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The  volumes  of  State  Reports    are   in   paren thesis,  and  the  volmnes  of 
American  Repocts  in  heavy  letter. 


56;  (68,  6i))  58. 
Colorado  (1)  9;  (2,  8)  f6  ;  (4)  84;  (5)  40;  (6)  45;  (7)  49;  (8)  54 
Ckmnecticut  (36)  4;    (37,  38)  9;    (39)  12;    (40)  16;    (41.  42)  19;    (43)  21 ; 

(44)  M;  (45)  29;  (46)  <3 ;  (47)  SB;  (48)  40;  (49)  44;  (50)  47;  (.M) 

50;  (52)32;  (58)55. 
Rorida  (13)  7:  (14)  14;  (15)  21 ;  (16)  26;  (17)  85;  (18)  48;  (19)  45;  (20)  51 ; 

(21)  58. 
(Georgia  (40)  2;  (41,  42)  5;  (43,  44)  9;  (45,46)  12;  (47,  48,  49,  50)  15;  (51, 

52,  63,  54,  55.  56)  21 ;    (57,  58)  24 ;    (59.  60)  27 ;    (61)  84 ;  (62)  85 ; 

(63)  S«;  (64)87;  (66)88;  (66)42;  (67)44;  (68)45;   (09)47;  (70) 

48;  ai)  51;  (72)  58;  (78)  54;  (74.  75);  58. 
Orattan(Va)(20)8;    (21)8;    (22)  12;  (23)  14;    (24,25)18;   (26,27)21; 

(28,  29)  26;  (31)  81 ;  (30)  82;   (82)  84;  (33)  86. 
HeiskeU  (Tenn.)  (1)  2;  (2)  5;  (3)  8;    (4,  5)  18;   (G,  7)  19;    (8,  9)  24;  (10, 

11,  12)  27. 
Houston  (Del.)  (3)  11 ;  (4)  15. 
Illinois  (51)  2;  (52)  4;  (53,  54)  5; 
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(M,  97,  98)  it;  (99,  100)  M;  (.101)  &1 ;  (lOS)  (2;  (108)  U;  (104)  &4; 

(105,  106).  S6;  (107)  67;  (lOH,  100)  5S. 
low»(27)  1;  (28,  29)4;  (30)8;    (:il,  32i  7;  (,!3,  34)  11;  (35,  36)  14;  (87, 

38,  39)  18;  (40,  41,  42)  SO;  (43)  S^.  ( 14.  45)  24;  (46)  e«;  (47)  »; 

(48)80;  (49)81;  (50)  SS;   iTAtSii.  :r,2)K;  (63)86;  (54)87;  (SS) 

89;  (M)  41;  (S7)  42;  (08)  4:t.  i-V.u  44  :  (BOj  48;  (fll)  47;  (63)  49  ; 

(63)  60;  (64)  62;  (OS)  64;  (iioj  T,:,-  <i;7,  B8)  fi«;  (69)  £8. 
K»iM»«(6.  6)7;  (7,  8,  9)12;    (10,  ]  1,  IJi  !:>:    (13,  14)  10;  (15,  16,  17)  82  ; 

(18)  2«;   (IU,20)87;   (21)  80;    (iUi  ,11  ;    (23)88;  (24)86;  (2.'))»7: 

<36)40;  (37)  41;  (S8)42;(3li,  44;  (J0t4«;  (81)47;  (ajj  40;  (33)52; 

(84)66;  (US)  67. 
Kontuck;  (78)  SO;  (79)  42;  (SO)  44;  (81)  60;  (83)  68. 
Lea(Tenn.)  (1)27;  (2,3  81;  (4,  S,  6,  7)  40;  (8)41;  (0)42;  (10)48;  (11, 

19)  47;  (18)  40;  (14)62;  (13)64;  (IS)  67. 
Loiii8iftna|-'2)2;(23)  8;  (24,  2.^)  18:  (26,  27)21;  (28)28;  (29) SO;  (30)81: 

(31)88;  (32)88;  (33),  89;  (84)44;  (39)48;  (86)61;  (87)66;  {36) 

HacArtbur  (District  of  Columbia)  (1,  2)  29;  (3)  88. 

M>cl(ey(DiBirictof  Columbln)  (I,  2)47;  (3>61;  (4)64. 

MHcArthiir  and  Mttcke;  (District  of  Columliiii)  48. 

Maine  (57)  2;  (53)4;  (59)8;  (00)  11:  (61)  14;  (62)16;   (63,64)18;  (65) 

20;  (6ii)22;  (G7)  24;  (68)  28;  (69)81;  (70)86;  (71)86;  (72)89; 

(73)40;  (74)  48;  (71)  48;  (76)  49;  (77)52;  (78)  57. 
Maryland  (31)  t;  (32.33)  8;  (34,  35)8;    (36,37)  11 :  (38,  39,  40)  17;  ('11, 

42.  43)  SO;  (44)  22;  'IS,  46)24;  (47128;  (48)80;  (49.50)88;  (51)64; 

(52,53)86;   (54.  5r>)  :t9;   (S6.  S7)  40;    (58)42;    (59)48;   (60)45; 

(61)48;  (U2)50;  (h;.l62;  (64)54:  (65)67. 
MaBMclmsettx  (100)  1;   (1<>I.  102)8;    (103)4;    (104)6;   (105)  7;  (106)  8; 

(107)0;  (IU8)  11;  ilii9)  12;  (110)  14;  (111,  115)  16;  (112,116)  17; 

(113)18;    (114,117,118)19;    (119)20;    (120)21;    (121,122)28; 

(123)23;  (124)28;  (125)28:  (126)  80:  (127)  84;  (128)85;  (129)  87; 

(130)89;  (131)  41;  (182)42;  (188)  48;  (134)  46;  (185)  48;  (186)  49; 

(187)  60;  (138,  139)  62;  (140)  54;  (141)  55;  (143)  58;  (148)  58. 
Miohiftnn  (19)  2:    (20,21)4;  (22)  7;    (2:i.24)9;  (25,26)12;  (27.28)16; 

(29.  30.  31)  18:  (32,3:1)20:  (34)22;  (35,36)  24;  (37)26;  (40)29: 

(38)  81;  (41)  SS;  (39)88;  (42)88;  (48.  44)88;  (45)  40;  (46,  47)41  : 

(48)  43;  (49)  48;  (50)  46;  (31)  47  ;  (52)50;  (38)51;  (54)52;  (53)54  : 

(58)55;  (96)58;  (57)68. 
Hinneoota  (1.^)2;  (10.  17.  18)  10:  (19,  20.  21)  18;  (22)81;  (2.1)  28;  (24)81  : 

(25)88;  (26)87;  (27)88;  (38)  41;  (30)  48;  (80)  44;  (81)  47;  (8'.;) 

50;  (:ia)6S;  (84)67. 
Mi88i««ppi  (42)  2;  (4.3)  6;  (44.  46)  7;  (46,  47.  48)  12;  (49.  50)  10;  (51.  52. 

;S3)24;  (54)28:  (55)80;  (56)  81 ;  (57)  84;  (58)  88;  (59)  42;  (110)46; 

(01)  4S:  (63)62;  (63)66. 
Mimmiirl  (40)2;    (47)4:    (4S,  401  S:    <n(>.  f,l)  U  ;    (52. . "53,  54)  14;    (.55.  i".fi. 

.57.  58)  17;  (51,  60.  61,62.  63)21;  (64.  C-..  66)27;  (67)29;  (68)80; 

(69)  88;   (70)  1|5 ;   (71i  86:   (72)  87;    (73)  89;  (74)  41:  (75)  42; 

(76)  48:  (77)  46;  (78)47;  (79)  49;  (80)  60;  (81  51;  (82)  52;  (88)  58; 

(84)54:  (H.'l)65;  (86,  87)56:  (88)67;  (89)68. 
Momana(1.  2)25;  '3)  86;  (4)  47;  (5)51. 
Nebrimka  (3.  4)  1»;  (H)  26;  (6.  7)  29:  (8)  SO:  (9)  81 ;  (10)  85;  (11)  88: 

(12)  41 ;  (13)  42;  (14)  45;  (15)  48;  (16)  49;  (17)  62;  (18)  58;  (19)  66: 

(20)  67. 
Nevada  (6)  8;  (7)8;  (9)  16;  (10,  11)  21 ;  (12)  28;  (13)29;  (14)  88;  (1.1)87: 

(16)40;  (17145;  (18)51. 
N^wHampHhir..  (48)S;    (49)8;    (50)9;    (51)  12;  (.W)  1«;    (53)18;    (54, 

.Vi'SO:   (ri6)22:  (.'■)7)  24;  (58)  42;  (59)  47:  (601  40;  (6S1  36. 
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N««r  J«rMT»i)S;  (35)10;  (3e)»;  07)  18;  (38)80;  (39)8S;  (40)  tt; 
(41)*!;  (42)  U;  (43)  t»;  (44)48;  (40)  M  ;  (M)  M;  {47)54;  (48) 

New  JerwjBqDitr  (33)8S;   (84)SS;   (83)  40;   (87)  4t;   (88)-48;  (8S)  il; 

(40)  U;  (41)  Se. 
Sew  York  rtl,  42)1;   (4.3)  8;    (M)4;    (45)0;    (46,  47)  7  ;   (48)  8;  (49,  60, 

61)10;    (52)11;    |o3,54)l«;    (So)  14;    (5C,57)15;    (58,69)17; 

(60.  61)  1»;  (frj,  <;3)  20;  (64)  StI  ;   (65)  28;  (66.  67,  G(S)  28;  (69)  2S: 

(70)26;  (71) «V;  I7'J)2S;  (73)29;  (74)80;  (75j81;  {Unlii;  (77)88; 

(78)84;  {79)8fi;  (S))  36;  (81.  82)  87;  (83,  84)  8S;  iSTn  ;(9;  (86)40; 

(67)  41;  (88,  8!M  42;  (90,  »1)  48;  (93)  44;  93)  46;  (U4;  10;  (99)47; 

(96)  48;  (97)  49.  {IJ><|&0;  (»»)  &2:  (100)  58;  Il01)u4;  1102)  &&;  (108) 

S7;  (104)  fiS. 
North  C;arolin«  (65)  «;   (66)8;  (67,68,69)12;    (70)18;    (71)17;    (72,73, 

74)81;  (75.  76)  22;  (77.  78)  24;  (79)28;  (80)  80;  (81)81;  (82)U; 

(83)  85;  (84)  87:  (86)  89;  (86)  41;  (87)  42;  (88)  48;  (89)45;  (90)47; 

(01)49;  (93,  93)58;  (94)66. 
Ohio  (19)  2;  (20)  5;  (21)  8;    (22)  10;  (23)  18;  (21)  16;  Cio)  18;  (26)  20; 

(27,28)82;  (29)28;  (30.31)  27;  (32)  80;  (33)  81 ;  (34)  88;  (36)85; 

(86)88;  (87)41;  (88)48:  (89,  40)48;  (49)  51;  (4l)52;  (43i  64. 
Oregon  (3)  8;  (4)  18;  (5)  20;  (6)  26;  (7)  88;  (8)  84;  (9)  42;  (10)  46;  (11) 

50;  (19)68;  (18)67;  (14)68. 
PeniujlTAiiia  (62)  t ;    (63,64,65)8;    (66.67)5;    (68.69)8;    (70,71)10- 

(72,73)18;   (74,75)15;   (76,77)18;    (78,79.80)21;   (81,82)22; 

(83,  84)  24;  (85,  86)  27;  (87)  SO;  (88)  82;  (89)  88;  (90)85;  (01)88; 

(92)  87 ;  (93,  94,  97)  89 ;  (95)  40 ;  (96,  98)  48 ;  (99)  44 ;  (100)  45 ;  (101) 

47;  (lC8)48;(10i,  104)49;  (105,  106)  61;  ilOT)  S2;  (lOS.  m.  113) 

6<;  (118)  67  (lOU)  68. 
Rho'le  Inland  (8)  5;  (9)  11;  (10)  14;  (11)88;  (12)84;  (18)48;  (14)61. 
Soii:li  Carolina  (IN.S.)  7;  (2.3,4)  18;  (5)22;  (6.7)  24;  (8)  28;  (0,  10)80; 

(11.  12)  82;  (13)88;  (14)87;   (18)40;    (18)42;   (17)48;  (18)44; 

(19)  46;  (W)  47;  (81,  32)  68;  (38)  66;  («4^  58. 
Teiiw  (32)  5;  (33,  34)  7;  (35,  36,  37)  14;    (38,  39,  40,  41,  42)  19;   (43,  44, 

45)28;  (46,47,  48)26;  (49)80;  (50.  51)  82;  (52)  88;  (53)S7;(M) 

88;  (SO)  40;  (56)  42;  (07,  08)  44;  (09)  46;  (00.  61)  48;  (63)  60;  (68) 

51;  (64)68;  (6S)  67. 
Texa«Ct.  App,  (1,  2)  28;  (3,  4)80;   (5,6.  7)  82;  (8)84;  (9)  8S;    (10)88; 

(11)40;   (13)41;   (18)44;  (14)48;  (10,16)49;   (17)60;   (1^)61; 

(19)58;  (20)64;  (31)67;  (32)58. 
Vennoiil(42)  1;  (43)5;  (44)8;  (45)12;  (46)14;  (47)  19;  (48)21;  (49)24; 

(.50)  2S;  (51)  81;  (52)86;  (08)88;  (04)  4l;   (50)46;   (06)48;   (07) 

62:  (-<(8)56. 
Virginia  (75)  40;  (76)  44;  (77)  46;  (78)  40;  (79)  52;  (80)  66. 
Wiwhinalon  (I)  84. 
W«.i  TirKinia(4)6:  (5)  18;    (6)20;    (7.8)28;    (9,10,11)27;    (12)29; 

(13)81;  (14)86;   (16)86;   (16)87;   (17,18)41;   (19)42     (30)48; 

(21)45;  (32)46;  (23)  48;  (34)  49;    (25)58;   (26)68;   (27)55;  (38) 

57. 
Wi«con«n  (24)  1 ;  (25)8;  (26)7;  (27,28,29)9:   (30,31)11;    (32.33)14, 

(34,35.36)17;  (37)19;  (38.39)20;  (40,41)22;  (42)24;  (43,44)88; 

(40)  80;  (46,47)  82;  (48)  88;   (49)  85;   (50)  86;    (51)  87;  (62)  88; 

(68)40;  (54)  41;  (50)  48;  (06)  48;  (07,  58)  46;  (69)48;  (60,  61)50; 

(«)61;  (68)68;  (84)54;  (U)  6<;  (00)57;  (67)58. 
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(69  Iowa,  450),  229. 
Rulison  T.  Post  (79  111.  567).  doubted;  State  v.  Webber  (108  Ind.  81),  34. 
Sherry  v.  Frecking  (4  Duer,  457).  denied;  Ezzard  v.   Findley  Gold  Mining 

Co.  (74  Ga.  520),  446. 
Sims  V.  Everliardt  (102  U.  S.  300).  denied;  Rice  v.  Boyer  (108  Ind.  472),  56. 
State  V.  Kevin  (8  Neb.  63),  denied;  Wolffe  v.  State  (79  Ala.  201),  592. 
Strauss  t.  Meertief  (64  Ala.  299;  88  Am.  Rep.  8),  denied,  James  v.  Allen 

County  (44  Ohio  St.  226),  824. 
Thompson  v.  Wood  (1  Hilt.  96),  denied;  James  y.  Allen  County  (44  Ohio  St. 

226),  8:34. 
Thorogood  v.  Bryan  (8  C.  B.  115).  denied;  Holzab  v.  N.  O.,  etc.,  R.  Co.  (38 

I^.  Ann.  135),  179. 
Trustees  v.  People  (87  111.  803;  29  Am.  Rep.  55),  doubted;  State  v.  Webber 

(108  Ind.  31),  84. 
Valle  V.  Obenhause  (62  Mo.  81).  overruled;  Dyer  v.  Wittier  (89  Mo.  81).  96. 
Ward  V.  Berkshire  Life  Ins.   Co.  (108  Ind.  801),  denied;  Rice  v.  Boyer  (108 

Ind.  472),  56. 
Whitcomb  v.  Joslyn  (51  Vt.  79;  81  Am.  Rep.  678),  denied;  Rice  v.  Boyer  (108 

Ind.  472),  56. 
Wieland  v.  Kobick  (100  lU.  16;  51  Am.  Rep.  676),  denied;  Rice  ▼.  Boyer  (109 

Ind.  472).  56. 
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Trade-mark  —  %nfrmg0m$fU, 

m 

TIm  plaintUS  mMiafiictared  and  sold  chocolate  ander  the  deaeription  of  "  Qer- 
man  Sweet  Choeolate,"  having  obtained  anthoritj  to  use  it  from  Samuel 
German,  the  original  proprietor.  The  defendant,  with  intent  to  get  plain- 
tliPs  eoatomere,  mannfactared  and  sold  chocolate  under  the  deaeription  of 
"  Sweet  German  Chocolate."  HM,  that  the  defendant  should  be  restrained 
tlieiefrom. 

ACTION  for  injunction.     The  opinion  states  the  oase.     The 
defendant  had  judgment  below. 

Charles  P.  Eells  and  John  Sherwood,  for  appellant. 

Wkeaion  <£  Harpham,  for  respondents. 

B0889  J.  The  cnmplHiut  alleges  that  the  plaintiff,  for  more  than 
thirteen  years  next  preceding  the  commencement  of  this  action,  has 
been,  and  still  is,  engaged  jn  the  manufacture  and  sale  of  a  choco- 
late called  and  known  as  '^  German  Sweet  Chocolate,"  '*  the  name 
of  German  being  that  of  one  Samuel  German,  who  was  on  and  be- 
fore the  r.«th  of  June.  1867,  employed,  and  who  has  ever  since  boon 
and  )8  now  eniplovod,  by  plaintiff  in  the  manufacture  of  the  said 
Vol.  LVlII-l 
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chocolate,  aud  who  on  said  19th  of  June,  1867,  for  a  valuable  con- 
sideration, duly  assigned  and  transferred  to  the  plaintiff  the  exclu- 
sive right  to  use  his,  the  said  German's,  name  upon  the  said  choco- 
late so  as  aforesaid  made  and  manufactured,  and  upon  the  labels 
and  cases  containing  the  same,  and  generally  to  use  the  said  name 
of  German  as  a  trade-mark  therefor;  "  that  the  chocolate  has  lon^ 
been  well  and  favorably  known  in  the  trade  and  to  the  public  gen- 
erally by  the  name  of  **  German  Sweet  Chocolate,"  and  has  been 
and  is  now  extensively  sold  under  that  name,  and  now  is  and  for  & 
long  time  has  been  the  source  of  large  profits  to  the  plaintiff;  that 
during  the  time  mentioned  it  had  been  and  still  is  put  up  by  the 
plaintiff  in  the  form  of  a  cake  of  about  five  inches  in  length  and 
two  and  one-half  inches  in  width,  each  cake  inclosed  in  a  wrapper 
and  label,  which  has  on  a  gilt  background  a  green  panel  with 
arabesque  border,  in  the  center  of  which  is  a  white  star  surrounded 
by  the  words  ''  German  Sweet  Chocolate; "  that  the  said  wrapper 
and  label  with  the  said  words  and  figures  thereon  were  appropriated 
by  plaintiff  to  his  exclusive  use  as  a  trade- mark  to  designate  the 
origin  and  ownership  of  said  *^  German  Sweet  Chocolate/'  and  haa 
been  such  ever  since;  that  the  defendants,  for  more  than  four  years 
last  past,  have  been  and  still  are  manufacturing  and  selling  an  in- 
ferior article  of  chocolate  in  the  form  of  a  cake  similar  in  shape  to 
the  **  German  Sweet  Chocolate"  of  the  plaintiff,  put  up  in  wrap- 
pers aud  labels  of  about  the  same  size  and  shape  as  the  plaintiff's, 
and  bearing  the  words  ''Sweet  German  Chocolate"  in  a  green 
panel  on  a  yellow  or  gilt  background,  with  arabesque  pattern;  that 
the  wrappers  and  labels  of  the  defendants  are  fraudulent  imitations 
of  those  of  the  plaintiff,  and  were  and  are  calculated  and  intended 
by  the  defendants,  and  each  of  them,  to  deceive  deal«'rs  and  pur- 
chasers, and  to  mislead  them  into  using  their  inferior  article, 
instead  of  and  as  and  for  the  chocolate  manufactured  by  the  plain- 
tiff, and  has  had  and  continues  to  have  that  effect  to  the  serious 
injury  of  the  plaintiff.  And  the  plaintiff  prays  a  decree  restraining 
defendants  from  making  or  causing  to  be  made,  or  in  any  manner 
using  wrappers  or  labels  having  upon  them  the  words  ''Sweet 
German  Chocolate,"  or  any  words,  figures,  or  designs  resembling 
or  imitating  the  words,  figures,  and  designs  used  by  the  plaintiff  as 
his  trade-mark,  and  also  for  an  accounting  of  profits  alleged  to 
have  been  made  by  defendants  out  of  the  alleged  fraudulent  salei^ 
and  for  damages. 
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At  the  trial  plaintiff  was  nousaited,  and  the  appeal  is  from  the 
jadgment  given  against  him,  as  also  from  an  order  refusing  him  a 
nev  triaL 

The  idaintiff,  after  giving  evidence  that  for  many  years  he  has 
manafactored  at  Dorchester,  Massachusetts,  a  chocolate  under  the 
name  of  '*  German  Sweet  Chocolate/'  put  up  in  the  form  and  man- 
ner stated  in  the  complaint^  and  sold  throughoat  the  conntry,  tes- 
tified as  follows:  *^  I  applied  the  name  of  '  German  Sweet  Choco- 
kte'  to  that  chocolate  at  Dorchester  in  1H6G.  I  applied  it  because 
it  wa^  a  good  name,  and  I  wished  to  place  upon  the  market  a  new 
brand  of  sweet  chocolate  of  improved  mannfactura.  I  got  the 
name  from  Samuel  German,  and  he  authorized  me  to  use  it.  In 
June,  1866,  about  the  time  I  commenced  the  manufacture,  I  ob- 
tained it  because  I  wanted  to  use  his  name,  and  I  wanted  his  au- 
thority to  use  it.  In  the  earlier  years  of  the  manufacture  by  me 
of  *'  German  Sweet  Chocolate,'  Samuel  German  was  personally  en- 
gaged in  the  manufacture  of  it,  but  owing  to  his  advancing  age  and 
rafirmilies,  he  has  been  given  lighter  work  to  do  since.  The  *  Ger- 
Diaa  Sweet  Chocolate'  has  been  sold  and  known  to  the  trade  under 
that  name,  and  by  the  labels  I  have  mentioned  since  18(>6.  At  the 
time  I  had  adopted  the  name  and  those  labels  no  other  chocolate 
was  sold  or  known  to  the  trade  under  similar  symbols,  or  undier  a 
name  of  which  the  word  '  German '  formed  a  part.  I  appropriated 
the  name  '  German  Sweet  Chocolate,  made  by  S.  German,  Dorches- 
ter, Mass.,'  to  my  exelnsive  use,  as  a  trade-mark  for  that  chocolate, 
with  the  design,  symbol,  and  device  as  appear  by  the  labels  I  have 
mentioned,  and  I  still  claim  the  same,  as  I  always  have,  as  my 
trade-mark/' 

The  witness  gave  further  testimony  tending  to  show  that  he  has 
ereraiiioe  sold  his  chocolate  extensively  throughout  the  United 
Statea  and  received  pecuniary  profits  therefrom,  and  that  the 
ehooolate  sold  by  the  defendants  under  the  name  of  **  Sweet  Ger- 
man Oboodate'' ia  of  inferior  quality.  Other  witnesses  testified 
that  the  chocolate  sold  by  defendants  is  inferior  to  that  of  the 
plaintiff,  and  is  bought  by  the  jobbers  at  a  less  price  than  plain- 
tiff's ehooolate  can  be  bought  for,  and  is  retailed  by  them  to  the 
public  as  and  for  the  ^*  German  Sweet  Chocolate  "  of  the  plaintiff. 

A  witness  named  Doyle  testified  on  behalf  of  the  plaintiff  that  hd 
was  in  the  employ  of  the  defendants  as  foreman  at  the  time  their 
kbel  was  gotten  np^  and  had  formerly  been  connected  with  a  large 
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house  in  New  York  that  had  the  New  York  agency  for  Walter 
Baker  &  Co.,  of  which  firm  the  plaintiff  was  sole  member,  and  thftt 
he  was  consulted  by  defendants  in  regard  to  the  name  to  be  put  an 
their  label;  that  defendant  Gnittard  asked  him  what  Walter  Baker 
ft  Co.  called  their  chocolate,  and  he  replied  *'  German  Sweet  Choco- 
late, when  Oaittard  said:  ''  We  will  reveite  it,  and  call  ours  Sweet 
German  Chocolate."  This  witness  further  testified:  "  I  had -many 
conversations  with  Guittard  about  Baker*s  chocolate  before  the  one 
I  have  mentioned.  The  object  of  those  consultations  was  to  get  at 
Baker's  customers,  whom  I  knew,  being  connected  with  the  houae 
that  was  their  New  York  agent  That  was  the  beginning  of  the 
consultations  about  Baker.  He  asked  me  Who  were  the  largest 
CDstomers  we  had  for  Baker's  goods  in  consultations  we  had,  and  I 
gave  him  the  name  of  the  large  firms  in  Philadelphia,  New  York, 
Chigago,  etc.,  to  whom  ho  sold  his  Sweet  German  Chocolate/' 

Upon  this  state  of  facts,  which  as  the  case  is  presented  we  tndst 
accept  as  true,  we  are  of  opinion  that  it  is  not  necessary  to  decide 
whethel*  the  plaintiff's  label  with  the  accompanying  words  and  de- 
vices constituted  a  trade-mark,  and  as  such  the  exclusive  property 
of  the  plaintiff,  for  the  reason  that  it  is  Ik  fradd  on  a  person  who 
lias  established  a  business  for  his  goods  and  carries  it  on  under  a 
given  name  or  with  a  particular  mark,  for  -some  other  person  to 
assume  the  same  name  or  mark,  or  the  same  with  a  slight  alteratiou 
in  such  a  way  as  to  induce  persons  to  deal  with  him  in  the  helief 
that  they  are  dealing  with  the  person  who  has  given  a  repr^Aenta- 
tion  to  the  name  or  mark;  Lee  v.  Haley,  L.  B.^  5  Ch.  App.  155. 
'^  Equity  gives  relief,''  said  the  Supreme  Court  (rf  the  United  States  in 
McLean  v.  Fleming,  96  T7.  S.  "Zbly  "upon  the  ground  that  one  :tBan 
is  not  allowed  to  offer  his  goods  for  sale  representing  them  to  be 
the  manufacture  of  another  trader  in  the  same  commodity.  Sup- 
pose the  latter  has  obtained  celebrity  in  his  manufacture,  he'i0  en- 
titled  to  all  the  advantages  of  that  celebrity,  whether  resulting 
from  the  greater  demand  for  his  goods  or  from  the  higher  price 'the 
public  are  willing  to  give  for  the  article,  rather  ihau  for  th^)  goods 
of  the  other  manufacturer,  whose  reputation  is  not  so  high  as  tt 
manufacturer.  Where  therefore  a  party  has  been  in  the  habit  of 
stamping  his  goods  with  a  particular  mai^k  or  brand,  so  that  the 
purchasers  of  the  goods  having  that  mark  or  brand  know  them  to 
be  of  his  manufacture,  no  other  manufacturer  has  a  right  to  adopt 
the  same  stamp;  because  by  doing  so  h6  would  be  substanlially 
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represenljiig  the  goods  to  be  the  manafacture  of  the  penon  who 
first  adopted  the  stamp^  and  so  would,  or  might  be,  depriying  him 
of  the  profit  he  might  make  by  the  sale  of  the  goods  which  the 
parchaaer  intended  to  bay." 

That  the  onlawf  ol  purpose  was  deliberately  designed  and  effec- 
tuated clearly  appears  from  the  testimony  given  at  the  trial.  The 
motion  for  nonsuit  should  therefore  hare  been  denied. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new 

triaL. 

Judgment  reversed  and  cause  remanded. 

9 

MoBRisoir^  C.  J.  9  MyniCK  and  MoKsb,  J  J.,  concnrredi 
Behearing  denied. 


Havd  y.  Hajtd. 
JfarWiiyi  -^seteppd  of  married  tooman  fty  aeknevBMffmeiU. 

m 

The  plaintiff  was  maixied  in  180^,  in  England,  to  a  man  who  was  then  and 
eyer  since  has  been  a  resident  of  that  ooontry.  From  1868  to  1878  she 
liyed  in  adnlteiy  with  the  defendant  in  CaUf ornia,  passing  as  his  wife,  but 
he  being  cqgniiant  of  her  marriage.  In  1878  she  conyeyed  to  the  defendant 
lands  in  Calif oinia,  acknowledging  the  deed  as  a  single  woman.  HM,  that 
she  could  not  ayoid  the  deed  for  that  reason.    (See  note,  p.  7.) 

SUIT  to  quiet  title.     The  opinion  states  the  case.    The  defend- 
ant had  judgment  below. 

Qeorge  D.  Shadborn,  for  appellant. 

JUoyd  dt  Woodf  for  respondent. 

MoBRisoK,  C.  J.  This  case,  which  comes  before  us  on  the 
judgment  roll,  is  a  suit  to  quiet  title  to  certain  lots  of  land  in  the 
city  of  San  Francisco.  It  is  conceded  that  the  property  in  question 
was  at  one  time  owned  by  the  plaintiff,  it  haying  been  purchased 
and  paid  for  with  her  separate  funds.  But  it  is  claimed  ^that  the 
defendant  has  succeeded  to  the  ownership  thereof  by  virtue  of  cer- 
tain instmments^  executed  by  the  plaintiff  to  the  defendant.  The 
inflSciency  of  ttbose  instruments  to  convey  the  title  is  the  question 
before,  us.    It  was  hel(I  in  the  Superior  Court  that  the  defendant 
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had  acquired  the  title  of  the  plaintiff,  and  judgment  was  rendered 
in  his  favor.     The  appeal  is  from  the  judgment 

It  appears  from  the  findings  in  the  case  that  the  plaintiff  was  a 
married  woman,  her  husband  being  a  resident  of  England,  but  for 
a  great  many  years  living  separate  and  apart  from  her  hnsband. 
As  early  as  1863,  a  meretricious  union  was  formed  by  plaintiff  and 
defendant,  and  they  had  lived  in  Oalifomia  as  husband  and  wife 
from  1863  down  to  the  year  1878.  The  first  finding  is:  **  that  plain- 
tiff is,  and  ever  since  the  sixth  day  of  October,  1855,  hath* been, 
the  lawful  wife  of  one  William  Nickels.'' 

'*  2.  That  during  all  this  time  the  said  William  Nickels  hath  been 
and  still  is  a  resident  of  Colchester,  England,  and  hath  never  been 
in  the  State  of  California,  or  in  the  United  St^ttes  of  AmericiEt. 

*'fi.  That  plaintiff  and  said  Nickels  have  not  lived  or  cohabited 
together  since  1863,  but  that  plaintiff  and  defendant  lived  and  co- 
habited together  as  husband  and  wife  from  1863  to  2878;  that 
plaintiff  has  been  a  resident  of  this  State  continuously  since  1868:'' 

It  is  conceded  on  both  sides  that  the  certificate  of  acknowledg- 
ment to  the  deed  attempting  to.  convey  the  property  in  question, 
made  by  plaintiff  to  defendant  under  the  name  of  Mary  Ann  Hand, 
on  the  thirteenth  day  of  August,  1873,  is  not  in  the  form  prescribed 
by  the  statute  for  the  deeds  of  married  woman,  but  as  the  eleventh 
finding  shows,  is  in  the  form  prescribed  by  the  statute  for  the  ac- 
knowledgment of  a  feme  sole,  and  not  in  the  form  prescribed  for 
the  acknowledgment  of  a  married  woman.  Afterward,  to-wit,  on  the 
twenty-seventh  day  of  July,  1878,  she  executed  another  instrument 
to  the  defendant,  acknowledged  in  like  manner,  which  said  instru- 
ment was  in  the  name  of  Mary  Ann  Halls. 

But  was  the  conduct  of  the  plaintiff  such  as  to  take  from  her  the 
right  to  invoke  the  statute  referred  to  for  the  purpose  of  defeating  her 
deed?  We  are  of  the  opinion  that  it  was.  During  the  entire  period 
of  her  residence  in  California,  she  was  never  known  as  the  wife  of 
Nickels,  but  passed  as  the  wife  of  Hand,  with  whom  she  was  living  as 
his  wife,  but  to  whom  it  is  not  pretended  she  ever  was  married  ;  and 
a  part  of  the  time  she  passed  by  her  maiden  name  of  Mary  Ann 
Halls.  Indeed,  she  had  done  all  she  could  do,  in  the  absence  of  a 
legal  divorce,  to  separate  herself  from  her  lawful  husband,  and 
after  many  years  ignoring  her  husband,  she  seeks  to  avail  herself  of 
the  plea  of  marriage  to  defeat  an  instrument  made  and  delivered  by 
her  as  her  deed.    This  case  does  not  differ  in  principle  from  that 
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•C  ibw  T.  Lawrence,  d^ded  by  this  ooort,  and  reported  in  63  Oal. 

129;  8.  a,  49  Am.  Bep.  87.    See  alao  Boeenihal  t.  Mayhugh,  33 

Ohio  St  155;  8.  0.,  49  Am.  Bep.  87. 

Then  are  other  points  made  by  the  respondent,  bnt  it  is  not 

neoessaiy  to  consider  them,  as  we  think  the  judgment  must  be 

affirmed  on  the  one  already  stated* 

Judgment  affirmed. 

Mtsiok,  J.,  ooncnrred;  THOBirroir,  J^  oononrred  in  the  judg- 
ment. 

Boss,  J.,  ooncarring.  I  agree  that  the  plaintiff  should  be  re- 
garded as  a  single  woman.  The  property  to  which  she  asserts 
title  was  acquired  by  her  in  this  State.  Her  husband  has  neyer 
been  within  the  United  States.  For  twenty  odd  years  she.  has  re- 
pudiated her  marital  relations,  and  conducted  herself  without  re- 
gard to  them.  Under  such  circumstances,  to  permit  her  to  fall 
back  upon  them  and  avoid  her  deed,  on  the  ground  that  the  cer- 
tificate of  the  notary  does  not  recite  that  she  was  examined  ''sepa- 
rate and  apart "  from  her  husband,  with  whom  she  has  held  no  re- 
lations for  more  than  twenty  years,  and  who  has  never  been  in  this 
country,  seems  to  me  to  be  beyond  all  reason.  I  therefore  concur 
in  the  conclusion  reached  by  the  chief  justice. 

Nora  BT  THB  Rbfortsb.  —  McKkb,  J.,  dissenting,  said:  *'  I  think  th« 
decision  is  against  the  evidence  and  law,  because,  as  the  oonvejance  of  the 
aepante  estate  of  a  married  woman,  the  alleged  deed  was  a  nnlUtj.  A  mar- 
ried woman,  although  living  adolteronsly  with  another,  can  eonvej  her  sepa- 
rate real  propertj  without  the  consent  of  her  husband.  But  the  law  has  regu- 
lated for  her,  as  it  has  done  for  every  one  capacitated  to  transfer  property,  the 
mode  by  which  she  may  transfer  her  separate  real  proper^,  and  she  cannot 
transfer  it  in  any  other  mode  than  that  prescribed  by  the  law. 

"  But  it  is  insisted  that  as  the  plaintiff  acted  and  represented  herself  as  a 
feme  eole^  she  is  estopped  to  deny  the  yalidity  of  the  instrument  as  a  convey- 


"  That  assumption  is  not  founded  in  the  facts  of  the  case.  There  was  no 
eridenoe  given  that  she  acted  and  represented  herself  as  %feme  sole.  Certainly 
not  to  the  defendant,  for  he  all  along  knew  her  true  itaitu.  It  is  true  that  she 
oonoealed  from  the  public  the  fact  that  she  was  the  wife  of  Nickels;  but 
defendant,  as  her  paramour,  was  not  ignorant  of  the  fact;  he  knew  it  all 
along,  and  jcdned  the  plaintiff  in  promulgating  the  falsehood  as  to  her  marital 
rdaUons  with  another.  As  partieepe  criminU,  how  then,  was  the  defendant 
deceiTed  by  any  act  or  representation  of  the  plaintiff  ? 

"  As  I  understand  it,  the  doctrine  of  estoppel  can  only  be  invoked  to  pre- 
dude  a  party  who  has  made  a  false  representation  knowingly,  with  intent 
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that  it  should  he  ftoted  upon,  from  denying  its  trath  as  agabDst  the  party  to 
whom  it  was  made,  pioTided  the  latter  was  ignorant  of  its  falsity,  and  believ- 
ing it  to  be  tnie,  acted  upon  it  to  his  damage.  Dcm»  ▼.  DanU,  26  Cal.  28.  On 
that  principle  a  majority  of  this  court  decided  the  case  of  ReU  v.  Lawrence^ 
63  Cal.  129.  Bat  there  is  in  this  case  no  feature  in  common  with  that.  la 
that  Reis  was  an  innocent  party;  in  this  the  defendant  was  not.  In  that  the^ 
woman  acted  fraadulently  and  upon  a  false  representation,  to  the  damage  of 
Beis;  in  this  the  woman  made  no  false  representation  to  the  defendant.  H» 
was  therefore  neither  deceiTed  nor  injured  by  any  act  or  representation  of  her. 
The  court  finds:  '  That  daring  all  of  the  time  from  1863  to  1880  the  defendant 
well  knew  and  had  knowled^  that  plaintiff  was  the  wife  of  said  William 
Nickels; '  and  there  was  no  eyidence,  and  there  is  no  finding  that  the  defend- 
ant  eyer  paid  a  single  dollar  to  the  plaintiff,  not  even  the  nominal  considera- 
tion mentioned  In  the  alleged  deed.  That  being  the  case,  the  title  to  the 
property  in  controversy  '  stood  of  record '  in  the  name  of  the  plaintiff  at  the 
commencement  of  the  action,  and  according  to  the  agreement  of  the  defendant 
it  bdonged  to  her,  '  free  and  clear  of  any  claim  or  demand '  by  him." 


BbOWK    V.    SjfiNNETT. 

(68  Cal.  SH.) 

Mader  and  urvarU — felUwhservarUs — aUersffo, 

A  stevedore's  forenum,  to  whom  is  intrusted  the  supervision  and  oontrol  of 
unloading  a  vessel,  is  not  a  fellow-servant  with  the  laborers  employed  by 
him. 

ACTION  for  negligence  producing  death  of  plaintiffs'  hnsband 
and  father.    The  opinion  states  the  case.     The  defendant 
had  judgment  below. 

Oeorg$  Ttumer,  Mich*  Mullany,  and  K  A.  Lawrence,  for  appel- 
lants. 

Masiick,  Bticher  d  Mastiek,  for  respondents. 

McKbb,  J.  The  plaintiffs  in  the  action  in  hand  are  the  widow 
and  children  of  John  Brown,  deceased,  and  they  sue  the  defendant 
to  recover  damages  for  the  commission  of  a  wrongful  act,  or  negli- 
gence by  him,  which  it  is  alleged  caused  the  death  of  the  deceased. 

The  case  was  tried  by  the  court  without  a  jury.  At  the  con- 
clusion of  the  eyidence  given  for  the  plaintifb,  there  was  a  motion 
made  for  a  nonsuit,  which  was  granted;  and  afterward  a  motioa 
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for  a  aeir  trials  made  on  a  Btatement  of  the  case^  was  denied;  and 
from  the  judgment  of  nonsuit  and  the  order  denying  the  motion 
the  plaintiffs  have  appealed. 

The  statement  of  the  case  shows  that  the  defendant  was  a  steve- 
dore,  who  in  January,  1881,  contracted  to  anload  the  British  ship 
Glengarry,  then  lying  at  Pacific  Street  wharf,  in  San  Francisco, 
with  a  cargo  of  coaL  For  the  performance  of  his  contract  he  pro- 
Tided  himBelf  with  a  stationary  engine,  with  the  usual  gear  and 
apparatus  for  hoisting  the  coal  from  the  hold  and  dumping  it  into 
a  hopper  or  screen  on  the  wharf;  and  employed  the  requisite  num- 
ber of  men  to  serre  in  the  positions  necessary  for  discharging. 

The  machinery  consisted  of  a  steam-engine  located  on  the  wharf; 
and  the  i4)paratus  consisted  of  four  coal  tubs  or  buckets,  each  of 
sufficient  size  to  hold  about  a  thousand  pounds  of  coal,  with  a 
hoisting-gear  on  each;  and  the  hoisting-gear  was  attached  by  a 
block  and  pulleys  to  a  pennant  or  wire  rope,  so  stretched  from  the 
main-top-mast  to  the  foremast  as  to  fix  the  point  of  attachment 
directly  over  the  hatch. 

There  were  twelve  or  thirteen  men  employed.  One  acted  as 
foreman,  who  had  in  his  position  on  the  deck  of  the  ship  control 
and  direction  of  the  men  and  of  the  work;  another  as  engineer, 
whose  position  was  at  the  hoisting-engine  on  the  wharf.  Three, 
including  the  foreman,  were  stationed  on  deck  near  the  hold,  one 
of  them  in  charge  of  a  line  whereby  he  controlled  the  tub  as  it  was 
hoisted  from  the  hold  until  it  cleared  the  hatch;  another  to  work  a 
trip-line,  fastened  at  the  bottom  and  center  of  the  tub,  by  which, 
when  the  tub  was  hoisted  to  the  hopper,  the  coal  was  dumped 
from  the  tub  into  the  hopper;  and  another  in  charge  of  a  line  by 
which  the  emptied  tub  was  controlled  and  returned  through  the 
hatch  to  the  floor  of  the  ship.  To  fill  or  refill  the*  tubs,  eight  men 
were  stationed  directly  under  the  open  hatchway,  two  men  for 
each  tab,  whose  sole  duty  was  to  shovel  the  coal  into  the  tubs,  and 
when  each  tub  was  fiUed  to  attach  the  rope-hook  thereto,  and 
steady  it  in  its  ascent  until  it  cleared  the  hatchway.  For  that 
purpose  John  Brown  was  one  of  the  men  employed. 

The  men  were  competent  and  skillful  to  perform  the  duties 
assigned  to  them;  and  the  hoisting  machinery  and  tackle  were  all 
in  good  order. 

On  the  second  day  of  unloading,  the  shovelers  had  worked  down 
to  the  "  skin  '^  or  floor  of  the  ship,  where  they  cleared  a  space  of 
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about  three  feet  on  the  floor,  directly  under  the  hatch,  and  aboat 
twenty  feet  below  the  deck,  the  coal  being  around  the  space  for  a 
height  of  about  fifteen  feet.  In  this  space  two  of  the  shovelers, 
John  Joyce  and  a  man  named  Frenchie,  hurriedly  filled  their  tub 
unusually  high,  "  higher,"  a  witness  testified,  "  than  the  edge  of 
the  tub.  As  near  as  I  could  judge,  there  was  about  four  hundred 
pounds  on  the  tub,  above  the  edge  of  the  tub."  Loaded  in  that 
way  the  engineer  was  signaled  to  start  it.  I'  was  started  and 
safely  hoisted  clear  of  the  hatchway;  but  when  above  the  hatch  the 
tub  began  to  rock  and  swing,  and  in  that  condition  it  was  hoisted 
until  it  swung  against  the  mainstay,  thirty  feet  from  ihe  deck, 
with  such  force  that  it  tilted  over,  and  three  hundred  or  fonr 
hundred  pounds  of  the  coal  fell  out,  back  into  the  hold  and  upon 
the  head  of  Brown,  causing  his  death. 

There  is  no  doubt  that  Joyce  and  Frenchie  were  fellow-servants  of 
Brown;  and  if  their  wrongful  act  caused  Brown^s  death,  the  defend- 
ant, as  their  common  employer,  would  not  be  liable  (Hogan  v.  C.  P.  R,y 
49  Oal.  128;  McLean  v.  Blue  PL  M,  Co.,  5  Cal.  257;  McDonald  v. 
JTazleiine^  53  Gal.  35);  and  the  nonsuit  was  properly  granted. 

But  while  the  evidence  tended  to  show  that  the  act  of  ovei*filling 
the  tub  may  have  contributed  to  the  accident,  there  was  also  evi- 
dence which  tended  to  show  that  the  accident  resulted  from  the 
swinging  of  the  overloaded  tub  against  the  in.iinstay,  and  that  that 
could  have  been  prevented  '^  by  stopping  the  engine  a  second,  so  as 
to  let  the  tub  swing  away  from  the  stay."  According  to  the  evi- 
dence, when  the  tub  cleared  the  hatch,  there  was  nothing  to 
obstruct  its  ascent  until  it  came  to  the  stay.  From  his  position  on 
the  deck  the  duty  devolved  on  the  foreman  to  superintend  aud  con- 
trol the  hoisting.  By  the  sound  of  his  whistle  he  could  signal  the 
hoisting-engine  to  start  or  to  stop.  He  did  not  signal  the  engine 
to  stop,  and  the  overloaded  bucket  was  hoisted  in  its  eccentric 
course  until  it  struck  the  stay  and  tilted  over  with  the  disastrous 
consequences  to  the  workman. 

Assuming  as  fact  that  the  omission  to  signal  the  engineer  to 
fltop  was  the  cause  of  the  catastrophe,  the  question  arises,  is  the 
defendant  legally  liable  for  the  neglect  of  his  foreman? 

Undoubtedly  the  foreman  and  other  men  engaged  in  discharging 
the  cargo  were  all  working  for  the  defendants;  they  were  therefore 
employees  of  the  defendants,  and  the  relation  of  master  and  ser- 
vant existed  between  them. 
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But  the  case  also  shows  that  the  defendants  abdicated  the 
control  and  management  of  the  entire  work  to  the  foreman^  and 
^ve  him  full  discretion  to  control  and  supervise  it  "  I  was/*  tes- 
tified  the  foreman,  *' foreman  of  the  job,  ♦  ♦  ♦  and  superintended 
it  for  them.  *  *  *  I  employed  the  men  for  them,  and  they 
paid  us  alL''  TTnder  that  delegated  power  the  foreman  was  there- 
fore in  the  performance  of  the  ''job ^  in  place  of  the  master* 

That  being  the  case^  the  defendants  would  be  liable  iFor  any 
neglect  of  their  foreman  in  the  performance  of  the  work,  to  the 
^ame  extent  that  they  would  be  liable  for  their  own  neglect  if  they 
had  personally  controlled  and  supervised  it.  Where  employers  owe 
a  duty  to  their  servants  in  the  performance  of  work  contracted  to 
be  performed,  and  for  which  the  servants  were  employed,  they  are 
responsible  to  their  servants  for  the  manner  of  its  performance. 

The  general  rule  upon  the  subject  has  been  quoted  from  Shear- 
man and  Bedfield  on  Negligence,  section  102,  and  approved  by  this 
«ourt  in  Beeson  v*  Oreen  Mountairt  Co.f  57  Cal.  31.  The  rule  is 
this:  ''  One  to  whom  his  employer  commits  the  entire  charge  of 
the  business,  with  power  to  choose  his  own  assistants,  and  to  con- 
trol  and  discharge  them  as  freely  and  fully  as  the  principal  himself 
could,  is  not  a  fellow-servant  with  those  employed  under  him;  and 
the  master  is  answerable  to  all  the  under-servauts  for  the  negli- 
gence of  such  managing  assistant,  either  in  his  personal  conduct 
within  the  scope  of  his  employment,  or  in  his  selection  of  other 
servants.  Such,  at  least,  appears  to  us  to  be  the  rule  sanctioned 
by  the  weight  of  authority  and  by  sound  reason,  though  it  must  be 
admitted  that  it  is  not  everywhere  established  by  law.''  It  is  said: 
''The  contrary  rule  prevails  in  Massachusetts.''  But  Ohief  Justice 
BiOBLOW,  in  Sweeny  v.  Old  Colony  and  Newport  Railroad  Co.y  10 
Allen,  377,  states  the  rule  as  follows:  ''If  a  person  undertake  to 
do  an  act  or  discharge  a  duty,  by  which  the  conduct  of  others  may 
properly  bq  regulated  and  governed,  he  b  bound  to  perform  it  in 
such  a  manner  that  those  who  rightfully  are  led  to  a  course  of  con- 
duct or  action  on  the  faith  that  the  act  or  duty  will  be  duly  and 
properly  performed,  shall  not  suffer  loss  or  injury  by  reason  of  his 
negligence." 

The  fact  that  the  master  exorcised  due  care  in  the  selection  of 
the  person  to  whom  he  delegated  his  power  and  supervision  of  the 
work  does  not  affect  the  rule  which  holds  him  responsible  to  his 
servant:;  for  tlie  manner  in  which  the  work  is  performed;  and  if  in 
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the  performance,  death  or  injury  results  to  a  servant  from  the 

wrongful  act  or  negligence  of  the  person  who  is  controlling  and 

supervising  the  performance  in  place  of  the  master,  the  master  is 

liable;  and  the  rule  exempting  him  from  liability  for  such  injuries 

caused  by  the  negligence  of  a  fellow-servant  has  no  application. 

Trash  v.   Cat  S.  R.,  63  Cal.  96.     The  nonsuit  was   improp»rly 

granted. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new 
trial. 

Judgment  reversed  and  cause  remanded, 

MoBBiBOK,  0.  J.,  and  Mtbick  and  Thornton,  JJ.,  concurred. 


Matter  of  Yick  Wo. 

(tS  Cal.  294.) 

(JonatU%Uional  law  —  regulation  of  laundries. 

Under  a  statute  aathorizing  a  city  to  prohibit  the  9rection  of  wooden  baildlngv 
within  limits  where  streets  have  been  graded,  it  is  competent  to  ordain  that 
no  lanndrj  shall  be  carried  on  without  special  permit,  unless  in  a  brli^  or 
stone  building. 

TT  ABEAS  corpus.     The  opinion  states  the  case. 

Hall  McAllister,  L.  H.  Van  Schaick,  and  D,  L.  Smoot,  for  peti- 
tioner. 

Alfred  Clarke,  for  respondent. 

Searls,  C.  1.  Tick  Wo,  a  native  of  Ohina,  came  to  the  United 
States  in  1861,  and  for  twenty-two  years  last  past  has  been  engaged 
in  the  laundry  business  at  349  Third  street,  San  Francisco. 
2.  Petitioner  is  an  alien  and  a  subject  of  the  emperor  of  China* 
The  petition  for  a  writ  of  habeas  corpus  was  filed  August  24, 
1S85,  and  a  writ  issued  returnable  September  4,  1885.  The  return 
shows  that  petitioner  is  held  by  the  respondent  as  sheriff  of  the 
city  and  county  of  San  Francisco,  under  a  conviction  and  sentence 
for  a  violation  of  section  1  of  order  1569  and  section  68  of  order 
1587  of  the  board  of  supervisors  of  the  city  and  county  of  Sa^ 
Francisco. 
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Ordinance  or  order  No.  1569  of  the  board  of  sapenrisors,  under 
which  the  petitionor  was  convicted,  is  in  the  following  language: 

Order  No.  1569. —  PRBscBiBijro  the  Kikd  of  Buildings  ih 

WHICH  Laundries  may  be  Located. 

The  People  of  the  OUy  and  (hutUy  of  San  Francisco  do  ordain  as 
follows : 

Sec.  1.  It  shall  be  unlawful  from  and  after  the  passage  of  this 
order  for  any  person  or  pei^ons  to  establish,  maintain  or  carry  on 
a  laundry  within  the  corporate  limits  of  the  city  and  county  of  San 
Francisco,  without  haying  first  obtained  the  consent  of  the  board 
of  supervisors;  except  the  same  be  located  in  a  building  constructed 
either  of  brick  or  stone. 

§  2.  It  shall  be  unlawful  for  any  person  to  erect,  build  or  main- 
tain,  or  cause  to  be  erected,  built  or  maintained,  over  or  upon  the 
roof  of  any  building  now  erected  or  which  may  hereafter  be  erected 
within  the  limits  of  said  city  and  county,  any  scaffolding,  without 
first  obtaining  the  written  permission  of  the  board  of  supervisors, 
which  permit  shall  state  fully  for  what  purpose  said  scaffolding  is 
to  be  erected  and  used,  and  said  scaffolding  shall  not  be  used  for 
r.ny  other  purpose  than  that  designated  in  such  permit. 

§  3.  Any  person  who  shall  violate  any  of  the  provisions  of  this 
order  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  convic- 
tion thereof,  shall  be  punished  by  a  fine  of  not  more  thai^  $1,000, 
or  by  imprisonment  in  the  county  jail  not  more  thaa  six  months, 
or  by  both  such  fine  and  imprisonment. 

In  board  of  supervisors,  San  Francisco,  May  24,  1880. 

After  having  been  published  five  successive  days  according  to 
law,  taken  up  and  passed  by  the  following  vote: 

Ayes  —  Supervisors  Schottler,  Mason,  Litchfield,  Drake,  Whit- 
ney, Eastman,  Fraser,  Taylor,.  Doane,  Bayley,  Torrey,  Stetson. 

Approved,  San  Francisco,  May  'Z6,  1880. 

Jno.  a.  Russell,  Clerk. 
I.  S.  Kalloch, 
Mayor,  and  ez-officio  President  Board  Supervisors. 

Section  68  of  order  1587,  passed  July  :28,  1880,  is  in  substance 
and  effect  the  same  as  section  I  of  No.  1569,  quoted  above. 

It  is  admitted  that  petitioner  had  a  license,  a  certificate  from  the 
board  of  fire  wardens,  and  a  certificate  from  the  health  oiBoer, 
^M^pies  of  which  are  on  file. 
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It  is  further  admitted  that  petitioner  applied  to  the  board  of 
supernsors,  Jane  1^  1885,  for  consent  of  said  board  to  maintaia 
and  carry  on  his  laundry,  but  that  said  board  refused  said  con* 
sent. 

By  section  2  of  article  11  of  the  Oonstitution  of  this  State,  it  i& 
provided  that  *'  any  county,  city,  town,  or  township  may  make  and 
enforce  within  its  limits  all  such  local,  police,  sanitary,  and  other 
regulations  as  are  not  in  conflict  with  general  laws." 

By  section  74  of  the  act  of  April  19, 1856,  usually  known  as  the 
Consolidation  Act,  the  board  of  supervisors  is  empowered,  amon^^ 
other  things,  '*  to  provide  by  regulation  for  the  prevention  and 
summary  removal  of  nuisances  to  public  health,  the  prevention  of 
contagious  diseases,  *  *  *  to  prohibit  the  erection  of  woodeu 
buildings  within  any  fixed  limits  where  the  streets  shall  have  been 
established  and  graded,  *  *  *  to  regulate  the  sale,  storage, 
and  use  of  gunpowder  or  other  explosive  or  combustible  materials 
and  substances,  and  make  all  needful  regulations  for  protection 
against  fire.  To  make  such  regulations  concerning  the  erection 
and  use  of  buildings  as  may  be  necessary  for  the  safety  of  the  in- 
habitants.'^ 

''Unwholesome  trades,  slaughter-houses,  operations  offensive  to 
the  senses,  the  deposit  of  powder,  the  application  of  steam  power 
to  propel  cars,  the  building  with  combustible  materials,  and  the 
burial  of  the  dead,  may  all,"  says  Chancellor  Kent,  ''be  inter- 
dicted by  law,  in  the  midst  of  dense  masses  of  population,  on  the  gen- 
eral and  rational  principle  that  every  person  ought  to  so  use  his  prop* 
erty  as  not  to  injure  his  neighbors;  and  that  private  interests  must 
be  made  subservient  to  the  general  interests  of  the  community,  i^ 
Kent  Com.  340. 

Every  citizen  holds  his  property  subject  to  the  proper  exercise  of 
the  powers  and  restrictions  above  refened  to. 

A  large  proportion  of  the  laws  and  ordinances  relating  to  the 
comfort,  safety,  health,  convenience,  good  order,  and  general  wel- 
fare of  the  inhabitants  of  cities  and  towns,  and  which  we  style 
p  )lice  laws  and  regulations,  have  the  effect  in  a  greater  or  lesa 
degree  to  disturb  and  curtail  individual  enjoyment  and  personal 
rights. 

Por  the  injury  which  the  citisen  suffers,  he  is,  in  oontemplatioii 
of  law,  compensated  by  his  share  in  the  general  benefits  flowing  from 
the  regulations,  found  essential  to  the  general  welfare.    It  is  but  i^ 
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leasonable  restnunt  upon  the  use  of  property  in  those  cases,  where 
its  anliinited  use  or  eDJoyment  woald  produce  serious  mischief  to 
others. 

The  right  to  establish  fire  limitSy  and  to  interdict  the  construc- 
tion of  wooden  buildings  within  certain  specified  bounds,  is  a  famil- 
iar exercise  of  the  authority  usually  conferred  upon  municinal 
corporations. 

In  towns  like  San  Francisco,  constructed  largely  of  wood,  the 
danger  from  fire  is  ever  present  and  OYershadowing. 

It  is  not  therefore  strange  that  the  legislature,  in  conferring 
certain  powers  upon  the  municipal  authorities  of  the  city,  included 
not  only  the  authority  to  r^ulate  the  erection,  but  also  the  use  of 
building,  so  &r  as  necessary  for  the  safety  of  the  inhabitants. 

To  prevent  the  oonstruction  of  wooden  buildings  within  the 
densely  inhabited  portions  of  a  city  may  become  an  imperative  duty 
on  the  part  of  the  authorities.  They  may  not  destroy  those  already 
erected.  But  the  use  of  wooden  structures  within  given  limits,  for 
specific  and  highly  dangerous  purposes,  may  become  quite  as  detri- 
mental as  the  erection  of  new  structures  of  the  same  character;  and 
as  the  power  of  regulation  extends  to  the  use  as  well  as  to  the  erec- 
tion of  wooden  buildings,  we  can  discern  no  assumption  of  unwar- 
ranted authority  in  the  order  No.  1569  which  interdicts  the  estab- 
Ushiog,  maintaining,  or  carrying  on  laundries,  except  by  consent 
of  the  board  of  supervisors,  save  in  brick  or  stone  buildings.  The 
business  of  conducting  a  laundry  involves  a  constant  use  of  fires, 
under  oiroamstanoes,  and  perhaps  by  persons,  liable  to  result  in 
conflagrations;  of  these  facts  the  supervisors  are  the  judges. 

In  given  instances  under  favorable  circumstances,  the  danger  of 
fire  from  this  business  may  be  reduced  to  a  minimum,  or  may  not 
at  all  jeopardize  the  surrounding  property.  In  this  last  class  of 
cases,  no  objection  can  be  seen  why  permits  should  not  be  granted, 
as  provided  for  in  order  1569.  It  has  been  the  practice  in  muni- 
ctfttl  corporations  to  vest  the  granting  of  licenses  for  a  variety  of 
objects  in  the  discretion  of  the  corporate  authorities,  or  some  of 
them.  Without  such  authority,  boards  of  health  and  various  other 
agencies  by  which  the  lives  and  health  of  citizens,  and  the  safety 
and  due  enjoyment  of  their  property  are  protected,  would  be  power- 
less for  good. 

The  argument  that  the  discretion  to  permit  the  establishment  of 
laundries  in  wooden  buildings  by  the  supervisors  is  liable  to  abuse. 
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€aniiofc  be  held  oonclusive.     No  doabt;  all  power  is  liable  to  abase, 
wheresoever  lodged. 

In  theory  however,  as  well  as  in  ordinary  practice^  the  persons 
selected  to  discharge  governmental  duties,  by  reason  of  supposed 
qualifications  for  the  several  positions  in  which  they  are  placed, 
will  be  found  to  possess  the  capacity  and  integrity  essential  to  a 
proper  administration  of  the  trust  reposed  iu  them. 

If  they  prove  deficient  in  these  qualifications,  the  evil  cannot  be 
remedied  by  invalidating  their  acts,  performed  by  virtue  of  author- 
ity vested  in  them,  or  where  they  have  exercised  discretionary 
powers,  by  impugning  their  judgment  or  motives,  rather  than  their 
right  to  exercise  the  discretion. 

The  board  of  supervisors,  under  the  several  statutes  conferring 
authority  upon  them,  has  the  power  to  prohibit  or  regulate  all  oc- 
>cupations  which  are  against  good  morals,  contrary  to  public  order 
and  decency,  or  dangerous  to  the  public  safety* 

Clothes-washing  is  certainly  not  opposed  to  good  morals,  or  sub- 
versive of  public  order  or  decency,  but  when  conducted  in  given 
localities,  it  may  be  highly  dangerous  to  the  public  safety.  Of  this 
fact  the  supervisors  are  made  the  judges,  and  having  taken  action 
in  the  premises,  we  do  not  find  that  they  have  prohibited  the  estab- 
lishment of  laundries,  but  that  they  have,  as  they  might  well  do, 
regulated  the  places  at  which  they  should  be  established,  the  char- 
acter of  the  buildings  in  which  they  are  to  be  maintained,  etc 
.  The  process  of  washing  is  not  prohibited  by  thus  regulating  the 
places  at  which,  and  the  surroundings  by  which,  it  must  be  ex- 
ercised. 

The  order  No.  1569  and  section  68  of  order  No.  1587  are  not  in 
contravention  of  common  right,  or  unjust,  unequal  partial,  or  op- 
pressive in  such  sense  as  authorizes  us  in  this  proceeding  to .  pro- 
nounce them  invalid. 

[Omitting  other  points.] 

We  have  not  deemed  it  necessary  to  discuss  the  question  in  the 
light  of  supposed  infringement  of  petitioner's  rights  under  the  Con- 
stitution of  the  United  States,  for  the  reason  that  we  think  the 
principles  upon  which  contention  on  that  head  can  be  based  have 
in  effect  been  set  at  rest  by  the  cases  of  Barbier  v.  OannoUy,  1 13 
II.  S.  27,  and  Soon  Hing  v.  Growley,  113  XJ.  S,  703, 

That  this  class  of  orders  is  not  repugnant  to  our  State  Constitu- 
tion need  not  now  be  discussed,  as  their  validity  with  reference  to 
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that  instrument  has  been  sastained  in  Ex  parte  Mounty  66  Oal.  448, 
^75;  Bz  parte  Moynier,  65  Cal.  33;  Ex  parte  WoUers,  65  Oal.  269. 

A  regalation  which  applies  alike  to  all  persons  engaged  in  a  given 
parsoit,  without  distinction  as  to  nationality,  residence,  age,  sex, 
or  condition,  is  not,  when  otherwise  regular  and  valid,  subject  to 
the  criticism  of  being  in  yiolation  of  treaty  obligations  existing 
between  the  United  States  and  China. 

We  are  of  opinion  the  petitioner  should  be  remanded  to  the 
^mstody  of  the  sheriflP. 

Bklchbb,  0.  0.,  and  Foots,  0.,  concurred. 

The  GouBT. — ^For  the  reasons  given  in  the  foregoing  opinion, 
the  petitioner  is  remanded  to  the  custody  of  the  sheriff. 


OSMBNTV.  McElBATH. 
(68CaL466.) 

PrnttmerMp  —  of  lawyers  —  winding  up — etaeute  offrofude. 

On  diflaolntion  of  a  partnership  between  law/en,  each  ia  entitled  to  share  in 
the  feee  collected  from  the  unfialshed  boBinefls. 

An  as7<e«ment  by  one  to  wind  ap  the  boainefiB  and  pay  the  other  his  share  of 
the  fees  collected,  is  valid  and  is  not  within  the  statute  of  frauds,  although 
it  was  not  expected  that  the  business  could  be  wound  up  in  a  year. 

ACTION  for  settlement  of  partnership  accounts.     The  opinion 
states  the  case.    The  plaintilf  had  judgment  below. 

William  H.  Fifield,  for  appellant. 

If.  IT.  Clement,  for  respondent. 

Bblchbb,  0.  G.  In  July,  18''>9,  the  plaintiff  and  defendant 
entered  into  partnership  as  attorneys  and  counsellors  at  law,  and 
took  an  ofBce  in  the  city  of  Sun  Francisco.  The  partnership  was 
continued  until  the  7th  of  November,  1874,  and  then  dissolved  by 
mutual  consent.  At  the  time  of  its  dissolution  all  moneys  on  hand, 
and  all  other  assets  and  property  of  the  firm  were  equally  divided 
between  the  partners.  There  were  some  fees  due,  but  uncollected, 
for  business  which  had  been  finished,  and  they  had  several  cases  in 
the  courts,  in  some  of  wliich  the  fees  were,  and  in  others  were  not. 
Vol.  LVIII  — 3 
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contingent  upon  their  success.  Shortly  after  the  dissolation  the 
plaintiflP  removed  to  the  State  of  Tennessee,  and  there  engaged  in 
the  practice  of  the  law,  while  the  defendant  remained  and  contin- 
ued to  practice  his  profession  in  the  city  of  San  Francisco.  During^ 
the  next  two  years,  the  defendant  attended  to  the  unfinished  busi- 
ness of  the  firm,  and  disposed  of  most  of  it.  He  won  some  of  the 
cases  in  which  the  fees  were  contingent  and  lost  others.  He  col- 
lected fees  which  were  earned  before  and  others  which  were  earned 
after  the  dissolution. 

From  early  in  1875  until  1881  a  correspondence  was  kept  up  be* 
tween  the  parties  about  the  business  of  the  late  firm  and  the  di- 
yision  of  the  money  collected  by  the  defendant  therefor. 

In  July,  1881,  the  plaintiff  returned  to  this  State,  and  on  the  6th: 
of  August  commenced  this  action  for  a  settlement  of  the  partner-- 
ship  accounts. 

It  is  alleged  in  the  amended  complaint,  **  that  upon  the  dissolu- 
tion of  the  firm,  as  aforesaid,  the  defendant  Yoluntarily  undertook  to 
attend  to  all  the  business,  and  to  conduct  all  the  litigation  then 
pending  or  necessary,  which  had  been  intrusted  to  said  firm  ;  to 
collect  the  fees  and  to  wind  up  the  old  business  of  the  firm,  and  to 
account  to  plaintiff  for  his  share  of  said  fees.''  That  the  busi- 
ness was  substantially  wound  up,  and  according  to  the  informa- 
tion and  belief  of  the  plaintiff,  the  defendant  had  received  ''  the 
sum  of  about  $20,000,  for  fees  due  from  the  business  of  the 
old  firm  on  hand  at  the  time  of  its  dissolution,"  and  had  refused  to 
pay  to  plaintiff  any  part  of  the  fees  so  collected. 

The  defendant  demurred  to  the  complaint,  and  his  demurrer  was 
overruled.  He  then  answered,  and  among  other  things,  denied 
that  he  had  ''  receiyed  since  the  dissolution  of  said  firm  the  sum  of 
$20,000  as  fees  or  otherwise  or  any  sum  as  fees  or  otherwise  growing- 
out  of  the  old  business  of  said  firm  in  excess  of  $10,000."  He  subse- 
quently filed  an  amended  answer,  and  in  that  denied  that  he  had  re- 
ceived '*  any  sum  as  fees  or  otherwise  growing  out  of  the  old  business- 
of  said  firm  in  excess  of  $6,534.86,"  and  he  alleged  that  the  action 
was  barred  by  the  provisions  of  section  339,  subdivision  1,  of  the  Oode 
of  Oivil  Procedure.  The  court  below  found  that  since  the  dissolntion 
of  the  partnership  the  defendant  had  collected  and  received  from  the 
business  of  the  firm,  committed  to  his  hands  at  the  time  of  the  dissolu- 
tion, the  gross  sum  of  $7,144.86;  that  he  had  paid  out  of  that  sum  for 
necessary  costs  and  expenses  the  sum  of  $305 ;  that  the  reasonable 
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Talne  of  his  serrioeBand  labor  in  the  condaofc  and  management  of 
the  businefls  bo  left  in  liis  hands  was  $2,000^  and  that  the  plaintiff's 
action  was  not  barred  by  the  statnte  of  limitations.  After  deduct- 
ing from  the  gross  amount  reoeiyed  $305^  paid  out  for  expenses,  and 
12,000  for  Talne  of  services,  j  adgment  was  entered  in  favor  of  plaintiff 
for  one-half  of  the  remainder,  but  without  costs. 

The  defendant  appeals  from  the  judgment,  and  from  an  order 
denying  a  new  trial,  and  assigns  numerous  errors. 

[Omitting  minor  points.] 

There  is  nothing  in  the  point  that  the  defendant's  undertaking 
to  wind  np  the  business  and  to  pay  to  the  plaintiff  his  share  of  the 
fees  was  without  consideration,  and  therefore  void;  nor  in  the  fur- 
ther point,  that  as  the  business  was  not  expected  to  be  all  wound 
up  within  a  year,  the  agreement  was  within  the  statute  of  frauds, 
llie  business  was  intrusted  to  the  firm,  and  it  was  the  duty  of  both 
parties  to  conduct  it  to  an  end.  *  This  duty  they  owed  to  the  clients 
and  to  each  other,  and  it  continued  after  the  dissolution  as  to  all 
unfinished  business.  But  as  between  themselves  they  might  divide 
the  labor  and  the  fees  as  they  pleased;  and  it  cannot  be  said,  as 
matter  of  law,  that  because  the  defendant  gratuitously  undertook 
to  do  and  has  done  all  the  work  in  particular  cases,  the  plaintiff  is 
therefore  not  entitled  to  any  share  of  the  compensation  received  in 
such  cases;  nor  can  it  be  said  after  the  work  is  done  that  the 
defeiidant  is  entitled  to  claim  all  the  compensation,  because  when 
he  undertook  to  do  it,  it  was  not  expected  to  be  completed  within 
a  year.  Doubtless  the  defendant  might  have  refused  to  go  on  and 
attend  to  the  cases  alone,  but  he  did  not  do  so,  and  now  the 
objection  cannot  avail  him. 

It  is  insisted  for  the  defendant  that  the  plaintiff  is  not  entitled 
to  any  share  in  the  fees  which  were  contingent  and  were  earned 
after  the  dissolution,  and  if  he  is  entitled  to  some  share,  still  the 
amoant  allowed  him,  in  view  of  the  labor  and  expenses  of  the 
defendant,  was  far  too  large. 

It  is  evident  from  the  correspondence  which  was  carried  on 
between  the  parties  during  all  the  time  the  work  was  being  done 
by  the  defendant,  that  it  was  understood  by  both  of  them  that  the 
plaintiff  was  to  share  in  the  fees,  and  the  only  difficulty  which 
finally  arose  was  as  to  what  that  share  should  be.  Thus,  in  a  letter 
written  to  the  plaintiff  in  January,  1877,  the  defendant  says:  *'  I 
am  desirous  of  settling  np  our  old  business.    Since  you  left  here  in 
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November,  1874,  I  have  collected  yarioas  sams  from  the  partner* 
ship  buBiness.  In  some  instances  the  cases  in  which  the  collections 
were  made  had  been  terminated;  in  others  some  service  had  been 
rendered  by  ns,  and  the  payments  were  on  account.  In  the  first 
class  of  cases  it  is  just  to  divide  the  amounts  received  by  me  since 
your  departure.  In  the  other  class  an  equitable  apportionment 
should  be  made." 

The  general  rule  is,  that  a  partner  is  not  entitled  to  any  coni- 
pensation  for  services  rendered  by  him  to  the  partnership  (§  Sf413, 
Civ.  Code),  and  it  applies  after  as  well  as  before  dissolution. 

GoUyer  states  the  rule  as  follows:  *'As  it  is  the  duty  of  each, 
partner  to  devote  himself  to  the  interests  of  the  concern,  to  exer- 
cise due  diligence  and  skill  for  the  promotion  of  the  common  bene- 
fit of  the  partnership,  it  follows  that  he  must  do  it  without  any 
reward  or  compensation,  unless  there  is  an  express  stipulation  to 
that  efFect.  And  there  is  no  difference  in  this  respect,  though  the 
duties  performed  by  the  partners  have  been  very  unequal  in  value 
and  amount." 

'^  As  the  power  of  partners,  with  respect  to  rights  created  pend- 
ing the  partnership,  remains  after  the  dissolution,  so  also  do  their 
mutual  obligation.  It  is  therefore  the  duty  of  those  who  are 
appointed  to  wind  up  the  affairs  of  the  partnership  to  do  every- 
thing for  the  utmost  advantage  of  the  concern.  No  partner  can 
make  any  use  of  the  property  inconsistent  with  that  purpose,  nor 
in  performance  of  this  business,  can  he  claim  to  himself  any  par- 
ticular reward  or  compensation  for  his  trouble."  Coll.  Partn. 
§§  186,  199, 

This  is  the  rule  of  commercial  partnerships,  and  as  said  by  the 
Supreme  Court  of  the  United  States,  ''there  may  possibly  be  some 
reason  for  applying  a  different  rule  to  cases  of  winding  up  partner- 
ships between  lawyers  and  other  professional  men,  Aiobere  the  profits 
of  the  firm  are  the  result  solely  of  professional  skill  and  labor.  No 
adjudicated  cases  however  with  which  we  arc  acquainted  recognize 
any  such  distinction."    Denver  v.  Roane^  99  XJ.  S.  359. 

We  are  not  called  upon  to  say  whether  the  distinction  referred 
to  should  have  been  made  in  this  case,  as  it  was  made  by  the  court 
below,  when  it  allowed  the  defendant  $^,000  for  his  services,  and 
the  plaintiff  acquiesces  in  the  allowance. 

We  are  satisfied  that  the  plaintiff  was  entitled  to  share  in  the 
fees  collected  for  the  unfinished  business,  and  in  view  of  the  con- 
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Dieting  tertimony  as  to  what  the  defendants  services  were  reasona- 
bly worthy  we  cannot  say  that  the  apportionment  was  not  equitable 
and  jnst 

On  the  whole,  we  can  see  no  error  in  the  record  prejndicial  to 
the  appeUanty  and  the  judgment  and  order  should  be  affirmed. 

Sbabi^  0.,  concurred;  Footb,  0.^  did  not  participate  in  this 


The  Co  UBX. — ^For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  are  affirmed. 

Judgment  affirmed. 
Hearing  in  banc  denied. 
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MmMpal  earporatian  —  9Moer  —  negUff&Me  in  pkm, 

A  dtj  is  not  liable  for  an  injuij  to  priyate  propertj  by  the  orerflowiBg  of  a 
aewer,  canaed  b^  its  incapaeitj,  resolting  from  a  mere  error  of  Judgment 
not  amounting  to  gross  negligence. 

AOTION  of  damages  for  injary  by  overflow  of  a  sewer.    The 
opinion  states  the  oase.    The  defendant  had  judgment  below. 

<7.  E.  WilliafMon,  for  appellant. 
J.  B.  Bucker,  for  appellee. 

Elliott,  J.  The  appellant  seeks  a  reooyery  against  the  oity  of 
Evansville  for  injuries  to  his  property  caused  by  overflows^  which 
he  charges  resulted  from  the  wrongful  and  the  negligent  acts  of 
municipal  authorities.  The  general  yerdict  was  for  the  appellee, 
and  with  it  the  jury  returned  answers  to  interrogatories  submitted 
to  them. 

It  is  found  by  the  jury,  in  answer  to  special  interrogatories,  that 
there  was  no  negligence  in  deyising  the  plan  of  the  sewers  or  in 
constructing  them,  and  as  it  is  to  these  sewers  that  the  appellant 


MAY  TERM,  1886.  23 


Biee  t.  Citj  of  Eraiuiyille. 


attributes  his  injary,  he  cannot  recover  solely  upon  the  ground 
that  the  sewers  were  of  insufScient  capacity.  A  municipal  corpo- 
ration is  responsible  for  negligence  in  devising  the  plan  of  a  sewer, 
as  wall  as  for  negligence  in  carrying  the  plan  into  execation,  but  it 
is  not  responsible  for  mere  errors  of  judgment.  If  the  inadequacy 
in  the  sise  of  a  sewer  is  owing  to  the  omission  to  exercise  ordinary 
skill  and  care  in  planning  and  performing  the  work,  the  municipal 
corporation  is  liable,  but  if  the  inadequacy  of  the  sewer  is  attribut- 
able to  a  mere  error  of  judgment,  there  is  no  liability.  OUy  of 
North  Vernon  v.  Voegler,  103  Ind.  814;  (7%  of  CrawfordsviUe,  v. 
Bond,  96  Ind.  ^6;  OUjf  of  JBvanstntte  v.  Decker,  84  Ind.  825;  s.  o., 
43  Am.  Bep.  86;  Cummins  v.  CUy  of  Seymour,  7d  Ind.  491;  s.  o., 
41  Am.  Bep.  618;  Weie  v.  Oiiy  of  Madison,  75  Ind.  241;  s.  o.,  39 
Am.  Bep.  135;  OUy  of  Indianapolis  v.  Huffer,  30  Ind.  235. 

The  controlling  question  in  cases  where  the  municipal  corpora- 
tion is  sought  to  be  made  liable  for  injuries  from  overflows  is:  Was 
there  negligence  on  the  part  of  the  municipal  corporation  in  devis- 
ing the  plan  of  the  sewer  or  in  carrying  it  into  execution  7  For  if 
there  was  no  negligence  there  is  no  liability,  although  an  error  of 
judgment  may  have  caused  the  corporate  authorities  to  provide  a 
plan  for  a  sewer  of  inadequate  capacity.  There  may  possibly  be 
cases  where  the  court  could  say,  as  a  matter  of  law,  that  the  in- 
adequacy of  the  sewer  was  such  as  initself  to  constitute  negligence, 
but  however  this  may  be,  it  is  very  clear  that  with  the  general 
verdict  and  the  special  answer  of  the  jury  against  the  appellant, 
the  court  cannot  declare  that  the  city  was  guilty  of  negligence  in 
this  instance. 

It  is  contended  that  the  faets  found  by  the  jury  show  that  the 
city  wrongfully  ^obstructed  a  natural  water-course  by  constructing 
a  culvert  of  insufficient  size,  and  that  where  a  natural  water-course 
is  obstructed  the  corporation  is  liable  for  resulting  injuries,  although 
it  may  not  have  been  guilty  of  negligence.  Upon  the  strength  of 
this  argument  the  appellant  claims  that  he  is  entitled  to  a  judgment 
on  the  special  finding,  but  we  cannot  uphold  this  claim,  for  if  it 
were  granted  that  there  was  a  natural  water-course,  and  that  a  cul- 
vert was  constructed  of  insufficient  size,  still  there  can  be  no  re- 
covery, because  all  the  facts  esisential  to  a  recovery  are  not  found, 
and  because  the  answers  are  not  absolutely  irreconcilable  with  the 
general  verdict.  It  is  found  that  there  was  no  negligence,  and 
that  the  culvert  is  of  less  capacity  than  the  water-course  was,  but  how 


24  INDIANA, 


Bioe  T.  City  of  Evansville. 


muchleasisnot  found.  The  record  thaB  exhibits  the  finding:  Qaes- 
tion:  *'How  much  less  capacity  has  the  seirer  than  the  water-conrse?"' 
Answer :  '*  Don't  know;  there  was  no  eyidence  on  that  point."  la 
the  face  of  the  general  verdict^  and  in  yiew  of  the  fact  that  the 
burden  of  proof  was  on  the  appellant,  it  cannot  be  asserted  that 
h.is  case  is  made  out,  for  it  may  well  be  that  the  capacity  of  the 
sewer  was  so  little  different  from  that  of  the  natural  water-course  as 
not  to  perceptibly  obstruct  the  flow  of  water.  As  against  the  gen- 
eral verdict,  it  cannot  be  presumed  that  there  was  a  material  ob- 
struction of  the  water-course.  Nor  does  it  appear  from  the  answers 
that  the  culyert  caused  the  overflows;  for  any  thing  that  appears, 
the  overflows  may  have  occurred  more  often  before  than  after  the 
construction  of  the  culvert.  Nor  does  it  appear  that  the  incapacity 
of  the  culvert  was  the  proximate  cause  of  the  overflow  of  appellant's 
property,  and  it  is  well  settled  that  it  must  appear  that  the  wrong^ 
of  the  defendant  was  the  proximate  cause  of  the  injury  which  is 
alleged  as  the  cause  of  action.  Cincinnaii,  eto.,  R.  Co.  v.  HiUz- 
hauer,  99  Ind.  486. 

[Minor  matter  omitted.] 

It  has  long  been  the  law  of  this  State,  that  for  consequential  in- 
juries resulting  from  the  grading  of  streets  in  a  careful  and  skillfnl 
manner,  the  municipal  corporation  is  not  liable.  Ifacy  v.  OUy  of 
Indianapolis,  17  Ind.  267;  Weis  v.  Oiiy  of  Madison,  supra  ;  ftVy 
of  Kokomo  V.  Mohan,  100  Ind.  242,  and  cases  cited,  p.  244. 

So  far  then  as  any  injury  resulted  from  the  grading  of  the 
streets,  no  claim  can  be  suooesaf  ally  urged  against  the  city,  although 
it  may  have  greatly  increased  the  flow  of  surface  water  along  the 
property  of  the  appellant 

While  it  is  the  law  that  a  city  is  not  responsible  for  consequential 
injuries  resulting  from  the  careful  and  skillful  grading  of  its  streets, 
still  it  is  liable  if  it  undertakes  to  collect  the  water  in  one  channel^ 
and  is  negligent  in  devising  the  plan,  performing  the  work,  or  pro- 
viding an  outlet  where  one  is  made  necessary  by  its  own  act.  A 
municipal  corporation  is  not  however  bound  to  undertake  the  work 
of  providing  sewerage  or  drainage,  but  if  it  does  enter  upon  the 
work,  it  18  liable  for  negligence  in  devising  the  plan  and  in  doing 
the  work.  Weis  v.  City  of  Madison,  supra,  and  cases  cited;  OiUf^ 
of  Loganspori  v.  WrtgAt,  25  Ind.  512. 

In  this  case  there  is  evidence  supporting  the  appellant's  theory 
that  there  was  negligence  in  devising  the  plan  of  the  sewer  as  well 
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as  in  doing  the  work,  but  there  is  also  evidence  to  the  contrary, 
and  we  must  accept  that  as  credible  on  which  the  jury  acted.  Bin- 
ford  y.  Adamd,  104  Ind.  41;  Union  School  Tp.  v.  First  NaVl 
Bank,  102  Ind.  464;  Gaihright  t.  Burke,  101  Ind.  590;  Julian  v. 
Wedem  Union  Td.  Co.,  98  Ind.  327;  Gain  v.  Goda,  94  Ind.  555; 
AmM  T.  WiU,  86  Ind.  367. 

Accepting  as  trustworthy  the  eyidence  which  influenced  the  jury, 
we  must  hold  that  there  was  no  negligence. 

We  cannot  agree  with  counsel  that  the  eyidence  shows  without 
conflict  that  the  city  wrongfully  collected  the  water  in  one  channel 
and  poured  it  upon  the  appellant's  property,  for  on  this  point  there 
is  a  material  conflict  We  agree  with  counsel  as  to  the  legal  propo- ' 
dtion  that  a  city  is  Jiable  if  it  undertakes  to  collect  in  one  channel, 
and  wrongfully  pours  it  upon  another's  land.  Lipes  y.  Hand,  104 
Ind.  503;  City  of  EvansvUle  y.  Decker,  84  Ind.  325;  s.  c,  43  Am. 
Bep.  86;  Weis  y.  City  of  Madison,  supra  ;  Cairo,  etc.,  Co.  v.  Ste- 
phens, 73  Ind.  278,  283;  8.  c,  38  Am.  Bep.  139;  Twapleton  y. 
Voshlae,  72  Ind.  134;  s.  c,  37  Am.  Bep.  150,  and  cases  cited. 

While  we  agree  with  coansel  as  to  the  legal  proposition,  we  think 
the  case  is  not  within  the  rule,  for  the  reason  that  the  eyidence 
fairly  shows  that  the  city  attempted  to  conyey  the  water  past  the 
property  of  the  appellant,  but  was  not  gailty  of  negligence,  although 
the  officers  of  the  city  may  have  erred  in  judgment  as  to  the  size  of 
the  sewer  or  culyert.  In  this  state  of  the  eyidence  we  must  respect 
the  verdict  of  the  jury  upon  this  point. 

We  cannot  concur  in  counsel's  view  that  the  evidence  shows  with- 
out conflict  that  the  city  undertook  to  build  a  culvert  across  a 
natural  water-course.  We  need  not  decide  whether  there  is,  or  is 
not,  an  absolute  liability  irrespective  of  the  question  of  negligence, 
ii  cases  where  a  municipal  corporation  undertakes  to  build  a  sewer, 
and  it  is  therefore  unnecessary  for  us  to  comment  upon  the  cases 
of  Perry  v.  City  of  Worcester,  6  Gray,  554;  s.  c,  ^%  Am.  Dec.  431; 
Earl  V.  De  Hart,  1  Beasley,  280;  s.  o.,  72  Am.  Dec.  395;  Palmer 
T.  Waddell,  22  Kans.  352,  and  other  like  cases  referred  to  by  the 
appellant.  There  is  some  evidence  tending  to  prove  that  there  was 
a  natural  water- course,  but  there  is  evidence  to  the  contrary,  and  we 
cannot  attempt  to  reconcile  the  conflict. 

Ravines  through  which  surface  water  occasionally  flows  are  not 
natural  water-courses  within  the  meaning  of  the  law.     ''  To  consti- 
tnte  a  natural  water-course,  there  must  be  a  bed  and  banks  andevi* 
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dences  of  a  permanent  stream  of  running  water/'  W$i$  t.  Oitjf  of 
Madison f  supra  ;  Hoyi  y.  CUy  of  Hudson^  27  Wis.  666;  8«  o.,  9 
Am.  Bep.  473;  Howard  v.  Ingersott,  13  How.  381,  427. 

We  do  not  think  the  evidence  in  this  case  so  clearly  shows  that 
there  was  a  natural  water-course  as  to  make  it  our  duty  to  reyerae 
on  the  eridence.  Judgment  affirmed. 


Watson  v.  Pskv. 

OOB  Ind. ».) 


WVL-^Mfd-sstaiUin  leassd  land~-death  of  Untenant  during ierm^tHtete 

rentt. 

A  deTisee  for  life  of  land  snbjeet  to  a  lease  made  by  the  testator,  dying  daring 
the  tenn,  before  any  rent  aoemes,  the  rent  goes  to  the  reyersioner,  and  is 
not  carried  by  a  bequest  of  all  the  testator's  personalty,  including  notes  and 
accounts. 

ACTION  againjit  an  executor  for  rent  collected.     The  opinioii 
states  the  esse.     The  plaintiff  had  judgment  below. 

T.  H.  Bisiifie  and  H.  H.  Bistine,  for  appellant. 
A.  D.  Thomas,  for  appellee. 

MiTOHBLL,  J.  John  F.  Penn,  as  guardian  of  Margaret  Penn, 
brought  this  suit  to  recoyer  from  William  W.  Watson  certain  rent 
money  collected  by  the  latter  as  executor  of  the  last  will  of  James 
G.  Watson,  deceased,  which  the  guardian  claimed  on  behalf  of  his 
ward. 

The  questions  inyolyed  arise  on  the  pleadings,  which  present  the 
following  facts:  James  O.  Watson  died  on  the  17th  day  of  Sep- 
tember, 1882,  testate.  Prior  to  his  death  the  testator  leased  160 
acres  of  land,  owned  by  him,  to  one  Hunt  for  the  term  of  one  year, 
to  commence  March  1,  1883,  the  rental  agreed  upon  being  $275. 
It  does  not  appear  that  the  time  for  the  payment  of  rent  was  agreed 
upon,  or  that  there  was  such  a  usage  in  that  respect  as  would  make 
it  fall  due  otherwise  than  as  the  law  would  imply. 

By  his  will  the  testator  deyised  the  land  leased  to  his  widow,  Ann 
E.  Watson,  for  her  life,  with  remainder  oyer  to  his  granddaughter, 
Margaret  Penn,  the  appellee's  ward. 
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Another  claoae  of  the  will  ga?e  the  widow,  Ann  E.  Watson,  all 
the  personal  property,  including  all  notes  and  acconnts  owned  bj 
and  owing  to  the  testator  at  the  time  of  his  death. 

Ann  R  Watson,  the  testator's  widow,  died  intestate,  Jane  19, 
1883,  without  having  received  any  part  of  the  rent  in  question.  The 
appellant,  as  executor  of  the  last  will  of  James  G.  Watson,  received 
the  rent,  and  refused  to  pay  it  over  to  the  guardian  of  Margaret 
Penn,  claiming  that  under  the  will  it  properly  belonged  to  the  estate 
of  Ann  E.  Watson,  deceased. 

Upon  the  facts  stated,  the  court  below  was  of  the  opinion  that 
the  appellee  was  entitled  to  recover  the  whole  amount  received  by 
the  appellant  for  rent.  Judgment  was  given  accordingly.  The 
only  inquiry  here  is  as  to  the  propriety  of  this  holding. 

Mrs;  Watson  having  taken  her  life-estate  subject  to  an  existing 
lease,  which  was  made  in  the  life -time  of  the  testator,  and  having 
died  during  the  term  of  the  lessee,  before  any  rent  became  due,  the 
first  question  is,  was  any  or  all  of  the  rent  for  the  term  payable  to 
her  personal  representative? 

It  is  a  settled  rule  of  law,  which  the  appellatit  does  not  question, 
that  rents  of  real  estate,  which  have  accrued  and  become  payable 
before  the  death  of  an  intestate,  go  to  the  personal  representative, 
while  those- which  mature  and  fall  due  afterward  go  to  the  heir. 
Kiiig  V.  Anderson^  20  Ind.  385;  Evans  v.  Bardy,  76  Ind.  527; 
McDowell  V.  Hendrix,  67  Ind.  513;  DorsM  v.  Oray,  98  Ind.  273. 
Bents  that  have  accrued  are  rents  which  are  due. 

By  the  common  law,  the  right  to  receive  accruing  rent,  which 
would  have  been  payable  to  a  life-tenant,  who  took  his  estate  sub- 
ject to  a  prior  lease  for  a  term,  passes  to  the  reversioner  in  case  of 
the  death  of  such  tenant  before  rent  day.  In  such  a  case,  where- 
ever  the  reversion  goes,  whether  to  the  original  lessor,  or  his 
grantees  or  descendants,  the  accruing  rent,  from  the  rent  day  next 
antecedent  to  the  death  of  the  life-tenant,  follows  without  appor- 
tionment If  the  estate  of  the  life- tenant  terminates  intermediate 
rent  days,  or  before  any  rent  has  become  due,  the  accruing  rent 
becomes  an  incident  of,  and  is  annexed  to  the  estate  of  the  rever- 
sioner. Whoever  owns  the  reversion  when  the  rent  falls  due  is 
entitled  to  receive  the  whole  sum,  unless  it  is  otherwise  provided 
by  contract.  Tayl.  Landl.  &  Ten.,  §§  154-156;  Marshall  v.  Mose- 
ley,  21  N.  Y.  280;  Perry  v.  Aldrich,  13  N.  H.  343;  8.  c,  38  Am. 
Dec.  493;  IVilcoxon  v.  Donnelly,  90  N.  C.  245;  Porter  v.  Sweeney, 
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61  Tex«  213;  Stevgnson  t.  Hancock,  72  Mo.  612;  Westmoreland  y. 
Ibsler,  60  Ala.  448. 

An  exception  to  this  rale  occurs  when  the  lessor  receiyes  a  note, 
or  other  obligation,  independent  of  the  lease,  to  secure  the  pay- 
ment of  rent.  Some  of  the  authorities  hold  that  by  this  means 
the  obligation  to  pay  rent  is  separated  from  the  estate,  and  does 
not  follow  the  reyersion. 

Bent  in  arrears  is  no  part  of  the  reyersion.  In  any  case  such 
rents  are  recoverable  by  the  personal  representatiye  of  the  life- 
tenant.  But  rent  is  not  in  arrears  and  does  not  become  a  debt 
until  the  day  when  by  the  terms  of  the  lease  it  becomes  payable. 
Wood  y.  Partridge,  11  Mass.  488;  Randall  y.  Rich,  11  Mass.  494^ 
Wood  Landl.  and  Ten.,  §  452. 

If  there  be  no  time  stipulated  for  the  payment  of  rent,  or  no 
such  usage  as  that  an  agreement  to  the  contrary  may  be  implied^ 
payment  is  t'O  be  made  at  the  end  of  the  year,  rent  being  in  its 
nature  a  return  for  the  enjoyment  of  the  annual  profits  of  the  land- 
Elmer  y.  Sand  Creek  Tp.,  38  Ind.  56;  Wood  y.  Partridge,  supra; 
Tayl.  Landl.  and  Ten.,  g  391. 

It  may  be  remarked,  that  at  the  common  law,  in  case  a  life* 
tenant,  who  had  no  power  to  make  a  lease  to  continue  beyond  the 
period  of  his  life,  leased  the  estate  and  died  between  rent  days,  the 
under  tenant  or  lessee  escaped  the  payment  of  rent  entirely  from 
the  last  rent  day.  The  lessee  was  not  bound  to  pay  the  personal 
representative  of  his  lessor  because  he  suffered  a  technical  eviction 
on  account  of  the  termination  of  his  lessor's  estate  before  the  end 
of  the  term,  or  before  the  rent  fell  due.  The  reyersioner  could  not 
recover,  because  the  estate  was  not  devolved  upon  him  until  the 
termination  of  the  lease,  and  he  was  not  in  privity  either  of  estate 
or  by  contract  with  the  lessor.  The  death  of  the  life-tenant  termi- 
nated the  lease,  as  well  as  the  estate  of  the  lessor.  If  the  lessee 
continued  in  possession,  he  became  thenceforth  liable  to  the  reyer* 
sioner  under  a  new  contract,  but  he  was  absoWed  from  the  payment 
of  all  rent  which  had  not  matured  when  the  estate  of  his  original 
lessor  was  determined. 

The  statute  of  11  George  II,  chap.  19,  §  15,  after  reciting  the 
defects  in  the  law,  proyided,  among  other  things,  that  in  case  the 
death  of  a  life-tenant,  who  had  leased  the  estate,  happened  before 
the  day  fixed  for  the  payment  of  rent,  his  executor  or  administrator 
might  recover  a  proportion  of  the  rent  according  to  the  time  the 
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lessor  IWed  daring  the  last  rent  period.  Substantially  to  the  same 
effect  is  §  5*^23,  K.  S.  1881. 

This  statute  has  however  manifestly  no  application  to  the  case 
before  us.  It  provides,  in  substance,  that  when  a  tenant  for  life, 
who  shall  have  demised  any  lands,  shall  die  before  the  day  when 
any  rent  becomes  due,  his  executor  or  administrator  may  recover 
from  the  under  tenant  the  rent  which  accrued  before  the  life* 
tenant's  death. 

As  we  have  already  seen,  the  lease  or  demise  under  which  the 
rent  in  controversy  accrued  was  not  made  by  the  life-tenant.  She 
took  her  estate  subject  to  the  existing  lease.  The  will  which 
<»reated  her  life-estate  gave  the  reversion  to  the  appellee's  ward,  and 
as  the  reversion  came  from  the  lessor,  under  whose  lease  the  rent 
in  controversy  accrued,  it  came  with  the  right  annexed  to  oollect 
all  accruing  rent,  as  an  incident  to  the  estate. 

Afi  there  was  no  necessity  for  a  statute  in  cases  where  the  accru^^ 
ing  rent  followed  the  reversion,  the  common-law  rule  prevails. 

It  is  said  however  because  the  testator's  will  provided  that  his 
widow  should  take  all  his  personal  property,  including  ail  notes 
and  accounts  which  might  be  owing  him  at  his  death,  that  by  forct^ 
of  this  bequest  the  accruing  rents  were  carried  out  of  the  rules 
above  referred  to,  and  thus  became  the  property  of  the  widow. 

As  it  does  not  appear  either  from  any  alleged  usage  or  from  the 
terms  of  the  agreement,  that  any  part  of  the  rent  had  matured  or 
become  payable  at  the  death  of  the  testator,  or  even  at  the  death 
or  the  widow,  it  is  not  perceived  how  the  position  contended  for 
can  be  maintained. 

The  testator  died  after  the  lease  was  made,  but  before  the  term 
commenced.  It  ip  impossible  therefore  in  any  view  of  the  case 
to  consider  the  rent  which  subsequently  accrued  as  an  account 
owing  to  the  testator  at  the  date  of  his  death,  so  as  to  be  controlled 
by  the  will.  Accruing  rents  are  however  not  affected  by  or  included 
in  the  general  term  "  accounts."  While  the  term  "account "  has 
no  very  clearly  defined  legal  meaning,  the  primary  idea  conveyed 
by  it  is  some  matter  of  debt,  or  a  demand  in  the  nature  of  a 
debt,  arising  out  of  contract.  Nelson  v.  Boards  de.,  105  Ind. 
28.7. 

Bents  accruing  from,  and  issuing  out  of  real  estate,  are  in  the 
nature  of  chattels  real,  and  cannot  be  assimilated  to,  or  accurately 
described  as  accounts,  until  they  have  accrued  or  become  du» 
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Until  then  they  are  annexed  to  the  real  estate  and  an  incident  oi 

the  reyersion.     Bouyier  Diet.,  title  ''Renf 

The  judgment  is  affirmed,  with  coets. 

Judgment  affirmetL 


State  v.  Wbbbuu 

(106  Ind.  8L) 

86kook — pracUdng  mime — T^aatmi(Mene$$  <if  ike  fvi$. 

A  role  that  papils  in  a  pablic  high  school  sball  employ  a  certain  period  in  the 
Btady  and  practice  of  music,  and  provide  themaelTee  with  certain  books 
therefor,  is  valid,  and  an  expalsion  for  nnezcosed  disobedience  thereof  will 
be  sustained.* 

MANDAMUS  to  compel  reinstatement  of  a  pnpil  in  a  public 
school    The  opinion  states  the  case.    The  defendant  had 
judgment  below. 

J.  H.  BradUy  and  L.  A.  OoUf  for  appellant. 

A.  And&rsan  and  JU.  Iffe,  for  appellees. 

HoWK,  0.  J.  [Omitting  detailed  statement  of  complaint.]  An 
altematiye  writ  of  mandate  was  issued  by  the  court  The  appellees 
appeared  and  jointly  demurred  to  the  relator's  yerified  complaint 
or  affidayit  herein,  upon  the  ground  that  it  did  not  state  facta 
sufficient  to  constitute  a  cause  of  action.  This  demurrer  was  sus- 
tained by  the  court.  The  relator  excepted,  and  failing  to  amende 
judgment  was  rendered  against  him  for  appellees'  costs. 

The  sustaining  of  the  demurrer  to  his  yerified  complaint  is 
assigned  here,  as  error,  by  appellant's  relator. 

We  haye  giyen  a  full  summary  of  the  facts  stated  by  the 
relator,  in  his  yerified  complaint  herein  almost  in  the  language 
of  the  pleader.  It  will  be  seen  therefrom  that  the  superintendent 
of  the  free  public  schools  of  the  city  of  Laporte,  with  the  sanction 
of  the  trustees  of  the  school  city  of  Laporte,  had  made  a  rule  or 
regulation  for  the  goyemment  of  the  pupils  of  the  high  school,  'in 
the  graded  schools  of  such  city,  requiring  that  each  of  such  pupils 

*8ee  IMdns  ▼.  Go9e (86  Mo.  485),  65  Am.  Rep.  887. 
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ghoold,  at  stated  intervals,  employ  a  certain  period  of  time  in  the 
study  and  practice  of  masic,  and  should  provide  himself  with  a 
prescribed  book  for  that  purpose.  The  relator's  son,  Abram  An- 
drew, was  one  of  the  pupils  of  such  high  school,  and  at  the  instiga- 
tion^ and  by  the  direction,  of  his  father,  he  disobeyed  or  violated 
such  rule  and  regulation,  and  refused  to  employ  any  period  of  time 
in  the  study  and  practice  of  music,  and  to  provide  himself  with  the 
prescribed  book  or  books  for  the  purpose  of  the  study  and  practice 
of  music  For  his  disobedience  of  such  rule  or  regulation,  and  his 
refusal  to  comply  therewith,  the  pupil,  Abram  Andrew,  was 
promptly  suspended  from  the  high  school,  and  his  suspension  was 
approved  by  the  trustees  of  the  school  city  of  Laporte.  This  action 
was  brought  by  the  father  and  natural  guardian  of  the  suspended 
pupil  to  compel,  by  mandate,  the  governing  authorities  of  the 
school  corporation  to  revoke  such  suspension,  and  to  readmit  such 
pupil,  to  the  high  schooL 

The  question  for  our  decision  in  this  case,  as  it  seems  to  us,  may 
be  thus  stated:  Is  the  rule  or  regulation,  for  the  government  of 
the  papils  of  the  high  aohool  of  the  school  city  of  Laporte,  in  rela- 
tion to  the  study  and  practice  of  music,  a  valid  and  reasonable  ex- 
ercise of  the  discretionary  power  conferred  by  law  opon  the  govern- 
ing aothorities  of  such  school  corporation? 

In  section  4497,  Rev.  Stat,  1881,  in  force  since  August  16,  1869, 
it  is  provided  as  follows:  **  The  common  schools  of  the  State  shall 
be  taaght  in  the  English  language;  and  the  trustee  shall  provide 
to  have  taught  in  them  orthography,  reading,  writing,  arithmetic, 
geogn^ihy,  English  grammar,  physiology,  history  of  the  United 
States,  and  good  behavior,  and  such  other  branches  of  learning  and 
other  languages  as  the  advancement  of  pupils  may  require  and  the 
trustees  from  time  to  time  direct'' 

Under  this  statutory  provision,  and  others  of  similar  purport 
and  effect,  to  be  found  in  our  school  laws,  it  was  competent,  we 
think,  for  the  trustees  of  the  school  city  of  Laporte  to  enact  nec- 
essttfj  and  reasonable  rules  for  the  government  of  the  pupils  of  its 
high  school,  directing  what  branches  of  learning  such  pupils  should 
pursue;  and  regulating  the  time  to  be  given  to  any  particular  study, 
and  prescribing  what  book  or  books  should  be  used  therein.  Such 
trustees  were  and  are  required,  by  the  express  provisions  of  section 
4444,  Rev.  Stat,  1881,  in  force  since  March  6,  1865,  to  ''take 
charge  of  the  educational  affairs  "  of  such  city  of  Laporte;  ''  they 
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may  also  establish  graded  sohools,  or  such  modifications  of  them  as 
may  be  practicable;  and  provide  for  admitting  into  the  higher 
departments  of  the  graded  school,  from  the  primary  schools  of  their 
townships,  such  pupils  as  are  safficiently  advanced  for  such  admis- 
sion." 

The  power  to  establish  graded  schools  carries  with  it  of  course 
the  power  to  establish  and  enforce  such  reasonable  rules  as  may 
seem  necessary  to  the  trustees,  in  their  discretion,  for  the  govern- 
ment and  discipline  of  such  schools,  and  prescribing  the  course  of 
instruction  therein.  Confining  our  opinion  strictly  to  the  case  in 
hand,  we  will  consider  and  decide  these  two  questions,  in  the  order 
of  their  statement,  namely: 

1.  Has  the  appellant's  relator  shown,  by  the  averments  of  his 
verified  complaint,  that  the  rule  or  regulation  for  the  government  of 
the  pupils  of  the  high  school,  in  the  school  city  of  Laporte,  of 
which  he  complains,  was  or  is  an  unreasonable  exercise  of  the  dis- 
cretionary power  conferred  by  law  upon  the  trustees  of  such  school 
corporation  and  the  superintendent  of  its  schools? 

2.  Conceding  or  assuming  such  rule  or  regulation  to  be  reasona- 
able  and  valid,  has  the  relator  shown,  in  his  complaint  herein,  any 
sufficient  or  satisfactory  excuse  for  the  non-compliance  therewith, 
and  the  disobedience  thereof,  by  his  son  Abram  Andrew,  a  pupil  oi 
such  high  school,  or  any  sufficient  or  legal  ground  for  the  revoca- 
tion of  the  suspension  of  his  son,  or  for  his  son's  readmission  as  a 
pupil  in  such  high  school? 

1.  As  to  the  first  of  these  questions,  it  will  be  seen  from  the 
relator's  verified  complaint,  the  substance  of  which  we  have  here- 
tofore given,  that  he  has  not  attempted  to  show,  in  any  manner, 
that  the  rule  or  regulation  requiring  that  each  of  the  pupils  of  the 
high  school,  as  one  of  the  exercises  prescribed  by  the  saperintend- 
ent,  with  the  sanction  of  the  trustees,  for  the  pupils  of  such  school, 
should  at  stated  intervals  employ  a  certain  period  of  time  in  the 
study  and  practice  of  music,  and  for  that  purpose  should  provide 
himself  with  a  prescribed  book,  was  not  a  reasonable  and  valid 
exercise  of  the  discretionary  power  conferred  by  law  upon  such 
trustees  and  superintendent.  It  cannot  be  doubted,  we  think, 
that  the  legislature  has  given  the  trustees  of  the  public  school  cor- 
porations the  discretionary  power  to  direct,  from  time  to  time, 
what  branches  of  learning,  in  addition  to  those  specified  in  the 
statute,  shall  be  taught  in  the  public  schools  of  their  respective 
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corporations.  Where  such  trustees  may  have  established  a  system 
of  graded  schools,  or  such  modifications  of  them  as  may  be  practi- 
cable, within  their  respective  corporations^  they  are  clothed  by  law 
with  the  discretionary  power  to  prescribe  the  coarse  of  instruction, 
in  the  different  grades  of  their  public  schools.  We  are  of  opinion 
that  the  rule  or  regulation  of  which  the  relator  complains  in  the 
case  under  consideration  was  within  the  discretionary  power  con- 
ferred by  law  upon  the  goreming  authorities  of  the  school  city  of 
Laporte,  that  it  was  not  an  unreasonable  rule,  but  that  it  was  such 
a  one  as  each  pupil  of  the  high  school,  in  the  absence  of  sufficient 
excuse,  might  lawfully  be  required  to  obey  and  comply  with. 

It  will  be  observed  that  the  relator  has  stated  the  requirements 
of  the  rule,  whereof  he  complains,  with  much  vagueness  and  un- 
certainty. **  Each  of  the  pupils  shall,  at  stated  intervals/'  etc. 
What  the  intervals  are,  whether  once  a  week,  once  a  month,  or 
once  each  term  or  session,  is  wholly  left  to  conjecture.  **  Employ 
a  certain  period  of  time,"  etc.  There  is  no  period  of  time  more 
uncertain  in  duration,  than  the  time  represented  by  the  expression, 
'''a  certain  period  of  time."  Was  it  fifteen  minutes,  one  hour,  or 
one  day?    The  relator  has  not  informed  us. 

We  pass  to  the  consideration  of  the  second  question,  above 
stated. 

2.  The  school  authorities  of  the  city  of  Laporte,  in  the  exercise 
ol4he  discretionary  power  conferred  on  them  by  law,  adopted  a 
rule  or  regulation  requiring  that  each  pupil  of  their  high  school 
should,  at  stated  intervals,  employ  a  certain  period  of  time  in  the 
study  and  practice  of  music,  and  for  that  purpose  should  provide 
himself  with  a  prescribed  book.  The  relator  requested  the  super- 
intendent of  the  public  schools  of  the  city  of  Laporte  to  excuse  his 
son,  Abram  Andrew,  who  was  one  of  the  pupils  of  the  high  school, 
from  the  study  and  practice  of  music  at  the  musical jBxercise  of  such 
school,  and  directed  his  son  not  to  participate  in  such  musical  ex- 
ercises. The  superintendent  afterward  required  the  relator's  son, 
as  one  of  the  pupils  of  the  high  school,  to  take  part  in  the  musical 
exercise  of  the  school,  and  upon  his  refusal  to  obey  or  comply  with 
such  requirement,  suspended  him  from  such  high  school.  The 
only  cause  or  reason  assigned  by  the  relator  for  requiring  his  son  to 
disobey  such  rule  or  regulation  was  that  he  did  not  believe  it  was 
for  the  best  interests  of  his  son  to  participate  in  the  musical  studies 
and  exerercises  of  the  high  school,  and  did  not  wish  him  to  do  so. 
You  LVIII  —  5 
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The  relator  has  aasigned  no  cause  or  reason,  and  it  may  be  fairly^ 
assumed  that  he  had  none,  in  support  either  of  his  belief  or  of  his 
wish.  The  important  question  arises,  which  would  govern  the 
public  high  school  of  the  city  of  Laporte,  as  to  the  branches  of 
learning  to  be  taught  and  the  course  of  instruction  therein,  the 
school  trustees  of  such  city,  to  whom  the  law  has  confided  the  di- 
rection of  these  matters,  or  the  mere  arbitrary  will  of  the  relator, 
without  cause  or  reason  in  its  support?  We  are  of  opinion  that 
only  one  answer  can  or  ought  to  be  given  to  this  question;  the 
arbitrary  wishes  of  the  relator,  in  the  premises,  must  yield  and  be 
subordinated  to  the  governing  authorities  of  the  school  city  of 
Laporte,  and  their  reasonable  rules  and  regulations  for  the  govern- 
ment of  the  pupils  of  its  high  school.  This  is  the  doctrine  of  the 
case  decided  by  the  courts  of  last  resort  in  many  of  our  sister  States; 
and  as  applicable  to  the  facts  of  this  case,  we  think  it  is  the  better 
doctrine.  Roberts  v.  Boston^  5  Gush.  198;  Hodghins  v.  Rock/)or/, 
105  Mass.  475;  Ferriter  v.  TyUr,  48  Vt.  444;  s.  c,  21  Am.  Bep. 
133;  Sewell  v.  Board,  etc.,  29  Ohio  St.  89;  Donahoe  v.  Sichardft, 
38  Me.  879;  B.  c,  61  Am.  Dec.  256;  Gurnsey  v.  Pitkin,  32  Vt. 
224;  Kidder  v.  CTiellie,  59  N.  H.  473. 

On  the  other  hand,  it  is  not  to  be  denied  that  the  decisions  o} 
the  Supreme  Court  of  Illinois  and  Wisconsin  arc  in  apparent  con* 
flict,  to  some  extent  at  least,  with  what  we  here  decide.  Morrow 
V.  Wood,  35  Wis.  59;  8.  c,  17  Am.  Rep.  471;  Rulisony.  Poet^  79  IlL 
567;  Trustees,  etc.,  v.  Peoph,  87  111.  303;  s.  c,  29  Am.  Rep.  55. 
There  is  much  in  the  opinions  of  those  learned  courts,  which  ap- 
plied to  the  cases  before  them,  meets  our  approval;  but  we  think  that 
the  doctrine  of  those  cases  cannot  apply,  and  ought  not  to  be  ap- 
plied, to  the  case  in  hand  as  stated  by  the  relator,  in  his  verified 
complaint  herein,  to  which  case  we  limit  this  opinion. 

For  the  reasons  given,  our  conclusion  is  that  no  error  was  commit- 
ted by  the  court  below  in  sustaining  appellees'  demurrer  to  the  rela- 
tor's complaint. 

The  judgment  is  affirmed,  with  oosts. 

Judgment  j^rmeeL 
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If^ig^tiaNeinttruimeiU — indormmerUqft&rpaifmmt  —  nkUncs^^contkUraUon, 

.  ■  an  action  bj  the  holder  against  the  payee,  indoner  of  a  prosnlenorj  note, 
the  latter  may  show  that  he  indorMd  it  after  payment  at  the  plaintiffs  re- 
vest, as  evidence  of  payment. 

A  prior  existing  debt  is  a  ralid  ;Oonsideration  for  the  pledge  of  negotiable 
paper  as  security  for  its  pajrment. 

ACTION  on  a  promisBory  note.     The  head-note  states  the  case. 
The  defendant  had  judgment  below. 

Jl  JS.  McDonald,  J.  M.  Butter  and  A.  L.  Meisan,  for  appellant 
W.  W.  Herod,  for  appellee. 

NiBLAGK,  J.  This  was  an  action  by  Benjamin  F.  Spencer,  as 
the  holder,  against  William  Sloan,  as  indorser,  of  a  promissory 
note  executed  by  one  Milton  Spencer  to  the  said  Sloan  on  the 
10th  day  of  July,  1868,  for  $405,  and  payable  two  days  after  date. 

The  complaint  alleged  the  insolvency  of  Milton  Spencer  at  the 
time  of,  and  ever  since  the  assignment  of  the  note. 

The  defendant  answered  in  seven  paragraphs,  bnt  he  afterward 
withdrew  the  first  and  second  paragraphs,  and  a  demurrer  having 
been  sustained  to  the  fourth  paragraph,  only  the  third,  fifth,  sixth 
and  seventh  paragraphs  remain  in  the  record. 

To  these  third,  fifth,  sixth  and  seventh  paragraphs  of  answer 
demarrers  were  filed  at  the  proper  time  and  afterward  overruled. 
•  The  third  paragraph  averred  that  at  the  time  the  note  in  suit 
was  executed  Milton  Spencer,  the  maker  thereof,  and  the  plaintiff 
were  partners  in  business;  that  the  defendant  loaned  such  partners 
the  sum  of  $405,  and  as  evidence  of  the  debt  thereby  created,  took 
the  note  in  question  under  the  belief  that  it  was  signed  by  both  of 
said  partners;  that  a  certain  railroad  bond  of  the  real  and  face 
value  of  $1,S00  was  at  the  same  time  delivered  to  him,  the  defend- 
ant, as  collateral  security  for  the  payment  of  said  note;  that  after 
the  maturity  of  said  note,  and  by  the  direction  of  the  plaintiff  and 
the  said  Milton  Spencer,  he  surrendered  the  same  to  one  Thomas 
A.  <}oodwin,   who  paid  him  the  full  amount  due  upon  such  note; 
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that  at  the  request  of  the  said  Goodwin,  he,  the  defendant,  indorsed 
his  name  upon  the  note  as  evidence  that  it  had  been  paid,  and 
for  no  other  purpose;  that  for  the  reasons  given  he  never  sold  or 
transferred  the  note  to  any  other  person. 

The  jQfth  paragraph  alleged  that  prior  to  the  execution  of  the 
note  sued  on,  the  plaintiff,  to  induce  the  defondant  to  loan  to  the 
said  Miltx)n  Spencer  the  sum  of  $405,  agreed  to  put  up  a  certain 
railroad  bond  of  the  value  of  $1,000  as  collateral  security  therefor; 
that  the  said  loan  was  accordingly  made  and  the  note  described  in 
the  complaint  executed;  that  said  bond  was  thereupon  delivered  to 
the  defendant  as  such  collateral  security;  that  when  in  October, 
1868,  the  defendant  transferred  the  note  to  the  plaintiff,  he  also 
transferred  to  him  the  bond,  which  was  amply  sufficient  to  pay  the 
note,  but  that  the  latter  had  either  sold  or  lost  said  bond,  and  con- 
verted the  same  to  his  own  use  without  taking  any  steps  whatever 
to  subject  such  bond  to  the  payment  of  the  note;  that  at  the  time 
said  note  was  transferred  to  the  plaintiff,  the  said  Milton  Spencer 
was  hopelessly  and  notoriously  insolvent,  as  the  plaintiff  well  knew, 
and  has  ever  since  so  continued  to  be. 

The  sixth  paragraph  asserted  that  the  note  herein  described  was 
given  by  Milton  Spencer,  the  maker,  in  consideration  of  a  loan  of 
$405;  that  at  the  time  of  the  execution  of  the  note,  he,  the  said 
Milton  Spencer,  placed  ih  the  hands  of  the  defendant  a  certain 
railroad  bond  of  the  value  of  $1,000  to  secure  the  payment  of  said 
note;  that  the  defendant  accepted  and  held  said  bond  as  such 
security  until  in  October,  1868,  when  he  transferred  said  bond  and 
note  to  the  plaintiff;  that  the  plaintiff  thereafter  sold  or  destroyed 
said  bond  without  making  any  effort  to  subject  the  same  to  the 
payment  of  said  note,  whereby  said  bond  as  a  security  for  such 
payment  has  become  lost;  that  the  said  Milton  Spencer  was  at  the 
time  of  such  transfer  wholly  insolvent  as  the  plaintiff  well  knew. 

The  seventh  paragraph  stated  that  the  plaintiff  is  a  brother  of 
the  said  Milton  Spencer,  the  maker  of  the  note  declared  on,  and 
that  to  secure  the  payment  of  the  said  note  he  delivered  to,  and 
placed  in  the  hands  of  the  defendant  a  certain  railroad  bond  of  the 
face  and  actual  value  of  $1,000;  that  afterward,  to  redeem  said 
bond,  the  plaintiff  paid  off  and  discharged  said  note;  that  there- 
upon the  defendant  surrendered  to  him  said  note  and  bond;  that 
after  the  note  and  bond  had  been  so  surrendered  to  him,  the  plain- 
tiff asked  the  defendant  to  put  his  name  on  the  back  of  the  note  to 
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show  that  it  had  heen  paid  by  him  and  not  Milton  Spencer^  and 
that  for  that  purpose,  and  for  no  other,  the  defendant  did  pat  his 
name  on  the  back  of  the  note;  that  conseqaently  the  defendant  did 
not  sell,  assign  or  transfer  the  note  to  the  plaintiff. 

The  plaintiff  replied  in  fiye  paragraphs,  bat  afterward  withdrew 
all  bat  the  fifth  paragraph.  This  latter  paragraph  was  addressed 
only  to  the  fifth  and  sixth  paragraphs  of  the  answer,  and  averred 
thi^  the  note  indorsed  by  the  defendant,  as  charged  in  the  com- 
piaint,  was  exeonted  as  evidence  of  a  prior  indebtedness  of  Milton 
Spenoer,  the  maker  of  sach  note  to  the  defendant,  and  payable  long 
before  the  time  of  the  execation  of  sach  note,  and  for  no  other  con- 
sideration whatever;  that  the  bond  referred  to  in  said  fifth  and  sixth 
paragraphs  of  the  answer  was  always  the  property  of  the  plaintiff, 
and  henoe  never  belonged  to,  the  said  Milton  Spencer,  either  in 
whole  or  in  part,  all  of  which  was  fully  known  to  the  defendant  at 
the  time  said  bond  came  into  his  possession  and  at  the  time  he 
assfgned  the  note  to  the  plaintiff;  that  the  loan  of  money  to  Milton 
8pencer  was  not  made,  nor  was  the  note  executed  on  the  faith  of 
such  bond;  that  such  bond  was  not  delivered  to  the  defendant 
until  long  after  the  execution  of  the  note,  and  then  only  as  collat- 
eral security  for  the  prior  existing  debt,  evidenced  by  the  note. 
>Vherefore  the  plaintiff  averred  that  there  was  no  consideration  to 
support  the  pledge  of  said  bond  to  the  defendant  as  collateral 
security  for  the  payment  of  said  note;  that  the  surrender  of  said 
bond  by  the  defendant  to  the  plaintiff  constituted  a  relinquishment 
of  all  the  former's  alleged  right  to  have  the  same  held  as  collateral 
security  for  the  indebtedness  represented  by  said  note. 

A  demurrer  was  sustained  at  special  term  to  this  paragraph  of 
reply,  and  the  plaintiff  declining  to  plead  further,  final  judgment 
was  rendered  against  him  for  want  of  a  reply,  and  that  judgment 
was  affirmed  at  General  Term. 

On  behalf  of  the  plaintiff  below,  it  is  claimed  that  the  indorse- 
ment of  a  promissory  note  constitutes  a  certain  and  well  defined 
contract,  with  as  much  force  and  meaning  as  if  all  the  conditions 
and  stipulations  had  been  written  out  at  full  length,  and  that  hence 
liarol  evidence  is  inadmissible  to  either  modify  or  contradict  such  a 
contract  of  indorsement,  and  the  case  of  8i<ick  v.  JBeach,  74  Ind. 
571;  8.  o.,  39  Am.  Bep.  113,  is  relied  upon  as  supporting  that  doc- 
trine. But  the  doctrine  as  thus  stated  was  in  that  case  only  made 
to  apply  to  indorsements  upon  a  note  or  bill,  which  regularly  follow 
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that  of  the  payee,  and  aa  to  that  class  of  indorsements  many  ezoep- 
tions  to  the  general  rule  annoanced  were  recognized.  So  far  as  we 
are  adyised,  so  strict  a  rule  has  never  been  applied  to  indorsements 
upon  a  note  or  bill  by  the  payee. 

It  is  true  that  where  the  law  attaches  a  definite  meaning  to  an 
indorsement  upon  a  note  or  bill,  parol  evidence  will  not  be  admitted 
to  qualify  or  contradict  the  contract  of  indorsement,  but  this  rule 
for  the  exclusion  of  parol  evidence  does  not  extend  to  evidence 
offered  to  attack  the  validity  of  the  contract  itself  for  want  of  con- 
sideration, or  on  account  of  fraud,  or  because  the  consideration  has 
failed;  so  the  fact  that  it  would  be  inequitable  or  fraudulent  to  en- 
force the  contract  of  indorsement,  as  that  the  indorser  was  an  agent, 
or  that  the  note  was  indoi*8ed  for  a  special  purpose,  such  as  the 
creation  of  a  trust,  or  for  collection,«or  for  the  accommodation  of 
the  indorsee,  may  be  proved  by  parol.  Edwards  Bills  and  Notes, 
§§  393,  399,  400,  442;  3  Kent  Com.  80. 

In  the  case  of  Smythe  v.  ScoU,  106  Ind.  245,  it  was  said  that 
**  Where  an  indorsement  is  made  by  the  payee  without  considera- 
tion, or  upon  some  trust  arising  out  of  an  antecedent  transaction,  or 
to  accomplish  some  special  purpose,  the  facts  which  go  to  show  the 
transaction  may  be  shown.  This,  for  the  purpose  of  showing  the 
equities  between  the  parties,  and  to  determine  the  consideration 
upon  which  the  indorsement  was  made.^ 

From  what  has  been  said,  the  inference  would  seem  to  be  plain 
that  the  defendant  was  entitled  to  show  that  when  he  put  his  name 
on  the  back  of  the  note,  it  had  already  been  paid,  and  that  his 
name  had  been  so  put  on  the  note  at  the  request  of  the  phuntiff 
as  evidence  of  such  payment.  It  follows  that  there  was  no  error  in 
overruling  the  demurrers  to  the  third  and  seventh  paragraphs  of 
the  answer.     Dan.  Neg.  Inst.,  §§  710,  711. 

In  support  of  the  sufficiency  of  the  fifth  paragraph  of  the  reply, 
it  is  further  claimed  that  the  pre-existing  debt  of  Milton  Spencer 
did  not  afford  a  sufficient  consideration  for  the  delivery  of  the  rail- 
road bond  to  the  defendant  as  collateral  security  for  payment  of 
the  note;  that  for  that  reason  the  defendant  had  no  lawful  right  to 
retain  the  bond,  and  therefore,  when  he  surrendered  it  to  the 
plaintiff,  it  was  simply  a  return  of  the  bond  to  its  lawful  owner 
without  any  incumbrance  upon  it 

Whether  a  previous  debt  is  sufficient  to  constitute  a  holding  for 
value  of  collateral  paper  is  a  question  upon  which  there  has  been  a 
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Teiy  sharp  conflict  of  authority  in  this  ooantry  eTer  since  the  case 
of  Bay  ▼.  Coddinghn,  6  Johns.  Gh.  54;  s.  a,  9  Am.  Dec.  268^  was 
decided  by  Chancellor  Kent.  That  case,  in  effect,  declared  that  a 
pieTioQsly  existing  debt  did  not  constitute  a  sufficient  considera- 
tion, for  soch  a  holding  of  collateral  paper,  and  the  doctrine  of  that 
€■86  has  obtained  full  recognition  in  a  large  number  of  the  States. 
Bat  the  Supreme  Oonrt  of  the  United  States  has  uniformly  held  a 
contrary  doctrine.  In  the  case  of  Swift  y,  Tyson,  16  Peters,  1, 
this  latter  court  declined  to  follow  the  case  of  Bay  y.  Coddington, 
supra,  and  has  eier  since  continued  to  dissent  from  the  rule  recog- 
ntied  in  that  case.  See  Jones  Pledges,  §  107  ei  seq.;  also  Bank  of 
ike  Msiropdlis  t.  New  England  Bank,  1  How.  234;  Goodman  t. 
Simonds,  20  How.  343;  McCarty  v.  Roots,  21  How.  432;  Oates 
T.  Nafl  Bank,  100  XJ.  8.  239;  Railroad  Co.  t.  Nafl  Bank,\02  XJ. 
S.  14. 

It  may  therefore  be  now  regarded  as  an  established  legal  propo- 
sition in  the  Supreme  Court  of  the  United  States,  that  an  existing 
debt  affords  a  sufficient  consideration  for  the  pledge  of  collaterals 
as  security  for  its  payment,  and  that  seems  to  be  in  accord  with  the 
English  decisions  on  the  same  subject  See  again  Jones  Pledges, 
§  111,  and  authorities  cited. 

This  court  in  the  case  of  Straughan  t.  Fairchild,  80  Ind.  598, 
accepted  the  rule  of  construction  thus  established  by  the  Supreme 
Ooort  of  the  United  States  as  the  correct  rule  under  the  laws  of  this 
State,  and  still  adhering  to  that  rule  as  being  more  in  the  interest  of 
commerce  and  of  fair  dealing  than  the  contrary  doctrine,  we  are 
brought  to  the  conclusion  that  the  court  below  at  Special  Term  did 
not  err  in  sustaining  a  demurrer  to  the  fifth  paragraph  of  the  reply. 

The  judgment  at  General  Term  is  affirmed,  with  costs. 

Judgment  affirmed. 
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(106  iDd.  80IL) 
P€UefU$ — 8kU6  regulation  of  Bale — notee, 

A  State  Btatate  requiring  the  vendor  of  a  patent  right  to  file  with  the  ooniitT' 
clerk  copies  of  the  letters* patent,  and  to  make  an  affidavit  that  the  letters 
are  genuine  and  unrevoked,  and  that  he  has  aathoritj  to  sell,  and  that  the 
words  "given  for  a  patent  right"  shall  be  inserted  in  anj  obligation  taken 
therefor,  is  valid  as  to  promissory  notes,  and  a  promissory  note  taken  by 
the  vendor  of  a  patent  right  who  has  not  complied  with  the  statute,  which 
does  not  contain  those  words,  is  inoperative  as  between  the  parties,  and  as  to 
a  purchaser  with  notice,  unless  he  shows  that  his  indorser  was  a  good  por- 
ehaser  in  good  faith. 

ACTION  on  a  promissory  note.     The  opinion  states  the  case. 
The  defendant  had  judgment  below. 

From  the  Hamilton  Oircnit  Ooort 

B.  F.  Davis,  J.  BrawnfieJd,  T.  /.  Kane  and  T.  P.  Davis,  for 

appellant 

R.  R.  Stephenson  and  W.  R.  Urtig,  for  appellee. 

Elliott^  0.  J.  The  complaint  of  the  appellant  is  based  on  » 
promissory  note  written  in  the  usual  form,  payable  in  a  bank  of 
this  State^  and  payable  to  bearer. 

The  answer  alleges  that  the  note  was  executed  in  consideration 
of  the  sale  and  transfer  to  the  appellee  of  the  right  to  use^  and  sell 
for  use,  in  a  designated  part  of  the  State,  an  agricultural  boiler  and 
steam  feeder,  for  which  Puntan,  to  whom  the  note  was  executed » 
had  obtained  letters-patent;  that  the  sale  and  transfer  of  the  pat- 
ent took  place  in  Hamilton  county  in  this  State,  on  the  10th  day 
of  June,  1884;  that  Puntan  had  not  then  filed  with  the  clerk  of 
the  court  of  that  county  a  copy  of  his  letters-patent,  nor  had  he 
filed  an  affidavit  that  the  letters  were  genuine  and  had  not  been  re* 
yoked,  and  that  he  had  authority  to  barter  or  sell  the  right  to  use 
the  patented  article;  nor  was  there  any  clause  in  the  note  stating 
that  it  was  "  given  for  a  patent  right."  It  is  also  averred  that  the 
appellant  knew  that  the  note  was  given  in  payment  for  a  patent 
right  before  she  purchased  it. 
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We  have  had  occasion  to  consider  the  validity  of  oar  statute  im- 
posing certain  daties  npon  the  vendors  of  patent  rights,  and  have 
expressly  decided  that  in  so  far  as  it  requires  an  aftidavit  from  the 
vendor  of  his  anthority  and  charges  him  with  the  duty  of  filing  a  cup} 
of  the  letters-patent,  it  is  not  in  conflict  with  the  Federal  Constitu- 
tion.    BreckbOl  v.  Randall,  102  Ind.  528;  8.  c,  52  Am.  Kcp.  695. 

The  reasoning  of  other  cases  decided  by  this  court  carries  the 
doctrine  somewhat  further,  and  they  lay  down  a  principle  that 
wonldy  if  carried  to  its  logical  conclusion,  sustain  the  entire  stat- 
ute Fry  y.  State,  63  Ind.  662;  Toledo  Agr^l  Works  v.  Work,  70 
Ind.  863;  Central  Union  TeL  Co.  t.  Bradbury,  106  Ind.  1;  Hock- 
ett  T.  State,  106  Ind.  250;  s.  c,  55  Am.  Bep.  201. 

We  accept  as  correct  the  conclusion  to  which  the  reasoning  of 
these  cases  leads,  and  affirm  that  our  entire  statute  is  valid,  and 
that  it  neither  usurps  any  powers  of  the  Federal  gOYemment  nor 
encroaches  upon  the  National  Oonstitution  nor  yiolates  any  law  of 
Congress.  This  conclusion  is  fully  supported  by  the  decision  of 
the  Supreme  Court  of  the  United  States  in  Pottereon  v.  Kentucky, 
97  (J.  8.  501,  and  by  other  decided  cases.  Tod  y.  Wick,  86  Ohio 
St  370;  Haskell  t.  Jones,  86  Penn.  St.  178. 

There  are,  as  we  know,  cases  which  assert  a  different  doctnne, 
but  they  are  all  based  on  the  decision  in  Sx  parte  Robinson,  2  Biss. 
309,  and  as  that  decision  has  been  overthrown,  the  cases  based  upon 
it  must  fall  Toledo  Agr^l  Works  y.  Work,  supra;  Fry  v.  ^ate, 
supra;  BrechbiU  v.  RandaU,  supra. 

In  imposing  upon  vendors  of  patent  rights  the  duty  of  filing  affi- 
davits and  copies  of  letters-patent,  no  powers  vested  in  the  Federal 
government  are  usurped,  nor  are  the  provisions  of  the  National 
Constitution  trenched  upon,  for  nothing  more  is  done  than  to  pre- 
scribe a  system  of  procedure  for  the  protection  of  our  citizens 
against  imposition  and  fraud.  No  more  is  done  by  that  part 
of  the  statute  which  requires  affidavits  and  copies  of  letters  patent 
to  be  filed,  than  to  establish  regulations  for  the  government  of  the 
sale  and  transfer  of  a  peculiar  species  of  intangible  property,  which 
in  its  very  nature  is  so  essentially  different  from  other  property 
that  it  must  necessarily  be  transferred  in  a  different  manner.  The 
r^ulations  established  by  our  legislature  are  in  the  nature  of  police 
regulations,  their  purpose  being  to  protect  our  people  from  being 
imposed  upon  by  men  who  have  either  no  authority  to  sell  patent 
rights  or  no  patent  rights  to  sell.  It  has  been  directly  decided  by 
Vol.  LVIII  —  G 
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the  Supreme  Court  of  the  United  States,  as  well  as  by  this  court, 
that  the  National  Congress  cannot  make  police  regulations  for  the 
protection  of  the  people  of  the  States.  United  states  v.  Dewili,  9 
Wall.  41;  United  States  t.  Jieese,  92  U.  S.  214;  West.  Un.  Tel.  Co. 
y.  Pendleton,  95  Ind«  12;  a  c,  48  Am.  Bep.  692;  BrechbUl  \. 
BandaU,  supra;  Hockett  v.  State,  supra. 

As  the  Federal  legislature  cannot  enact  police  regulations  which 
will  yield  the  citizen  of  the  State  just  protection,  it  must  be  that 
the  State  legislature  may  enact  such  regulations,  or  the  citizens  be 
left  without  protection.  We  are  unwilling  to  declare  that  Tendon 
of  patent  rights  cannot  be  restrained  by  reasonable  police  regula- 
tions, and  we  do  therefore  declare  that  the  prorisions  of  the  statute 
under  immediate  mention,  being  in  the  nature  of  police  regula- 
tions, are  constitutional  and  valid. 

The  proTision  requiring  the  insertion  of  the  clause,  ''given  for  a 
patent  right,"  in  promissory  notes,  we  think,  is  also  in  the  nature 
of  a  police  regulation;  but  independent  of  this  consideration,  we 
regard  that  provision  of  the  statute  as  valid,  because  it  simply  pre- 
scribes what  shall  be  written  in  a  promissory  note  given  for  a  par- 
ticular class  of  property.  For  more  than  half  a  century  we  have 
had  statutes  governing  promissory  notes,  and  making  peculiar 
regulations  concerning  them,  and  during  all  those  years  their 
validity  has  remained  unchallenged.  To  us  it  seems  quite  clear 
that  such  statutes  are  valid,  and  that  the  statute  under  discussion 
belongs  to  tbat  class.  This  view  of  the  subject  finds  strong  sup* 
port  in  the  well  reasoned  case  of  Tod  v.  Wick,  supra,  where  it  was 
said:  ''  The  right  to  regulate  the  form  and  prescribe  the  effect  of 
paper  taken  in  commercial  transactions  has  always  been  regarded 
as  belonging  to  the  States."  In  this  view  of  the  subject  we  concur, 
and  our  ultimate  conclusion  on  this  branch  of  the  case  is  that  the 
statute  is  valid  in  all  its  parts. 

Where  the  assumed  owner  of  personal  property  undertakes  to 
transfer  it  in  a  method  forbidden  by  statute,  he  can  take  no  benefit 
from  his  illegal  act.  A  patent  right  is  property,  and  the  States 
may  regulate  the  method  of  its  transfer,  as  they  may  any  other 
property  which  is  brought  within  its  jurisdiction,  provided,  of 
course,  no  essential  right  in  the  property  is  taken  away,  and  there 
is  no  encroachment  upon  the  powers  of  the  Federal  Oovernmeut. 
TMv.  Wick,  supra;  Ames  Iron  Works  y.  Warren,  76  Ind.  512; 
8.  a,-  40  Am.  Bep.  258. 
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It  IB  inconceivable  that  the  vendor  of  personal  property,  whether 
it  be  intangible  property  like  a  patent  right  or  not,  can  acquire  any 
rights  from  acts  performed  in  direct  violation  of  law,  since  enforce- 
able legal  rights  only  spring  from  transactions  which  violate  no 
principle  of  law  or  equity.  A  legal  right  cannot  arise  oat  of  a 
wrong,  so  as  to  benefit  the  wrong-doer. 

In  our  opinion  a  promissory  note,  executed  in  direct  violation  of 
a  mandatory  statute,  is  inoperative  as  between  the  parties  and  those 
who  buy  with  notice.  Where  a  statute,  in  imperative  terms,  for. 
bids  the  performance  of  an  act,  no  rights  can  be  acquired  by  per- 
sons who  violate  the  statute,  nor  by  those  who  know  that  the  act 
on  which  they  ground  their  claim  was  done  in  violation  of  law.  A 
promissory  note,  executed  in  a  transaction  forbidden  by  statute,  is 
at  least  ill^;al  as  between  the  parties  and  those  who  have  knowl- 
edge that  the  law  was  violated.  It  is  an  elementary  rule  that  what 
the  law  prohibits,  under  a  penalty,  is  illegal,  and  it  cannot,  there- 
fore, be  the  foundation  of  a  right  as  between  the  immediate  parties. 
WiUon  V.  Joseph,  107  Ind.  490;  Hedderich  v.  State,  101  Ind.  571; 
s.  c,  51  Am.  Bep.  768;  Case  v.  Johnson,  91  Ind.  477. 

This  rule  also  applies  to  those  who  assume  to  purchase  from  one 
of  the  parties  to  the  transaction,  but  purchase  with  full  knowledge 
that  the  law  has  been  transgressed. 

A  man  who  assumes  to  transfer  a  right  which  the  law  forbids 
him  from  transferring,  unless  he  does  certain  prescribed  acts,  can- 
not yield  a  valid  consideration  to  the  person  with  whom  he  deals. 
Where  one  assumes  to  transfer  what  the  law  prohibits  him  from 
transferring,  he  parts  with  no  rights  which,  as  to  him,  at  least,  will 
constitute  a  sufficient  consideration  for  another's  promise.  If  the 
<|ue8tion  were  between  the  immediate  parties,  we  should  have  no 
hesitation  in  declaring,  that  if  the  promissory  note  sued  on  was 
executed  for  a  patent  right,  transferred  in  violation  of  the  statute, 
there  could  be  no  recovery.  Nor  do  we  think  there  is  any  doubt 
that  the  rule  should  be  applied  where  the  holder  of  the  note  pur- 
chased with  full  knowledge  of  the  character  of  the  transaction. 

The  contention  of  the  appellant,  that  the  statute  applies  only  to 
the  sale  of  the  patent  right  itself,  and  not  to  the  sale  of  the  right 
to  use  and  to  manufacture  for  sale  and  use  the  patented  article,  can- 
not prevail.  It  is  a  sale  of  the  patented  right  to  sell  the  exclusive 
right  to  use  and  manufacture  for  sale  and  use  the  thing  patented, 
for  such  a  sale  carries  with  it  an  interest  in  the  patented  right  it- 


44  INDIANA, 


New  T.  Walker. 


self.  Where  the  yendor  sells  a  right  to  nse  and  to  manu&ctare 
for  sale  and  use  during  the  existence  of  the  patent,  he  parts  with 
all  substantial  rights  in  the  patent  in  the  territory  embraced  in  the 
assignment.    Ourtis  Patents,  §  181;  Walker  Patents,  §  296. 

Where  it  is  evident  that  the  intention  of  an  instrument  is  to  vest 
in  the  assignee  the  whole  and  exclusiTe  interest  in  a  patent  right 
for  a  designated  territory,  no  ingenuity  in  framing  the  instrument 
will  carry  the  transaction  beyond  the  reach  of  the  statute.  Schemes, 
however  cunningly  contrived,  or  subterfuges,  however  ingeniously 
devised,  will  not  enable  the  vendor  of  the  patent  right  to  evade  the 
statute.  Here,  as  elsewhere  in  jurisprudence,  the  inquiry  which 
rules  is,  what  was  the  substance  of  the  transaction?  and  as  that  ap* 
pears  so  will  be  the  judgment  of  the  court. 

In  the  case  before  us,  there  was  a  grant  of  all  the  beneficial  in- 
terest that  the  patentee  possessed,  and  the  case  is  therefore  within 
the  statute. ' 

The  answer  avers  that  the  appellant  had  knowledge  of  the 
consideration  for  which  the  note  was  executed,  and  we  think 
she  was  bound  to  know  that  the  note  was  inoperative  unless 
the  vendor  of  the  patent  right  had  obeyed  the  law.  She  knew, 
as  the  answer  avers,  that  the  note  was  given  for  a  patent 
right,  and  she  was  bound  to  know,  as  matter  of  law,  that  unlesa 
the  vendor  had  obeyed  the  law  he  could  not  yield  a  valid  consider* 
ation  to  the  maker  of  the  note.  On  the  face  of  the  note  it  appeared 
that  the  statute  had  not  been  complied  with,  and  this,  joined  to  her 
knowledge  of  the  consideration  yielded  for  the  note,  gave  her  such 
notice  as  at  least  put  her  on  inquiry.  1  Dan.  Neg.  Inst.,  § 
198.  It  became  her  duty,  with  the  knowledge  she  possessed,  to 
ascertain  whether  the  vendor  had  complied  with  the  statute,  for 
upon  his  compliance  with  the  statute  depended  the  validity  of  the 
note.  If  there  was  a  violation  of  the  law  there  could  not  be,  as  she 
must  have  known,  any  consideration  for  the  promise  of  the  pur* 
chaser  of  the  patent  right.  The  case  is  a  peculiar  one,  for  a  statute 
80  limits  the  powers  of  a  vendor  of  patent  rights  that  he  cannot 
yield  a  consideration  for  a  promise  to  pay  for  the  assignment  of  a 
patent  right,  unless  he  has  performed  the  duties  imposed  upon 
him.  His  right  to  secure  a  valid  promise  is  restricted  by  the  law, 
for  if  he  transgresses  the  law  by  making  a  transfer  which  it  for- 
bids, his  contract  is  illegal,  and  cannot  constitute  a  valid  consider- 
ation for  the  promise  of  the  person  with  whom  he  deals.    It  seems- 
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Teiy  clear  therefore  that  one  who  has  knowledge  of  the  considera- 
tion of  the  promise,  and  finds  the  note  not  such  as  the  statute  re- 
<)uire8y  should  ascertain  whether  the  acts  essential  to  give  the  vendor 
capacity  to  make  a  legal  contract  have  been  performed.  There  is 
a  well  defined  and  fully  recognized  distinction  between  promissory 
notes  made  illegal  by  statute,  and  those  made  inoperative  between 
the  immediate  parties,  because  the  consideration  is  one  that  the 
general  rules  of  law  condemn.  It  is  indeed  generally  held  that  a 
promissory  note  expressly  declared  by  statute  to  be  void  when  given 
for  a  vicious  consideration,  is  inefFective  even  in  the  hands  of  a 
bona  fide  holder.  1  Pars.  Notes  and  Bills,  276;  1  Dan.  Neg.  Inst, 
§  197.  We  do  not  hold,  or  mean  to  hold,  that  knowledge  of 
the  consideration  of  a  promissory  note  will  in  ordinary  cases  put  a 
purchaser  upon  inquiry;  on  the  contrary,  we  understand  the  law  to 
be  that  in  ordinary  cases  knowledge  of  the  consideration,  even  when 
imparted  by  the  note  itself,  will  not  prejudice  the  rights  of  a  good- 
faith  purchaser,  unless  the  consideration  is  such  as  invalidates  the 
note  or  is  legally  insufficient.  Hereth  v.  Merchants'  Nat'l  Bank, 
34  Ind.  380;  Doheriy  v.  Perry,  38  Ind.  15;  Bayik  of  Commerce  v. 
Barrett,  38  Qa.  126;  Heard  v.  Dubuque  Co.  Bank,  8  Neb.  10;  s.  c, 
30  Am.  Rep.  811;  Stevenson  v.  O'Neal,  71  111.  314.  Here  however 
the  purchaser  of  a  note  given  for  a  patent  right  is  chargeable 
with  knowledge  of  the  law  if  he  knows  the  consideration. for  which 
the  note  was  executed  to  be  a  patent  right,  for  the  statute,  in  ex- 
press terms,  prescribes  who  shall  have  authority  to  vend  such  rights, 
and  the  transfer  by  one  who  has  no  such  authority,  but  who  trans- 
gresses the  law  in  making  the  transfer,  is  not  a  valid  consideration 
for  the  promise  contained  in  the  note. 

Where  it  appears,  as  it  does  in  the  answer  before  us,  that  the  note 
was  given  for  a  patent jight,  that  this  fact  was  known  to  the  pur- 
chaser of  the  note  before  its  purchase,  and  that  the  clause  required 
by  the  statute  was  not  in  the  note,  the  burden  is  upon  the  holder 
of  the  note  to  show  that  his  indorser  took  the  note  without  notice 
as  to  the  nature  of  the  consideration.     1  Dan.  Neg.  Inst.,  §  198. 

The  transfer  of  a  patent  right  could  not,  as  we  have  said,  be  a 
valid  consideration  as  against  the  original  parties  or  those  who 
bought  with  notice  of  the  character  of  the  consideration,  and  ic  is 
therefore  incumbent  upon  one  who  buys  with  the  notice  to  show, 
either  compliance  with  the  law,  or  that  his  indorser  was,  in  all 
essential  particulars,  a  good-faith  purchaser  of  the  note.    We  do 
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not  impugn  the  general  doctrine  that  one  who  buys  from  a  good- 
faith  purchaser  will  gecnre  a  valid  right  although  he  may  himself 
have  notice  of  the  infirmity  in  the  consideration,  for  that  we  re- 
gard as  well  settled  law;  but  we  hold  that  where  the  person  who- 
buys  a  note  not  containing  the  words  required  by  statute,  and 
knows  that  it  was  executed  "for  a  patent  right,  must  at  least  affirm- 
atively show  that  his  indorser  was  a  purchaser  in  good  faith  in  all 
that  the  term  implies.  The  case  is  closely  analogous  to  those  which, 
hold  that  if  a  promissory  note  is  obtained  by  fraud,  it  devolves  upon 
the  holder  to  prove  that  he  was  a  purchaser  in  good  faiti).  Eich^ 
elbergery.  OldNafl  Bank,lOd  Ind.  401;  Mitchell y.  Tomlinsan,  91 
Ind.  167  ;  Baldwin  v.  Fagan,  83  Ind.  447;  HinkUy  v.  Fourth  JVafl 
Bank,  77  Ind.  475 ;  Zook  v.  Simonson,  72  Ind.  83 ;  Harbison  v. 
Sank,  etc.,  28  Ind.  133. 

The  logical  result  of  this  reasoning  is  that  the  appellee's  answer 
exhibits  a  complete  defense  to  the  appellant's  cause  of  action.  The 
reply  of  the  appellant  alleges,  in  substance,  that  the  note  was  pur- 
chased by  George  W.  New  before  maturity ;  that  he  paid  $400  for 
it ;  that  when  he  purchased  the  note  he  had  no  knowledge  that  it 
was  given  for  a  patent  right ;  that  at  the  time  the  appellant  pur* 
chased  the  note  from  George  W.  New,  she  had  no  knowledge  or  in- 
formation t:...at  it  was  executed  for  a  patent  right,  and  that  she 
purchased  t^ie  note  before  maturity  and  paid  full  value  for  it. 

A  material  question  involved  in  a  consideration  of  the  sufficiency 
of  this  reply  is  the  character  of  the  promissory  note  on  which  the 
complaint  is  based,  but  we  think  there  is  no  serious  difficulty  in 
solving  this  question,  material  as  it  is,  for  we  have  no  doubt  that 
it  is  a  commercial  note,  negotiable  by  the  law  merchant.  A  note 
payable  to  bearer  is  negotiable  as  commercial  paper,  if  as  does  this 
one,  it  possesses  the  other  essential  requisites  of  such  negotiable  in- 
struments. Melton  V.  Oihwn,  97  Ind.  158  ;  HaU  v.  AUen,  37  Ind» 
541 ;  RiUy  v.  Schawacker,  50  Ind.  592 ;  Dan.  Neg.  Inst.,  §  663. 

Havmg  determined  that  the  promissory  note  on  which  the  action 
is  founded  is  negotiable  as  commercial  paper,  the  next  question  is, 
what  are  the  rights  of  the  appellant  as  the  bona  fide  holder  of  the 
paper  ?  For  there  can  be  no  doubt  under  the  confessed  allegations 
of  the  reply  that  she  is  such  a  holder.  She  is  such  in  the  strongest 
light,  for  she  purchased  from  a  good-faith  owner,  and  is  herself  free 
from  fault  and  innocent  of  wrong,  ffereih  v.  Merchants  Nan 
Bankf  supra  ;  Neweame  v.  Dunham,  27  Ind.  286. 
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The  decirions  agree^  that  where  the  statute  in  direct  terms  de* 
elares  that  a  note  given  in  yiolation  of  its  provisions  shall  be  void^ 
it  is  so  no  matter  into  whose  hands  it  may  pass.  The  rule  is  thus 
stated  by  the  coort  in  ValUii  y.  Parker,  6  Wend.  515  :  **  Wherever 
the  statute  declares  notes  void,  they  are  and  must  be  so,  in  the 
hands  of  every  holder ;  but  where  they  are  ^judged  by  the  court 
to  be  so,  for  fiulure,  or  the  illegality  of  the  consideration,  they  are 
void  only  in  the  hands  of  the  original  parties,  or  those  who  are 
chargeable  with,  or  have  had  notice  of  the  consideration.'' 

It  is  said  by  a  late  writer  in  stating  the  same  general  rule,  that 
''when  a  statute,  expressly  or  by  necessary  implication,  declares 
the  instrument  absolutely  void,  it  gathers  no  vitality  by  its  circula- 
tion in  respect  to  the  parties  executing  it.''  1  Dan.  Neg.  Inst.,  § 
197.  We  regard  this  author's  statement  as  substantially  expressing 
the  general  rule ;  and  accepting  it  as  correct,  the  pivotal  question 
is  whether  our  statute  does  expressly,  or  by  necessary  implication, 
declare  that  notes  given  to  vendors  of  patent  rights  who  have  dis- 
obeyed the  law  shall  be  void  ?  There  is  certainly  no  express  decla- 
ration in  the  statute  that  such  notes  shall  be  void,  nor  do  we  think 
that  there  is  any  necessary  implication  that  they  shall  be  void.  A 
man  may  be  guilty  of  a  misdemeanor,  and  yet  notes  taken  by  him 
in  the  transaction  which  creates  his  guilt  may  not  be  void  in  the 
hands  of  an  innocent  holder.  A  familiar  illustration  of  this  prin- 
ciple is  afforded  by  those  cases  which  declare  that  a  note  given  in 
consideration  of  the  suppression  of  a  criminal  prosecution  is  inopera- 
tive as  between  the  immediate  parties,  but  valid  in  the  hands  of  a 
bona  Jide  purchaser.  This  is  the  settled  law,  although  the  com- 
pounding of  a  felony  is  made  a  crime  by  statute.  Our  opinion  \s, 
that  a  statute  making  it  a  crime  to  take  promissory  notes  in  a  pro- 
hibited transaction  does  not  make  the  notes  void  in  the  hands  of 
innocent  purchasers,  although  the  person  who  violates  the  statute 
oommita  a  crime.  This  conclusion  is  well  sustained  by  authority. 
Anderaon  v.  Etier,  102  Ind.  115 ;  VaUett  v.  Parker,  supra  ;  Taylor 
V.  Beck,  3  Band.  (Va.)  816 ;  Glenn  v.  Farmer^ e  Bank,  70  N.  C. 
191 ;  Smith  v.  (Mumlme  Xate  Bank,  9  Neb.  31 ;  HaekM  v.  Jones^ 
mpra  ;  Palmer  v.  Minor,  8  Hun,  342 ;  Oook  v.  Weirman,  51  Iowa, 
561. 

A  party  who  executes  a  promissory  note,  negotiable  as  commer- 
cial paper^  fair  on  its  face  and  complete  in  all  its  parts,  puts  in  cir- 
eolation  an  instrument  which  he  knows  is  the  subject  of  barter  and 
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sale  in  the  commercial  world,  and  it  is  his  own  fault  if  he  doee  not 
put  into  it  the  words  which  will  warn  others  not  to  bay  it  in  the 
belief  that  it  will  be  free  from  all  defenses.  The  experience  of  the 
business  world  has  shown  the  necessity  of  affixing  to  promissory 
notes  tlic  quality  of  negotiability,  and  commercial  transactions  would 
be  seriously  disturbed  if  notes,  fair  on  their  face  and  containing  the 
required  words  of  negotiability,  were  not  protected  in  the  hands  of 
innocent  purchasers.  It  is  therefore  not  the  policy  of  the  law  to 
multiply  exceptions  to  the  general  rules  governing  notes  negotiable 
by  the  law  merchant,  so  that  in  such  case  as  this  it  cannot,  without  an 
indefensible  departure  from  that  policy,  be  held  that  the  promissory 
note  is  not  protected  in  the  hands  of  a  good-faith  holder.  Nor  can 
such  a  step  be  taken  without  wandering  from  the  course  marked 
and  defined  by  the  long  established  principle,  that  where  one  of  two 
innocent  persons  must  suffer  from  the  act  of  a  third  person,  he  who 
puts  it  in  the  power  of  the  third  to  do  the  act  must  bear  the  loss. 
To  our  minds  it  seems  clear  that  this  principle  rules  here,  for  the 
man  who  executes  to  a  yendor  of  patent  rights  a  promissory  note, 
in  full  and  perfect  form,  puts  it  in  his  power  to  wrong  others  by 
selling  the  note  as  an  article  of  commerce. 

We  regard  the  reply  as  unquestionably  good,  and  adjudge  that 
the  trial  court  erred  in  sustaining  the  demurrer  to  it. 

It  is  contended  by  the  appellee's  counsel  that  as  there  is  a  special 
finding  showing  that  the  appellant  was  not  a  purchaser  in  good 
faith,  no  harm  was  done  her  in  sustaining  a  demurrer  to  the  reply. 
We  cannot  concur  in  this  view.  The  decision  in  Sohn  v.  Cambern, 
106  Ind.  302,  does  not  sustain  the  counsel's  position.  In  that  case 
there  was  no  demurrer,  but  the  attack  was  by  the  assignment  of 
errors,  and  besides,  all  that  was  said  in  that  case,  which  is  in  any 
degree  relevant  to  the  present  subject,  was  addressed  to  the  provi- 
sions of  section  345  of  the  code  respecting  the  overruling,  not  the  sus. 
taining,  of  demurrers.  It  cannot  be  legally  possible  that  if  a  party^s 
reply,  presenting  facts  which  completely  avoid  and  nullify  the 
answer  of  his  adversary,  is  held  to  be  insufficient,  the  special  find- 
ing can  cure  the  error.  If  his  pleading  is  overthrown,  he  is  not 
entitled  to  give  evidence  in  support  of  the  theory  which  it  asserts, 
and  he  is  therefore  necessarily  and  materially  injured  by  the  ruling 
striking  it  down.  Where  a  party  duly  excepts  to  a  ruling  on  de- 
murrer, which  overthrows  a  valid  pleading,  he  does  not  waive  any 
rights  by  suffering  the  case  to  proceed  to  trial,  nor  is  he  bound  to 


NOVEMBER  TERM,  1886.  49 

Qaick  T.  Bfimgan. 

offer  evidenoe  upon  the  subject  ooTered  by  his  pleadings  for  his  ex- 
ception to  the  mling  on  the  demurrer  effectually  asserts  and  pre- 

serres  his  rights. 

Ji^dgmmU  rw^rted. 


QUIOE  T.   MiLLIQAK. 
ClOBIiMl.419.) 

IMmI — M0r0i9—  MJ09ry  htfov  peffarmance  of  condition —  otioppd. 

Where  m  deed  is  pat  in  the  hands  of  a  third  person,  to  be  delivered  only  on 
payment  of  the  purchase-money,  the  grantee  being  already  in  possession  of 
the  land,  and  snbseqaently  obtaining  the  deed  withoat  payment,  by  fraudu- 
lent representations  to  the  custodian,  and  deeding  the  land  to  a  purchaser 
in  good  faith,  the  original  grantor  is  estopped  as  to  such  purchaser. 

rPHE  opinion  stiates  the  case. 

J,  McCahe  and  E.  F.  McOabe,  for  appellant. 
C.  V.  McAdams,  for  appellee. 

Elliott,  G.  J.    We  condense  from  the  special  finding  of  the 
trial  court  these  material  facts: 

In  October,  1884,  the  appellant,  her  sisters,  Catherine  Evans 
and  Sarah  Pugh,  and  their  nephew,  Samuel  Etchison,  were  the 
owners  in  fee  of  the  undivided  one-fifth  part  of  a  tract  of  land,  and 
Samuel  Etchison  was  the  occupant  of  the  land,  yielding  rent  to  his 
co-tenants.  In  the  month  named  Etchison  made  a  contract  with 
each  of  his  co-tenants  for  the  purchase  of  their  respective  interests 
in  the  land.  Pursuant  to  the  terms  of  the  contract  the  appellant, 
who  lived  in  Jasper  county,  in  conjunction  with  her  husband,  on 
the  27th  day  of  December,  1884,  signed  and  acknowledged  a  deed 
conveying  the  land  to  Etchison.  This  deed  she  sent  by  mail  to  her 
sister,  Catharine  Evans,  with  instructions  to  deliver  it  to  Etchi- 
son only  upon  the  condition  that  he  paid  the  amount  of  the  pur- 
chase-money of  the  land,  $317,  and  not  to  deliver  the  deed  until 
the  money  was  paid.  These  instructions  were  received  by  Catherine 
Evans  before  she  gave  the  deed  to  Etchison.  After  these  instruc- 
tions had  been  imparted  to  her,  Catherine  Evans  did,  in  violation 
of  those  instructions,  deliver  the  deed  to  the  grantee  named  in  it. 
Vol.  LVm  —  7 
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without  the  paymeDt  of  the  purchase-money,  delivering,  at  the 
same  time,  her  own  deed,  and  her  sister  Sarah  also  delivered  hers. 
The  deeds  were  all  delivered  on  the  false  and  fraudulent  represen- 
tation of  Etchison  that  he  would  immediat.ely  mortgage  the  land, 
thus  obtain  money,  and  pay  for  the  land.  The  delivery  of  the  deed 
to  Etchison  was  made  without  the  knowledge  or  consent  of  the 
appellant.  The  deeds  received  by  Etchison  were  placed  on  record 
on  the  5th  day  of  March,  1885.  After  the  deeds  were  recorded, 
and  while  Etchison  was  in  possession  of  the  land,  it  was  purchased 
of  him  in  good  faith,  without  notice  of  any  fraud,  for  a  fair  price 
fully  paid,  and  in  the  belief  that  the  deeds  were  valid,  and  with 
knowledge  of  Etchison's  iK)ssession,  by  the  appellee,  George  MiUi- 
gan, and  a  deed  was  executed  to  him  by  Etchison. 

It  is  the  contention  of  the  appellant  that  on  these  facts  the  law- 
should  have  been  declared  to  be  with  her.  This  contention  i» 
asserted  by  counsel  on  the  strength  of  the  cases  which  hold,  that 
where  a  deed  is  placed  in  the  hands  of  a  third  person  to  be  deliv- 
ered  to  the  grantee  upon  the  performance  of  a  certain  condition  by 
the  grantee,  a  delivery  in  violation  of  the  condition  will  not  make 
the  deed  effective.  In  support  of  this  position  counsel  cite  many 
cases,  among  them  Berry  v.  Anderson,  22  Ind.  36;  Bobbins  v. 
Magee,  76  Ind.  381;  Freeland  v.  Uluirnley,  80  Ind.  132;  Vaughan 
V.  Oodman,  94  Ind.  191;  Burkam  v.  Burk,  96  Ind.  270;  Stringer  v. 
Adatns,  98  Ind.  539;  Vaughan  v.  Oodman,  103  Ind.  499;  Harh- 
reader  v.  Clayton^  56  Miss.  383;  s.  c,  31  Am.  Bep.  369;  Chipman 
V.  Tucker,  38  Wis.  43;  s.  o.,  20  Am.  Bep.  1;  Stanley  v.  Valentine, 
79  III.  544;  Smith  v.  i^uth  Boyalton  Bank,  32  Vt.  341;  s.  c,  76 
Am.  Dec.  179;  People  v.  Bostwick,  32  N.  Y.  445;  Black  v.  Shreve, 
13  N.  J.  Eq.  455;  Dyson  v.  Bradshaw,  23  Gal.  528;  Ogden  v.  Og- 
den,  4  Ohio  St.  182;  White  v.  Core,  20  W.  Va.  272. 

We  have  not  the  slightest  doubt  that  the  abstract  proposition 
stated  by  counsel  is  correct,  for  we  understand  it  to  be  a  rudi- 
mentary rule  in  the  law  of  real  property,  that  a  deed  delivered  as 
an  escrow  is  not  effective  if  placed  in  the  hands  of  the  grantee  in 
violation  of  a  condition  upon  which  the  person  who  holds  as  an 
escrow  is  authorized  to  deliver  it.  If  this  proposition  is  broad 
enough  to  cover  the  case,  the  appeal  must  be  sustained;  but  we 
cannot  grant  this  essential  requisite,  for  there  remains  the  ques- 
tion of  estoppel.  It  might  be  conceded,  that  in  ordinary  cases, 
where  the  grantor  remains  in  possession,  the  delivery  of  a  deed,  by 
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one  wlio  reoeiyed  it  as  an  escrow^  in  violation  of  the  condition  upon 
vhich  he  was  anthorized  to  deliver  it,  would  not  make  the  deed 
effeotive  to  convey  title,  and  yet  there  might  be  circumstances 
which  would  estop  the  grantor  from  asserting  title  against  a  bona 
fofe  purchaser. 

Title  to  land  may  be  transferred  and  acquired  by  estoppel. 
Pitcher  V.  Dave,  99  Ind.  175,  and  cases  cited.  In  speaking  of  the 
application  of  the  doctrine  of  estoppel  to  land,  a  recent  writer  says: 
"  This  principle  applies  irrespective  of  the  nature  of  the  property 
sold,  and  the  estoppel  will  be  so  monlded  as  to  prevent  fraud  and 
injustice  in  whatever  form  it  may  present  itself.'^  Herman  Estop, 
and  Bes  Adj.,  §  931. 

The  Supreme  Court  of  the  United  States,  in  discussing  the 
general  subject,  said:  ''The  vital  principle  is  that  he  who  by  his 
language  or  conduct  leads  another  to  do  what  he  would  not  other- 
wise have  done,  shaU  not  subject  such  person  to  loss  or  injury  by 
disappointing  the  expectations  upon  which  he  acted.  Such  a 
change  of  position  is  sternly  forbidden.  It  involves  fraud  and 
falsehood,  and  the  law  abhors  both.  This  remedy  is  always  so 
applied  as  to  promote  the  ends  of  justice.^'  IHcherson  v.  Oolgrove, 
100  IT.  S.  578. 

In  our  own  court  it  has  been  said:  '*  It  is  not  necessary  in  order 
to  the  existence  of  an  equitable  estoppel  that  there  should  exist  a 
design  to  deceive'  or  defraud.  The  person  against  whom  the  estop- 
pel is  asserted  must,  by  his  silence  or  his  representations,  have 
created  a  belief  of  the  existence  of  a  state  of  facts  which  it  would 
be  unconscionable  to  deny;  but  it  is  not  essential  that  he  should 
have  been  guilty  of  positive  fraud  in  his  previous  conduct."  An- 
derson V.  Bubble,  93  Ind.  570;  s.  c,  47  Am.  Bep.  304. 

This  doctrine  has  been  asserted  by  this  court  in  other  cases,  and 
is  well  sustained  by  the  decisions  of  other  courts.  Pitcher  v.  Dove, 
supra;  Vilas  v.  Mason,  26  Wis.  310;  Foster  v.  Bettsworth,  37  Iowa, 
415;  Rudd  v.  MaUhews,  79  Ky.  479;  s.  c,  42  Am.  Bep.  231;  Racine 
Co.  Bank  v.  Lathrop,  12  Wis.  466;  Chynoweth  v.  Tenney,  10  Wis. 
397;  OoniinwUal  NaPl  Bank  v.  National  Bank,  50  N.  Y.  575; 
Blair  v.  WaU,  69  N.  Y.  113. 

The  wrong  constituting  the  legal  fraud  is  the  repudiation  of 
what  the  conduct  of  the  party  has  made  appear  true,  to  the  injury 
of  another,  who  in  good  faith  has  acted  upon  an  apparent  state  of 
facts  created  by  the  conduct  of  the  person  who  makes  the  denial  of 
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what  his  conduct  implies.  Negligence  may  sometimes  constitute 
legal  or  constructire  fraad,  as  is  well  illustrated  by  the  forcible 
opinion  in  Stevens  v.  Dennett^  51  N.  H.  324,  where  it  was  said  - 
''Thus,  negligence  becomes  constructive  fraud,  although  strictly 
speaking,  the  actual  intention  to  mislead  or  deceive  may  be  want- 
ing,  and  the  party  may  be  innocent,  if  innocence  and  gross  negli- 
gence may  be  deemed  compatible.'^ 

There  is  another  principle  applicable  here,  and  that  is  this: 
Where  one  of  two  innocent  persons  must  suffer,  he  must  be  the 
sufferer  who  put  it  in  the  power  of  the  wrong-doer  to  cause  the 
loss,  or  as  it  has  been  said:  ''  He  certainly  who  trusts  most  ought 
to  suffer  most.^  Where  one  of  two  innocent  parties  must  suffer,  he 
through  whose  agency  the  loss  occurred  must  sustain  it.  Le  Neve 
V.  Le  Neve,  3  Atk.  646;  New  v.  Walker,  108  Ind.  365;  Hunter  v^ 
PUzmaurice,  102  Ind.  449. 

It  is  also  a  familiar  principle  that  where  one  is  in  possession  of 
land  and  has  a  deed  of  record,  the  possession  will  be  referred  to  his 
deed,  unless  there  are  facts  known  to  one  who  is  about  to  acquire 
an  interest  in  the  land  indicating  a  different  possessory  right.  1 
Washburn  Real  Prop.,  *95.  Possession  is  often  presumptive 
evidence  of  title,  and  one  who  finds  on  record  a  deed  duly  exe- 
cuted and  recorded  may  surely  act  upon  the  presumption  that  as 
the  paper  title  and  the  possession  coincide,  the  possession  is  under 
the  deed.     1  Washburn  Real  Prop.,  *35. 

In  discussing  a  question  very  similar  to  the  one  before  us,  Mab- 
SHALL,  0.  J.,  said:  ''Titles  which  according  to  every  legal  test 
are  perfect  are  acquired  with  that  confidence  which  is  inspired  by 
the  opinion  that  the  purchaser  is  safe.  If  there  be  any  concealed 
defect  arising  from  the  conduct  of  those  who  had  held  the  prop- 
erty long  before  he  acquired  it,  of  which  he  had  no  notice,  that 
concealed  defect  cannot  be  set  up  against  him.  He  has  paid  his 
money  for  a  title  good  at  law,  he  is  innocent,  whatever  may  be  the 
guilt  of  others,  and  equity  will  not  subject  him  to  the  penalties 
attached  to  that  guilt.  All  titles  would  be  insecure,  and  inter- 
course between  man  and  man  would  be  very  seriously  obstructed, 
if  this  principle  were  overturned."  Fhtcher  v.  Peck,  6  Oranch,  87, 
133.  This  doctrine  was  unqualifiedly  approved  in  Somes  y.  Brewer, 
2  Pick.  184;  s.  c,  13  Am.  Dec.  406. 

It  is  clear  to  our  minds  that  these  principles  carry  the  case  for 
the  appellee,  for  it  was  the  appellant  who  put  it  in  the  power  of 
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the  WTODg-doer  to  do  the  act  complained  of.  She  it  was  who  saf- 
fered  him  to  remain  in  possession  of  land,  and  placed  in  another's 
hands  a  deed  which  gaye  to  that  possession  the  fullest  and  most 
complete  indicia  of  absolute  ownership.  The  purchaser  found  the 
Tender  equipped  with  the  most  potent  evidences  of  ownership^  for 
he  had  a  recorded  conyeyance,  and  he  had  possession.  There  was 
nothing  wanting  to  an  absolute  and  perfect  title  so  far  as  yisible 
and  ascertainable  facts  disclosed. 

Possession  by  the  grantee  named  in  the  deed  is  an  important  ele- 
ment in  the  case,  and  it  is  an  element  that  distinguishes  the  case 
from  those  cited  by  the  appellant.  Had  the  grantor  retained  pos- 
session,  those  cases  might  control,  but  here  it  was  the  grantee  who 
had  possession  of  the  land.  If  a  purchaser  is  not  safe  in  buying 
where  there  is  on  record  a  properly  framed  deed,  and  the  person 
named  in  the  deed  is  in  possession  of  the  land  conyeyed  by  the 
deed,  then  indeed  would  titles  be  insecure  and  the  purchase  of 
lands  hazardous.  We  haye  no  doubt  that  where  the  two  great  ele- 
ments of  ownership,  a  deed  and  possession,  are  united  in  one  per- 
son, a  bona  fide  purchaser  will  be  protected,  although  the  person 
to  whom  the  deed  was  intrusted  to  be  deliyered  on  the  perform-^ 
auce  of  a  condition,  may  haye  deliyered  the  deed  in  yiolation  of 
his  duty.  Judgment  affirmed* 
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Jkn  aotloik  for  deoeit  lies  againflt  an  infant  who  has  obtained  propertj  bj  th« 
fraudulent  lepresentation  tliat  be  was  of  age,  and  lefnaea  to  pay  for  it.* 

ACTION  for  deceit     The  opinion  states  the  case.    The  defend- 
ant had  judgment  below. 

F,  F,  Moore^  for  appellant. 

J.  V.  Kent  and  J.  W.  MerrUty  for  appellee. 

BujOTT,  C.  J.     It  is  alleged  in  the  complaint  of  the  appellant, 
that  the  appellee,  with  intent  to  defraud  the  appellant,  falsely  and 

*  See  note,  87  Am.  Bep.  418. 
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fraudaleDtlj  represented  that  he  was  twenty-one  years  of  ag^;  that 
relying  on  this  representation,  the  appellant  was  induced  to  sell 
and  deliver  to  the  appellee,  on  one  year's  credit,  a  buggy  and  a  set 
of  harness;  that  the  appellee,  in  payment  for  the  property,  deliy- 
ered  to  appellant  a  buggy,  and  executed  to  him  a  promissory  note, 
payable  one  year  after  date,  and  also  executed  a  chattel  mortgage 
to  secure  the  payment  of  the  note;  that  the  appellee's  representa- 
tion was  untrue;  that  he  liad  not  attained  the  age  of  twenty-one 
years;  that  on  account  of  appellee's  nonage  the  note  cannot  be 
enforced;  that  the  appellee  avoided  his  note  and  mortgage  by  a  sale 
of  the  mortgaged  property,  ''and  repudiates  nnd  refusies  to  be 
bound  by  his  contract  in  reference  thereto; "  that  the  appellant 
brings  into  court  the  note  and  mortgage  executed  to  him,  and  ten- 
ders them  to  the  appellee.  Prayer  for  judgment  for  the  value  of 
the  property  delivered  to  appellee. 

To  this  complaint  a  demurrer  was  sustained,  and  error  is  assigned 
on  that  ruling. 

The  appellee's  counsel  defend  the  ruling  principally  upon  the 
ground  that  the  action  was  prematurely  brought,  inasmuch  as  it 
cannot  be  .determined  that  any  injury  will  be  done  the  appellant 
until  the  expiration  of  the  year  fixed  for  the  payment  of  the  prop- 
erty purchased  of  the  appellant.  We  agree  with  counsel  that  the 
contract  is  voidable,  not  void,  and  that  the  appellee  might  have  per- 
formed it  notwithstanding  his  nonage  if  he  had  so  elected.  Price 
V.  Jennings,  62  Ind.  Ill;  Board,  etc,  y.  Anderson,  63  Ind.  367; 
Shroch  V.  Oowl,  83  Ind.  243. 

But  this  principle  is  not  broad  enough  to  meet  the  averment  of 
the  complaint,  that  the  appellee  has  repudiated  his  contract  and 
refuses  to  be  bound  by  it.  As  the  authorities  relied  on  by  counsel 
do  not  fuUy  cover  the  case,  further  investigation  is  necessary,  and 
the  first  step  in  this  investigation  is  to  ascertain  and  declare  the 
efFect  of  the  infant's  repudiation  of  his  contract.  . 

In  Shroch  v.  Crowly  sitpra,  the  holding  in  Mustard  v.  Wohlford, 
15  Gratt.  3-29;  8.  c,  7''»  Am.  Dec  209,  that  where  the  voidable  act 
of  an  infant  is  disaffirmed,  it  avoids  the  contract  ab  initio,  is  fully 
approved.  If  this  is  the  law,  then  when  the  appellee  repudiatevl 
his  contract,  he  destroyed  it  for  all  purposes.  It  no  longer  bound 
him,  nor  could  he  take  any  benefit  from  it.  If  the  contract  was 
destroyed  back  to  the  beginning,  it  ceased  to  be  operative  for  any- 
body's benefit.     We  think  the  principle  of  law  is  correctly  stated 
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in  the  cases  to  which  we  have  referred,  and  that  the  coDolusion  we 
ha?e  stated  is  the  logical,  and  indeed  ineyitable  sequence  of  that 
principle.     Tyler  Inf.  and  Coy.  78. 

An  infant  may  repudiate  a  contract  respecting  personal  property 
during  nonage.  Briggs  v.  McCabe,  27  Ind.  327;,  IfulianapoKs,  etc., 
<h.  T.  WOeox,  59  Ind.  429;  Clark  v.  Van  Court,  100  Ind.  118;  8. 
Cy  50  Am.  Rep.  774;  House  t.  Alexander y  105  Ind.  109;  s.  c,  55 
Am.  Rep.  189;  Hoyt  y.  Wilkhneony  57  Vt.  404;  Price  y.  Furman, 
27  Yt  268;  8.  0.,  65  Am.  Dec.  194;  Willis  y.  Twambly,  13  Mass. 
204;  Stafford  y.  Roof,  9  Cow,  626;  Bool  y.  Mix,  17  Wend.  119;  8. 
€.,  31  Am.  Dec.  285. 

The  repudiation  by  the  appellee  was  therefore  a  complete  ayoid- 
ance  of  the  contract,  effectually  putting  an  end  to  its  existence 
both  as  to  him  and  as  to  the  adult  with  whom  he  contracted. 

It  is  eyident  from  what  we  haye  said,  that  the  ground  taken  by 
the  appellant's  counsel  is  not  tenable,  for  when  their  client  repu- 
diated the  contract,  as  it  is  alleged  he  did,  it  ceased  to  be  eflectiye 
for  any  purpose. 

It  is  contended  by  appellee's  counsel  that  the  appellant  cannot 
reooyer  the  yalue  fixed  on  the  property  by  the  contract,  and  that 
the  oomplaint  is  therefore  insufficient.  There  is  a  plain  fallacy  in 
this  argument.  If  a  complaint  states  facts  entitling  the  plaintiff 
to  relief  it  will  repel  a  demurer,  although  it  may  not  entitle  him  to 
all  the  relief  prayed.  Bayless  y.  Olenn,  72  Ind.  5,  and  cases  cited. 
The  question  as  to  the  measure  of  damages  is  not  presented  by  a 
demurrer  to  a  complaint  where  a  cause  of  action  is  presented  enti- 
tling the  plaintiff  to  some  damages,  for  the  question  which  the 
demurrer  presents  is,  whether  the  facts  are  sufficient  to  constitute 
a  cause  of  action. 

The  material  and  controlling  question  in  the  case  is  this:  Will 
an  action  to  recoyer  the  actual  loss  sustained  by  a  plaintiff  lie  against 
an  infant  who  has  obtained  property  on  the  faith  of  a  false  and 
fraudulent  representation  that  he  is  of  full  age? 

Infants  are  in  many  cases  liable  for  torts  committed  by  them, 
but  they  are  not  liable  where  the  wrong  is  connected  with  a  con- 
tract, and  the  result  of  the  judgment  is  to  indirectly  enforce  the 
contract.  Judge  Coolby  says:  "If  the  wrong  grows  out  of  con- 
tract relations,  and  the  real  injury  consists  in  the  non-performance 
of  the  contract  into  which  the  party  wronged  has  entered  with  an 
mfant,  the  law  will  not  permit  the  former  to  enfonte  the  contract 
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indirectly  by  coantiog  on  the  infant's  neglect  to  perform  it,  or 
omission  of  dnty  under  it  as  a  tort."  Gooley  Torts,  106.  In  an- 
other place  the  same  author  says:  **  So  if  an  infant  efFects  a  sale 
by  means  of  deception  and  fraud,  his  infancy  protects  him.''  Gooley 
Torts,  10?.  Addison,  following  the  English  cases,  says:  An  infant 
is  not  liable  "  if  the  cause  of  action  is  grounded  on  matter  of  con- 
tract with  the  infant,  and  constitutes  a  breach  of  contract  as  well 
as  a  tort."    Add.  Torts,  §  1314. 

Upon  this  principle  it  has  been  held  in  some  of  the  cases  that  an 
infant  is  not  liable  for  the  value  of  property  obtained  by  means  of 
false  representations.  Howlett  v.  Haswetty  4  Gamp.  118;  Oreen  t. 
Oreenbanh^  2  Marsh.  485;  Vasse  v.  Smith,  6  Granch,  226  (1  Anoi. 
Lead.  Gas.  237);  StudweU  v.  Shapter,  54  N.  Y.  249. 

It  is  also  generally  held  that  an  infant  is  not  estopped  by  a  false 
representation  as  to  his  age,  but  this  doctrine  rests  upon  the  prin- 
ciple that  one  under  the  disability  of  coyerture  or  infancy  has  ho 
power  to  remove  the  disability  by  a  representation.  Carpenter  v. 
Carpenter^  45  Ind.  142;  Sims  v.  Everhardt,  102  U.  S.  300;  Whtt- 
comb  y.  Joslyriy  51  Yt.  79;  a.  c,  31  Am.  Bep.  678;  Conrad  y.  Lane^ 
26  Minn.  389;  8.  c,  37  Am.  Bep.  412;  Wielandy.  ITobick,  110  111. 
16;  8.  c,  51  Am.  Rep.  676;  Ward  y.  Berkshire  Life  Ins.  Co.,  IDS 
Ind.  301. 

It  is  evident  from  this  brief  reference  to  the  authorities,  that  it 
is  not  easy  to  extract  a  principle  that  will  supply  satisfactory 
reasons  for  the  solution  of  the  difSculty  here  presented.  It  is  to 
be  expected  that  we  should  find,  as  we  do,  stubborn  conflict  in  the 
authorities  as  to  the  question  here  directly  presented,  namely, 
whether  an  action  will  lie  against  an  infant  for  falsely  representing^ 
himself  to  be  of  full  age.  Johnson  v.  Pie,  1  Lev.  169;  Price  v. 
Hewett,  8  Exch.  146;  Liverpool,  etc,  Ass'n  v.  Fairhurst,  9  Exch. 
422;  Brown  v.  Dunham,  1  Root,  272;  Cur  tin  v.  Potion,  11  Serg. 
&  R.  305;  Hcnner  v.  Thwing,  3  Pick.  492;  Word  v.  Vance,  1  N.  & 
McG.  197;  s.  c,  9  Am.  Dec.  683;  Pitts  v.  Hall,  9  N.  H.  441;  N or- 
ris v.  Vance,  3  Rich.  164;  Gibson  v.  Spear,  38  Vt.  311. 

Our  judgment  however  is  that  where  the  infant  does  fraudulently 
and  falsely  represent  that  he  is  of  full  age,  he  is  liable  in  an  action 
ex  delicto  for  the  injury  resulting  from  his  tort.  This  result  does 
not  involve  a  violation  of  the  principle  that  an  infant  is  not  liable 
where  the  consequence  would  be  an  indirect  enforcement  of  his 
contract,  for  the  recovery  is  not  upon  the  contract,  as  that  is 
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treated  as  of  no  effect;  nor  is  lie  made  to  pay  the  contract  price  of 
the  article  purchased  by  liim,  as  he  is  only  held  to  answer  fur  the 
actual  loss  caused  by  his  fraud.  In  holding  him  responsible  for 
the  consequences  of  his  wrong,  an  equitable  conclusion  is  reached 
and  one  which  strictly  harmonizes  with  the  general  doctrine  that 
an  infant  is  liable  for  his  torts.  Nor  does  our  conclusion  invalidate 
the  doctrine  that  an  infant  has  no  power  to  deny  his  disability,  for  it 
coQcedes  this,  but  affirms  that  he  must  answer  for  his  positive  fraud. 

Our  conclusion  that  an  infant  is  liable  in  tort  for  the  actual  loss 
resulting  from  a  false  and  fraudulent  representation  of  his  age,  is 
well  sustained  by  authority,  and  it  is  strongly  intrenched  in  prin- 
ciple, although  as  we  have  said,  there  is  a  fierce  conflict.  It  has 
been  sanctioned  by  this  court,  although  perhaps  not  in  a  strictly 
authoritative  way,  for  it  was  said  by  Wobdbk,  J.,  speaking  for  the 
court,  in  Carpenter  v.  Carpenter,  supra,  that  '^  the  false  represen- 
tatioD  by  the  plaintiff,  as  alleged,  that  he  was  of  full  age,  does  not 
make  the  contract  valid,  nor  does  it  estop  the  plaintiff  to  set  up 
his  infancy  in  avoidance  of  the  contract;  although  it  may  furnish 
ground  of  an  action  against  him  for  the  tort.  See  1  Pars.  Gont 
317;  2  Kent  Com.  (12th  ed.)  241." 

The  reasoning  of  the  court  in  the  case  of  Pittsburgh,  etc.,  Ry^ 
Co,  V.  Adams,  105  Ind.  151,  tends  strongly  in  the  same  direction. 

In  Neff  y.  Landis,  1  Atlantic  R.  177,  it  was  said:  ''It  cannot 
be  donbted  that  a  minor,  who  under  such  oiroumstances  obtains 
the  property  of  another  by  pretending  to  be  of  full  age  and  legally 
responsible,  when  in  fact  he  is  not,  is  guilty  of  a  fraud  by  false 
pretense,  for  which  he  is  answerable  under  the  criminal  law.  3 
Whart  Grim.  Law,  2099.'' 

If  it  be  true,  as  asserted  in  the  case  from  which  we  have  quoted, 
that  an  infant  who  falsely  and  fraudulently  represents  himself  to 
be  of  full  age  is  amenable  to  the  criminal  law,  it  must  be  true,  that 
he  is  responsible  in  an  action  of  tort  to  the  person  whom  he  has 
wronged.  The  earlier  English  cases  were  undoubtedly  against  our 
conclusion,  but  the  later  cases  seem  to  take  a  different  view  of  the 
question;  thus,  in  Ex  parte  Unity,  etc^  Banking  Ass^n,  3  DeO.  & 
J.  63,  it  was  held  that  in  equity  an  infant,  who  falsely  and  fraudu* 
lently  represented  himself  to  be  of  full  age,  was  bound  to  pay  the 
obligation  entered  into  on  the  faith  of  his  representation. 

In  the  note  to  the  case  of  Humphrey  v.  Douglass,  33  Am.  Doc. 
177,  Mr  Freeman  says,  in  speaking  of  the  decision  in  K^Jgore  v, 
Vol.  LVm  — 8 
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Jordan^  17  Tex.  341,  that  ''aside  from  any  question  of  aathority, 
the  rale  given,  in  the  case  last  cited,  by  Hemphill,  G.  J.,  as  the 
rule  of  the  Spanish,  deriyed  from  the  ciyil  law,  that  if  a  minor 
represents  himself  to  be  of  age,  and  from  his  person  he  appears  to 
be  so,  he  will  be  bound  by  any  contract  mada  with  him,  seems  to 
be  most  consonant  with  reason  and  justice/' 

Mr.  Pomeroy  pushes  the  doctrine  much  farther  than  we  are 
required  to  do  here,  for  he  says:  ''  If  an  infant  procures  an  agree- 
ment to  be  made  through  false  and  fraudulent  representations  that 
he  is  of  age,  a  court  of  equity  will  inforce  his  liability  as  though  he 
were  adult,  and  may  cancel  a  conveyance  or  executed  contract 
obtained  by  fraud.''    2  Pom.  Eq.  Jur.,  §  945. 

In  addition  to  cases  cited  which  sustain  our  view  may  be  cited 
the  following  authorities:  Pitts  v.  Hall,  9  N.  H.  441;  Eckstein  v. 
Prank,  1  Daly,  334;  Schuneman  v.  Paradise,  46  How.  Pr.  426; 
Tyler  Inf.  182;  1  Pars.  Cont.  317,  note;  1  Story  Bq.  Jur.  386. 

The  English  cases  recognize  a  distinction  between  suits  of  equi- 
table cognizance  and  actions  at  law,  and  declare  that  a  representa- 
tion as  to  age,  when  falsely  and  fraudulently  made,  will  bind  an 
infant  in  equity.  Ex  parte  Unity,  etc,  Asffn,  supra,  and  authori- 
ties cited.  Under  our  system  we  can  recognize  no  such  distinction, 
a  distinction  which  is,  as  we  think,  a  shadowy  one  under  any  sys- 
tem, for  in  our  system  the  rules  of  law  and  equity  are  merged  and 
mingled.  Under  such  a  system  as  ours  courts  should  pursue  such 
a  course  as  will  render  justice  to  suitors  under  the  rules  of  equity, 
which  after  all  are  but  the  embodiment  of  the  principles  of  natural 
justice.  It  cannot  be  the  duty  of  any  court  of  Indiana  to  deny 
substantial  justice  because  the  complaint  states  a  cause  of  action  in 
a  peculiar  form,  for  under  our  system  courts  must  render  such 
judgments  as  yield  justice  to  those  who  invoke  their  aid,  irrespect- 
ive of  mere  forms,  in  all  cases  where  the  substantial  facts  are 
stated,  and  are  such  as  entitle  the  party  to  the  general  relief 
sought.  They  will  not  inquire  whether  the  proceeding  which  asks 
their  aid  is  at  law  or  in  equity,  but  they  will  render  justice  to  those 
who  ask  it  in  the  method  prescribed  by  our  Oode  of  Civil  Procedure. 

It  is  laid  down  as  a  general  rule  by  all  the  text- writers,  that 
infants  are  liable  for  their  torts,  but  many  of  these  writers,  when 
they  consider  such  a  question  as  we  have  here,  are  sorely  perplexed 
by  the  earlv  English  decisions,  and  by  subtle  refinement  attempt 
to  discriminate  between  pure  torts  and  torts  connected  with  con- 
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tracts,  and  to  create  an  artificial  class  of  actions.  Their  reasoning 
is  not  satisfactory.  Aside  from  mere  personal  torts,  it  is  scarcely 
possible  to  conceive  a  tort  not  in  some  way  connected  with  a 
contract,  and  yet  all  the  authorities  agree  that  the  liability 
of  infants  is  not  confined  to  (mere  personal  torts.  There  is  a 
oonnection  between  a  contract  and  a  tort  in  every  case  of  bailment 
of  the  bargain  and  sale  of  personal  property,  and  of  the  purchase 
and  sale  of  real  estate,  and  if  an  infant  is  not  responsible  for  his 
frandnlent  representation  of  his  age,  in  connection  with  such  trans- 
actions, there  is  not  within  the  whole  range  of  business  transactions 
Maj  case  in  which  he  could  be  made  liable  for  his  fraud.  There  are 
many  cases,  far  too  numerous  for  citation,  where  there  is  some 
connection  between  the  contract  and  the  tort,  and  yet  it  is  unhesi- 
tatingly held  that  the  infant  is  liable  for  his  tort.  Gooley  Torts, 
112,  authorities  dted  in  notes.  The  cases  certainly  do  agree;  it  is 
indeed  difficult,  if  not  impossible,  to  perceive  how  it  could  be  other- 
wise, that  although  there  may  be  some  connection  between  the 
contract  and  the  wrong,  the  infant  may  be  liable  for  his  tort.  It 
seems  to  us  that  the  only  logical  and  defensible  conclusion  is,  that 
he  is  liable,  to  the  extent  of  the  loss  actually  sustained,  for  his  tort 
where  a  recovery  can  be  had  without  giving  efFect  to  his  contract. 
The  test,  and  the  only  satisfactory  test,  is  supplied  by  the  answer 
to  the  question;  can  the  infant  be  held  liable  without  directly  or 
indirectly  enforcing  his  promise?  There  is  no  enforcement  of  a 
promise  where  an  infant  who  has  been  guilty  of  a  positive  fraud  is 
made  to  answer  for  the  actual  loss  his  wrong  has  caused  to  one  who 
has  dealt  with  him  in  good  faith  and  has  exercised  due  diligence. 
Nor  does  such  a  rule  open  the  way  for  a  designing  man  to  take  ad- 
vantage of  an  infant,  for  it  holds  him  to  the  exercise  of  good  faith 
and  reasonable  diligence,  and  does  not  enable  him  to  make  any 
profit  out  of  the  transaction  with  the  infant,  because  it  allows  him 
oompensation  only  for  the  actual  loss  sustained.  It  does  not  per- 
mit him  to  make  any  profit  out  of  an  executory  contract,  but  it 
dimply  makes  good  his  actual  loss. 

It  is  worthy  of  observation  that  in  the  cases  which  hold  that  an 
infant's  representation  will  not  estop  him  to  deny  his  disabUity,  it 
is  generally  declared  that  he  may  nevertheless  be  held  liable  foj 
his  tort. 

It  may  often  happen  that  the  age  and  appearance  of  the  infant 
will  be  such  as  to  preclude  a  recovery  for  a  fraud,  because  retisona- 


60  INDIANA, 


Rice  ▼.  Bofer. 


ble  diligence,  which  is  eicacted  in  all  cases,  would  warn  the  plain- 
tiff of  the  nonage  of  the  defendant.  On  the  other  hand,  the  in^ 
fant  may  be  in  years,  almost  of  fall  age,  and  in  appearance  entirely 
so,  and  thus  deceive  the  most  diligent  by  his  representations.  Sup- 
pose a  minor,  who  is  really  twenty  years  and  ten  months  old,  but 
in  appearance  a  man  of  full  age,  should  obtain  goods  by  falsely  and 
fraudulently  representing  that  he  is  twenty-one  years  of  age,  ought 
he  not,  on  the  plainest  principles  of  natural  justice,  to  be  held  lia- 
ble, not  on  his  contract,  but  for  the  loss  occasioned  by  his  fraud  ? 

The  rule  which  we  adopt  will  enable  courts  to  protect,  in  some 
measure,  the  honest  and  diligent,  but  none  other,  who  are  misled 
by  a  false  and  fraudulent  representation,  and  it  will  not  open  the 
way  to  imposition  upon  infants,  for  in  no  event  can  any  thing  more 
than  the  actual  loss  sustained  be  recovered,  and  no  person  who 
trusts,  where  fair  dealing  and  due  diligence  require  him  not  to  trust 
can  reap  any  benefit.  It  will  not  apply  to  an  executory  contract 
which  an  infant  refuses  to  perform,  for  in  such  a  case,  the  actiou 
would  be  for  the  breach  of  contract,  and  the  terms  of  our  rule  for- 
bid such  a  result,  but  it  will  apply  where  an  infant,  on  the  faith  of 
his  false  and  fraudulent  representation,  obtains  property  from 
another  and  then  repudiates  his  contract.  Any  other  rule  would 
in  many  cases  suffer  a  person  guilty  of  positive  fraud  to  escape  loss, 
althou^  his  fraud  had  enabled  him  to  secure  and  make  way  with 
the  property  of  one  who  had  trusted  in  good  faith  to  his  represen- 
tation, and  had  exercised  due  care  and  diligence.  We  are  unwill- 
ing to  sanction  any  rule  which  will  enable  an  infant  who  has  ob- 
tained the  property  of  another,  by  falsely  and  fraudulently  repre- 
senting himself  to  be  of  full  age,  to  enjoy  the  fruits  of  his  fraud, 
either  by  keeping  the  property  himself  or  selling  it  to  another,  and 
when  adced  to  pay  its  just  and  reasonable  value  successfully  plead 
his  infancy.  Such  a  rule  would  make  the  defense  of  infancy  both  a 
shield  and  a  sword,  and  this  is  a  result  which  the  principles  of  justice 
forbid,  for  they  require  that  it  should  be  merely  a  shield  of 
'lofense. 

Judgment  reversed  with  instructions  to  overrule  the  demurred 
10  the  oomplaint* 

JudgmetU  rwerdBd. 
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Attorn^  and  eUent^^depotU  of  cUenfs  man&y  in  aUomti}f%  naim^^^WAmUy 

for  loss. 

Whieie  An  attorney  deposits  bis  client's  monejs  in  a  solvent  bank,  in  bis  own 
name  in  a  separate  aoooont,  but  wiib  no  indication  of  tbe  trust,  be  is  liable 
ior  loss  hy  tbe  sabsequent  insolyency  of  tbe  bank,  notwitbstanding  be  was 
prevented  from  transmitting  tbe  moneys  by  gamisbment  proceedings  against 
bim. 

4  CTION  stated  in  the  complaint. 

&  Claypool  and  FT.  A.  Kiicham,  for  appellant. 

J.  B.  Courtney,  for  appellee. 

Mitchell,  J.  Naltner,  on  tbe  24th  day  of  Febmary,  1883,  com- 
menced proceedings  in  attachment  against  Dolan,  and  on  the  same 
day  cansed  a  snmmons  in  garnishment  to  be  served  on  the  appel- 
lants herein.  On  the  7th  day  of  March  following,  upon  his  inter- 
vening petition,  Montague  was  admitted  as  a  party  to  the  proceed- 
ing. He  filed  a  cross  complaint,  in  which  he  alleged,  in  substance, 
that  the  fund  in  the  hands  of  the  appellants,  being  the  subject 
of  the  attachment  and  garnishee  proceeding,  had  been  assigned 
to  him  by  Dolan,  for  a  valuable  consideration,  before  the  proceed- 
ings were  commenced.  He  prayed  judgment  for  the  recovery  of 
the  money. 

The  appellants,  with  the  general  denial,  answered  specially, 
admitting  the  possession  of  a  fund  which  they  averred  had  come  to 
their  hands  as  the  attorneys  of  Dolan.  They  alleged  that  they  had 
been  notified  by  llfontague  of  his  claim  after  the  proceedings  in 
garnishment  had  been  commenced,  and  averred  their  readiness  to 
pay  the  money  to  whomsoever  the  court  should  adjudge  entitled 
thereto.  Other  answers  were  filed,  to  which  demurrers  were  sus- 
tained. 

The  facts  were  found  specially  by  the  court,  and  are  presented 
in  the  following  summary:  Dolan,  who  at  the  time  the  suit 
was  commenced  lived  in  Illinois,   owed  Nalter  $600,  then  due. 
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The  appellants,  as  attorneys,  had  in  their  hands  for  collection  a 
claim  in  faror  of  Dolan,  against  the  Indiana,  Bloomington  and 
Western  Railway  Company,  which  Dolan,  on  the  13th  day  of  Sep* 
tember,  1882,  transferred  for  value  to  Montague.  On  February 
24,  1883,  the  day  on  which  the  attachment  suit  was  commenced, 
appellants  received  from  the  clerk  of  the  United  States  District 
Court,  for  the  district  of  Indiana,  checks  for  something  oyer 
$80,000  which  was  in  payment  of  claims  against  the  Indiana, 
Bloomington  and  Western  Railway  Company,  which  payment  was 
made  to  them  in  behalf  of  Dolan  and  many  others  of  their  clients. 
Dolan's  claim  against  the  railway  company  was  $600.  Upon  receiving 
the  check  they  deposited  it  with  the  Indiana  Banking  Company, 
which  was  then  in  good  standing,  the  deposit  being  to  the  credit  of 
themselves  in  their  firm  name.  The  money  thus  received  belonged 
to  some  hundreds  of  their  clients,  and  the  computation  of  interest, 
and  the  division  to  each  of  his  share  required  several  days'  continu* 
ous  work  before  distribution  could  be  made. 

The  appellants  were  lawyers,  partners,  actively  engaged  in  prac- 
tice. They  had  an  account  at  the  bank  in  question  in  which  all 
money  collected  for,  and  belonging  to  their  various  clients  waa 
deposited  and  checked  out  in  the  firm  name,  but  such  moneys 
were  not  mingled  with  their  own. 

Before  they  had  time  or  opportunity  to  pay  out  the  money  in 
controversy,  the  appellants  were  garnished  at  the  suit  of  Nalhier. 
They  received  notice  of  the  assignment  to  Montague,  February  28, 
1883,  four  days  after  the  suit  was  commenced.  Montague,  within 
a  few  months  after  giving  notice  of  his  claim,  and  while  the  pro* 
ceedings  in  garnishment  were  pending,  made  demand  on  the  gar- 
nishee defendants  for  the  money  remaining  in  their  hands,  which 
was  derived  from  the  Dolan  claim. 

On  the  9th  day  of  August,  1883,  the  Indiana  Banking  Company, 
having  until  that  time  continued  in  good  standing  and  credit,  &uled» 
A  receiver  was  appointed  for  the  bank  August  13,  1883.  The  ap- 
pellants brought  the  certificate  of  the  receiver  of  the  bank  for  the 
money  in  dispute  into  court,  and  offered  to  surrender  it  to  the  per- 
son entitled  as  the  court  should  direct.  The  amount  remaining  ia 
their  hands  in  the  manner  above  stated,  was  $445.69. 

Conclusions  of  law  were  stated  favorable  to  a  recovery  by  Men* 
tague  against  the  appellants  of  the  amount  thus  remaining  in  thdr 
hands. 
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Do  the  facts  found  warrant  the  conclosion  of  law  stated? 

Money  belonging  to  a  client  having  been  received  by  the  attor- 
neys, in  payment  of  a  Qlaim  left  with  them  for  collection,  the  trans- 
mission of  such  money  having  been  arrested  by  garnishee  procesa 
before  an  opportunity  for  transmitting  it  occurred,  the  question  is^ 
having  acted  in  the  utmost  good  faith,  and  without  any  suggestion 
of  taxdt  or  neglect,  are  the  attorneys  responsible  for  the  continued 
solvency  of  the  bank  in  which  such  funds  were  deposited  in  their 
own  name,  but  not  with  their  own  funds,  notwithstanding  the  bank 
was  in  good  credit  when  the  deposit  was  made? 

The  receipt  of  money  by  an  attorney,  under  the  circumstancea 
diaoloaed  in  this  case,  does  not  ipso  facto  create  the  technical  rela- 
tion of  debtor  and  creditor  between  the  attorney  and  client.  It  is 
because  it  does  not  that  a  suit  cannot  be  maintained  by  the  latter 
against  the  former  without  first  making  a  demand.  Money  so  col- 
lected belongs  to  the  client.  The  attorney  occupies  toward  it  the 
relation  of  a  trustee,  so  long  as  he  chooses  to  treat  and  preserve 
the  fund  as  a  trust  fund.  The  circumstances  under  which  he  will 
be  liable  for  its  loss  are  precisely  those  which  govern  in  the  case  of 
any  other  trustee.  While  it  is  preserved  in  its  trust  character,  if 
he  exercises  the  same  caution  in  respect  to  depositing  it,  if  a 
deposit  becomes  necessary  or  proper,  as  a  prudent  man  would  in 
regard  to  his  own  money,  and  a  loss  happens,  he  will  be  excused. 
yartaood  v.  Harness,  98  Ind.  134;  s.  c,  49  Am.  Rep.  739;  State,. 
ex  reLf  v.  Greensdale,  106  Ind.  364;  s.  c,  55  Am.  Bep.  753. 

The  authorities  however  distinguish  between  cases  in  which  the 
deposit  was  made  in  such  a  manner  as  to  preserve  its  trust  charac- 
ter on  the  books  of  the  bank  in  which  the  fund  was  deposited,  aud 
those  in  which  the  owner  of  the  fund  might  be  put  to  the  trouble 
of  proving  by  extraneous  evidence  that  the  fund  was  not  the  indi- 
vidoal  money  of  his  trustee.  Whenever  a  trustee,  unless  properly 
authorized  to  do  so,  puts  the  fund  in  such  shape  as  to  invest  him- 
self with  a  legal  title  to  it,  the  cestui  que  trust  has  his  election, 
either  to  treat  the  fund,  according  to  the  appearance  of  things,  as 
the  property  of  the  trustee,  and  regard  the  latter  as  his  debtor,  or 
he  may  demand  that  the  title  be  transferred  to  him.  If  a  deposit 
is  made  in  such  manner,  as  on  the  face  of  the  books  of  the  bank 
in  which  the  deposit  is  made,  to  authorize  the  trustee,  his  assignee, 
or  legal  representative,  to  claim  it  as  the  fund  of  the  depositor,  the 
cestui  que  trust  has  the  option  to  do  likewise.     Market  v.  Smithy 
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33  Kans.  66;  McAUUter  y.  OammonweaUh,  30  Penn.  St.  586;  Mor- 
ris T.  Wallace,  3  Penn.  St.  319;  Jackson  y.  Bank,  sic.,  10  Penn. 
8t  61;  School  District,  etc.,  y.  First  Nai'l  Bank,  103  Mass.  174; 
Utica  Ins.  Co.  v.  Lynch,  11  Paige,  520;  Bartlett  y.  HamiUon,  46 
Me.  435;  2  Pom.  Eq.  Jur.,  §§  1067-1076;  Perry  Trusts,  §§  44:i, 
444;  Story  Agency,  §  208. 

In  case  ifc  becomes  the  duty  of  an  agent  or  trustee  to  deposit 
money  belonging  to  his  principal,  he  can  escape  the  risk  only  by 
making  the  deposit  in  his  principal's  name,  or  by  so  distinguishing 
it  on  the  books  of  the  bank,  as  to  indicate  in  some  way  that  it  is 
the  principal's  money.  If  he  deposit  in  his  own  name,  he  will  not, 
in  case  of  loss,  be  permitted  to  throw  such  loss  on  his  principal. 
WiUiams  y.  Williams,  55  Wis.  300;  s.  c,  42  Am.  Bep.  708;  Norris 
T.  Eero,  22  La.  Ann.  605;  Mason  y.  Whitthome,  2  Cold.  242;  Jen- 
kins y.  WdUer,  8  Oill  &  J.  218;  8.  c,  29  Am.  Dec.  539;  Robinson 
T.  Ward,  2  0.  &  P.  60;  Macdonnell  y.  Harding,  7  Sim.  178;  Staie 
T.  Oreensdale,  supra. 

In  such  a  case  the  good  faith  or  intention  of  the  trustee  is  in  no 
way  inyolyed.  Haying  for  his  personal  conyenience,  or  from,  what- 
eyer  motiye,  deposited  the  money  in  his  own  name,  thereby  yesting 
himself  with  a  legal  title,  it  follows  as  a  necessary  consequence, 
when  a  loss  occurs,  he  will  not  be  permitted  to  say,  as  against  his 
cestui  que  trust,  thft  the  fact  is  not  as  he  yoluntarily  made  it 
appear. 

What  the  legal  or  equitable  rights  of  the  real  owner  of  the  fund 
would  be  in  such  a  case,  as  against  the  bank,  or  as  against  attach- 
ing creditors  of  the  depositor,  has  been  the  subject  of  much  dis- 
cussion, and  of  some  diyersity  of  opinion.  Pennell  y.  Deffell,  4 
DeG.,  M.  &  G.  372;  Farmers^,  etc..  Bank  y.  King,  57  Penn.  St. 
202;  School  District,  etc,  y.  Fir^t  Nat^l  Bank,  102  Mass.  174;  Jack- 
son V.  Bank,  supra;  Bundy  y.  Town  of  Monticello,  84  Ind,  119, 
131,  and  cases  cited;  McLain  y.  Wallace,  103  Ind.  562;  McCotnas 
y.Long,  85  Ind.  549;  Ellicott  v.  Barnes,  31  Kans.  170,  173;  Morse 
Banks,  300-302. 

Whatever  diversity  of  opinion  may  be  found  in  respect  to  the 
rights  of  the  bank,  or  other  creditors  of  the  depositor,  the  authori- 
ties agree  that  a  trustee  who  either  invests  or  deposits  trust  money 
in  his  own  name,  without  in  some  way  designating  it  as  trust  prop- 
erty, will  be  responsible  for  any  loss  that  may  occur  to  the  fund 
while  so  invested  or  deposited.  Gilbert  v.  Weisch^  75  Ind.  557;  2 
Lead.  Cas.  in  Eq.  1805. 
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Haring  pat  the  owner  of  the  fund  to  the  hazard  of  losing  it,  or 
of  maintaining  its  tmst  character  by  such  proof  aliunde  as  may  be 
available  to  him,  the  trostee  thereby  gives  the  former  the  privilege 
of  treating  the  latter  as  his  debtor,  or  of  supplying  the  proof,  or 
accepting  his  admission  of  the  facts,  at  his  option. 

Applying  the  principles  stated  to  the  facts  found,  the  conclusion 
follows,  that  the  appellants  assumed  the  risk  that  the  bank,  in 
which  the  fund  was  deposited  in  their  name,  and  from  which  it 
could  only  have  been  drawn  by  their  check,  would  be  able  to 
respond  with  the  money  when  their  check  for  it  should  be  pre- 
sented. 

The  fact  that  none  but  money  belonging  to  clients  was  deposited 
in  the  account  in  which  the  fund  in  question  was  placed  does  not 
alter  the  case.  The  controlling  consideration  is,  that  it  was 
deposited  to  the  credit  of  the  firm,  without  any  thing  to  designate 
or  preserve  its  trust  character.  They  took  and  retained  the  legal 
title  to  the  deposit  in  themselves.  In  the  eyent  of  a  controversy, 
the  character  of  the  fund  would  have  depended  wholly  on  extrane- 
ous proof.  This  being  so,  the  owner  had  the  right  to  elect  to 
stand  upon  the  title  to  the  deposit,  as  he  found  it  Having  so 
elected,  there  is  no  rule  of  law  which  authorizes  any  inquiry  into 
the  motives  for  so  taking  the  title,  short  of  an  express  or  implied 
direction  from  the  owner  of  the  fund. 

The  judgment  is  affirmed,  with  costs. 

Rehearing  denied.  Judgment  affirmed. 


OcTT  07  Ikdiakapous  y.  Ekkblxav. 

on  Ind.  680l) 
MufMpal  eorporoHon  —  negUgenee  —  dang&reuM  esBcawUionfar  bridge — infant 

A  dtj,  in  constmctiiig  a  bridge,  in  oontinaation  of  a  street,  excavated  the  bed 
of  the  stream,  and  built  a  levee  from  the  bank  to  the  excavation,  leaving  it 
nnwatched  and  without  safeguards.  A  child,  five  years  old,  at  plaj,  fell 
into  the  excavation  and  was  drowned.  The  city  authorities  knew  the  habit 
of  joong  children  to  plaj  in  the  neighborhood.  HM,  that  the  cLty  was 
liable. 

ACTION  for  death  of  plaintiffs  son  by  negligence.    The  opinion 
states  the  case.     The  plaintiff  had  judgment  below. 
Vol.  LVIII  —  9 
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C.  S.  Denny,  D.  V.  Bums  and  W.  L.  Taylor,  for  appellant* 
J.  8.  Duncan,  0.  W.  Smith  and  /.  B.  Wilson,  for  appellee. 

MiTOHBiXy  J.  This  action  was  brought  against  the  city  of 
Indianapolis  by  Henry  Emmelman,  to  recover  damages  for  wrong- 
fully causing  the  death  of  the  plaintiffs  infant  son. 

llie  complaint  charges,  that  on  the  23d  day  of  July,  1883,  the 
city  of  Indianapolis  was  engaged  in  constructing  a  bridge  over 
Pleasant  run,  a  small  stream  of  water  running  through  a  portion 
of  the  city,  at  a  point  where  Spruce  street  crossed  the  aboye-men- 
tioned  stream.  It  is  alleged  that  preparatory  to  the  erection  of  the 
proposed  bridge,  the  city  caused  a  deep  square  hole  to  be  dug  in 
the  bed  of  the  stream,  which  hole  had  abrupt  perpendicular  sides, 
and  which  became  and  remained  filled  with  water.  During  the 
progress  of  the  work,  the  city  constructed  a  levee  or  dam  from  the 
edge  of  the  stream  out  to  the  hole,  so  as  to  prevent  the  water  from 
standing  in  the  bed  of  the  stream  between  the  hole  and  the  north 
bank,  and  in  such  manner  as  to  afford  an  easy  approach  over  the 
levee  to  the  pit  or  hole. 

It  was  averred  further  that  a  large  number  of  families,  having 
small  children,  resided  in  the  immediate  neighborhood  of  the  cross- 
ing of  Spruce  street  over  the  stream,  and  that  many  small  children 
were  accustomed  to  play  in  that  vicinity,  which  fact  was  well 
known  to  the  defendant 

The  water  outside  the  hole  was  only  a  few  inches  in  depth,  yet  the 
defendant,  notwithstanding  it  knew  all  the  facts,  negligently  failed 
to  place  any  barriers  or  warning  of  danger  about  the  pit,  so  as  to  pre- 
vent children  from  falling  in,  when  its  workmen  quit  the  premises. 

The  complaint  avers  thafc  the  plaintiff  had  no  knowledge  of  the 
existence  of  the  pit,  or  of  any  danger  in  the  vicinity,  and  that  the 
boy  was  too  young,  being  abqut  five  years  old,  to  appreciate  the 
danger.  That  on  the  date  first  above  mentioned,  the  plaintiff's 
son,  without  any  fault  whatever  on  the  part  of  the  plaintiff,  while 
the  hole  was  so  negligently  left  unguarded  and  exposed,  fell  into 
the  pit  and  was  drowned. 

A  demurrer  to  this  complaint  was  overruled,  and  the  proprifltf 
of  this  ruling  is  the  first  question  presented. 

The  initial  proposition  upon  which  the  appellant  rests  its  aign-^ 
ment  against  the  sufficiency  of  the  complaint  is,  that  it  does  not 


KOVEMBEK  TERM,  188«.  67 

City  of  Indianapolis  v.  Emmelman. 

appear  from  the  facts  ayerred  that  the  city  was  gailty  of  any  breach 
of  dnty^  in  respect  to  the  plaintiff  or  his  child.  That  the  liability 
of  the  city  can  only  be  affirmed  upon  the  theory  that  it  has  yiolated 
its  daty  in  the  premises,  is  too  clear  for  serioas  controversy. 

Speaking  npon  the  subject,  as  applied  to  an  adnlt,  this  court,  in 
the  case  of  Evansville,  etc,  R.  Co.  v.  Oriffin,  100  Ind.  221;  s.  c, 
50  Am.  Bep.  783,  used  the  following  language:  ''  Before  it  can  be 
affirmed  that  the  appellant  was  negligent,  with  respect  to  the 
transaction  concerning  which  its  omission  is  imputed  to  it  as 
wTongfal,  it  must  appear  that  it  was  under  some  legal  daty  or 
obligation  to  the  plaintiff,  at  the  time  when  and  place  where  the 
injury  occurred,  which  was  left  undischarged.  If  it  is  liable  at  all, 
this  is  the  foundation  upon  which  its  liability  rests.''  Lary  v. 
Clwdand^  eic.,  S.  Co.,  78  Ind.  323;  s.  c,  41  Am.  Bep.  572. 

In  respect  to  cases  such  as  we  are  considering,  a  learned  author 
says:  ''It  is  important  to  bear  in  mind,  in  actions  for  injuries  to 
children,  a  very  simple  and  fundamental  tact,  which  in  this  class 
of  cases  is  sometimes  strangely  lost  sight  of,  viz.,  that  no  action 
arises  without  a  breach  of  duty."    2  Thomp.  Neg.  1183,  note. 

With  this  rule  in  view,  and  with  the  further  concession  that  in 
dealing  with  cases  which  involve  injuries  to  children,  courts  and 
juries  have  sometimes  strangely  confounded  l^gal  obligation  with 
sentiments  that  are  independent  of  law,  it  must  nevertheless  be 
kept  in  mind  that  wherever  an  adult  may  be  without  incurring  the 
imputation  of  being  an  intruder,  a  child  may  also  go  free  from  the 
like  imputation.  The  same  circumstances  which  would  justify  a 
recovery  by  one  who  had  reached  years  of  discretion,  and  had  sus- 
tained an  injury  from  the  act  of  another  while  free  from  fault, 
would  justify  a  recovery  by  an  infant  of  such  years  as  to  be  incapa- 
ble of  fault,  provided  its  parents  or  guardian  were  also  guilty 
of  no  neglect  which  could  be  imputed  to  the  child.  And 
Bo  conversely,  except  when  a  child  is  seen  in  time  so  that  injury  to 
it  might  be  avoided,  persons  who  are  lawfully  using,  or  carrying 
on  business  on  their  own  premises,  are  not  liable  for  injuries  to 
children,  unless  under  the  same  circumstances  they  would  have 
been  liable  to  others  who  were  equally  free  from  fault. 

The  conclusion  to  be  drawn  from  the  approved  cases  on  the  sub- 
ject is,  that  the  owner  of  premises,  who  has  neither  expressly  nor 
impliedly  invited  the  public  to  come  upon  or  pass  over  his  groun43, 
is  under  no  legal  obligation  to  keep  them  free  from  pitfalls,  or  in  a 
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condition  of  safety,  for  those  who  in  the  pursuit  of  their  own 
pleasure  or  couTenience  pass  over  such  premises,  even  though  it  be 
with  the  acquiescence  of  the  owner.  Persons  passing  over  premises 
of  that  description  exercise  the  privilege  with  its  attending  perils, 
and  this  without  distinction  as  to  whether  or  not  they  haye  arrived 
at  an  age  of  discretion. 

Unless  contrivances  are  placed  on  such  premises,  with  an  actual 
or  constructive  intent  to  hurt  intruders,  the  proprietor  is  not  liable 
for  injuries  resulting  to  persons,  by  reason  of  the  condition  in 
which  the  premises  have  been  left,  or  from  the  prosecution  of  a 
business  thereon,  in  which  the  owner  had  a  right  to  engage.  Evans^ 
ville,  etc.,  R,  Co.  v.  Oriffin,  100  Ind.  225,  and  cases  cited;  Oilhspie 
y.  MeOowan,  100  Penn.  St.  144;  8.  c,  45  Am.  Bep.  365;  Oramlich 
V.  Wurst,  86  Penn.  St.  74;  s.  c,  27  Am.  Eep.  684;  Cauletf  v.  Pitish^ 
etc.,  Ry.  Co.,  95  Penn.  St  398;  s.  c,  40  Am.  Bep.  664;  McAlpin  y. 
Powell,  70  N.  Y.  126;  s.  c,  26  Am.  Bep.  555;  Ear  greaves  y.  Deacon, 
25  Mich.  1;  Burdick  v.  Ckeadle,  26  Ohio  St.  393;  s.  c,  20  Am.  Bep. 
767. 

The  foregoing  and  many  other  analogous  cases,  which  might  be 
cited,  proceed  upon  the  theory  that  the  person  sought  to  be  held 
liable  had  done  nothing  to  produce  injury  to  others  who  voluntarily 
strayed  upon  or  invaded  the  premises  on  which  the  injury  occurred. 

In  all  such  cases  the  owner  may  dig  an  excavation  in  his  own 
land,  not  substantially  adjoining  a  public  highway,  and  no  action 
lies  against  him  by  one  who  has  fallen  into  the  excavation.  Hard-- 
castle  V.  South  Yorkshire  Ry.  Co.,  4  Hurlst.  &  Nor.  67;  ffounsell  v. 
Smyth,  29  L.  J.  203  (7  C.  B.  [N.  S.]  731);  Pittsburgh,  etc.,  R.  Co. 
V.  Bingham,  29  Ohio  St.  364;  s.  c,  23  Am.  Bep.  751;  Sweeny  v. 
Old  Colony,  etc.,  R.  Co.,  10  Allen,  368;  Knight  v.  Abert,  6  Penn. 
St.  472;  s.  c,  48  Am,  Dec.  478;  Nicholson  v.  Btie  Ry.  Co.,  41  N. 
Y.  525. 

But  there  is  a  clear  distinction  between  the  cases  cited  and  the 
case  where  an  excavation  is  made  in  or  so  near  a  highway  as  that 
one,  while  rightfully  using  the  highway,  may  without  fault  sus- 
tain injury  by  falling  into  the  excavation.  Not  less  clear  is  the 
distinction  between  a  case  in  which  an  excavation  is  made,  or  some- 
thing calculated  to  amuse  or  attract  children  is  done  or  left,  at  a 
pfjice  where  the  child  has  a  right  to  be,  and  one  in  which  the  same 
thing  is  done  at  a  place,  where  in  order  to  reach  the  place  of  dan- 
ger, the  child  becomes  an  intruder  upon  the  premises  of  another. 
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WhoeTer  while  pogsing  along,  or  when  properly  in  a  pablic  street^ 
suffers  an  injury  while  exercising  the  degree  of  care  which  the  law 
requires  of  such  persons,  by  falling  into  an  excavation  which  has 
been  made  in  or  near  such  street,  is  entitled  to  maintain  an  action 
for  sach  injury  against  the  person  making  the  excavation.  In  such 
a  case,  the  person  making  the  excavation  comes  under  an  obligation 
to  make  it  safe  in  respect  to  all  persons  who  have  a  right  to  use  the 
street. 

Streets  are  open  to  persons  of  all  ages,  and  children  are  and  must 
be  permitted,  to  some  extent  at  least,  to  go  upon  the  streets  of 
towns  and  cities,  without  incurring  the  imputation  of  negligence 
upon  themselves  or  their  parents.  It  would  be  intolerable  to  hold 
as  matter  of  law,  that  a  parent,  having  no  knowledge  of  the  pres- 
ence or  probability  of  danger,  was  nevertheless  guilty  of  negligence 
in  permitting  a  five-year  old  child  to  pass  beyond  the  door  yard 
into  the  street  without  an  attendant.  Whoever  therefore  does  any 
thing  in,  or  immediately  adjacent  to  a  public  street,  calculated  to 
attract  children  of  the  vicinity  into  danger,  which  they  cannot  ap- 
preciate, owes  the  duty  of  protecting  them  by  suitably  guarding 
the  source  of  danger,  or  in  case  this  is  impracticable,  by  giving  timely 
warning  to  their  parents  and  guardians  of  the  existence  of  the  dan- 
ger. Ciiy  of  Chicago  v.  ffesing^  83  IlL  204;  s.  c«,  35  Am.  Bep. 
378;  a/y  0/  C^ioago  v.  Major,  18  III  349;  NibUtt  v.  Nashville,  12 
Heisk.  684;  8.  c,  27  Aol  Bep.  765;  Orav08  v.  Thomas,  05  Ind. 
361;  a.  c,  48  AniL  Bep.  727;  McAlpin  v.  Potoett,  supra;  Beck  v, 
Oarior,  68  N.  T.  283;  s.  0.,  28  Am.  Bep.  175 ;  2  DilL  Mun.  Corp., 
§1005. 

The  right  of  a  child  to  go  or  be  in  or  upon  a  street  is  in  no  way 
dependent  upon  the  occupation  or  pecuniary  condition  of  its  par- 
ents.    Maghew  v.  Bums,  103  Ind.  328. 

U  a  person  of  discretion,  while  attempting  to  pass  over  the  stream 
in  question  where  it  crossed  Spruce  street,  had  fallen  into  the  pit 
into  which  the  child  fell,  no  doubt  could  be  entertained  that  such 
person,  if  free  from  contributory  fault,  might  have  recovered  for 
an  injniy  sustained,  or  if  the  plaintiff,  without  knowledge  of  the 
pit,  had  permitted  his  horse  to  go  there  for  water,  and  it  had  fallen 
into  the  unguarded  hole  and  had  been  injured,  the  liability  of  the 
city  would  have  been  beyond  question. 

As  we  have  seen,  the  liability  of  the  city  is  precisely  the  same  in 
case  a  child,  rightfully  in  a  street,  sustains  injury  from  a  defect 
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created  therein  by  the  city,  as  in  the  case  of  an  adult  who  isinjared 
while  free  from  fault  from  a  like  cause. 

It  would  shock  all  sense  of  justice  to  hold  that  a  city  might  dig 
a  pit  in  a  street  and  leave  it  so  that  children  might  be  lured  into  it,, 
and  yet  deny  to  parents,  who  were  without  fault,  any  remedy  for 
the  loss  of  a  child. 

Considered  in  the  light  of  what  has  been  said,  it  seems  clear  to 
us  that  the  demurrer  to  the  complaint  was  properly  overruled. 

The  excavation  into  which  the  appellee's  son  fell  was  made  in 
Spruce  street,  at  a  point  where  it  crosses  Pleasant  run.  It  was 
made  in  the  bed  of  a  shallow  stream,  and  left  alone  unguarded  on  a 
July  day,  with  knowledge  that  children  were  accustomed  to  play  in 
the  vicinity.  The  city  must  be  held  to  know  that  children  are  at- 
tracted to  such  a  ])lace  in  July  weather.  They  were  not  intruders. 
It  was  gross  carelessness  on  the  part  of  the  city,  with  such  knowl- 
edge, to  leave  an  unguarded  pit  filled  with  water  in  the  street,  into 
which  an  unsuspecting  child  might  fall. 

*  An  inference  of  neglect  on  the  part  of  the  appellee,  which  might 
otherwise  have  arisen,  is  repelled  by  the  averment  that  both  he  and 
his  wife  were  ignorant  of  the  existence  of  danger  at  the  place  in 
question,  and  by  the  general  averment  that  both  the  parents  and 
son  were  without  fault. 

Upon  issues  made  the  case  was  tried  by  a  jury,  who  returned  a  gen- 
eral verdict  for  the  plaintiff,  assessing  his  damages  at  $700,  and  also 
returned  answers  to  interrogatories  which  need  not  be  further  noticed, 
except  to  say  they  contain  nothing  which  controls  the  general  verdict. 

It  is  next  contended  that  the  evidence  fails  to  sustain  the  finding 
of  the  jury.  It  would  serve  no  useful  purpose  to  rehearse  the  tes- 
timony to  any  extent  An  examination  of  it  has  led  us  to  the  con- 
clusion that  all  the  material  averments  of  the  complaint  are  fairly 
proved  by  the  evidence. 

Conceding  all  that  has  been  contended  for  in  respect  to  the  con-i 
dition  of  the  pit,  the  levee,  and  the  street  and  run  at  the  time  and 
place  of  the  sad  occurrence,  the  fact  remains  that  the  city  made 
an  excavation  in  a  street,  at  a  place  where  it  knew  children  living  in 
the  vicinity  were  accustomed  to  play,  and  where  they  had  a  right 
to  be,  at  all  proper  times,  without  being  intruders  upon  the  prem- 
ises, or  invaders  of  the  rights  of  any  one. 

In  the  absence  of  the  workmen,  that  the  children  went  into  the 
shallow  stream  to  play,  was  precisely  what  the  appellant  might  have 
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expected.  It  owed  them  the  daty  to  gaard  the  pit  in  the  street  so 
that  they  might  not  fall  into  it  and  perish.  Neither  the  father 
nor  mother  knew  of  nor  had  they  reason  to  suspect  any  danger  at 
the  place  in  question.  It  was  therefore  not  negligence  to  permit 
the  child  to  be,  with  another,  as  the  mother  supposed  it  was,  at 
such  a  place  so  near  its  home. 

Orer  the  appellant's  objection  the  court  permitted  the  appellee's 
wife  to  testify  that  she  had  never  befpre  the  drowning  of  her  son 
heard  of  any  one  being  drowned  in  Pleasant  run.  In  connection 
with  all  the  other  circumstances  testified  to  by  the  witness,  show- 
ing the  character  of  the  stream,  and  its  comparative  safety  for 
children  before  the  excavation  was  made,  this  was  not  objection- 
nble. 

Certain  instructions  were  asked  by  the  appellant  and  refused  by 
the  court  Without  further  reference  to  the  instructions  asked 
and  refused,  it  may  suffice  to  say,  within  the  principles  already 
referred  to  upon  the  subject  of  the  appellant's  duty  and  the  cir* 
cnmstanoes  under  which  the  appellant  would  be  guilty  of  contribu' 
tory  negligence,  the  instructions  were  properly  refused. 

Cases  which  impute  negligence  to  parents  who  permit  children 
of  tender  years  to  wander  unattended  in  the  vicinity  of  and  upon 
ndlroad  tracks,  or  other  places  of  known  or  probable  danger,  are 
not  controlling  in  a  case  where  as  here  a  child  is  permitted  to  go 
to  a  place  at  which  there  is  no  reason  to  suspect  danger,  and  which 
would  have  been  isafe  but  for  the  breach  of  duty  of  the  appellant. 

We  find  no  error. 

The  judgment  is  affirmed,  with  costs, 

Behearing  denied.  Judgment  affirmed. 


PococK  V.  Redinobb. 

(106Ind.578.) 
WSU  —  d69CTipHan  of  land — mkUMke. 

A  will  contained  this  provision:  "  As  to  my  real  estate,  I  dispose  of  it  as  fol- 
lows: I  own  the  east  half  of  the  north-west qaaiter,"  etc.,  "and  I  hereby  gire 
and  bequeath  the  same  to  my  son/'  etc.  The  testator  did  not  own  the  east 
half  of  the  north-west  quarter,  but  did  own  the  west  half.  Beld^  that  the 
will  should  be  made  to  operate  upon  the  land  intended.    (8es  note,  p.  74.) 
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fPHE  opinion  states  the  oase. 
A.  C,  Capron  and  A.  Johnson,  for  appellants. 

M.  A.  0.  Packard,  0.  M.  Packard  and  C.  P.  Drumand,  for 

iippellee. 

Elliott,  G.  J.  The  will  of  Catherine  £,  Bedinger  contains, 
among  others,  this  provision:  '^  As  to  my  real  estate,  I  dispose  of 
it  as  follows:  I  own  the  east  half  of  the  north-west  quarter  of  section 
thirty-foar,  township  thirty-two  north,  of  range  three  east,  in 
Marshall  county,  Indiana  and  I  hereby  give  and  beqneath  the  same 
to  my  son,  Charles  A.  Bedinger,  as  and  for  his  own  absolute  prop- 
erty forever.  I  also  own  the  east  forty-six  acres  off  of  the  south 
sixty-three  acres  of  the  south  half  of  the  south-west  quarter  of  sec- 
tion twenty-eight,  township  thirty-two  north,  of  range  three  east, 
Marshall  county,  Indiana,  which  should  the  same  remain  undis- 
posed of  at  my  decease,  I  desire  my  executor  to  appraise  and  sell. 

The  testatrix  did  not  own  the  east  half  of  the  quarter  section 
described  in  the  will,  but  she  did  own  the  west  half  of  that  quarter 
section.  The  facts  given  in  eyidenoe  show  very  clearly  that  she 
intended  to  devise  to  the  appellee  the  quarter  section  owned  by 
her,  and  that  she  made  a  mistake  in  specifically  describing  it. 

The  question  in  the  case,  as  stated  by  counsel,  is,  whether  it  was 
competent  to  show  by  extrinsic  evidence  that  a  mistake  was  made 
in  describing  the  land  devised? 

The  general  rule  undoub|»dly  is,  as  the  appellants  contend,  that 
a  mistake  in  a  will  cannot  be  shown  by  parol  evidence.  Judy  v. 
OUberty  77  Ind.  96;  8.  c,  40  Am.  Bep.  289,  and  cases  cited;  McAKster 
V.  Butterfield,  31  Ind.  25;  Funk  v.  Dams,  103  Ind.  281.  But  we  da 
not  regard  this  case  as  within  the  rule,  for  in  our  opinion,  the  mistake 
is  shown  by  the  words  of  the  will  when  applied  to  the  subject  matter 
upon  which,  as  its  language  discloses,  it  was  intended  to  operate.  The 
words  tt  the  will  show  that  the  provision  under  consideration  was 
intended  to  devise  the  land  owned  by  the  testatrix,  for  she  intro- 
duces the  subject  by  the  words,  ^^  As  to  my  real  estate,''  and  then 
says:  '*  I  own  the  east  half  of  the  north-west  quarter  of  section 
thirty-four,"  and  " I  devise  the  same''  to  Charles  A.  Bedinger, 
thus  clearly  showing  that  she  meant  to  devise  the  land  she  owned. 
The  words  used  in  disposing  of  the  second  of  the  two  parcels  which 
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she  derised  add  strength  to  our  couclasion,  for  the  testatrix  says: 
'' I  also  own  the  east  forty-six  acres  off  of  the  south  sixty-three 
acres  of  the  south  half  of  the  south-west  quarter  of  section  twenty- 
eight"  The  mistake  appears,  from  the  language  of  the  will, 
without  the  aid  of  verbal  declarations,  for  when  it  was  shown  that 
the  testatrix  did  not  own  the  east  half  of  the  quarter  section,  but 
did  own  the  west  half,  no  parol  evidence  was  necessary  to  prove 
that  she  had  made  a  mistake  in  drafting  her  will. 

The  case  is  within  the  rule  declared  in  Cleveland  y.  Spilman, 
25  Ind.  95,  and  Black  y.  Sidiards,  95  Ind.  184.  The  principle 
upon  which  the  rule  depends  is,  that  where  the  will  itself  shows 
that  there  has  been  a  mistake  in  specifically  describing  land  which 
is  also  designated  by  a  general  description,  the  will  may  be  made 
to  operate  upon  the  land  intended  to  be  specifically  described,  but 
which,  by  mistake,  is  incorrectly  described  in  the  specific  descrip- 
tion which  follows  the  generaL  Where  however  the  language  of 
the  will  itself  does  not  furnish  evidence  of  mistake,  a  court  cannot 
interfere  upon  the  ground  that  a  mistake  was  make  by  the  testator. 

Verbal  declarations  of  a  testator  are  not  competent  evidence  to 
prove  a  mistake  in  a  will,  but  evidence  of  facts  and  circumstances 
is.  It  is  proper  to  show  the  situation  and  condition  of  the  testator's 
property,  but  it  is  not  proper  to  prove  what  he  said,  for  when  the 
instrument  is  written,  that  is  deemed  the  expression*  of  the  testa- 
tor's intention,  and  there  the  exploration  for  his  intention  must  be 
made.  It  is  obvious  that  if  verbal  declarations  were  admitted,  wills 
might  be  overthrown  which  expressed  the  intention  of  one  who 
could  not  dispute  evidence  of  his  declarations,  nor  give  any  expla- 
nation of  them,  and  thus  grave  evils  would  result  The  law  how- 
ever 18  so  well  settled  by  the  authorities  that  discussion  is  unnec- 
essary.    Funk  V.  Davis,  supra;  Judy  v.  Oilbert,  supra. 

The  trial  court  did  therefore  err  in  admitting  evidence  of  the 
oral  declarations  of  the  testatrix;  but  we  think  this  error  must  be 
treated  as  a  harmless  one,  as  it  clearly  appears  from  the  record  that 
the  result  must  have  been  the  same  had  this  evidence  not  been 
given. 

We  do  not  depart  from  the  ruling  in  Judy  v.  Gilbert,  supra,  and 
Funk  V.  Davis,  supra,  for  we  hold  that  the  will  decisively  and 
clearly  shows  that  the  testatrix  meant  to  devise  the  half  of  the 
quarter  section  she  owned,  and  not  any  other  parcel;  that  as  it  may 
be  shown  by  evidence  of  the  fact,  without  proof  of  oral  declara- 
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tions,  that  she  owned  not  tho  parcel  specifically  described,  but 
another  in  the  same  section,  the  case  is  not  within  tlie  rale  declared 
in  those  cases,  but  is  within  the  rule  declared  in  Cleveland  y.  ^/;//- 
man,  supra.  Judgment  affirmed. 

Note  bt  trb  Bxfobte^. —  See  note,  46  Am.  Rep.  73. 

In  Peters  v.  Porter,  60  How.  Pr.  422,  Special  Term  of  the  Supreme  Court, 
the  testatrix  devised  two  lota  and  a  gore  "  on  the  southerly  side  of  Forty-ninth 
street  near  Eighth  avenue."  Extrinsic  evidence  showed  that  testatrix  owned 
no  lot  on  Forty-ninth  street,  but  did  own  property  fully  answering  the  descrip- 
tion on  One  Hundred  and  Forty-ninth  street,  and  that  people  living  above  One 
Hundredth  street  in  speaking  of  the  streets  drop  the  "  One  Hundred."  It  was 
held  that  the  devise  carried  the  property  on  One  Hundred  and  Forty-ninth 
street.     Citing  Lefevre  v.  Lefeore,  59  N.Y.  484;  s.  c,  in  note,  46  Am.  Rep.  77* 

In  OaUup  V.  WrigM,  61  How.  Pr.  286,  Special  Term  of  the  Supreme  Court, 
the  testatrix  gave  a  legacy  to  her  "grandniece,  Fanny  R.  Gibson."  She  had 
no  such  grandniece,  but  she  had  a  niece  Fanny  R.  Qibson  and  a  grandniece 
Fanny  Qibson,  daughter  of  Fanny  R.  EM,  that  extrinsic  evidence  was  com- 
petent to  show  which  was  intended,  and  as  the  mother  was  nearer  of  kin  the 
presumption  was  that  she  was  intended. 

In  McDanxel  v.  King,  90  K.  C.  697,  where  a  testator  devised  his  "home 
plantation,"  describing  it  insuch  manner  as  that  upon  the  face  of  the  will  the 
court  can  see  what  land  was  meant  to  be  included  within  its  boundaries,  held 
that  evidence  as  to  what  the  testator,  at  the  time  of  making  the  will,  "called 
and  considered  his  home  plantation,"  was  properly  excluded.  The  court  said: 
"  The  words  '  and  bounded  as  above '  coming  next  after  the  words  '  my  home 
plantation,'  plainly  indicate,  and  were  certainly  intended  to  indicate,  what  the 
testator  meant  by  'my  home  plantation.'  He  knew  that  his  home  plantation 
was  composed  of  sundry  tracts  of  land,  bought  from  various  persons,  at  differ- 
ent times,  and  that  it  was  important  that  he  should  define  his  meaning  in  that 
respect.  In  the  first  part  of  the  paragraph  he  therefore  fixed  the  boundary 
with  certainty,  and  afterward  he  devised  his  '  home  plantation,  and  bounded 
as  above,'  to  his  son  Nathan,  in  the  contingencies  mentioned.  It  appears  also 
that  he  well  understood  his  purpose  and  how  to  effectuate  it.  He  had  devised 
to  his  son  James  several  tracts  of  land  and  much  personal  property,  beeidee  the 
land  included  in  the  boundary.  All  this  property  he  gave  to  his  son  Jami  s 
absolutely,  unless  he  should  die  without  issue,  in  which  case  this  property  so 
given  him  should  go  to  his  surviving  sons,  '  with  the  exception  hereinafter 
named.'  Then  immediately  he  provides  the  exception,  to- wit,  the  exception 
of  the  'home  plantation,  and  bounded  as  above,'  which  he  devises  to  his  son 
Nathan,  in  the  contingency  that  James  should  die  without  issue,  thus  leaving 
to  the  surviving  brothers  the  tracts  of  land  outside  of  the  boundary,  and  all 
the  personal  property,  including  the  slaves.  The  phrase  'and  bounded  as 
above '  not  only  serves  to  indicate  definitely  what«the  testator  meant  by  '  my 
home  plantation,'  but  it  points  out  with  certainty  and  identifies  the  land 
devised  to  Nathan  McDaniel  in  the  contingency  provided  for,  as  certainly  as  if 
there  had  been  a  devise  to  him  directly.     *  Home  plantation '  might  be  definite 
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—  it  might  not;  bat  the  boondAiy  designated,  specified,  made  it  definite  and 
certain. 

"If  the  testator  had  simplj  excepted  liis  '  home  plantation/  then  a  question 
might  have  been  raised  as  to  what  lands  composed  it,  and  his  meaning  in 
respect  thereto. 

"There  is  no  ambignity;  nothing  is  left  in  doubt.  The  testator  had  the 
right  to  declare  what  should  constitute  his  '  home  plantation; '  he  did  so  hj 
fixing  a  definite  boundary  to  it — one  that  leaves  no  doubt  as  to  what  he  meant, 
looking  at  the  plain  legal  import  of  the  terms  he  employed  to  express  his  pur- 
pose in  the  will.     It  is  so  certain  there  is  nothing  to  be  explained  or  qualified. 

'*  Eridence  cannot  be  heard  to  exphun»  add  to,  take  from,  modify,  or  contra* 
diet  a  wUl  when  its  terms  plainly  indicate  the  testator's  purpose  as  to  persona 
or  things  mentioned  in  it.  In  such  a  case,  it  must  be  construed  upon  its  own 
terms,  just  as  a  deed  or  other  written  instrument  must  be  construed.  If  a  will 
is  sufficiently  distinct  and  plain  in  its  meaning  as  to  enable  the  court  to  say 
that  a  particular  person  is  to  take,  and  that  a  particular  thing  passes,  that  is 
sufficient;  and  it  must  be  construed  upon  its  face  without  resorting  to  extrane- 
ous methods  of  explanation  to  give  it  point.  Any  other  rule  would  place  it 
practically  within  the  power  of  interested  persons  to  make  a  testator's  will, 
so  as  to  meet  the  convenience  and  wishes  of  those  who  might  claim  to  take 
under  it. 

"  It  is  only  where  the  will  upon  its  face  is  intelligible  —  sufficiently  certain  — 
free  from  a  doubt  and  ambiguity  in  its  terms  and  phraseology,  but  ambiguity 
is  raised  by  something,  or  clrcumstanees,  extraneous,  outside  of,  or  collateral 
to  it,  that  evidence  dehors  can  be  received,  not  to  interpret  or  affect  the  wiJl 
itself,  but  to  explain  and  make  certain  the  person  or  subject-matter  to  which 
it  refers  and  applies. 

"In  case  the  will  describes  and  points  to  the  person,  object  or  subject 
intended,  and  there  is  more  than  one  person,  object  or  thing  of  like  descrip- 
tion, evidence  is  received  to  remove  the  ambiguity,  and  enable  the  court  to 
reject  one  or  more  of  the  persons  or  things  to  which  the  description  of  the  will 
applies,  and  to  determine  the  person  or  the  subject-matter  the  testator  under- 
stood to  be  signified  by  the  description  in  the  will.  For  example,  if  a  testator 
Revise  property  to  his  cousin  John  Smith,  and  he  has  two  cousins  of  that  name; 
in  such  case,  parol  evidence  will  be  received  to  explain  which  of  the  two  the 
provision  applied  to.  And  so  also  if  a  testator  have  two  '  home  plantations,' 
one  in  one  direction  from  his  dwelling-house  and  the  other  in  another,  and  he 
devises  the  home  plantation  to  his  son  James,  James  may  aver  and  prove  that 
the  devise  to  him  applies  to,  and  embraces  the  one  lying  to  the  eastward  of  the 
other.  Mr.  Broom  in  his  Legal  Maxims  gives  this  apt  illustration  on  this  sub- 
ject: '  A  devise  was  made  of  lands  to  M.  B.  for  life,  remainder  to  her  three 
daughters,  Mary,  Elizabeth  and  Ann,  in  fee,  as  tenants  in  common.  At  the 
date  of  the  will  M.  B.  had  two  legitimate  daughters,  Mary  and  Ann,  living, 
and  one  illegitimate,  named  Elisabet'i.  Extrinsic  evidence  was  held  admissi- 
ble to  rebut  the  claim  of  the  Isst  mentioned  by  showing  that  M.  6.  formerly 
had  a  legitimate  daughter  named  Elisabeth  who  died  some  years  before  the 
date  of  the  will,  and  that  the  testator  did  not  know  of  her  death  or  of  the  birth 
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of  the  illegitiiiiAte  daughter.*  Broom  Leg.  Max.  475;  Bamet  ▼.  8immi,  5 
Ired.  £q.  892;  Btowe  ▼.  Davis,  10  Ired.  481;  ImtittUe  t.  Normod,  Basb.  Eq. 
G5;  J<mu  ▼.  BMnmm,  78  N.  C.  896. 

"The  case  before  us  doee  not  present  a  question  of  latent  ambiguity,  the 
question  is,  what  constituted  the  *  home  plantation '  of  the  testator;  he  settled 
t liat  definitely,  and  therefore  the  testimony  offered  was  incompetent." 

In  Taylor  y.  ToUn,  88  N.  J.  Eq.  91,  it  was  said-  "  The  testator  gives  to  his 
nephews  and  nieces,  Louisa  Silyers,  Genevieve,  Annie  and  Joseph  Belcher  and 
Herbert,  Harmon  and  Joseph  Baldwin,  $8,000.  He  had  no  nephew  by  the 
name  of  Harmon  Baldwin  nor  any  by  the  name  of  Joseph  Baldwin.  But  he 
had  a  nephew  by  the  name  of  Samuel  Harboume  Baldwin,  who  is  usually 
called  by  his  middle  name,  Harboume.  He  had  a  nephew  (brother  of  the  last- 
mentioned  one)  by  the  name  of  Joeiah  M.  Baldwin,  who  usually  goes  by  the 
name  of  '  Joeie.'  There  can  be  no  doubt  that  they  are  the  persons  meant  by 
the  gifts  to  '  Harmon '  and  Joseph.'  '* 

In  AppA  V.  Byers,  98  Penn.  St.  479,  a  testator  devised  property  to  his  nephew 
A.  B.,  and  died,  leaving  two  nephews  of  that  name — one  legitimate  the  other 
illegitimate.  Held,  that  parol  evidence  was  inadmissible  to  diow  that  testator 
intended  his  illegitimate  and  not  his  Intimate  nephew  to  be  the  object  of  hi» 
bounty.  The  court  said:  "Without  regard  to  illegitimacy,  the  better  and 
more  authoritative  rule  is,  that  the  intention  of  the  testator,  as  expressed  in 
the  will,  must  govern  in  its  oonstructioii. 

*'  If  however  thero  is  a  mistake  in  the  description  so  that  no  one  oonesponds. 
to  it  in  all  respects,  but  some  one  does  in  many  particulars;  and  no  other  does 
who  can  be  intended,  such  person  will  take.  Or  if  the  will  be  plain  and  dear 
on  its  face,  and  only  becomes  doubtful  when  applied  to  the  subject-matter, 
extrinsic  evidence  of  the  intention  of  the  testator  may  be  received.  Unless 
there  be  some  amUguity  or  obscurity  on  the  face  of  the  will  or  difficulty  in 
finding  the  person  or  object  to  which  it  applies,  extrinsic  evidence  should  not 
be  received  to  divert  the  will  from  the  intention  herein  expressed.  In  Tucker 
v.  Seamen's  Aid  Society,  7  Mete  188,  the  testator  gave  a  legacy  to  'The  Sea- 
men's  Aid  Society  in  the  city  of  Boston,'  and  '  The  Seamen's  Friend  Society ' 
claimed  the  legacy.  The  latter  offered  to  prove  that  the  testator  had  no  knowl- 
edge of  the  existence  of  the  society  named  in  the  will;  that  he  did  know  of 
the  other  society;  was  deeply  interested  in  Its  objects;  had  contributed  to  its 
funds,  and  had  frequently  expressed  a  determination  to  give  it  a  legacy;  that 
he  directed  the  scrivener,  who  wrote  his  will,  to  insert  the  legacy  as  made  to 
said  society;  but  the  scrivener,  not  knowing  the  existence  of  the  society,  told 
the  testator  the  name  of  the  society  was  '  The  Seamen's  Aid  Sodety,'  and  the 
testator  thereupon  consented  to  have  that  name  inserted.  This  evidence  was 
held  inadmissible,  and  that  the  sodety  named  and  described  in  the  will  was 
entitled  to  the  legacy. 

'*  It  is  true  in  PotoeU  v.  Biddle,  3  Dall.  70,  tried  in  the  Common  Pleas  of 
Philadelphia  in  1790.  it  was  held  that  extrinsic  evidence  was  admisdble  to 
award  the  legacy  contrary  to  the  express  dedgnation  of  the  will,  although  the 
person  soouiately  described  theroin  existed.  No  question  of  illegitimacy  arose 
in  that  case.    The  case  is  without  authority  to  control  us,  and  I  do  not  find  the 
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principle  there  declared,  recognised  hj  a  higher  conrt  as  a  correct  expontion 
of  the  law.  On  the  contrary,  in  Wutthoff  v.  Draeourt,  8  Waits,  240,  the  ques- 
tion of  admitting  such  eyidence  is  discossed  hy  Mr.  Justice  Rogers.  After 
declaring  tliat  courts  of  law  have  always  leaned  against  parol  evidence  to 
explain  the  intention  of  the  testator,  and  that  it  can  be  admitted  only  whero 
the  ambiguity  arises  from  extrinsic  circumstances,  so  that  the  evidence  i? 
admitted  from  necessity,  he  proceeds  to  say:  'The  modem  doctrine  is,  that 
where  a  subject  exists  which  satisfies  the  terms  of  the  will,  and  to  which  they 
are  perfectly  applicable,  there  is  no  latent  ambiguity.  Evidence  is  only 
admitted  dehors  the  will  from  necessity  to  explidn  that  which  would  other- 
wise have  no  operation.' 

"  If  the  rule  were  held  otherwise  a  person  could  feel  no  security  in  making 
a  wiU.  His  intention,  clearly  expressed  in  writing,  and  the  object  •  of  his 
bounty  found,  in  all  respects  answering  the  description,  might  be  defeated, 
and  the  statute  relating  to  wills  be  made  practically  inoperative.  If  the  lan- 
guage of  this  will  applied  to  two  legitimate  nephews,  so  that  either  could  take, 
bat  for  the  existence  and  claim  of  the  other,  then  parol  evidence  would  be 
admissible  to  prove  which  was  intended. 

"In  the  present  case  there  is  neither  patent  nor  latent  ambiguity.  The 
legitimate  nephew  precisely  and  in  every  respect  answers  the  designation  and 
description  of  the  will;  the  other  fails  in  law  to  be  a  nephew. 

**This  verdict  shows  that  Philip  Byers,  the  legitimate  nephew  of  the  tes- 
tator, fully  satisfies  all  the  terms  of  the  will.  To  him  they  are  perfectly  and 
solely  applicable.  Being  thus  distinctly  and  accurately  described  there  is  no 
ambiguity  to  be  explained.  There  is  no  necessity  to  go  beyond  him  to  give 
full  effect  to  the  will.  To  do  so  would  not  be  to  solve  doubts  or  explain  aiiy 
obscurity;  but  to  create  them  where  none  existed  before." 

In  Patch  V.  WhUe,  1  Mack.  468,  a  will  contained  the  following  clause:  "  I 
bequeath  and  give  to  my  dearly  beloved  brother,  Henry  Walker,  forever, 
lot  No.  6  in  square  408,  together  with  the  improvements  thereon  erected  and 
appurtenances  thereto  belonging."  The  testator  did  not  own  lot  6  in  square 
408;  but  the  plaintiff,  in  an  action  of  ejectment  to  recover  lot  8  in  square  406, 
offered  to  show  by  parol  evidence  that  this  clause  was  intended  as  a  devise  of 
lot  3  in  square  406.  The  evidence  proposed  to  be  given  was:  1.  That  the  tes- 
tator intended  to  leave  every  thing  he  owned  to  his  brothers  and  sisters;  2. 
That  he  did  not  own  lot  6  in  square  408,  but  that  he  did  own  lot  8  in  square 
406,  which  was  in  the  same  general  system  of  lots,  all  the  four  hundred  series 
running  down  in  the  same  straight  line  through  that  part  of  the  city;  8.  That 
the  lot  designated  in  the  will  had  no  improvements  upon  it,  whereas  lot  8  in 
square  406  was  improved  (the  lot  devised  being  described  in  the  clause  quoted 
as  an  improved  lot).  He  also  offered  to  prove,  as  going  to  show  the  proper 
reading  of  the  clause  as  understood  by  those  directly  interested,  that  since  the 
will  was  admitted  to  probate,  the  widow  who  had  a  life-estate  in  one-third  of 
all  the  property  had  drawn  but  one-third  of  the  rents,  issue  and  profits  of  lot 
8  in  square  406,  and  that  the  guardian  of  Henry  Walker  had  drawn  the  other 
two-thirds,  and  that  all  the  beneficiaries  of  the  will  had  acquiesced  in  this. 
HM,  inadmissible.    The  court  said:  "  The  difficulty  in  these  cases  arises  from 


78  INDIANA, 


Pooock  ▼.  Bedinger. 


tlie  Applicftdoii  of  the  rales  gOYeming  the  subject,  the  rules  themselves  being- 
prett/  plain.  And  first,  it  is  to  be  observed  that  this  is  not  a  suit  seeking  the 
aid  of  words  not  written.  At  the  same  time  however  a  court  of  law,  though 
precluded  from  ascribing  to  the  testator  any  intention  not  expressed  in  his  will, 
admit  their  obligation  to  give  effect  to  every  intention  which  the  will,  properly 
expounded,  contains.  The  answer  therefore  to  the  question  above  proposed  — 
enjoined  as  well  as  sanctioned  by  the  general  principles  above  mentioned  — 
must  be  that  any  evidence  is  admissible  which,  in  its  nature  and  effect,  merely 
explained  what  the  testator  has  written;  bat  no  evidence  can  be  admissible 
which,  in  its  nature  or  effect,  is  applicable  to  the  purpose  of  showing  merely 
what  he  intended  to  have  written. 

"  The  case  of  WaUon  v.  White,  6  Md.  296,  was  a  case  of  a  devise  of  lands 
which  were  described  as  being  '  on  the  south  side  of  Beaver  Dam  Branch,'  and 
the  court  says:  *  The  question  in  expounding  a  will  is  not  what  the  testator 
meant,  as  distinguished  from  what  his  words  express,  but  simply  what  is  the- 
meaning  of  the  words,'  and  they  admitted  evidence  to  show  the  true  location 
of  the  branch.  The  principle  is  confirmed,  almost  in  the  same  words,  in  the- 
case  of  Bdmmand  v.  Hammond,  55  Md.  576.  But  indeed  there  is  a  perfect 
flood  of  cases,  and  multitudes  were  cited  in  the  argument.  We  think  however 
that  the  decision  of  the  courts  in  the  principal  cases  would  not  admit  such  tes- 
timony as  is  sought  to  be  introduced  here.  Of  citing  cases  there  is  no  end,  but 
It  is  to  be  observed  that  many  of  them  are  early  cases  before  the  statute,  and 
are  therefore  not  reliable.  Such  is  the  opinion  of  Redfield,  Jarman  and  other 
text-book  writers;  and  among  those  dted  as  being  before  the  statute  are  the 
cases  from  Ambler  and  from  Coke's  reports.  All  these  are  therefore  not  safe 
guides,  because  unquestionably  the  statute  was  intended  to  prevent  the  lati- 
tude of  evidence  which  had  hitherto  prevailed.  On  page  115  (margin)  of 
Wigram,  it  is  said:  'The  principle  (if  any)  upon  which  the  excepted  cases, 
taking  them  collectively,  are  founded,  is  by  no  means  obvious; '  and  further 
down,  on  page'  116,  he  says:  '  How  can  the  statute,  which  makes  a  writing* 
indispensable,  be  satisfied,  if  the  thing  which  is  the  subject  of  disposition,  or 
the  person  who  claims  the  benefit  of  it,  is  not  described  in  that  writing  with 
certainty  sufficient  to  enable  the  court,  by  the  description  in  the  writing,  to 
determine  their  identity?'  In  the  case  of  Beaumont  y.  FeU,  2  P.  W.,  the 
master  of  the  rolls,  although  he  admitted  the  parol  evidence,  said:  *  If  this 
had  been  a  grant — nay,  had  it  been  a  devise  — of  land,  in  equity,  where  '  the 
conscience  of  the  heir  may  be  affected,'  in  the  language  of  the  courts,  'if  he 
shall  insist  upon  the  literal  interpretation  of  a  devise  against  the  meaning* 
well  known  to  himself  to  have  been  intended  by  the  testator.'  Naturally 
under  such  circumstances  a  court  of  equity  might  be  more  inclined  to  consider 
the  offer  of  such  evidence  than  a  court  of  law  in  a  dry  legal  action  like  an 
ejectment,  which  is  governed  by  technical  rales.  By  the  statute  of  Maryland 
of  1798,  chapter  101,  all  devises  of  any  land,  etc.,  shall  be  in  writing,  rigned 
by  the  party  devising  the  same,  or  by  some  other  person  in  his  presence,  and 
by  his  express  direction,  and  attested  and  subscribed  to  in  the  presence  ef  the 
testator  by  three  or  four  credible  witnesses,  or  else  it  shall  be  utterly  void  and 
of  no  effect.    This  elause  is  a  literal  transcript  of  the  provision  in  the  statute 
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of  fnads  and  parjories,  39  CharloB  II,  chapter  8.  Now  what  was  the  state  of 
the  law  before  this  statute  ?  In  Wigram  on  Wills,  page  6,  anther's  edition,  it 
is  thns  laid  down:  '  It  was  holden  before  the  statute  that  parol  evidence  was, 
in  certain  eases,  admissible  to  determine  the  person  or  thing  intended,  where 
tlis  deseripHon  in  the  instrument  was  insufficient  for  that  purpose;  as  in  a 
devise  to  A.  B.,  where  there  were  two  persons  of  the  same  name,  or  a  devise 
of  the  manor  of  Dale,  where  the  testator  had  two  manors  of  that  name.  North 
Dale  and  South  Dale,  in  which  cases  parol  evidence  of  witnesses  who  spolie  to 
the  testator's  intention  was  admissible  to  determine  which  of  the  two  persons 
named  respectively  A.  B.,  or  which  of  the  manors  of  Dale  was  intended  by 
the  testator.  That  is  to  say  where  the  identity  of  the  person  or  thing  intended 
by  the  testator  has  been  the  only  point  in  dispute,  and  the  description  in  the 
will  has  been  insufficient  to  determine  it.'  And  further  down  he  says:  '  The 
eonits  have  uniformly  professed  to  be  governed  by  the  admitted  principle  that 
the  judgment  of  a  court  in  expounding  a  will  should  be  merely  declaratory  of 
what  18  in  the  instrument.  This  was  the  general  rule  at  conmion  law  before 
the  statute,  and  if  the  statute  has  not  strengthened  its  obligations,  it  certaiDly 
has  wd  relaxed  them,'  and  as  to  the  eifect  of  the  statute,  the  author  states 
that  it,  '  by  requiring  a  bill  to  be  in  writing,  precludes  a  court  of  law  from 
ascribing  to  a  testator  any  intention  which  his  written  will  does  not  express, 
and  in  effect  makes  the  writing  the  only  legitimate  evidence  of  the  testator*& 
intention.  No  will  is  within  the  statute  but  that  which  is  in  writing,  which 
is  as  much  as  to  say  that  all  that  is  eifectnal  to  the  purpose  must  be  in  writ- 
ing, without  it  had  been  void  by  reason  of  the  mistake  both  of  the  Christian 
and  surname;  but  where  is  the  distinction  between  a  grant  and  a  devise  of 
land  for  the  purpose  under  consideration  ? '  This  case  was  one  where  '  Ger- 
trude Tardley '  was  held  entitled  to  a  legacy  which  was  given  by  the  will  to 
'Qrtherine  Eamley.'  Again  on  page  180  Wigram  says:  '  The  decisions  then 
in  the  excepted  cases  must,  it  is  conceived,  be  considered  to  a  great  extent  as 
arbitrary,  and  not  to  be  explained  upon  any  determined  principle.  They  ap- 
pear to  be  decisions  in  which  the  general  principle  has  been  sacrificed  to  meet 
the  hardship  of  particular  cases.'  One  of  the  principal  cases  involving  the 
admission  of  parol  testimony  to  explain  what  the  testator  meant,  is  the  cele- 
brated case  of  Goblet  v.  Beeehey,  8  Sim.  24.  It  is  well  known  that  the 
ori^  of  Mr.  Wigram's  book  was  in  his  criticisms  on  that  case,  where 
the  master  of  the  rolls  allowed  parol  evidence  to  explain  what  was 
meant  by  a  provision  in  the  will.  This  ruling  however  was  reversed  bj 
Lord  Chancellor  Brougham.  After  the  decision  in  OatM  v.  Beechey,  came 
the  ease  of  MUer  v.  Traoerm,  8  Bing.  In  that  case  the  testator  devised  in  a 
particular  way  all  his  estates  in  the  county  of  Limerick  and  the  dty  of  Lim- 
erick.  It  api>eared  that  the  testator  possessed  estates  in  the  dty  of  Limerick . 
bnt  none  in  the  eounty,  but  that  he  had  large  possessions  in  the  county  of 
'.  'lare,  and  the  offer  was  made  to  prove,  that  in  the  original  draft  of  his  will, 
the  devise  liad  been  of  all  his  lands  in  the  county  of  Clare  and  the  city  of 
Limerick,  and  that  by  a  blunder  of  the  scrivener,  the  county  of  Limerick  haa 
been  inserted  for  the  county  of  Clare.  This  case  was  heard,  on  appeal,  b^ 
Ijord  Ltkhbuimt  and  Lord  Chief  Justice  Tikdal,  among  other  Judges,  ana 
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their  opinions  were  delirered  at  great  length  and  after  nutare  examination, 
and  it  was  there  held  onanimoosly  by  the  judges  that  such  evldenca  was  inad- 
missible. In  18  How.  (see  also  11  Whart. )  in  the  case  of  WMOm  y.  AUen,  this 
case  of  Miller  y.  Traverse  is  adopted  by  the  Supreme  Coart  of  tlie  United 
States  as  expressing  the  correct  position  on  the  subject.  The  testator  in  the 
present  case  does  not  say  that  his  property  was  in  the  city  of  Washington,  and 
it  cannot  be  doubted  that  parol  evidence  to  that  extent  would  be  admisaiblo 
by  way  of  identifying  the  property  named  by  him  in  the  will,  but  the  argu- 
ment is  that  we  can  go  farther  than  this  and  correct  the  numbers  as  given  for 
square  and  lot. 

"  Now  the  applicable  cases  seem  to  be  confined  to  instances  of  what  Lord 
Bacon  calls  '  equivocation '  In  a  will,  recognizing  the  principle  as  laid  down 
by  him  that  parol  evidence  was  admissible  '  where  the  persons  or  things  maj 
be  equally  designated  by  the  same  description/  or  where  there  is  a  descrip- 
tion plain  enough  as  to  one  part  in  the  will  and  equivocal  as  to  the  other,  the 
equivocal  part  may  be  rejected  if  enough  remains  to  let  us  see  what  the  testa- 
tor really  intended  to  express,  or  portions  of  the  description  may  be  rejected, 
provided  there  is  something  left  certain,  as  if  a  man,  on  writing  his  will  on 
the  back  of  a  deed,  should  say,  'I  give  the  piece  of  land  conveyed  to  me  bj 
the  within  deed  containing  one  hundred  acres,  lying  in  the  county  of  Dale,' 
etc.,  he  may  have  number  of  acres  wrong,  he  may  have  the  county  wrong, 
and  he  may  have  the  position  wrong,  and  the  name  may  be  incorrect,  and*  yet 
such  a  devise  msy  be  sustained,  because  a  sufficient  description  of  the  prop- 
erty intended  is  evinced  by  his  declaration  that  it  is  the  property  conveyed  by 
the  deed  that  is  pointed  out  in  the  will  —  in  other  words,  one  thing  may  be 
incorrect  and  be  corrected  by  another,  if  there  is  any  thing  to  correct  it  by . 
In  the  case  of  WOkine  v.  AUen,  18  How.  285,  the  whole  matter  is  decided  on 
the  strength  of  this  English  decision.  ' 

**  Now  applying  these  principles  here,  what  can  we  do  with  the  devise  of 
this  lot?  The  will  says,  *  lot  6,  in  square  403,'  and  it  is  said  that  ought  to  be 
read  lot  8  in  square  406.  The  first  thing  to  do  then  is[to  strike  out  the 
number  of  the  lot  and  then  strike  out  the  number  of  the  square. 
What  then  remains?  Nothing  on  earth  but  these  'improvements.'  It 
is  manifest  that  this  will  wss  not  drawn  by  a  lawyer;  it  jumbles  '  im- 
provements '  and  appurtenances  together,  and  leaves  out  words  of  limita- 
tion, and  makes  other  blunders  all  the  way  through,  and  to  admit  parol  testi- 
mony to  give  effect  to  the  blunders  of  this  man  is  to  do  the  very  thing  which 
the  statute  was  designed  to  prevent.  The  recent  important  cases  seem  to  be 
within  the  principle  I  have  just  enunciated.  For  instance,  a  New  Hampshire 
case,  where  the  property  was  described  wrongly,  but  was  identified  as  *  the 
piece  I  bought  of  A. ; '  a  case  reported  in  2  Washington's  Reports,  where  '  a 
lot  on  Fourth  street  in  the  occupation  of  A.  and  B.,'  was  held  to  pass  a  lot  on 
Third  street  in  the  occupation  of  the  persons  named;  a  case  in  Indiana,  where 
the  north-east  quarter  of  a  township  was  devised  and  the  north-west  quarter 
was  held  to  pass,  the  rest  of  the  descnption  being  there  sufficient;  the  case  in 
20  Missouri,  on  page  289,  where  the  sections  devised  were  right,  but  the  town- 
jship  wrong,  and  the  property  was  ideniilied  in  the  will  by  its  accessibility  to 
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to  the  '  Big  spring; '  the  case  of  FUtpairiek  ▼.  FU&paMek,  in  86  Iowa,  where 
the  testatrix  deviaed  the  west  half  of  the  north-east  quarter,  which  she  did 
not  own,  instead  of  the  east  half  of  the  south-west  quarter,  which  was  her 
propertj,  and  where  the  plaintiff  offered  proof  that  a  similar  mistake  to  that 
Iwiliited  on  in  the  case  of  MUler  v,  Tra/oer9$  had  occurred,  and  to  proye  by  the 
seriyener  that  the  deacription  originally  given  to  him  was  the  correct  one,  but 
the  oAsr  of  parol  proof  was  rejected.  In  the  case  of  Wethere^a  Lemee  y.  Bcu 
eMflls,  the  ciivnmstances  were  quite  touching;  a  settler  in  the  far  west,  killed 
by  Indiana,  while  djring  had  at  the  door  of  his  cabin  dictated  his  will  to  a 
nri^bor;  it  happened  possibly  through  want  of  familiarity  with  the  subject, 
that  the  serivener  incorrectly  recited  the  instructions  of  the  testator,  and 
this  fact  was  so  evident  that  the  heirs  for  many  years  had  held  the  property 
among  themselves  according  to  the  verbal  directions  of  the  testator,  and 
against  the  written  devises  in  the  will.  When  however  a  claim  was  made 
under  the  language  of  the  will,  the  Supreme  Court  held  that  parol  evidence 
of  what  the  testator  directed  the  scrivener  to  write  was  inadmissible  and  that 
the  devises,  as  expressed  in  the  will,  were  conclusive  upon  the  rights  of  the 
parties.  It  results  in  the  language  of  the  court  in  the  case  of  Jack»on  v.  Van 
VachUn,  11  Johns.  901,  that '  in  cases  of  this  kind,  where  there  is  no  suffi- 
cient description  in  the  will,  independent  of  that  which  is  false,  the  devise 
fails  for  nneertainty.  It  would  be  impossible  for  counsel  ever  to  advise  with 
coofideiioe  as  to  a  title  derived  under  a  will,  if  as  in  the  present  instance,  after 
the  expiration  of  nearly  fifty  years,  it  is  admissible  by  parol  evidence  to  prove 
that  a  devise  of  property  distinctly  described  in  the  will  was  in  fact  a  devise 
of  another  portion  not  named  in  the  will  and  differing  in  location  and  in  all 
other  p(»nts  of  description,  and  if  under  the  sanction  of  this  statute  of  frauds 
each  evidence  is  to  be  admitted,  we  may  well,  in  the  language  of  an  English 
jadge,  say  that  its  title  should  be  changed  and  that  it  should  be  called  '  an  act 
for  the  promotion  of  fraud  and  the  encouragement  of  perjuries.' " 
The  chief  justice  dissented. 
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C(HUiUuti^nal  km  —  municipal  ordinance — regtUation  of  raUroadi, 

A  city  ordinaDoe  requiring  street  rmilway  companies  to  report  qoarterlj  the 

number  of  passengers  carried  is  valid. 

npHE  opinion  states  the  case.     The  plaintiff  had  jadgment  below^ 

Bmith  P.  OaU^  for  appellant. 
Lwereti  Belly  for  respondent. 

Bat,  J.  The  defendant  was  prosecnted  and  fined  1500  before 
a  police  justice  of  the  city  of  St.  Louis  for  refusing  to  make  to  the 
city  register  the  report  required  by  section  11  of  article  4,  of 
chapter  31  of  the  revised  ordinances  of  said  city,  approved  March 
29,  1881 »  which  section  is  as  follows: 

**  Section  11.  It  shall  be  the  duty  of  each  and  all  of  the  street 
railroad  companies  in  the  city  of  St.  Louis  to  report  under  oath  to 
the  city  register,  between  the  first  and  fifteenth  day  of  the  months 
of  July,  October,  January  and  April  of  each  year,  by  the  president, 
secretary  or  superintendent,  the  number  of  trips  made  and  passen- 
gers  carried  over  the  road,  of  which  the  person  making  the  report 
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18  an  officer,  during  the  preceding  three  months  ending  on  the 
last  day  of  the  months  of  June,  September,  December  and 
March^  and  any  failure  to  make  the  report  reqiiirod  by  this 
section  ahall  subject  the  street  railway  company  so  offciidinj(  to  a 
fine  of  not  less  than  1500.  It  shall  be  the  duty  of  the  city  register, 
if  said  reports  show  that  any  of  said  companies  have  carried  an 
aTerage  of  oyer  eighteen  persons  per  trip  to  each  car  since  their  last 
preTioQs  return,  to  report  such  company  to  any  of  the  police  jus- 
tices, and  such  company  shall  be  subject  to  a  fine  of  not  less  than 
tSOO  for  the  first  offense,  and  a  fine  of  not  less  than  t500  for  each 
subapqnent  offense." 

The  case  was  appealed  to  the  Court  of  Criminal  Correction,  where 
on  January  27,  1883,  on  atrial  anew,  the  defendant  was  discharged. 
After  motion  for  a  new  trial  orerruled,  plaintiff  was  allowed  an 
appeal  to  the  St.  Louis  Court  of  Appeals,  where  the  judgment  was 
lerersed  (14  Mo.  App.  221),  and  an  appeal  prosecuted  here  by 
defendant. 

The  agreed  statement  of  facts  show  that  the  books  of  the  defend- 
ant contained  the  information  necessary  to  enable  it  to  make  the 
required  reports,  but  that  it  failed  and  omitted  so  to  do,  and  the 
question  is,  whether  the  prorision  of  the  ordinance  requiring  said 
report  is  Talid  and  effectual  against  defendant. 

Defendant's  counsel  urge  the  objection  that  the  second  proTision 
of  said  section  is  unreasonable  and  illegal  as  a  regulation  of  defend- 
ant, and  that  the  first  and  second  provisions  are  so  mutually  con- 
nected with,  and  dependent  on  each  other,  as  conditions,  consider- 
ations, or  compensations  for  each  other  as  to  warrant  a  belief  that 
the  city  council  intended  them  as  a  whole  and  that  therefore  they 
cannot  be  divided,  but  must  stand  or  fall  together.  Whilst  this  is 
a  sound  rule  of  interpretation  or  construction  of  statutes,  we  are 
not  fully  satisfied  of  ite  applicability  to  the  section  in  question. 
It  does  not,  we  think,  appear  from  the  section  itself,  that  the  sole 
purpofltB  of  the  first  provision  was  to  enforce  the  second,  or  that 
it  never  was  intended  for  any  other  independent  purpose.  Provis- 
ions of  like  import  and  of  larger  scope  are  not  uncommon,  and 
exist  without  any  other  provision  corresponding  to  the  second  pro- 
vision of  said  section.  They  may  be,  we  think,  enacted  upon  other 
and  distinct  and  independent  considerations.  Defendant  was,  it 
seems,  oiganised  under  chapter  39,  Revised  Statute/i,  1355,  page 
404,  and  associations  thereby  organized,  were  required,  by  section 
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39  thereof,  to  make  annually,  under  oath,  very  elaborate  and  de- 
tailed reports  of  their  business,  including  the  items  as  to  the  nam* 
ber  of  trips  made  and  passengers  carried,  required  by  the  provision 
in  question,  to  the  secretary  of  State. 

By  the  first  section  of  the  act,  approved  January,  16,  1860, 
the  defendant  was  exempted  from  reporting  to  the  secretary  of 
State  and  required  to  report  to  the  city  comptroller.  Section  3,  of 
said  last  named  act,  authorized  the  city  to  make  such  municipal 
regulations  concerning  the  defendant  as  the  public  interest  and 
convenience  may  require,  but  prohibits  a  reduction  in  the  mte  of 
fare.  The  present  charter  of  the  eity  of  St.  Louis  authorizes  the 
municipal  assembly  by  ordinance,  ''To  determine  all  questions 
arising  with  reference  to  street  railroads  in  the  cor|K)nite  limits  of 
the  city,  whether  sucli  questions  may  involve  the  construction  of 
such  street  railroads,  granting  the  right  of  way,  or  regulating  and 
controlling  them  after  their  completion."  Section  I,  article  10, 
page  1G16,  2  Revised  Statutes"  of  1879. 

In  the  case  of  Railroad  Co.  v.  Railroad  Co.,  72  Mo.  67,  this 
court  lield  that  said  act  of  January  16^  1860,  was  in  force  and  un- 
repealed and  this  defendant  entitled  to  its  benefits.  We  see  noth> 
ing  inconsistent  with  said  act  in  the  provision  of  the  ordinance  in 
question  requiring  said  reports,  but  on  the  contrary  it  is,  we  think, 
clearly  within  the  grant  of  power  conferred  in  said  section  J, 
empowering  the  city  of  St.  Louis  to  make  such  municipal  regula* 
tions  concerning  the  defendant  as  the  public  interests  and  conven- 
ience may  require.  Upon  a  careful  examination  of  the  well  con- 
sidered opinion  of  the  Court  of  Appeals,  touching  the  various  quos- 
tions  raised  and  urged  by  counsel  for  appellant,  in  addition  to  what 
is  here  said,  we  see  no  reason  to  doubt  the  correctness  of  the  con- 
clusions reached  by  that  court,  and  for  these  reasons  its  judgment 
is  affirmed.  In  these  views.  Judges  Norton  and  Black  concur; 
Henry,  C.  J.,  concurs  in  the  result;  Shbkwood,  J.,  defining  his 
own  position  separately. 

Henry,  C.  J.,  and  Shekwood,  J.  We  think  that  the  intent  of 
the  ordinance  in  question  to  make  the  railroad  companies  furnish 
evidence  against  themselves  to  be  used  as  evidence  in  prosecuti<m8 
for  violations  of  the  ordinance  as  clear  as  if  it  had  been  expressed 
in  the  title  or  body  of  the  act;  and  upon  no  principle  can  such  leg- 
ifllation  be  upheld,  except  that  announced  in  the  Ctiff  of  Kansas  v» 
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Clark,  68  Ho.  688,  in  whioh  it  was  held  that  the  Tiolation  of  a  city 
oidinance  is  not  a  i^rime.  In  that  case  two  judges  dissented;  and 
it  is  not  BO  clear  that  the  ordinance  in  question  is  ralid  upon  any 
groand  as  to  admit  of  no  doubts.  Says  Mr.  Wharton,  in  his  work 
on  Evidence:  "  A  witness  also  will  be  reliered  from  answering  a 
question,  a  reply  to  which  might  expose  him  to  a  forfeiture  of  his 
estate.  Nor  does  it  make  a  difference  that  the  penalties  in  a  penal 
prosecution  are  limited  to  a  fine.''  1  Whart  Ev.,  §  634.  We  ex- 
press no  decided  opinion  upon  the  question,  but  have  such  doubts 
of  the  correctness  of  th«  ruling  of  our  associates  that  we  cannot 
give  it  our  hearty  concurrence. 


Dtbb  t.  Wittlbb. 

<8iMo.810 

Marrioffe — right  of  action  for  pouestion  offt^fo^s  kmdi. 

At  ^■*<*>">^w*  law,  the  right  of  aetion  for  poasesslon  of  the  wife's  lands  does  not 
to  the  wife  or  her  heirs  until  after  the  death  of  the  hnshand  and  the 
of  his  light  of  ciutesj  initiate  or  consummate. 


EJECTMENT.    The  opinion  states  the  case.     The  defendant 
had  judgment  below. 

Thomas  A.  Russell  and  B.  P.  Johnson,  for  plaintiff  in  error. 

/>•  Mwrphy,  for  defendants  in  error. 

Rat,  J.  This  is  an  action  of  ejectment  for  certain  real  estate  in 
the  city  of  St.  Louis,  described  in  the  amended  petition,  upon 
which  the  case  was  tried.  Suit  was  commenced  in  May,  1878.  The 
defense  is  the  statute  of  limitations  of  twenty-four  years.  Bev. 
Stat,  §  3^2.  The  reply  is,  that  in  the  year  1838  the  mother  of 
the  pbdntifb  was  the  owner  of  the  land  in  fee-simple,  having 
inherited  it  from  her  father;  that  she  was,  at  the  time,  the  wife  of 
Abner  W.  Dyer,  their  father;  that  there  was  issue  bom  aliye  of  the 
taarriage  in  1837;  that  their  marital  relation  continued  until  1869, 
when  it  was  dissolved  by  the  death  of  the  mother;  that  the  father 
survived  and  died  in  1870;  that  the  plaintiffs  are  the  only  surviving 
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iflsue  of  the  marriage,  and  claim  the  premises  as  heirs  of  their 
mother. 

At  the  trial  evidence  was  given  tending  to  support  this  reply. 
The  court,  under  appropriate  evidence,  in  that  behalf,  offered  by 
the  defendants,  gave  the  following  declaration  of  law,  which  drove 
the  plaintiffs  to  a  nonsuit: 

"  The  court,  of  its  motion,  declares  the  law  to  be,  that  if  def end* 
ants,  or  those  under  whom  they  claim,  entered  upon  a  tract  of  land, 
embracing  the  premises  described  in  the  petition  herein,  in  the 
year  1846,  claiming  to  own  said  tract  under  and  by  virtue  of  a  deed 
purporting  to  convey  the  same  to  them  in  fee,  and  in  that  year 
inclosed  said  tract  with  a  fence,  and  improved  and  cultivated  said 
tract,  and  occupied  said  tract  (or  the  portion  thereof  described  in 
the  petition),  so  inclosed  and  improved  continuously  from  that 
time,  under  such  claim  of  title,  up  to  the  time  of  tiie  death  of 
Abner  W.  Dyer,  on  or  about  the  25th  of  June,  1870,  and  for  three 
years  next  after  his  death,  and  before  the  original  petition  in  this 
case  was  filed,  the  plaintiffs  are  not  entitled  to  recover/' 

After  an  unsuccessful  motion  to  set  aside  nonsuit,  the  plaintiffs 
took  the  case,  by  writ  of  error,  to  the  St.  Louis  Court  of  Appeals, 
where  the  ruling  and  judgment  of  the  Circuit  Court  was  affirmed, 
from  which  the  plaintiffs  bring  the  case  here  by  writ  of  error. 
From  this  record  it  appears  that  the  plaintiffs  claim  the  property 
in  question  as  the  heirs  of  their  mother,  who  at  and  before  1846, 
when  the  adverse  possession,  under  which  the  defendants  claim, 
first  commenced,  was  the  owner  in  fee  of  said  real  estate,  and  a 
married  woman,  with  issue  bom  alive  of  that  marriage;  that  the 
said  marriage  continued  until  1869,  when  it  was  dissolved  by  the 
death  of  the  mother;  that  the  father  survived  the  mother  and  died 
in  1870;  and  that  this  suit  was  commenced  in  1878,  and  within  ten 
years  after  the  death  of  the  father,  but  not  until  thirty-two  years 
after  said  adverse  possession  had  commenced,  and  thirty-one  years 
after  the  date  of  the  present  statute  of  limitations  of  1847,  and 
more  than  three  years  after  the  death  of  their  father.  The  defense 
is  the  twenty-four  years'  statute  of  limitation.  Under  this  state  of 
facts,  the  only  question  is,  are  the  plaintiffs  barred  of  their  right  of 
action  under  a  proper  construction  of  the  statute  of  limitations  of 
1847,  invoked  by  defendants,  for  their  protection? 

The  first  section  of  that  act,  now  section  3219  of  the  Beviaed 
Statutes  of  1879,  on  its  face  declares,  in  substance,  that  no  action 
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for  the  recovery  of  lands,  or  the  pofisession  thereof,  shall  be  com- 
menced, had  or  maintained,  by  any  person  whatever,  unless  it 
appean  that  the  plaintiff,  his  ancestor,  predecessor,  grantor  or 
other  person  under  whom  he  claims,  was  seised  or  possessed  of  the 
premises  in  question  within  ten  yeai^  before  the  commencement  of 
such  action  or  suit.  But  it  may  be  remarked,  at  the  outset,  that 
by  common  consent  the  proper  construction  of  the  statute  is,  that 
notwithstanding  the  sweeping  language  of  the  first  section  of  the 
act  no  person  is  embraced  in  or  contemplated  by  the  first  or  any 
subsequent  section  of  the  statute,  except  such  as  have  a  present 
existing  right  to  commence  an  action  or  make  an  entry.  Dyer  v. 
Brannock,  66  Mo.  422;  s.  c,  27  Am.  Rep.  359;  Johns  v.  Fenton, 
88  Mo.  64;  Harris  v.  Ross,  86  Mo.  89. 

Section  4  (now  section  3222,  of  the  Revised  Statutes,  1879) 
declares  that:  ''If  any  person  entitled  to  commence  any  action, 
in  this  article  specified,  or  to  make  an  entry,  be  at  the  time  such 
right  or  title  shall  first  descend  or  accrue,  either  within  the  age  of 
twenty-one  years,  or  insane,  or  imprisoned  on  any  criminal  charge, 
or  in  execution  upon  some  conviction  of  a  criminal  offense  for  any 
time  less  than  life,  or  a  married  woman,  the  time  during  which 
such  disability  shall  continue  shall  not  be  deemed  any  portion  of 
the  time,  in  this  article  limited,  for  the  commencement  of  such 
action,  or  make  such  entry;  but  such  person  may  bring  such 
action  or  make  such  entry  after  the  time  so  limited,  and  within 
three  years  after  such  disability  is  removed;  provided,  that  no  such 
action  shall  be  commenced,  had  or  maintained,  or  entry  made,  by 
any  person  laboring  under  the  disabilities  specified  in  this  section, 
after  twenty-four  years  after  the  cause  of  such  action  or  right  of 
entry  shall  have  accrued. '' 

Section  3224,  Revised  Statutes  1879,  reads  that:  ''  If  any  person 
entitled  to  commence  such  action  or  to  make  such  enfcry,  die  dur- 
ing the  continuance  of  any  disability  specified  in  section  3222,  and 
no  determination  or  judgment  be  had  of  the  title,  right  of  action  to 
him  accrued,  his  heirs,  or  any  person  claiming  from,  by  or  under 
him,  may  commence  such  action  or  make  such  entry  after  the  time 
in  this  article  limited  for  that  purpose,  and  within  three  years  after 
his  death,  but  not  after  that  period.'' 

The  question  before  us,  it  may  be  remarked,  is  determinable,  of 
course,  by  the  state  of  the  common  law,  as  it  stood  at  that  date, 
unaffected  by  subsequent  statutes,  limiting  the  common-law  rights 
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of  the  husband  in  the  fee-simple  estates  of  the  wife.  The  material 
and  decisive  question  for  determination  in  this  case  therefore  is  to 
whom,  by  the  common  law  as  it  stood  afc  that  date,  did  the  right  of 
action  or  cause  of  entry  accrue,  by  reason  of  the  adverse  possession 
or  disseisin,  under  which  the  defendants  claim  title.  The  solution 
of  that  question  depends  upon  another,  to-wit,  who  under  the  law 
and  the  facts  had,  or  was  entitled  to  the  seisin  and  possession  of 
the  premises  when  the  adverse  possession  first  commenced. 

The  Court  of  Appeals,  in  their  opinion  affirming  the  ruling  and 
judgment  of  the  Circuit  Court  (14  Mo.  App.  52),  held  that  the 
case  was  governed  by  that  of  Valle  v.  Ohenhouse^  62  Mo.  81,  as 
modified  and  explained  by  Dyer  v.  Brannochy  66  Mo.  391,  442;. 
s.  c,  27  Am.  Bep.  359,  adjudicating  upon  this  very  title.  That 
case  (Valh  v.  Oi&nhouse,  supra)  held  that:  ''The  husband  ie 
understood  to  be  jointly  seised  of  his  wife's  estate,  and  during  the 
existence  of  coverture  he  is  not  tenant  by  the  curtesy,  but  only 
seised  by  right  of  his  wife,  and  if  there  be  a  disseisin  it  is  of  the 
joint  estate,  and  they  must  jointly  bring  an  action  to  recover  the 
possession.  Under  this  view  of  the  title  of  husband  and  wife  in 
the  lands  of  the  wife,  the  statute  of  limitations  will  begin  to  run 
from  the  date  of  the  disseisin  against  both.''  If  that  ruling  be 
accepted  as  the  present  state  of  the  law  in  this  State  on  this  ques- 
tion, the  plaintifFs  are  unquestionably  barred.  It  has  been  some- 
thing over  ten  years  since  that  decision  was  rendered,  and  it  has 
justly  been  esteemed  an  im)>ortant  one,  and  if  during  «11  that 
time  its  correctness  has  not  been  challenged,  it  should  not  now 
be  lightly  called  in  question.  It  becomes  important  therefore 
to  consider,  not  only  the  case  itself,  but  also  how  far,  if  at 
all,  and  to  what  extent  it  has  since  been  questioned,  modified  or 
overruled. 

In  the  first  place  it  may  be  remarked  that  the  opinion  in  that 
case  was  that  of  a  majority  of  the  court,  one  of  its  members  being 
absent  and  another  delivering  a  dissenting  opinion  to  the  effect: 
'*  That  the  wife  had  no  right  of  action  or  entry  after  the  disseisin 
until  the  death  of  the  husband,  and  that  her  grantee,  the  plaintiff, 
in  that  event  was  not  barred  by  the  statute  of  limitations.''  It 
may  also  be'added  that  one  member  of  the  majority  placed  his  con- 
currence in  that  opinion  on  grounds  somewhat  different  from  those 
stated  in  the  opinion  proper.  It  may  be  further  remarked  that  the 
case,  when  decided,  was  regarded  by  the  court  as  a  new  one  in 
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to  the  proper  conBtniction  of  out  Btatuie  of  limitations,  and 
for  that  reason,  as  well  as  its  own  merits,  was  carefully  considered 
by  the  seTeral  judges  in  their  respective  opinions.  In  that  of  the 
court  proper,  as  well  as  that  of  the  dissenting  judge,  the  two 
''opposing  theories''  are  elaborately  discussed,  and  numerous 
authorities  cited  in  support  of  the  respectiTe  positions,  so  that 
but  little,  if  any  thing,  remains  to  be  said  on  the  question 
itself  beyond  a  few  remarks,  the  citation  perhaps  of  some 
additional  authorities,  and  a  consideration  of  subsequent  decisions 
of  this  court,  in.  which  the  question  itself,  or  the  legal  propo- 
sitions on  which  the  question  at  issue  rests,  are  stated  and  recog- 
niied  with  more  or  less  distinctness,  or  else  more  ela:borately 
considered,  and  in  one  case,  at  least,  where  the  Valle  y,  Oben- 
houm  case  is  directly  questioned,  and  its  construction  of  the 
statute  of  limitations,  in  this  behalf,  expressly  challenged.  The 
VaUe  Y.  Ob&nhous$  case  itself,  in  speaking  of  the  effect  of  the 
tenancy  hy  the  curtesy  of  the  husband  upon  the  wife's  seisin  and 
possession  of  her  fee-simple  estate,  concedes  that ''  it  is  clear  that 
if  a  wife  has  a  mere  roTersion  the  statute  does  not  bar  her  until  her 
reyersion  vests  by  the  death  of  her  husband,  since  in  such  cases 
her  right  of  action  only  commences  on  the  termination  of  the  par- 
ticular estate."  The  court  then  remarks:  ''Where  a  particular 
estate  has  been  created  by  the  husband,  whether  with  or  without 
the  consent  of  the  wife,  the  wife,  or  her  heirs,  cannot  sue  until  its 
determination."  The  error  in  this  is  that  the  creation  of  the  piir- 
ticnlar  estate  is  the  act  of  the  marital  law,  and  not  of  the  husband's 
deed;  the  latter  simply  transfers  what  the  former  creates.  Under 
the  facts  and  authorities,  the  seisin  and  possession  of  the  wife  by 
operation  of  the  marit&l  law  is  transferred  to  the  husband  during  his 
life,  consequently  no  right  of  action  accrues  to  her  or  her  heirs  until 
his  death,  and  in  such  case  the  wife  is  not  within  the  purview  of 
either  the  ten  or  twenty-four  year  provisions  of  section  3222,  since 
she  is  not,  in  the  language  of  that  section,  entitled  to  commence 
an  action  or  make  an  entry.  In  such  case,  no  cause  of  action 
whatever  accrues  to  the  wife,  until  the  husband's  death.  The 
question  of  the  right  of  action  depends  upon  the  fact  and  right  of 
seisin  or  possession.  Whoever  is  entitled,  under  the  law,  to  the 
possession,  "sa;  necBsritatey^^  is  entitled  to  the  right  of  action.  As 
was  well  said  in  the  dissenting  opinion  in  the  ValU  v.  Ohenhau»e 
case,  9upra^  the  stetute  of  limitations  (section  8222)  does  not  under- 
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tako  to  determine  who  is  or  who  is  not  entitled  to  commenoe  &ii 
action  or  make  an  entry,  but  simply  provides,  within  what  period 
such  person  so  entitled  shall  commence  their  action  or  make  their 
entry.  The  question  is  determinable  solely  by  the  common  law 
applicable  to  the  facts  of  the  case. 

It  may  be  conceded  also,  as  claimed  in  the  concurring  opinion 
in  that  case,  that  the  statute  was  designed  to  operate  with  nnifor* 
mity  and  exclude  all  alike,  whether  infants,  ferns  coverts,  insane 
persons,  etc.,  after  the  lapse  of  twenty-four  years  from  the  date 
when  the  right  or  title  contemplated  shall  haye  first  accrued.  **  If 
(as  elsewhere  said,  in  said  concurring  opinion,  in  speaking  of  the 
right  of  action)  it  has  descended  or  accrued,  then  by  the  express 
proviso  of  the  statute,  twenty-four  years,  eren  in  the  case  of  a  mar- 
ried woman,  makes  a  complete  bar/'  But  the  question  remaius, 
has  the  right. in  question,  under  the  law  and  the  fact,  so  accrued? 
If  it  has,  it  is  unquestionably  barred.  But  otherwise,  not.  It  is 
true  that  infants,  insane  persons,  prisoners,  and  married  women, 
are  all  grouped  together  in  section  3222,  and  are  all  to  be  treated 
alike,  as  barred  by  its  provisions  whenever  they  are  alike  entitled 
to  sue,  but  only  when  so  entitled.  There  is  a  marked  difference 
in  the  effect,  which  the  several  disabilities  therein  mentioned  have 
upon  the  subjects  thereof,  at  least  so  far  as  the  married  woman  is 
concerned.  It  must  be  remembered  that  as  to  infants,  insane 
persons  and  prisoners,  their  several  disabilities  have  no  effect  to 
displace  or  suspend  their  seisin  or  possession  of  their  real  estate. 
Not  so  in  the  case  of  a  married  woman.  Her  disability  of  cover- 
ture, by  its  own  force,  under  the  marital  law,  operates  to  transfer 
her  seisin  and  possession  of  her  fee-simple  estate  to  her  husband, 
and  with  it  the  consequent  right  of  action.  This  important  differ- 
ence, so  far  as  a  right  of  action  incident  to  a  disseisin  is  concerned, 
seems  to  have  been  overlooked,  both  in  the  opinion  of  the  court 
and  that  of  the  concurring  opinion. 

But  passing  from  that  decision,  the  next  case  in  which  this  ques- 
tion came  before  the  court  is  that  of  Dyer  v.  Brannock,  66  Ma 
420-423,  and  especially  422;  s.  c,  27  Am.  Rep.  359,  which  ap- 
pears to  be  an  adjudication  upon  this  very  title  involved  in  this 
oaso.  l4  Mo.  App.  54;  2  Mo.  App.  432.  The  opinion  in  this  case, 
as  I  understand  it,  seriously  impairs,  if  it  does  not  virtually  overrule 
that  in  Valle  v.  Obenhause.  While  it  in  terms  evidently  recognizes  the 
ruling  in  that  case,  yet  it  states  witli  much  distinctness  and  clear* 
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),  and  with  apparent  approyal,  the  general  leading  legal  propo- 
aitions  annoanced  as  the  basis  of  the  dissenting  opinion  in  that 
case.     It  appears  to  me  difficult,  if  not  impossible,  to  reconcile  the 
two  cases.     It  is  there  stated  that  **  it  is  generally  anderstood  that 
the  statute  of  limitations  does  not  run  against  any  one  who  has  no 
Tight  of  possession.''  It  is  there  also  said,  speaking  of  the  husband, 
that ''  so  long  as  he  lived,  his  life  tenancy,  whether  outstanding  in 
a  third  person  or  remaining  in  him,  effectually  prevents  any  action 
or  entry  by  his  heirs.''    It  is  there  further  said,  'Hhis  would  be 
the  result,  whether  the  husband,  during  the  life  of  the  wife,  had 
transferred  his  estate  to  some  third  person  by  deed,  or  it  has  passed 
to  an  adverae  possessor."    It  is  also  there  said  in  speaking  of  the 
instruction  of  the  trial  court  in  that  case,  that:    *'  The  objection 
to  this  instruction  is,  that  the  tenancy  by  the  curtesy  of  A.  W. 
Dyer,  consummate  on  the  death  of  his  wife,  is  entirely  overlooked. 
Mrs.  Dyer  died  in  1869,  before  the  bar  of  twenty-four  years  had 
elapsed.     Her  estate,  not  having  been  barred  by  the  statute  of 
limitations,  on  her  death  passed  to  her  heirs.     Her  heirs  however 
could  not  sue  on  her  death,  because  her  husband  survived  her,  and 
they  had  no  right  of  entry  or  action  during  his  life  estate.     If  the 
statute  of  limitations  is  construed  to  run  against  them  from  the 
death  of  the  mother,  it  operated  against  parties  who  had  no  right 
of  action,  and  who  would  have  been  trespassers  had  they  under- 
taken to  enter.     Indeed,  upon  this  construction  of  our  statute,  had 
the  husband  lived  three  years  or  more  after  the  death  of  the  wife, 
the  title  of  the  heirs  would  be  wholly  destroyed,  since  they  cannot 
sue  during  the  continuance  of  the  particular  estate,  and  before  its 
determination,  the  three  years  from  the  death  of  the  mother  have 
gone  by."    It  is  also  stated  in  said  opinion,  that:     ^^The  person 
barred  by  the  statute  is  one  whose  right  of  entry  has  accrued,  and 
who  neglects  to  sue  during  the  three  years  allowed  after  his  right 
of  action  accrues."    The  opinion  then  winds  up  with  this  remark: 
**  Whether  in  the  event  the  suit  had  not  been  brought  within  throe 
years  after  the  death  of  the  husband,  the  heirs  would  have  been 
barred  by  an  adverse  possession  of  ten  or  thirteen  years,  as  was  held 
by  the  Court  of  Appeals,  is  of  no  practical  importance  in  the  case. 
It  is  unnecessary  to  give  an  opinion  on  this  question  until  such  a 
case  arises."     And  just  that  identical  case  has  arisen  on  this  record 
and  n]>on  th(>  same  title,  and  we  are  now  called  on  to  decide  what 
was  ti)oi*e  waived. 
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In  the  case  of  Kanaga  y.  Railroady  76  Mo.  214,  the  court  states 
the  common-law  rights  of  the  hnsband  in  the  wife's  fee-simple 
lands,  in  the  following  pointed  language:  '^The  husband,  during^ 
the  marriage,  has  the  exclusiye  right  to  the  possession  of  her  real 
estate  not  held  to  her  sole  and  separate  use,  and  is  the  only  proper 
party  plaintiflF  in  a  suit  to  recoyer  possession  thereof. '^  If  this  be 
true,  the  ruling  in  Valle  t.  Obtnhauss,  supra,  cannot  be  correct. 
In  the  still  later  case  of  Gray  v.  Dryden^  70  Mo.  106,  ^fABTiK,  C.^ 
uses  this  equally  pointed  language:  *^  This  was  an  action  for  an 
injury  to  the  actual  possession  of  real  estate.  The  possession  of 
the  wife  was  the  possession  of  the  husband.  I  do  not  well  see  how 
their  possession  can  be  joint  or  common  under  our  law.  Certainly 
this  is  not  so  in  respect  to  her  general  real  estate,  which  is  placed 
by  the  law  in  the  exclusive  possession  of  her  husband.  Where  he 
is  in  possession  of  it,  the  fact  that  she  is  on  it  with  him  gives  her 
no  possession  any  more  than  to  any  other  member  of  his  family 
whose  actions  are  subject  to  his  control.  She  is  not  in  joint  pes* 
session  with  him  because  she  is  there,  and  she  is  not  a  necessary 
party  to  any  suit  to  vindicate  the  possession^'against  trespassers  and 
wrong-doers.''  In  a  still  later  case,  that  of  Mueller  v.  Kaessman, 
84  Mo.  318,  324,  330,  it  was  held  that  /'in  this  State  a  wife  is 
not  a  necessary  party  to  an  action  of  ejectment  by  the  husband 
for  her  lands."  The  leading  question  however  in  that  case  was  as 
to  how  far  and  to  what  extent  the  common-law  rights  of  the  hus- 
band in  the  real  estate  of  the  wife  was  changed,  modified  or  abol- 
ished by  section  3295,  Revised  Statutes,  1879,  first  enacted  in  1863. 
In  the  discussion  of  that  question  the  common-law  rights  of  the 
husband,  anterior  to  that  statute,  are  stated  at  page  324  in  the  fol- 
lowing language:  *^  What  were  the  rights  of  the  husband  at  com- 
mon law  in  the  land  of  the  wife?  These:  He  was  jointly  seised 
with  her  of  that  land;  had,  jure  uxoris,  the  exclusive  right  to  the 
possession  of  that  land,  its  rents  and  profits;  could  make  a  tenant 
to  the  prcBcijJo  ;  could  lease  or  mortgage  by  his  own  deed  alone,  or 
by  his  deed  without  joining  his  wife  with  him;  convey  his  marital 
interest  in  the  land,  which  conveyance  would  be  good  during  their 
joint  lives,  and  his  freehold  estate  might  be  seised  and  sold  on  exe- 
cution." At  page  330,  this  further  language  is  used:  ^^ At  com- 
mon law  it  was  necessary  for  the  husband  to  join  the  wife  with  him 
in  an  action  to  recover  the  real  estate  of  the  wife,  ♦  ♦  ♦  And 
if  the  common-law  rule  has  not  been  abrogated  by  our  Code,  it 


APRIL  TERM,  188^.  93 


Djrer  t.  Wittier. 


would  seem  that  she  must  be  jomed.  It  has  however  been  otherwise 
decided  in  this  State,  the  husband  being  regarded  as  the  only  nee- 
•easaiy  party  plaintiff  in  actions  for  the  recovery  of  her  lands." 
Citing  Gray  t.  Dryden,  79  Mo.  106;  Cooper  y.  Ord,  60  Mo.  430, 
and  cases  cited. 

This  case,  also  says  the  Kanaga  case,  76  Mo.  214,  ''in  so  far  as 
it  conflicts  with  the  views  herein  expressed,  should  be  no  longer 
adhered  to.''  But  this,  as  I  understand  the  case,  does  not  affect 
•or  OYermle  any  thing  therein  said  as  to  the  common-law  rights  of 
husband  and  wife,  anterior  to  the  enactment  of  the  statute  (section 
3295)  limiting  such  rights,  but  only  his  rights  to  his  wife's  land, 
aince  the  passage  of  the  statute  under  construction.  In  a  still  later 
ease,  that  of  Harris  v.  Ross,  96  Mo.  89,  this  language  is  used:  ''  It 
is  of  the  essence  of  the  statute  of  limitations  not  to  run  against  a 
party  until  a  right  of  action  has  accrued  to  such  party.  The  stat- 
ute, strictly  speaking,  it  must  be  remembered,  whether  expressly  or 
by  analogy,  deals  only  with  the  right  of  action,and  when  there  is  no 
such  right  there  can  be  no  bar.  In  such  case  there  is  nothing  for 
the  statute  to  operate  upon  or  to  set  the  same  in  motion.  ♦  *  ♦ 
Section  3222  of  the  statute  of  limitations,  by  its  terms,  deals  guly 
with  persons  entitled  to  commence  an  action  or  make  an  entry,  and 
section  3224,  of  same  act,  has  no  application  to  the  heir  of  a  per- 
son not  thus  entitled." 

In  the  late  case  of  CampbM  v.  Laclede  Oas  Co^  84  Mo.  352,  at 
pages  376-7,  the  commissioner,  after  showing  that  the  plaintiffs 
were  clearly  barred  by  the  ten-year  statute  of  limitations,  adds  this 
further  paragraph:  '' Under  the  rule  approved  in  Valle  v.  Oben- 
hause,  62  Mo.  81,  the  plaintiffs  would  be  barred  by  the  absolute 
limitation  of  twenty*four  years,  which  runs  through  all  these  disa- 
bilities, excepting  only  the  suspension  of  the  right  to  sue,  by  reason 
of  an  existing  tenancy  by  curtesy."  This  at  least  is  a  recognition 
by  the  commissioner  who  wrote  that  opinion  of  the  rule  laid  down 
in  VaUe  v.  Obenhauss.  The  authority  of  that  case,  so  far  as  this 
one  is  concerned,  however,  may  well  be  questioned  for  two  reasons: 
1.  As  it  appears  that  the  plaintiffs  were  clearly  barred  by  the  ten- 
year  law,  it  would  seem  that  there  was  nothing  left  for  the  twenty- 
four  year  proviso  to  operate  on,  and  its  potency  was  not  at  all 
needed,  as  it  only  operates  when  the  ten-year  law  fails  to  destroy 
plaintiff's  title.  2.  As  it  appears  that  the  disability  under  which 
the  parties  labored,  through  whom  the  plaintiffs  claim,  at  the  time 
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the  adverse  poflBession  was  first  taken,  was  that  of  infancy,  and  not 
coverture,  as  in  the  case  at  bar,  their  subsequent  disability  of  cov- 
erture would  afford  no  protection,  as  cumulative  disabilities  are  not 
allowed.  But  be  this  as  it  may,  the  commissioner  evidently  recog- 
nized the  authority  of  that  case.  To  this  opinion  of  the  commis- 
sioner there  is  a  concurring  opinion  of  a  member  of  the  court,  con* 
curred  in  by  three  others  of  the  judges,  to  the  effect  that  "  wliile 
he  concurred  in  holding  the  plaintifb  to  be  barred,  it  was  not  upon 
the  authority  of  that  case;  and  he  desired  to  add  to  what  he  had 
heretofore  said  in  his  dissenting  opinion  (62  Mo.  90)^  that  a  statute 
which  deprives  a  married  woman  of  her  property  for  failure  to  sue 
for  it  in  twenty-four  years,  when  during  all  that  time  she  had  no- 
right  to  the  possession,  and  could  not  therefore,  maintain  an  action, 
for  such  possession,  was  in  his  opinion  plainly  unconstitutional. 
The  construction  given  to  the  statute  by  a  majority  of  the  court  iti 
that  ease  (63  Mo.)  could  not  therefore  be  the  correct  one."  This 
concurring  opinion  is  at  least  a  declaration  to  the  effect  that  the 
rule  laid  down  in  that  case  is  not  the  law.  It  is  however  proper  to- 
say  of  this  concurring  opinion,  as  was  said  of  the  opinion  of  the 
commissioner,  that  its  authority  also  may  be  equally  questioned  for 
the  same  reasons. 

The  last  case  in  which  reference  is  made  to  the  ruling  in  ValU  v. 
Ob&nhausef  62  Mo.  81,  is  that  of  Johns  v.  Fenion,  88  Mo.  64,  which 
was  a  suit  by  the  wife  and  her  second  husband  for  the  admeasure- 
ment of  dower  in  the  real  estate  of  her  first  husband.  The  doc- 
trine of  that  case,  as  I  understand  it,  in  treating  of  the  scope  and 
operation  of  the  statute  of  limitations,  is  to  the  effect  that ''  The  right 
limited  is  a  present  existing  right  of  action  or  of  entry ;  that  the 
wife's  right  to  dower  ij  not  of  that  sort,  and  for  that  reason  not 
barred  by  the  statute,  and  that  it  is  obvious  that  cases  like  Valle  v. 
ObenhauHf  62  Mo.  81,  can  have  no  application  to  such  a  case.'' 
This  manifestly  is  the  correct  doctrine.  The  court  there  speak- 
ing of  the  assignment  of  dower,  holds  that  the  statute  begin? 
to  run  from  the  period  of  its  assignment,  and  if  assigned  be- 
fore her  second  marriage,  her  right  of  action  would  be  barred  in 
ten  years.  If  after  that  marriage,  then  by  the  period  of  twenty- 
four  years,  citing  VaJU  v.  Ob»nhause,  Oonceding  without  admit- 
ting, that  that  might  be  true ;  yet  it  is  obvious  that  such  a  case  is 
not  in  point,  and  would  be  no  authority  in  support  of  the  ruling  in 
ValU  T.  0hmhau8€f  for  the  reason,  if  no  other,  that  the  wife's  real 
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estate  in  the  case  supposed  is  not  an  estate  of  inheritttnee  to  which 
the  hushand's  tenancy  by  the  curtesy  could  attach  or  interpose,  as 
in  that  case  and  the  one  at  bar.  This  case  therefore  has  no  appli- 
cation,  and  is  not  an  authority  in  the  case  at  bar. 

The  law  on  the  question  at  issue  is  well  stated  in  strong  and 
liolnted  language  in  Sedgwick  and  Wait  on  Trial  of  Title  to  Land, 
at  page  117  and  118,  section  219,  where  it  is  said  :  ^'A  tenant  by 
the  curtesy  initiate  may  sue  alone  for  the  possession  of  his  wife's 
land,  and  for  damages  for  withholding  it.  *  *  *  At  common 
law  the  husband's  interest  in  the  estates  of  which  the  wife  was 
posaessed  at  the  time  of  the  marriage  was  a  freehold,  he  alone  hay- 
ing the  right  of  entry  and  the  present  right  of  ezclnsire  enjoyment. 
The  wife  could  not  recoyer  the  lands  from  a  stranger,  eyen  though 
her  husband  was  joined  as  defendant,  and  disclaimed  title,  and  ad- 
mitted the  wife's  right  to  possession.''  To  the  same  effect  also  is 
the  case  of  Clark  r.  Clark,  20  Ohio  St  128,  where  it  is  said  that  dur- 
ing coyerture  the  right  of  possession  of  the  wife's  fee-simple  lands 
is  in  the  husband,  and  the  wife  cannot  maintain  an  action  to  re- 
eoyer  the  same  from  a  stranger.  WiUon  y.  Arentz,  70  N.  0.  670, 
IB  also  a  case  in  point.  In  that  State  it  seems  they  haye  a  statute 
substantially  like  section  3895,  Beyised  Statutes  1879,  and  it  was 
there  held  that,  '^  A  tenant  by  the  curtesy  initiate  has  a  right  to 
sue  alone  for  the  possession  of  his  wife's  land,  and  for  damages  for 
the  detention  of  it,  *  *  *  and  the  fact  that  the  act  of  1848 
(Battle's  Bey.,  ch.  69,  §  33)  depriyes  him  of  the  power  to  lease 
the  land,  without  the  consent  of  his  wife,  will  not  preyent  his  re- 
ooyery  of  the  land  by  an  action,  under  0.  0.  P.  without  joining 
his  wife  as  a  party." 

1 0  the  same  effect  are  the  cases  of  BUdsoe  y.  Sims,  53  Mo.  305; 
and  Eanaga  y.  Railroad,  76  Mo.  207;  Cooper  y.  Ord,  60  Mo.  421, 
430.  In  the  North  Carolina  case  of  Wilson  y.  Arentz,  supra, 
it  is  said  that  '^  For  an  injury  done  to  the  inheritance  his  wife 
must  haye  joined  in  the  suit,  for  a  trespass  to  the  possession  he 
could  sue  alone."  This,  I  apprehead,  is  the  true  criterion  for  de- 
termining when  the  wife  is,  or  not,  a  necessary  or  proper  party  to 
a  suit,  affecting  the  wife's  fee-simple  lands. 

The  objection,  that  the  construction  here  giyen  section  3222  of 
the  statute  of  limitations,  renders  the  same  nugatory  and  senseless, 
so  far  as  a  married  woman  is  concerned,  is  not,  we  think,  well 
taken.     A  married  woman  during  coyerture  may  have  a  right  of 
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action  for  an  injarj  done  to  the  inheritance  or  integrity  of  her  fee- 
aimple  lands,  or  to  the  possession  of  her  sole  and  separate  estate  in 
lands  to  which  the  husband's  marital  rights  are  excluded,  just  i\a 
any  other  person,  and  these  rights  of  actions  of  hers,  and  others  of 
a  like  character,  are  just  as  much  within  the  operation  of  that  sec- 
tion as  any  oth^r  of  the  parties  therein  named.  Whenever  and 
wherever  she  has  a  right  of  action  during  coverture,  she  is  as  fully 
within  the  operation  of  that  section,  twenty-four  years  and  all,  us 
any  other  party  therein  mentioned,  and  equally  barred  whenever 
they  are  barred.  Tbis  objection  therefore  is  without  force  or 
merit,  and  is  fully  met  and  refuted  in  the  dissenting  opinion  of 
Judge  Hough  in  the  case  of  Valk  y.  Obenhause,  62  Mo.  81,  and 
the  argument  need  not  be  here  re-stated. 

The  contention  and  point  in  judgment  in  this  case  is  that  the 
wife,  during  coverture  by  reason  of  the  husband's  curtesy  initiate, 
had  no  right  of  action,  and  that  after  her  death  her  heir  had  none 
by  reason  of  the  husband's  curtesy  consummate,  prior  to  his  death, 
and  for  these  reasons  the  plaintiffs  are  not  barred  by  the  statute  of 
limitations.  Adopting  the  views  expressed  in  the  dissenting 
opinion  of  Judge  Hough  in  the  case  of  Voile  y.  Obenhause,  62  ^lo. 
81,  and  of  the  authorities  there  cited,  as  well  as  in  consideration  of 
the  views  expressed  in  the  subsequent  decisions  of  this  court  here- 
inbefore mentioned,  and  the  additional  comments,  reasons  and 
authorities  herein  given  and  cited,  we  hold  that  the  ruling  of  the 
court  in  that  case  is  not  the  correct  one,  and  its  authority  in  that 
particular  is  hereby  overruled. 

This  leads  to  the  conclusion,  that  upon  the  facts  of  this  case, 
the  plaintiffs  herein  are  not  barred  of  their  right  of  action,  and  for 
these  reasons  the  judgment  of  the  St.  Louis  Gourt  of  Appeals  is 
reversed,  and  the  cause  remanded  for  further  proceeding  io  con- 
formity to  the  views  here  expressed. 

All  concur,  except  Shskwood,  J.,  who  dissents. 
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(9  Mo.  19BB.) 

^irinerMp  — partioipation  in  profit  and  lorn. 

A  mere  |»rtlclpAtioii  in  profit  and  loss  does  not  necessarily  eonstitnte  a  pari- 
nenhip,  as  to  antecedent  creditors,  bat  the  parties  most  have  an  interest  also 
in  the  propertj  which  is  the  subject  of  the  business  association.  {See  naU^ 
p.  99.) 

p  KPLEVIN.     The  opinion  states  the  case. 

A.  W.  AfUhany  and  Cosgrove,  Johnston  c£  Pigott^  for  plaintiff  ir 
«nror. 

JL  F.  Walker  and  Draff  en  A  Williams,  for  defendant  in  error. 

HsKBT,  0.  J.  This  is  an  action  of  replevin  to  recover  of  de- 
fendant thirty-two  head  of  fat  cattle  taken  by  him  as  the  property 
of  James  K.  Estis  on  an  execution  against  Estis  in  favor  of  B.  S. 
Walker.  The  defense  was  that  plaintiff  in  this  case  and  Estis  had 
frandnlently  conspired  to  cheat  and  defraud  the  creditors  of  Estis, 
who  was  in  fact  the  owner  of  the  property,  and  that  Clifton's  claim 
was  made  in  furtherance  of  said  fraudulent  scheme. 

The  evidence  tended  to  prove  that  plaintiffs,  Clifton,  and  Estis, 
both  residents  of  Morgan  county,  had  for  years  been  purchasing 
and  shipping  cattle  to  St.  Louis,  each  on  his  account  and  to  differ- 
'ent  commission  houses,  Clifton  to  Irons  &  Cassidy,  and  Estis  to 
Oeo.  R  Taylor  &  Company.  That  neither  was  using  his  own  cap- 
ital That  they  severally  had  an  agreement  with  tlicir  respective 
commission  merchants,  by  which  he  was  to  purchase  cattle  for  his 
commission  merchant  and  when  the  cattle  were  delivered  in  the 
stock  yards  at  Versailles  and  billed  for  shipment  in  the  cars,  he 
could  draw  a  sight  draft  on  his  commission  merchant  for  the 
amount  paid  for  the  cattle,  he  having  previously  paid  for  them  by 
his  individual  checks  on  banks  at  Versailles.  That  when  the  qat- 
tle  in  controversy  were  levied  upon  in  the  stock  yards  at  Versailles 
they  had  been  billed  by  Clifton  to  Irons  &  Cassidy,  and  Clifton  had 
drawn  a  sig'ht  draft  on  them  in  favor  of  a  bank  at  Versailles  for 
the  amount  necessary  to  cover  his  checks  on  said  bank  to  pay  for 
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the  cattle.  That  said  cattle  wei-e  purchased  by  Clifton  and  paid 
for  by  his  individual  check  on  said  bank,  and  that  Estis  had  no 
interest  in  said  cattle,  except  under  the  following  arrangement  made 
by  and  between  him  and  Clifton,  about  two  years  before  this  bunch 
of  cattle  was  purchased,  viz. :  In  order  to  avoid  conflict  and  rivalry 
between  them;  in  the  cattle  trade  in  that  neighborhood,  it  was 
agreed  that  in  all  lots  of  cattle  bought  in  the  same  neighborhood^ 
and  shipped  by  either,  the  other  should  have  half  the  profits,  if  any, 
arising  from  the  shipment  and  should  pay  half  the  losses  of  such 
shi])nicnt  and  sale,  if  any,  and  in  pursuance  of  said  arrangement 
they  often  assisted  each  other  in  loading  stock  on  the  cars,  and  ac- 
companied each  other  in  purchasing;  and  when  a  portion  of  the 
cattle  in  controversy  were  purchased,  Estis  was  present,  and  wa» 
also  present  when  the  cattle  were  seized  by  Howard,  the  sheriff. 
That  when  either  went  out  of  his  own  neighborhood  and  bought 
cattle,  it  was  on  his  own  account,  and  the  other  did  not  share  in 
the  profits  of  such  purchases.  That  between  the  time  these  cattle 
were  levied  upon,  and  the  date  at  which  they  were  replevied  and 
shipped,  cattle  declined  in  St.  Louis  forty  or  fifty  cents  on  the 
one  hundred  pounds.  The  demand  of  Walker  against  Estis  waa 
the  individual  debt  of  Estis,  with  which  plaintiff  had  no  connection 
whatever,  and  was  contracted  long  before  Clifton  and  Estis  had  any 
business  connection  with  each  other. 

[Omitting  instructions.] 

The  court  tried  the  cause  upon  the  theory,  as  indicated  by 
the  instructions  given  at  defendant's  instance,  and  refused  instruc- 
tions of  plaintiff,  that  a  mere  participation  in  the  profits  and  loss 
of  the  venture  by  one  who  had  no  other  interest  in  the  property 
was  sufficient  to  constitute  him  a  copartner  of  the  other  party  in 
the  property  itself.  This  question  was  elaborately  considered  in  the 
oirinion  of  this  court  delivered  by  Napton,  J.,  in  thecaseof  J9owfi«tt 
V.  Harshe,  67  Mo.  170,  and  tlie  conclusion  announced  was  that  •*% 
mere  participation  in  profit  and  loss  does  not  necessarily  constitute 
a  partnership.*'  This  case  was  followed  in  that  of  Uvaser  v.  Brinks 
68  Mo.  24'^,  and  again  in  the  same  case  reported  in  80  Mo.  350  ; 
Rapp  V.  Vogel,  45  Mo.  534,  is  to  the  same  effect. 

Alfaro  V.  De  La  Ihrre,  decided  by  the  English  High  Court  of 
Chancery,  a  brief  synopsis  of  which  decision  will  be  fonnd  in  S 
Cent.  L.  J.  473,  seems  to  be  directly  in  point  on  the  question^ 
and  in  harmony  with  what  this  court  held  in  the  cases,  Hipra. 
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In  Story  Part.^  g  27,  the  learned  author  says:  '^And  ac- 
cordingly it  has  been  held,  at  the  common  law,  that  if  A.  is 
owner  of  goods,  and  agrees  with  B.  that  B.  shall  be  interested  in 
a  {larticalar  portion  of  the  profit  and  loss  of  the  adventure,  or 
Toyage  abroad  in  which  the  goods  are  to  be  embarked,  sucli  an 
agreement  will  not  alone  make  A.  and  B.  partners  in  the  goods,  us 
between  themselves,  but  only  partners  in  the  profits. ''  As  to  per- 
sons who  have  dealt  with  them  as  partners  this  question  would  be 
presented.  It  is  not  however  in  this  record,  because  the  debt  for 
which  the  cattle  were  seized  was  contracted  by  Estis,  on  his  own 
account,  long  before  he  and  this  plaintiff  had  formed  any  business 
connection.  As  to  such  a  creditor,  his  debtor  must  have  an  inter- 
est not  only  in  the  profits  and  losses  ;  but  also  in  the  property,  the 
subject  of  the  speculation.  In  Aifaro  v.  De  La  Torre,  supra,  the 
mling  seems  to  have  been,  that  an  agreement  between  two  persons 
to  divide  the  profit  or  loss  upon  a  sale  of  goods,  which  are  to  be 
and  paid  for  by  one  of  them,  does  not  create  a  joint  property  in  the 
goods. 

The  judgment  is  reversed  and  the  cause  remanded. 

All  concur.  Judgment  reversed. 

NoTB  BT  Tna  Rbpgrtsr.^  See  Thaffer  ▼.  AuffusHne,  65  Mich.  187;  Par- 
dken  ▼.  Andereim,  5  Mont.  488;  s.  c.;  51  Am.  Rep^  65;  Sodiker  ▼.  AppUgaie,  84 
W.  Ya.  411;  s.  c,  49  Am.  Rep.  202,  and  note,  255;  note,  82  Am.  Rep.  271. 

PaBrtialpiition  in  profits^—  It  was  laid  down  in  Grace  v.  BmUh,  2  W.  Bl.  296, 
and  Waugh  v.  Homer,  2  H.  Bl.  247,  that  mere  participation  in  the  profits  of  a 
hofllneeB  renders  the  recipient  liable  as  partner  to  creditors,  even  though  no 
partoenhip  exists  between  the  parties. 

Db  Grkt,  J.,  remarks  in  Ghraee  v.  Smith  that  "erery  man  who  has  a  share 
of  the  profits  of  a  trade  ooght  also  to  bear  his  share  of  the  loss,  becatise  he 
(the  sharer  in  profits)  takes  a  part  of  that  fund  on  which  the  creditor  of  the 
trader  relies  for  payment" 

The  rale  enondaled  in  Ortice  v.  S/nith  continued  to  be  the  law  in  England  till 
1800,  when  the  House  of  Lords  overruled  it  in  Cox  v.  Eickman,  8  H.  L.  C.  208. 
The  docsrine  laid  down  in  this  case  has  been  uniformly  followed  by  the  Eng. 
liah  eoarts.  BvUen  ▼.  Skarpt  L.  R.,  1  C.  P.  80;  Hohne  ▼.  Hammtmd,  L.  R.,  7 
Kzeh.  218;  MoUooo  ▼.  OouH  of  Warde,  L.  R.,  4  P.  C.  419;  Ex  parte  Tennami, 
U  n.,  0  Ca&.  DiT.  80S;  KeUjf  v.  Saotto,  49  L.  J.  Gh.  (N.  S.)  888;  s.  c,  42  L.  C. 
(N.  &)  8SfT;  OUpin  ▼.  Andwby,  5  B.  ft  Aid.  594. 

The  purport  of  the  opinions  delivered  in  Cox  ▼.  Eickman  in  the  House  of 
I4>rd8  is  very  clearly  and  succinctly  stated  in  Holme  y.  Hammond,  eupra: 
**The  principle  to  be  collected  from  them  appears  to  be  that  partnership,  even  as 
to  third  parties,  is  not  oonstitated  by  the  mere  fact  of  two  or  more  persons  par- 
ticipating or  being  Interested  In  the  net  profits  of  the  business,  but  that  th« 
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ezistenoe  of  such  partnereliip  implies  also  the  existence  of  sach  a  lelation  be- 
tween those  persona  as  that  each  of  them  is  a  principal,  and  each  an  agent  for 
the  others." 

Blackburn,  J.,  in  Butten  y.  Sharp,  mpra,  in  referring  to  Cox  y.  Eiekman, 
■ays:  "I  think  that  the  r(Uio  decidendi  is  that  the  proposition  laid  down  in 
Waugh  \,  Carver,  yIz.,  that  a  participation  in  the  profits  of  a  basiness  does 
of  itself,  ty  operation  of  law,  constitute  a  partnership,  is  not  a  correct 
statement  of  the  law  of  England;  but  that  the  true  qnestion  is,  as  stated  bj- 
Lord  Chanworth,  whether  the  trade  is  carried  on  on  behalf  of  the  person 
sought  to  be  charged  as  partner,  the  participation  in  the  profits  being  a  most 
important  element  in  determining  the  question,  but  not  being  in  itself  decis* 
Iyo;  the  test  being  in  the  language  of  Lord  Wensleydale  whether  it  is  such 
a  participation  in  the  profits  as  to  constitute  the  relation  of  principal  and  agent 
.between  the  person  taking  the  profita  and  those  actually  carrying  on  the  busi- 
ness." 

The  case  of  Mdwoo  y.  Court  of  Wards,  supra,  was  a  case  of  a  loan  of  monej- 
for  which  the  borrower  was  to  pay  a  share  of  the  profits  of  the  business  in 
which  the  money  was  to  be  used.  The  borrower  agreed  with  the  lender  to 
allow  him  to  control  the  business  in  seYeral  important  particulars;  and  yet  it 
was  held  that  th^  lender  was  not  thereby  rendered  liable  to  creditors  as  part- 
ner. Baron  Bramwell,  in  BuUen  y.  Sharp,  characterized  the  rule  of  Ghraee  v. 
Smith  as  one  which  had  ''caused  more  injustice  and  mischief  than  any  bad 
law  in  our  books,"  and  also:  "  They  say  that  the  defendant  is  a  partner  with 
his  son,  and  that  if  not  partners  inter  ee,  they  are  so  as  regards  third  parties. 
A  most  remarkable  expression.  Partnership  means  a  certain  relation  between 
two  parties.  How  then  can  it  be  correct  to  say  that  A.  and  B.  are  not  in  part- 
nership as  between  themselYes;  they  haYO  not  held  themselYes  out  as  bein^ 
so,  snd  yet  a  third  person  has  a  right  to  say  they  are  so  as  relates  to  him  ?  A. 
is  not  the  agent  of  B.  B.  has  noYer  held  him  out  as  such;  yet  C.  is  entitled  as 
between  himself  and  B.  to  say  that  A.  is  the  agent  of  B.  Why  is  he  so  enti- 
tled if  the  fact  is  not  so,  and  B.  has  not  so  represented  ?  " 

Under  these  authoritieB  it  is  clear  that  the  question  of  liability  to  creditors 
in  England  depends  entirely  upon  the  existence  of  a  partnership  inter  $e.  If 
a  partnership  has  been  established  between  the  parties,  of  course  all  the  part- 
ners are  responsible  for  firm  debts;  bat  no  one  can  be  charged  as  a  partner 
who  is  not  a  partner  in  fact,  unless  he  has  by  his  acts  or  declarations  estopped 
himself  from  claiming  that  he  is  not  a  partner. 

There  are  therefore  only  two  grounds  of  liability  to  creditors:  The  party 
sought  to  be  charged  as  partner  either  must  be  a  partner  in  fact  or  he  must 
hsYO  estopped  himself  from  denying  the  existence  of  a  partnership  relation 
between  himself  and  another. 

Mr.  Lindley.  after  reviewing  the  English  cases,  comes  to  this  conclusion: 
"  In  fact  the  strong  tendency  of  the  above  decisions  is  to  establish  the  doctrine 
that  no  person  who  does  not  hold  himself  out  as  partner  is  liable  to  third 
persons  for  the  acts  of  persons  whose  profits  he  shares,  unless  he  and  they  are 
vaaUy  partners  inter  9$;  and  it  is  perhaps  not  going  too  far  to  say  that  this  is 
now  the  law. "  1  Lind.  on  Pftrt.  48.  This  was  the  rule  of  the  Roman  law.  and  is 
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Uie  doctrine  of  the  modem  foreign  law  throughout  Europe.  That  the  courts 
of  this  countiy  have  always  felt  the  rule  enunciated  in  Grace  v.  Smith  to  be 
unsound  and  unjust  is  manifested  by  the  numerous  exceptions  to  the  rule 
which  would  have  been  establiaJvod  in  cases  in  which  the  rule  could  haye  been 
applied  as  reasonably  as  in  any*c^^in  .whi(;]i  it.has  ]i)een  applied. 

Participation  in  profits  for  s«i^vi<^es.'^*^Oire  csceptiop^  «8  \n  favor  of.  9eryants 
and  employees.  The  courts  have  uniformly  field  that  kA  f|Jg^*eemen,t  {o-roQCiiTe  \ 
a  certain  percentage  of  profits  as  compensation  for  services  does*  not*  rendfir  * 
ihe  participant  in  profits  liable  to  the  creditors  of  his  principal  or  master. 
Bradley  v.  White,  10  Mete.  808;  s.  c,  48  Am.  Dec.  485;  Deming  v.  CabboU,  0 
Mete.  82;  Eiehardeon  v.  HughUt,  76  N.  Y.  55;  8.  c,  82  Am.  Rep.  267;  BurMe 
V.  Eekhardt,  1  Den.  841;  s.  c,  8  N.  Y.  182;  Loomis  v.  Marshall,  12  Conn.  69; 
8.  &,  30  Am.  Dec.  596;  NicJujlae  v.  TMOgee,  50  Wis.  491;  Smith  v.  Bodine,  74 
N.  Y.  80;  Lewie  v.  Oreicher,  51  N.  Y.  281;  Ambler  v.  Bradley,  6  Vt.  119;  ffanna 
V.  FUni,  14  C^l.  78;  Barber  v.  GaealU,  80  Cal.  92;  Biggine  v.  Oraham,  51 
Mo.  17;  Bdioard  v.  Traey,  62  Penn.  St.  874;  Pond  v.  Oummine,  50  Conn.  872; 
Gothran  v.  Marmaduke,  60  Tex.  870;  Meholaue  v.  Thielgee,  50  Wis.  491 ;  Hoi- 
brook  v.  Obeme,  56  Iowa,  824;  LeFewe  v.  Caeagnio,  5  Colo.  564;  Walker  v. 
Bireeh^  51  L.  T.  Rep.  (N.  S.)  481,  and  cases  cited  in  note  1,  p.  20,  vol.  1,  Lind. 
on  Part. 

Participation  in  profits  for  rent. —  Another  exception  to  the  rule  is  that  a 
lease  of  a  farm  on  shares,  or  of  any  property  on  condition  that  the  lessee  is  to 
pay  as  rent  a  certun  share  of  profits,  will  not  impose  upon  the  lessor  the  lia- 
bility of  a  partner.  McDonnell  v.  Battle  Houee  Co,,  67  Ala.  90;  s.  c,  42  Am. 
Rep.  99;  Beecher  v.  Btuh,  45  Mich.  188;  s.  c,  40  Am.  Rep.  465;  Brown  v.  Ja- 
qaette,  M  Penn.  St.  118;  s.  c,  89  Am.  Rep.  770;  Putnam  v.  Wiee,  1  Hill,  234; 
Ckriatian  v.  Crocker,  25  Ark.  827;  Hdmeey.  Old  Colony  B.  Co.,  6  Gray,  58; 
DonnOl  v.  Hareh,  67  Ma  242;  Dtrinell  v.  St&ne,  80  Me.  884;  Jeter  v.  Penn,  28 
La.  Ann.  230;  s.  c,  26  Am.  Rep.  98;  Tayloe  v.  Bueh,  75  Ala.  482;  Oardenehire 
y.  Smith,  89  Ark.  280;  Clark  v.  Smith,  52  Vt.  529;  Bay  v.  Stevem,  88  N.  C.  88; 
t^  c,  43  Am.  Rep.  782.  But  see  BeynMs  v.  Pod,  84  N.  C.  87;  8.  c,  87  Am. 
Rap.  007. 

Numerous  other  authorities  might  be  cited,  but  these  are  sufficient,  as  the 
point  is  well  settled.  This  doctrine  of  non-liability  applies  in  all  cases  in 
which  the  party  sought  to  be  charged  as  partner  has  received,  or  is  to  receive 
a  share  of  profits  as  compensation  for  services  performed  or  for  the  use  of 
property  furnished.     Story  on  Part.,  §§  41-48;  3  Kent  Com.  88. 

Participation  in  profits  for  use  of  money. —  There  has  been  frequently  be- 
fore the  courts  of  this  country  the  question  whether  an  agreement  to  receive  a 
eerkdn  portion  of  profits  as  compensation  for  the  use  of  money  loaned  will 
render  the  participant  in  profits  who  merely  lends  his  money  liable  as  partner 
to  creditors.  The  dedded  weight  of  authority  is  against  the  liability.  WU" 
Uam$  v.  South,  7  Iowa,  484;  Bart  v.  Kelly.  83  Penn.  St.  286;  Smith  v.  Knight, 
71  UL  148;  8.  c,  22  Am.  Rep.  94;  Barvey  v.  ChUde,  28  Ohio  St.  819;  s.  c.  22 
Am.  Rep.  887;  Baetman  v.  Qark,  58  N.  H.  276;  s.  c,  16  Am.  Rep.  192;  Sktgar 
V.  Ormtfwd,  76  N.  Y.  97;  Riehardion  v.  Bughitt,  76  N.  Y.  55;  s.  c,  82  Am. 
Rep.  287;  Ourry  ▼.  Pbwler,  87  N.  Y.  88;  s.  c,  41  Am.  Rep.  848;  Boston  d  Col. 
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Smelt.  Co.  ▼.  Bmiik,  18  R.  I.  27;  b.  c,  48  Am.  Bep.  8;  In  re  FrandB,  8  Sawy. 
286;  Polk  v.  Buchanan,  6  Sneed,  721;  Gibeon  ▼.  Stone,  48  Barb.  285;  a.  c,  28 
How.  Pr.  468;  Lord  ▼.  Proctor,  7  Phlla.  680;  Campbell  v.  Dent,  64  Mo.  825; 
Bager  v.  Crawford,  76  N.  Y.  97;  CuUcy*^.- &hoarda,  44  Ark.  428;  s.  c.  61  Am. 
Rep.  614;  Slade  v^  Paeckal,  tC7<GK  Sll;  ^6»^«;<  ▼.  Heterick,  85  Sapr.  a.  (N. 

Y.>4(».'. .    :   .  :  v:\  •    :•*  •• 

>  lir.Q4i7y  Y.l^PlntfAn',  87  N.  Y.  88,  tlie  court  say:  "In  Biehardeon  y.  HughUt, 
76"^.  Y.  55,  it  was  held  by  this  court  that  a  person  who  has  no  interest  In  tbe 
business  of  a  firm  or  in  the  capital  invested,  save  that  he  is  to  receive  a  share 
of  the  profits  as  compensation  for  services  or  for  money  loaned  for  the  benefit 
of  the  business,  is  not  a  partner,  and  cannot  be  held  liable  as  such  by  a  cred- 
itor of  the  firm.  The  case  cited  is  very  similar  in  its  leading  aspect  to  the  one 
at  bar."  The  question  was  directly  involved.  Fowler,  who  was  sought  to  be 
charged  as  partner,  had  loaned  $50,000  to  certain  owners  of  real  estate  to  en- 
able them  to  erect  certain  buildings  thereon.  Fowler  was  to  receive  as  oozn- 
pensation  for  the  use  of  his  money  interest  thereon  and  one-half  of  the  profits 
arising  on  a  sale.  The  claim  was  for  work  performed  and  materials  furnished 
in  the  erection  of  these  buildings.  HM,  that  Fowler  was  not  liable  as  partner. 

In  Boeton  and  Colorado  SmeUing  Co.  v.  SmUh,  18  R.  I.  27;  a.  c,  48  Am. 
Rep.  8,  it  was  held:  "  An  agreement  to  lend  money  and  indorse  to  a  certain 
amount  for  the  purposes  of  the  borrower's  business,  in  consideration  of  a  cer- 
tain percentage  of  the  net  profits  of  that  business,  does  not  constitute  the  par- 
ties partners  as  between  themselves  or  as  to  third  parties." 

There  are  some  authorities  which  apparently  militate  against  this  doc- 
trine; but  a  careful  analysis  of  them  will  show  that  they  are  only  apparently 
and  not  really  opposed  to  it.  Parker  v.  Canfield,  87  Conn.  250;  B.  c,  9  Am. 
Rep.  817;  LeggeU  v.  Hyde,  58  N.  Y.  272;  8,  c,  17  Am.  Rep.  244;  Wood  v. 
JidlleU,  7  Ohio  St.  172;  Moion  v.  Partridge,  66  N.  Y.  683;  BoeenflM  v.  Halght, 
68  Wis.  260;  s.  c,  40  Am.  Rep.  770;  Sheridan  v.  Medina,  10  N.  J.  L.  469. 

Maton  V.  Partridge  is  not  in  point,  for  it  appears  in  that  case  that  the  par- 
ties had  endeavored  by  agreement  to  restrict  the  liabilities  of  Partridge,  who 
was  sought  to  be  charged  as  partner  to  the  sum  of  $2,000.  There  was  tb^refore 
an  actual  partnership  between  the  parties,  and  of  course  Partridge  was  liable, 
because  the  common  law  recognized  no  special  or  limited  partnership,  and  his 
attempt  to  restrict  his  liability  as  partner  was  therefore  futile. 

In  Boeenfleld  v.  Haight  the  court  based  its  decision  that  Haight,  whom  cred- 
itors were  seeking  to  charge  as  partner,  was  liable  as  such,  on  the  ground  that 
he  was  to  receive  three-fifths  of  the  profits,  not  as  compensation  for  the  use  of 
his  money,  but  as  a  party  interested  as  principal  in  the  business.  In  other 
words  the  court  held  that  the  agreement  made  Haight  a  partner  in  fact  for  all 
purposes,  because  he  was  actually  interested  in  the  management  and  prosecu- 
tion of  the  business.  At  page  266  the  court  say.  '*  But  it  is  said  in  answer  to 
this  view  that  the  intention  of  the  parties  was,  that  Haight  should  receive 
three-fifths  of  the  profits  as  a  mode  of  compensation  for  the  use  of  his  money, 
but  that  he  was  not  to  participate  in  the  profits  as  such.  On  looking  at  tbe 
different  clauses  of  the  agreement,  it  is  very  clear  to  our  minds  that  ^is  con- 
struction is  not  correct."    The  court  expressly  recognized  the  soundness  of  the 
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doeliine  that  there  is  no  Uability  as  partner  wlien  tliere  is  a  mere  participation 
in  profits  as  oompensation  for  the  use  of  money  hj  distinguishing  the  case  at 
bar,  from  Biehardstm  v.  HughiU,  76  N.  T.  55,  in  which  that  doctrine  was 
enandatod:  "  The  case  of  BiehardMn  ▼.  HughUt  is  much  more  similar  to  the 
one  at  har,  bat  still  that  is  distingnishable.  The  cdurt  construed  the  agree- 
ment in  that  ease  as  amounting  to  a  contract  for  a  loan,  and  the  provision  as  to 
profits  being  intended  merely  as  a  mode  of  providing  compensation  to  the 
lender  for  the  use  of  his  money  adranoed."  The  lender  there  received  the 
share  of  the  profits  not  as  a  partner  but  on  account  of  the  debt  owing  to  him 
by  the  firm,  the  court  holding  that  he  was  only  interested  in  the  profits  of  the 
boflineas  as  a  measure  of  oompensation  for  the  use  of  his  money. 

LeggeU  v,  Hyde,  mtpra,  has  been  practically  overruled  by  the  Court  of  Ap- 
peals in  Bichardion  v.  HughUt  and  Curry  v.  Fowler,  gupra.  In  Biehardion 
V.  HughUt  the  court  attempted  to  distinguish  Leggett  v.  Hyde  from  the  case  at 
bar,  and  ba^ed  that  distinction  upon  the  statement  that  in  Leggett  v.  Hyde  the 
"  mcmey  was  advanced  with  a  view  to  a  partnership  and  for  the  benefit  of 
Hyde  himself." 

Wood  v.  MaUeU,  7  Ohio  St.  172,  so  far  as  it  can  be  construed  as  sustaining 
the  principle  that  mere  participation  in  profits  as  compensation  for  a  loan  cre- 
ates a  liability  as  partner,  has  been  overruled  by  the  case  of  Harvey  v.  ChOdi,  * 
38  Ohio  St.  319;  s.  c,  22  Am.  Rep.  887  The  plaintiff  sought  to  recover  of  the 
defendant  the  value  of  certain  hogs  sold  by  plaintiff  to  one  Potter,  on  the 
ground  that  defendant  was  Potter's  partner.  The  following  are  the  facts  on 
which  it  was  claimed  that  defendant  was  liable  to  the  plaintiff  as  partner: 
Potter  went  to  defendant  and  told  him  that  he  had  contracted  for  about  two 
car  loads  of  hogs  to  be  delivered  the  next  day  at  Loudon ville,  and  that  he  had 
no  money  to  pay  for  them.  He  requested  defendant  to  advance  the  money  and 
lako  an  interest  in  the  hogs,  but  defendant  refused  to  do  so.  Potter  then  pro- 
posed that  if  defendant  would  let  him  liave  the  money  to  enable  him  to  pay 
for  the  hogs  he  had  bought  and  others  he  might  have  to  buy  to  make  the  two 
car  loads,  defendant  should  take  possession  of  the  hogs  when  carried  to  Lou- 
donville  as  security  for  the  money;  take  them  to  Pittsburgh;  sell  them  and 
take  his  pay  from  the  proceeds  of  the  sale;  that  he  might  have  one-half  of  the 
net  profits,  and  that  in  no  event  should  he  sustain  any  loss,  but  that  Potter 
should  pay  the  money  advanced  by  defendant  in  case  the  amount  realized  from 
the  sale  of  the  hogs  should  be  insufficient.  The  defendant  accepted  the  prop- 
osition and  advanced  Potter  $2,500.  Afterward  Potter,  without  the  knowledge 
of  defendant,  bought  of  plaintiff  the  hogs,  the  value  of  which  the  plaintiff 
sought  to  recover  from  defendant  in  this  case.  These  hogs  formed  part  of  the 
two  car  loads  which  were  sold  by  defendant  in  Pittsburgh.  The  proceeds  of 
the  sale  were  not  sufficient  to  pay  defendant  the  money  loaned,  and  Potter  paid 
him  the  balance.  The  court  held  that  defendant  was  not  liable  as  partner. 
The  case  is  a  very  strong  one,  for  the  reason  that  there  not  only  was  an  agree- 
ment to  share  profits,  but  the  defendant  was  authorized  to  and  actually  did 
take  possession  of  and  sell  the  property. 

The  only  remaining  authority  which  would  seem  to  sanction  the  early  doc- 
trine of  liability  from  mere  participation  in  profits  as  compensation  for  a  loan 
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Is  Parker  v.  CanflM,  37  Conn.  250;  s.  c,  9  Am.  Rep.  SI 7.  That  case  on  a 
careful  examination  will  appear  to  Bostain  no  sueh  rale.  It  is  apparent  from. 
the  facts  of  tlie  case  thai  it  was  the  intention  of  the  parties  that  a  pwi^ 
nership  should  exist  between  the  parties,  and  that  the  device  of  a  loan  was 
resorted  to  under  advice  of  counsel,  in  order  that  certain  of  the  partners  might 
escape  liability  as  such.  This  appears  from  the  statement  of  facts  in  the  opin- 
ion of  the  court,  which  is  as  follows:  "  In  January,  1806,  counsel  was  applied 
to  to  draw  the  papers,  and  the  parties  then  learned  that  their  agreement  would 
make  them  partners.  Thereupon  it  was  agreed  upon  by  the  defendants  that 
the  money  invested  by  Canfield  and  Hutchinson  (who  were  sought  to  be  cliarged 
as  partners)  should  be  regarded  as  a  loan,  and  the  attorney  was  requested  to 
prepare  a  writing  which  should  secure  to  them  one-third  of  the  profits  with- 
out subjecting  them  to  liability  as  partners."  The  debts  on  which  Canfield  and 
Hutchinson  were  held  liable  as  partners  were  contracted  after  the  agreement 
was  attempted  to  be  changed  into  a  loan.  Now  it  is  clear  that  they  were  both 
partners  in  fact  prior  to  that  time.     The  court  so  expressly  held. 

**  The  defendants,  while  acting  under  their  verbal  agreement,  were  clearly 
partners  both  inter  se  and  as  to  third  parties.*'  There  was  nothing  in  the  mod 
ificatioQ  of  the  agreement  which  indicated  that  the  relation  was  to  be  changed. 
Canfield  and  Hutchinson  were  to  lose  no  right  to  exercise  the  same  control  over 
the  business  which  they  could  exercise  before  as  partners.  The  only  purport 
of  that  modification  was  that  for  the  purpose  of  shielding  them  from  liability, 
their  investment  in  the  business  should  be  "  regarded  as  a  loan."  They  were 
therefore  still  partners,  and  their  attempt  to  restrict  their  liability  of  course 
afforded  them  no  exemption  from  partnership  responsibilities.  While  the 
court  referred  with  approval  to  the  doctrine  of  Orace  v.  Smithy  yet  what  was 
said  on  the  subject  was  mere  obiter,  as  the  court  based  its  decision  on  the 
ground  that  the  two  defendants,  Canfield  and  Hutchinson,  were  parties  in  fact 
as  well  after  as  before  the  modification  of  the  original  agreement.  The  court 
say:  "  The  business  is  one  in  which  the  defendants  are  all  interested.  The 
defendants  are  all  principals.  Andrews,  as  their  agent,  is  using  funds  fur- 
nished by  them  all  in  a  manner  agreed  upon  by  them  all  for  their  joint  benefit 
and  profits." 

These  are  all  the  American  cases  which  appear  to  give  any  countenance  to  the 
notion  that  participation  in  profits  as  compensation  for  a  loan  renders  the  recipient 
liable  as  partner.  We  will  now  advert  to  the  English  authorities.  The  case 
of  Mdwoo  V.  (hurt  of  Wards,  L.  R.,  4  P.  C.  419,  has  been  referred  to  already. 
In  that  case  the  person  whom  the  creditors  attempted  to  hold  as  partner  ad- 
vanced large  sums  of  money  to  certain  merchants,  and  took  as  security  a  charge 
on  their  business  with  extensive  power  of  control,  and  stipulated  for  a  large 
commission  on  their  profits  whilst  any  thing  remained  due  to  them,  and  for 
payment  of  his  principal  and  twelve  per  cent  interest.  The  court  held  that 
the  transaction  was  a  loan,  and  that  the  lender  was  not  liable  as  partner. 
This,  like  the  case  of  Harvey  v.  OhiUdi,  iupra,  is  a  very  strong  one,  as  the 
lender,  like  the  lender  in  that  case,  had  by  the  terms  of  his  agreement,  a  right 
to  exercise  an  extensive  control  over  the  business.  PooUy  v.  Dteier,  6  Ch.  D. 
408,  is  not  in  conflict  with  this  ease.    It  was  not.  a  case  of  loan.    The  so- called 
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lenden  woe  not  absolutely  entitled  to  a  repayment  of  their  loan.  Their  right 
to  a  retain  of  ihrtr  adTmnoes  depended  apon  the  anooeas  of  the  bnsiness,  and 
BO  far  from  having  under  their  agreement  a  right  to  insist  on  a  repayment  of 
tbe  loll  amount  loaned,  they  might  be  compelled  to  refund  whateyer  they  had 
already  reoeiyedby  way  of  profits,  or  onaoooant  of  their  loan.  It  was  therefore 
not  a  mere  loan  of  money,  to  be  repaid  at  all  eyeuts,  bat  the  investment  of 
capital  in  boaineaB,  with  the  risk  of  loss  of  that  capital  in  case  the  business 
shoold  prove  nnanooeesf  al.  The  parties  having  agreed  to  share  losses,  were 
putoers  itU&r  as  nnder  all  the  aathorities,  and  they  were  liable  for  all  losses, 
eten  beyond  the  aanonnt  of  their  investment,  because  it  was  not  in  their  power 
to  restrict  their  liability  as  partners  without  forming  a  special  partnership  un- 
der the  statute. 

Partlc^Milion  In  profits  for  use  of  money  inter  se.  —  The  authorities  are 
nnanimoua  to  the  effect  that  an  agreement  to  receive  a  certain  share  of  profits 
as  compensation  for  a  loan  does  not  render  the  parties  partners  inter  «^     Rtid- 
dirJt  V.  Mt,  83  Iowa,  402;  Bmaru  v.  Wsstfldd,  97  Mass.  280;  Linter  v.  MUkin, 
47  m.  197;  Adams  v.  Fink,  58  111.  219;  Pinkney  v.  Keyler,  4  E.  D.  Smith,  460; 
Sdttflp  V.  Ham^  81  N.  Y.  821.    In  Smith  v.  Knight,  71  111.  148;  s.  c,  22  Am. 
Hep.  94,  the  Sapreme  Ck>art  of  Illinois,  after  referring  to  the  two  cases  in  that 
State  cited  first  above,  decided  tliat  the  lender  in  that  case  could  not  be  a  part- 
ner as  to  creditors,  as  he  was  not  a  partner  in  fact;  that  the  only  question  in 
tlie  absenee  of  estoppel  was  whether  the  party  sought  to  be  charged  as  a  part- 
ner actually  was  a  partner.     After  citing  those  two  cases  the  court  say:  "Those 
cases  were  between  the  alleged  partners.    It  remains  to  inquire,  as  this  is  a 
ease  between  alleged  partners  and  a  third  party,  whether  any  act  was  done  by 
Knight,  Baker  &  Co.  to  make  them  partners  as  to  third  parties.  Notwithstand- 
ing this  ag^reement,  did  they  hold  themselves  out  to  the  public  as  partners  ?  ** 
The  court  thus  expressly  held  that  the  test  of  a  partnership  between  the  par- 
ties is  the  test  of  a  partnership  as  to  creditors  in  the  absence  of  estoppel,  and 
that  therefore  no  creditor  can  hold  a  person  liable  as  partner  who  is  not  in  fact 
a  partner,  providing  that  he  has  not  estopped  himself  from  denying  the  part* 
nership  relation.     This  case  was  also  a  case  of  a  loan.    The  purport  of  the 
decision  is  clearly  stated  in  the  syllabus:  "  A.  agreed  to  advance  money  to  B. 
from  time  to  time  up  to  a  certain  amount  to  enable  B.  to  carry  on  business; 
and  B.  agreed  to  pay  interest  to  A.  on  the  average  balance  advanced,  and  also 
to  divide  the  profits  after  deducting  a  fixed  sum  for  expenses;  but  A.  was  not 
to  bear  any  losses.  HM,  that  A.  and  B.  were  not  partners  as  to  third  persons.  "^ 
Bigiit  to  soe  for  aoooontlng. —  It  has  sometimes  been  stated  that  participa- 
tion in  profits  ought  to  render  the  recipient  liable  on  the  ground  that  he  has  a 
right  to  bring  an  action  in  equity  for  an  account  of  the  profits  in  order  to  fix 
the  amounts  coming  to  him.    Now  the  fallacy  of  this  argument  lies  in  the 
assamption  that  no  other  than  a  partner  can  maintain  such  an  action.    This  is 
not  the  law.     It  is  well  settled  that  any  person  who  has  a  right  to  a  certain 
share  of  profits,  though  he  be  not  a  partner,  may  file  a  bill  for  an  account  of 
such  profits.     BmUey  v.  Ha/rfi$,  10  R.  I.  484;  s.  c,  14  Am.  Rep.  695;  Har- 
ffrtne  V.  Canray,  4  G.  E.  Green,  280;  Harrington  v.  Ohurehward,  29  L.  J.  Ch. 
251;  ShepiwrdY.  Brmoii,  4  Oiil.  206;  Buely.  8ely,  5  Dl.  App.  116;  Oarr  v. 
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Bedman,  6  Gal.  574;  Fnry  ▼.  Hitnry,  4  Pick.  76;  Eatteti  y.  OUmafone,  llO 
Mus.  82;  EkuHnan  ▼.  Olark,  16  Am.  Rep.  192-249;  Ck>ll7er  on  Part.,  g  45,  n.; 
Story  on  Part.,  §  50,  n.;  2  Lindley  on  Part.  946. 
DUtinotlon  betweon  p«rtn«nlilps  ai  to  partiM  and  aa  to  oraditora* — 

Mr.  Guy  N.  Corliss  says,  in  80  Alb.  L.  J.  26:  *'Tke  distinctions  which  some 
of  the  courts  have  made  between  partnerships  between  the  parties  and  partner- 
ships as  to  creditors  has  necessitated  the  use  of  the  phrase  "  partnership  ititer 
se."  The  word  partnership  implies  the  existence  of  an  agreement  between 
two  or  more,  and  there  can  be  no  partnership  even  as  to  creditors  unless  there 
be  a  partnership  in  fact.  It  is  incorrect  to  say  that  one  not  a  partner  is  liable 
as  such  because  he  has  held  himself  out  as  such  to  the  world.  Re  is  not  a 
partner,  but  is  liable  on  the  ground  of  estoppel.  Having  shown  that  upon 
principle  and  authority  there  can  be  no  liability  as  partner  in  the  absence  of 
estoppel,  unless  the  party  sought  to  be  charged  is  in  fact  a  partner,  it  remains 
to  be  determined  what  will  constitute  one  the  partner  of  another.  The  ques- 
tion is  not  whether  he  has  agreed  to  sustain  a  share  of  the  losses;  nor  does  it 
depend  upon  his  being  interested  in  the  partnership  funds  and  property.  He 
may  be  a  partner,  even  though  he  has  stipulated  that  he  shall  not  suffer  any 
loss;  and  even  though  he  has  no  interest  in  the  partnership  assets.  These  and 
other  circumstances  are  to  be  considered  in  determining  the  question  of  part- 
nership, but  they  are  not  decisive  of  that  question.  The  ultimate  inquiry  in 
all  cases  is  whether  the  party  claimed  to  be  a  partner  has  become  by  agree- 
ment a  principal  trader  in  the  business  with  another.  In  other  words,  has  he 
a  right  to  participate  as  principal  trader  in  the  management  of  the  business  ? 
If  he  has,  he  is  a  partner.  If  he  has  not,  he  is  not  a  partner,  with  a  single 
exception,  which  however  is  rather  apparent  than  real.  The  exception  is 
this:  A  person  may  be  a  partner,* even  though  he  has  by  express  agreement 
intrusted  the  control  of  the  business  exclusively  to  his  associate  in  the  busi- 
ness. The  question,  strictly  speaking,  is  not  whether  the  party  has  aright  to 
control  the  business  as  principal  trader  in  the  particular  case,  but  whether  he 
would  have  such  right  in  that  case  by  virtue  of  the  agreement  between  him- 
self and  another,  in  the  absence  of  any  express  provision  conferring  that  right 
ui)on  his  associate  in  the  business.  If  it  appears  that  he  would  have  had  such 
right  had  it  not  been  for  his  agreement  to  the  contrary,  then  he  is  a  partner, 
and  his  agreement  merely  operates  as  a  surrender  to  his  associate  of  a  right 
which  he  would  otherwise  have  enjoyed.  The  question  of  partnership  is  to 
be  determined  by  the  three  following  rules: 

Ist.  When  the  recipient  of  profits  has,  by  virtue  of  an  agreement  with 
another,  a  right  to  participate  as  principal  trader  in  the  management  of  the 
business  out  of  which  the  profits  are  to  arise,  then  he  is  a  partner,  and  liable 
as  such  ;  and  no  secret  intent  not  to  become  a  partner,  and  no  provision  in  the 
contract  restricting  his  liability  or  exempting  him  from  all  liability,  will  afford 
him  immunity  from  the  responsibilities  of  a  partner. 

2d.  When  the  recipient  of  profits  would,  in  the  absence  of  any  express  pro- 
visions in  the  agreement  to  the  contrary,  have  by  virtue  of  such  agreement  a 
right  to  participate  as  principal  trader  in  the  management  of  the  business, 
then  he  is  a  partner,  even  though  he  has  expressly  agreed  that  his  associate 
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in  the  baslness  shall  haye  the  right  to  exercise  excloslTe  control  in  oondacting 
the  business. 

Sd.  In  all  other  cases  the  recipient  of  profits  is  not  a  partner,  and  cannot  be 
held  liable  to  creditors  unless  he  has  estopped  himself  from  denying  that  he 
is  a  partner." 

Purticlpatlon  in  profits  and  loflsea.  In  Donnell  ▼.  Harthe,  67  Mo.  170,  cited 
in  the  principal  ease,  it  was  said  :  "  The  instruction  asserts,  as  a  matter  of 
law,  that  the  occupancy  and  cultiration  by  one  of  the  fann  of  another,  under 
«n  agreement  that  the  owner  and  occupant  will  divide  the  crops  raised  in  an 
agreed  proportion,  constitutes  the  owner  and  occupant  copartners.  This  is 
prolwbly  a  very  common  mode  of  leasing  farms  in  this  State,  but  the  pro- 
prietor and  occupant  might  be  equally  surprised  to  be  informed  that  they 
were  partnera 

*'  A  definition  of  partnership,  broad  enough  to  embrace  all  cases  and  narrow 
•enough  to  exclude  such  as  ought  to  be  excluded,  has  been  found  a  yery  diffi- 
cult and  embarrassing  taslc  to  those  writers  who  haye  published  books  on  the 
subject.  The  courts  have  been  embarrassed  also  in  nice  refinements  about 
partnerships  p^r  MM,  and  partnerships  which  are  only  as  to  creditors.  In- 
deed, Judge  Story,  after  a  prolonged  examination  of  these  distinctions,  seems 
to  conclude  that  the  intention  of  the  parties  ought  to  be  the  controlling  circum- 
stance  to  determine  their  relations,  and  therefore  where  the  profits  and  losses 
•are  to  l)e  shared  by  the  parties  in  fixed  proportions,  and  to  use  his  language, 
'  each  is  intended  to  be  clothed  with  the  powers  and  rights  and  duties  and 
responnbilities  of  a  principal,  either  as  to  the  capital  stock  or  the  profits,  or 
both,  there  may  be  a  Just  ground  to  assert,  in  the  absence  of  all  controlling 
stipulations  and  circumstances,  that  they  entered  a  partnership.'  This,  it 
will  be  perceived,  is  quite  indefinite. 

"  It  is  eesential  to  a  partnership  that  there  be  a  community  of  interest  in 
the  subject  of  it,  and  this  community  of  interest  must  not  be  that  of  mere 
joint  tenants  or  tenants  in  common.  When  the  effect  of  the  agreement  is,  as 
propounded  in  the  instruction,  that  one  should  occupy  and  cultivate  the  farm, 
and  the  crops  should  be  divided  equally  between  the  occupant  and  the  owner, 
no  partnersliip  is  necessarily  intended  or  created.  In  the  case  of  Dry  v.  Bos- 
lod?,  1  Gamp.  8d9,  where  there  was  an  agreement  between  the  owner  of  a 
lighter  and  a  lighterman,  tliat  the  lighterman  should  work  the  lighter,  and 
the  gross  earnings  should  be  equally  divided  iMtween  him  and  the  owner. 
Lord  Ellbnborouoh  held  that  this  was  only  a  mode  of  paying  the  lighter- 
man his  wages,  and  was  not  a  participation  in  profits  and  loss,  and  no  partner- 
ship existed.  So  in  Ambler  v.  Bradiey,  6  Vt.  119.  A.  owned  a  saw  mill  and 
agreed  with  B.  that  the  latter  should  work  it,  and  divide  the  gross  earnings 
equally;  they  were  held  not  to  be  partners.  In  Putnam  v.  WUe,  1  Rill,  234, 
an  agreement  between  the  owner  of  a  farm  and  the  occupier,  that  the  latter 
should  work  it  on  shares,  and  a  division  be  made  of  the  gross  earnings  of  the 
farm,  was  held  not  to  be  partnership  In  Dtoind  v.  Stone,  dO  Me.  884,  it  was 
held  that  a  mere  participation  in  profit  and  loss  does  not  necessarily  constitute 
a  partnership.  *  There  must  be,'  said  C  J.  Snrin.EY.  '  such  a  community  of  fn- 
lerest  as  empowers  each  party  to  make  contracts,  incur  liabilities,  manage  the 
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wliole  business  and  dispose  of  tlie  whole  property,  a  right  which  upon  the^ 
dissolution  of  the  partnership  by  death  of  one  passes  to  the  survivor,  and  not 
to  the  representatives  of  the  deceased.'    In  CagweU  v.  IHHrieh,  15  Wend.  879.. 
the  court  held  an  agreement  between  landlord  and  tenant,  that  the  tenant 
should  sow  certain  kinds  of  grain,  and  yield  a  certain  portion  of  each  crop  to 
the  landlord,  made  them  tenants  in  common  with  the  crops.     In  Denny  v. 
Cabot,  6  Mete.  82,  an  agreement  was  made  between  H.  and  6.  by  which  H.  waft 
to  supply  6.  with  stock  to  be  manufactured  into  cloth,  at  his  mill,  on  H.'s  ac- 
count, and  B.  was  to  manufacture  the  stock  into  cloth  and  deliver  the  cloth  to- 
H.  at  a  certain  sum  per  yard,  and  H.  could  pay  him  one -third  part  of  the  net 
profits  of  the  business,  and  this  was  held  not  to  make  A.  and  B.  partners.     In 
Harrawer  v.  Heath,  19  Barb.  881.  an  agreement  similar  to  the  one  to  establish 
which  proof  was  offered  in  the  present  case,  was  held  to  constitute  the  owner 
and  occupiers  tenants  in  common,  both  of  the  farm  and  the  crops.     And  in 
Johnmn  v.  Hoffman,  58  Mo.  504,  a  similar  contract  was  held  to  make  the  land- 
lord and  tenants  merely  tenants  in  common  of  the  crops  and  not  of  the  farm. 
It  is  useless  however  to  multiply  authorities  on  this  subject,  as  hardly  any  two- 
cases  are  exactly  alike,  and  very  slight  shades  of  distinction  lead  to  different 
conclusions.    The  instruction  was  erroneous,  as  we  think,  and  the  judgment 
must  therefore  be  reversed." 
Hankey  v.  B^chtt  25  Minn.  212,  is  in  harmony  with  the  principal  case. 


Cabbikotok  t.  Gitt  of  St.  Louib. 

<^  Mo.  SOB.) 

Municipal  eorporaHan  —  dtfset  in  HreH — knawMlffe  ofpoUdemtm. 

Knowledge  by  a  policeman  of  a  defect  in  a  dty  street  is  imputable  to  tte 

city.* 

ACTION  for  personal  injaries  by  defect  in  a  street.     The  opin* 
ion  states  the  case.     The  plidntiff  had  judgment  below. 

Leverett  Bell,  for  appellant. 

0.  O.  Hess,  for  respondent. 

Black,  J.  The  plaintiff,  a  minor,  brought  this  suifc  by  his  next 
friend  to  recover  damages  for  injuries  sustained  by  falling  against 
iron  trap-doors  of  a  cellar- way  in  a  sidewalk  in  the  city  of  St.  Louis* 
The  doors  coTered  a  cellar-way  opening  into  a  building  used  and 

•  To  same  effect,  BMerg  v.  Mayor,  etc.  (91  N.  Y.  187),  48  Am.  Bep.  «57. 
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occupied  by  the  police  oommissionen  as  a  police  station.  The 
defeDdant,  Batte,  who  was  a  member  of  the  police  force,  opened 
the  doors,  painted  them,  propped  them  open  with  a  stick  and  left 
them  in  that  position  to  dry.  Plaintiff  fell  upon  them  and  reoeiyed 
severe  injaries. 

1.  It  is  the  dnty  of  the  city  to  keep  its  street  and  sidewalks  in  a 
reasonably  safe  condition  for  persons  travelling  thereon  with  ordi- 
nary care  and  caution.  This  dnty  and  a  consequent  liability  extends 
to  those  cases  where  the  obstmction  or  unsafe  condition  of  the 
street  is  bronght  about  by  persons  other  than  the  agents  of  the  city. 
Ba9seti  y.  St.  Jowph,  53  Mo.  298;  s.  c,  14  Aul  Rep.  446;  RubhU 
T.  Columbia,  74  Mo.  490.  But  in  such  cases  it  devolves  upon  the 
plaintiff  to  show  that  the  city  had  notice  of  the  defect  or  ought  to 
have  had  knowledge  thereof  by  the  use  of  reasonable  care  and  watch- 
fulness. The  court  told  the  jury  that  Batte  was  not  the  agent  of  the 
city,  and  that  his  negligence  was  not  its  negligence,  and  left  it  to 
them  to  determine  *' whether  the  dangerous  condition  of  the  sidewalk 
jind  cellar-way  was  known  to  the  city,  or  by  the  use  of  ordinary  care 
might  have  been  known  to  it  in  time  to  have  the  same  safe  and  thus 
prevented  the  injury.''  Assuming  that  the  policeman  was  not  the 
agent  of  the  city  then  there  is  no  evidence  that  any  agent  had 
koowledge  of  the  defect  Obviously  then,  under  the  principles  of 
law  before  stated  and  the  instruction  which  is  in  conformity  there- 
with, the  question  is,  was  there  evidence  entitling  the  case  to  go  to 
the  jury  on  the  ground  that  the  defendant  should  have  known  of 
the  defect. 

[Omitting  this  question.] 

2.  But  was  Batte,  the  policeman,  an  agent  or  an  officer  of  the 
city  of  St.  Lfouis?  If  he  was  not,  it  is  by  reason  of  the  various 
special  acts  of  the  general  assembly  establishing  a  board  of  police 
commissioners  within  and  for  the  city  of  St.  Louis.  Chapter  6, 
appendix  to  volume  2,  Revised  Statutes,  1879.  By  these  acts  four 
of  the  commissioners  are  appointed  by  the  governor.  The  mayor 
of  the  city  is  ex-officio  a  member  and  president  of  the  board.  The 
members  of  the  police  force  are  appointed  by  the  commissioners, 
i«moved  by  them  and  under  their  exclusive  control  and  not  sub- 
ject to  the  orders  of  or  interference  by  the  municipal  assembly. 
The  commissioners  and  the  force  under  them  are  charged  with 
sach  duties  us  arc  usually  imposed  apon  public  officers  and  are 
commandtMl  among  other  things  to  ^^  protect  the  rights  of  persons 
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And  property/'  and  to ''  prevent  and  remove  nuisances  on  all  streets,, 
highways,  waters  and  other  places.''  The  commissioners  are  re- 
qaired  to  make  an  estimate  annually  of  the  amount  of  money  neces- 
sary  to  enable  them  to  discharge  their  duties  and  to  certify  the 
same  to  the  municipal  assembly  and  that  body  is  required  to  mako 
an  appropriation  therefor,  and  the  disbursing  officer  of  the  city  is  to* 
make  payments  to  the  commissioners  on  their  requisition.  By  a 
subsequent  act  (§§  20  and  21  of  said  chapter  6),  the  municipal 
assembly  has  power  to  increase  the  police  force  and  to  increase 
or  diminish  and  regulate  the  pay  of  the  police  upon  the  recom- 
mendation of  the  commissioners.  By  a  still  subsequent  act, 
passed  in  1873  (§  23  of  chapter  6),  the  municipal  assembly  ha» 
'^  power  to  fix  the  salaries  of  the  police  force,"  not  to  exceed 
certain  designated  amounts.  Section  83  of  the  same  compiled 
laws  (vol.  2,  p.  1535,  Bev.  Stats.,  1879),  is  as  follows:  ''  The 
members  of  the  police  force  of  the  city  of  St.  Louis,  organized  and 
appointed  by  the  police  commissioners  of  said  city,  are  hereby  de- 
/^hired  to  be  officers  of  the  city  of  St.  Louis,  under  the  charter  and 
ordinances  thereof,  and  also  to  be  officers  of  the  State  of  Missouri, 
and  shall  be  so  deemed  and  taken  in  all  courts  having  jurisdiction 
of  offenses  against  the  laws  of  this  State  or  the  ordinances  of  said 
city."  All  private  watchmen,  detectives  and  policemen  serving  in 
the  city  are  to  obtain  a  license  from  the  president  of  the  commis- 
sioners." 

It  is  plain  from  these  provisions  of  the  law  that  the  police  force 
constitutes  a  department  of  the  city  government.  While  these 
officers  are  State  officers  for  some  purposes  they  are  also  city  offi* 
cers.  They  are  none  the  less  city  officers  because  for  reasons 
deemed  best  by  the  legislature  they  are  under  the  control  of  the 
commissioners,  and  not  the  assembly.  We  see  that  by  express  law 
they  are  made  city  officers.  No  such  declarations  seem  to  have 
been  made  in  the  statute  with  respect  to  the  board  of  police  com* 
missioners  of  Baltimore,  under  which  the  case  of  AttwaUr  v.  Mayor^ 
eict  31  Md.  462,  was  decided.  There  it  was  held  the  city  was  not 
liable  for  a  failure  to  remove  a  nuisance  from  a  public  street,  be- 
cause the  power  to  remove  the  nuisance  was  lodged  in  the  police  and 
not  the  city,  and  the  police  officers  were  held  not  to  be  city  officers. 
The  difference  between  the  statute  there  and  here  is  material. 

But  though  we  must  conclude  that  3atte  was  an  agent  of  the 
city,  yet  it  does  not  follow  that  the  mty  is  liable  for  all  oi  hia  neg* 
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ligent  acts.  The  rule  of  law  is  well  settled  that  a  munieipul  cor- 
poraiion  is  not  liable  in  damages  for  the  wrongful  or  negligent  acts 
of  its  police  or  other  officers  in  the  execution  of  powers  conferred 
u{K>n  the  corporation  or  officers  for  the  public  good^  and  not  for 
priTate  corporate  advantage,  unless  made  liable  by  statute  law,  ex- 
pressly or  by  implication.  Armstrong  v.  Brunswicky  79  Mo.  310; 
JTi/tfy  Y.  OUy  of  Kansas,  87  Mo.  103;  Dill.  Mun.  Corp.  (3d  ed.), 
§  975;  Muriaugh  v.  SL  Louis,  44  Mo.  479.  But  we  do  not  see 
how  these  principles  of  law  can  aid  the  defendant  here,  for  it  is 
the  unqaeBtiened  duty  of  the  city  to  keep  its  streets  and  sidewalks 
in  a  reasonably  safe  condition  for  persons  travelling  thereon,  and 
it  is  liable  in  damages  to  one  injured  by  reason  of  negligence  in 
this  behalf.  Again  the  city  is  liable  for  the  negligent  use  of  its 
own  property,  the  same  as  private  corporations.  DilL  Mun.  Corp. 
(3d.  ed.),  g  985. 

The  bill  of  exceptions  in  this  case  recites  that  it  was  shown  by 
the  defendant  that  the  police  station,  the  building,  belonged  to 
and  was  occupied  by  the  board  of  police  commissioners*  We  do 
not  understand  by  this  that  the  title  to  the  property  was  in  them, 
or  that  they  could  hold  the  title  to  real  estate.  The  building  was 
evidently  fnmished  by  or  at  the  expense  of  the  city  of  St.  Louis. 
We  conclude  that  as  to  the  act  in  question  Batte  was  the  officer 
and  agent  of  the  city,  and  that  his  knowledge  of  the  condition  of 
the  trap-door  was  notice  to  and  knowledge  thereof  on  the  part  of 
the  city. 

[Omitting  minor  point.] 

All  conoor.  Judgmeni  affirmsd. 
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<9  Xo.  SA) 

(hrrisrs^eonirQnUorg  negligence '-poissngm'  on  fMght  tr€tin. 

A  pMsenger  in  the  caboose  of  a  railwmj  freight  train,  on  the  stopping  of  the 
train  a  quarter  of  a  mile  short  of  his  destination,  got  up  to  walk  to  the  door 
and  was  thrown  down  and  injnred  bj  the  sudden  backing  of  the  train.  Held^ 
that  hla  negligence  preyented  his  recorery  of  damages.    {See  note,  p.  118.) 

ACTION  for  personal  injuries  by  negligence.     The  opinion  states 
the  case.    The  plaintiff  had  judgment  below. 
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Vinian  Pike  and  Strong  Ji  Moamany  for  appellant. 
W.  JV.  Boulware,  for  respondent. 

NoBTOKy  J.  This  is  an  action  to  reoorer  damages  for  injaries 
to  plaintiff  while  a  passenger  on  one  of  defendant's  trains,  and 
alleged  to  have  been  occasioned  by  the  carelessness  and  negligence 
of  defendant's  servants  in  managing  the  train,  whereby  he  was 
thrown  down  on  the  floor  of  the  car  and  seriously  injured.  The 
answer  was  a  general  denial,  and  also  set  up  contributory  negli- 
gence on  the  part  of  the  plaintiff.  The  case  is  before  us  on  de- 
fendant's appeal  from  the  judgment  rendered  for  plaintiff.  At  the 
close  of  plaintiff's  evidence  defendant  asked  an  instruction  bj 
way  of  demurrer  to  it,  which  the  court  overruled,  and  this  action 
of  the  court  is  assigned  as  one  of  the  grounds  of  error. 

The  only  witness  on  behalf  of  plaintiff,  as  to  the  circumstances 
under  which  the  injury  complained  of  was  inflicted,  was  the  plain- 
tiff himself,  who  testified  in  substance  that  he  took  passage  in  a 
caboose  attached  to  one  of  defendant's  freight  trains,  to  be  carried 
from  Palmyra  to  West  Quincy;  that  the  train,  before  reaching  the 
depot  at  West  Quincy.  stopped  about  a  quarter  of  a  mile  there- 
from; that  ten  or  fifteen  minutes  after  it  stopped  he  got  up  to  f-ee 
if  he  was  to  get  off  thci'e,  it  occurring  to  him  that  he  had  seen  a 
notice  that  passengers  would  be  expected  to  alight  when  the  train 
stopped;  that  he  knew  the  train  was  not  at  the  depot;  that  the 
train  generally  went  further  east  toward  the  depot  than  it  did  on 
this  occasion  before  it  stopped;  never  had  known  it  to  stop  so  far 
away  to  let  passengers  off;  supposed  they  were  going  down  to  the 
depot  till  they  remained  there  longer  than  usual;  that  while  he  was 
walking  to  the  door  of  the  car  a  coupling  was  made,  causing  a  more 
violent  concussion  or  jar  than  he  ever  bt^foro  experienced,  though 
he  had  been  in  the  habit  of  riding  on  trains  for  many  years,  which 
threw  him  dor/n  on  the  floor  of  the  car,  inflicting  the  injury  for 
which  he  sued;  that  he  may  have  heard  the  cars  moving;  that  lie 
was  thinking  of  business  and  did  not  notice  particularly;  that  he 
supposed  he  could  have  heard  the  cars  while  he  was  seated,  ami 
that  he  did  probably  hear  them,  but  did  not  remember;  that  when 
he  got  up  from  his  seat  some  person  was  sitting  in  a  chair,  and  that 
on  getting  np  after  the  concussion  or  jar  which  threw  him  down, 
he  saw  the  chair  on  top  of  the  person  who  occupied  it. 


APRIL  TERM,  1886.  US 


Hanis  t.  Hannibal  and  St.  Louis  Railroad  Gompanj. 

As  the  demurrer  to  the  evidence  admits  not  only  the  truth  of 
the  facts  disclosed  by  it,  but  also  every  inference  in  favor  of  the 
plaintiff  which  could  be  reasonably  deduced  from  them,  we  are  of 
opinioiD  that  the  court  did  not  err  in  overruling  the  demurrer.  The 
train  men  and  several  others  who  were  passengers  in  the  caboose 
when  the  cars  were  coupled  were  introduced  as  witnesses  on  behalf 
of  defendant,  all  of  whom  testified  that  the  coupling  was  made  in 
the  usual  manner,  and  that  there  was  no  jolt  or  jar  more  than  was 
usually  incident  to  the  coupling  of  freight  cars,  flatly  contradicting 
plaintiff  in  these  particulars.  In  view  of  this  state  of  facts,  and 
that  discomforts  and  dangers  are  more  incident  to  travel  on  freight 
than  on  passenger  trains,  and  hence  calling  for  a  higher  degree  of 
care  on  the  part  of  the  passenger,  the  eleventh  instruction  asked 
by  defendant  and  refused  by  the  court  ought  to  have  been  given, 
the  giving  of  which  is  fully  warranted  by  the  cases  of  Henz$  v. 
Railroad,  71  Mo.  636,  and  Powell  v.  Railroad,  76  Mo.  80. 

The  instruction  is  as  follows:  *'  If  the  jury  believe  from  the 
evidence  that  plaintiff  knew,  or  by  the  exercise  of  ordinary  care, 
could  have  known,  that  the  train  had  stopped  to  do  some  switch- 
ing,  and  by  the  exercise  of  ordinary  care  could  have  known  that  a 
part  of  the  train  was  likely  to  be  backed  against  the  part  to  which 
the  caboose  was  attached,  and  that  some  concussion  or  jar  would 
likely  be  produced  In  the  caboose,  and  that  the  plaintiff  then,  with- 
out thinking  about  the  approach  of  the  cars,  and  without  paying 
any  attention  to  whether  the  cars  were  approaching  or  Bot«  left  his 
seat  and  stood  up  in  the  car,  and  was  thrown  down  and  injured, 
when  he  would  not  have  been  had  he  kept  his  seat,  or  resumed  the 
same  before  the  cars  struck,  then  the  plaintiff  was  guilty  of  such 
contributory  negligence  as  bars  his  recovery,  and  the  jury  must 
find  for  defendant'' 

For  the  refusal  to  give  this  instruction  the  judgment  is  reversed 
and  the  cause  remanded. 

All  concur.  Judgment  reversed  and  cause  remanded. 

NoTB  BT  THB  Rbfobtbr.  —  A  case  somewhat  reaembUng  this  is  Preti,,  eU., 
T.  Leanhardt,  66  Md.  70,  in  which  it  was  held  that  while  it  is  a  reasonable 
safeguard  against  accidents  to  forbid  departare  from  a  car  while  it  is  in  mo- 
tion, a  passenger  on  the  upper  floor  of  a  horse  car  does  not  violate  this  regala- 
tion  in  walking,  the  car  being  in  motion,  toward  the  rear  end  for  the  purpose 
of  descending  to  the  lower  platform.     The  court  said: 

"When  a  person  leaves  a  car  while  it  is  in  motion,  he  is  affected  bv  its  mo- 
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mentum,  and  incara  more  or  less  danger.  It  therefore  seems  to  as  a  lesaan- 
able  safeguard  against  accidents,  to  forbid  departure  from  the  car  at  such  m 
time.  But  the  plaintiff  was  not  violating  this  rule  of  the  defendant  when  thm 
accident  occurred.  He  was  walking  on  the  upper  floor  of  the  car  on  his  waj 
to  the  place  where  he  was  to  descend  to  the  lower  platform.  When  he  reached 
this  platform,  he  would  be  in  a  position  to  depart  from  the  car;  and  he  would 
then  Be  required  to  see  that  it  was  stopped  before  he  left  it.  But  surely  it  ha 
Tory  unreasonable  to  deny  to  a  passenger  the  right  to  moye  about  on  the  floor 
of  a  car  while  it  is  in  motion.  And  the  concurring  experience  of  the  travel- 
ling  public  will  show  that  such  restraints  are  not  imposed.  It  does  not  seem 
to  us  that  we  can  declare  that  the  act  of  the  plaintiff  was  in  law  inexcusable 
negligence.  It  was  a  matter  which  the  Jury  were  properly  required  to  con- 
sider in  connection  with  the  circumstances  existing  at  the  time;  and  if  they 
thought  that  it  showed  a  want  of  reasonable  caution,  it  was  their  duty  so  to 
find  by  their  verdict." 

Wood  says  (Ry.  Law,  §  801):  "  A  passenger  is  not  bound  to  keep  his  seat 
during  the  whole  trip.  Gee  v.  MetropoUtan  Ry,  C^.,  L.  R.,  8  Q.  B.  161.  In 
the  case  last  cited,  the  passenger  stood  up  to  look  out  of  a  window,  and  lean- 
ing against  the  door,  which  had  been  improperly  secured,  he  fell  out  and  was 
injured.  Cockburn,  C.  J.,  said:  '  The  passenger  did  nothing  more  than  thikt 
which  came  within  the  scope  of  his  enjoyment  while  travelling,  without  com- 
mitting imprudence.  In  passing  through  a  beautiful  country,  he  is  constantly 
at  liberty  to  stand  up  and  look  at  the  view;  not  in  a  negligent,  but  in  the  or- 
dinary manner  of  people  travelling  for  pleasure.*  In  an  English  case,  Adam^ 
V.  LancoMre,  etc,,  Ry,  Gc?.,  L.  R.,  4  C.  P.  789,  a  passenger  left  his  seat  sev- 
eral times  and  dosed  the  door  of  the  coach,  which  was  insufficiently  fastened. 
The  fourth  time  he  made  the  attempt  he  fell  out  and  was  injured,  and  the 
court  held  there  could  be  no  recovery." 

See  Weti,  Md,  R.  Co,  v.  Stanley,  61  Md.  266;  s.  c,  48  Am.  Rep.  96. 

A  passenger,  hearing  his  station  announced,  and  after  the  car  had  entered 
it,  Ivft  his  seat  and  stood  inside  the  closed  door,  for  the  purpose  of  hastening- 
his  departure.  While  standing  the  car  collided  with  another  and  he  was 
thrown  down  and  hurt.  Held,  that  the  question  of  contributory  negligence 
was  for  the  jury.  Barden  v.  Boetan,  etc.,  R,  Co.,  121  Mass.  426;  Worthen  v. 
Grand  Tnink  Ry.  Co.,  126  Mass.  99. 

On  the  cars  entering  the  station  the  plaintiff  arose  from  his  seat  to  button 
his  coat,  in  preparation  for  leaving  the  car,  and  was  thrown  down  by  the  col- 
lision  of  the  train  with  a  bumper  at  the  end  of  the  track.  '*  There  is  no 
ground  for  imputing  negligence  to  the  plaintiff.  It  is  probable  that  if  he  had 
retained  his  seat  the  injury  would  not  have  happened.  He  had  no  notice  of 
danger,  and  had  a  right  to  assume  that  the  tndn  would  be  stopped  in  the  usual 
manner.  *  *  *  He  did  as  passengers  usually  do,  and  what  the  company 
must  have  known  they  were  accustomed  to  do,  and  the  plaintiff  could  not 
have  supposed  that  the  act  was  inconsistent  with  safety.*'  Wyide  v.  North^rm 
R.  a>.,  68N.  Y.  156. 

Passengers  in  a  street  car,  after  having  signalled  to  stop,  may  arise  and  pre^ 
pare  to  leave  the  car.     *'  There  is  no  rule  of  law  which  requires  him  to  keep 
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Mi  seal  until  the  Yvrf  moment  that  the  car  has  actually  stopped/*    HfUhaU  t. 
SksAA^  J?.  Ob.,  88N.  T.  181. 

In  LapoMe  t.  MddUBex  B,  Co.,  Mass.  Sup.  Ct.,  Feb.  24,  1887,  upon  the 
trial  of  an  action  to  Teeorer  damages  leeeiTed  by  the  plaintiff  from  being 
thrown  down  while  riding  in  an  open  street-car  on  defendant's  toad,  defendant 
requested  the  following  instruction:  "  If  the  Jury  belleYe  the  plaintiff  took  an 
unsafe  portion  In  standing  up  between  the  seats  in  an  open  car,  she  cannot 
reeoyer."  Held,  properly  refused.  The  court  said:  "  It  is  said  by  Chafxak, 
J.,  in  speaking  of  horse  railroad  can  in  Ifee§d  ▼.  X.  d  B,  B.  R  Co.,  8  Allen, 
234,  '  the  seats  inside  the  car  are  not  the  only  places  where  the  managers  of  the 
train  expect  passengers  to  remain,  and  it  is  notorious  that  they  stop  habitually 
to  receive  passengers  to  stand  inside  till  the  car  is  full,  and  then  to  stand  upon 
the  platforms  till  they  are  full,  and  continue  to  stop  and  receiTe  them  after 
there  is  no  place  to  stand  except  on  the  steps  of  the  platform.*  These  remarks 
apply  to  the  open  cars  used  by  the  horse  railroads  as  well  as  the  closed  cars, 
^ist  snch  positions  are  less  safe  than  those  in  the  seats,  from  the  danger  from 
johing,  stopping  or  the  motion  of  the  cars,  especially  around  curves,  is  cer- 
tainly true,  but  they  are  not  therefore  necessarily  so  huardous  tliat  one  occupy- 
ing such  a  position  should  be  thereby  prevented  from  recovering  if  injured  by 
wint  of  due  care  in  the  management  of  the  cars.  The  passenger  has  a  right 
to  believe  that  it  wUl  be  conducted  and  operated  in  view  of  the  fact  that  some 
of  ihe  passengers  are  or  may  be  standing  and  steadying  themselves  by  the 
seats,  rails  or  straps  tliat  may  have  been  provided  for  that  purpose." 

In  Camden,  etc,,  Bteam  Ferry  Co.  v.  Monaghan  (Penn.),  10  W.  N.  Cos.  47, 
the  plaintiff  was  a  passenger  on  the  defendant's  ferry  boat,  and  as  the  boat 
approached  the  wharf,  stood  up  in  the  cabin,  as  others  did;  and  was  thrown 
down  and  injured  by  the  collision  of  the  boat  with  the  bridge.  The  court 
said:  "  Of  course  it  is  true  that  if  she  had  remained  in  her  seat  she  would  not 
have  been  injured,  but  it  does  not  necessarily  follow  that  her  act  of  leaving 
her  seat  was  contributory  negligence.  Had  she  occupied  a  place  of  manifest 
danger,  as  for  instance,  a  position  very  near  to  the  end  of  the  boat,  where 
there  was  no  railing,  the  contention  of  the  defendant  would  be  much  more 
appropriate,  and  would  perhaps  be  conclusive  against  her.  But  the  position 
she  was  in  at  the  moment  of  the  accident  was  not  one  of  apparent  danger  at 
all.  *  *  *  It  is  the  uniform  habit  of  persons  riding  on  steamboats  to  be 
upon  their  feet  at  will  while  the  boat  is  in  motion,  and  especially  as  it  ap- 
proaches the  landing.  It  is  one  of  the  most  comfortable  and  satisfactory  fea- 
tures of  steamboat  travel  that  passengers  are  at  liberty  to  move  about  from 
place  to  place  on  the  vessel  while  it  is  in  motion." 

In  The  MdnJiauet,  U.  8.  Dist.  Ct.,  East.  Dist.  Virginia,  Feb.,  1884,  Hughes, 
J.,  held  that  where  in  a  libel  for  damages  for  the  killing  of  a  husband  and 
father  the  ferry  steamer  inflicting  the  injury  was  in  fault,  but  the  deceased 
had  violated  rules  of  the  managers,  forbidding  passengers  to  step  over  guard- 
chains  and  passing  off  to  the  wharf  l)efore  the  boat  was  drawn  up  and  made 
fast  St  the  landing,  in  doing  which  deceased  received  fatal  injuries,  but  in 
doing  so  only  did  what  men  and  boys  habitually  and  constantly  did  on  the 
ferry,  without  restraint  or  remonstrance  from  the  management,  this  was  not 
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such  contributorj  negUgence  on  the  part  of  decoased  as  to  exonerate  the  claim- 
ants from  responsibility  in  damages,  the  managers  of  the  ferry  having,  by 
neglecting  to  enforce  their  roles,  held  oat  to  passengers  that  there  was  no 
practical  danger  in  violating  them,  and  thereby  pat  the  deceased  off  his  guard 
as  to  the  danger  attending  the  practice,  which  was  habitually  permitted.  The 
case  turns  upon  the  question:  "  Was  any  thing  presented  to  arrest  his  atten- 
tion and  to  warn  him  of  the  fate  which  overtook  him? "  because  it  is  a  princi- 
ple of  the  law  of  contributory  negligence  that  a  carrier  is  not  necessarily 
excused  because  the  injured  person  knew  that  some  danger  existed  thrco^U 
the  carrier's  neglect,  and  voluntarily  incurred  the  danger.  ClayardiY.  Del- 
hiekf  12  Q.  B.  489.  Where  for  instance  a  traveller  crossed  a  bridge  which  be 
knew  to  be  somewhat  unsafe,  but  which  its  managers  had  not  closed,  nor 
warned  the  people  not  to  pass,  and  the  traveller's  horse  fell  through  and  was 
killed,  it  was  held  that  he  was  not  in  fault,  and  damages  were  recovered. 
Humphreys  v.  Armttrang  Co.,  56  Penn.  St.  204.  So  it  was  held  that  the 
plaintiff  might  recover  where  a  passenger  train  was  moving  very  slowly  by, 
but  did  not  stop  at  a  depot  where  it  should  have  stopped,  and  a  passenger  was 
injured  by  leaping  off,  notwithstanding  the  usual  warning  that  passengers 
must  not  get  off  the  train  while  in  motion,  the  slow  gait  of  the  train  seeming 
to  invite  the  passenger  to  get  off.  Filer  v.  If.  T.  Ceni.  B.  Co.,  49  N.  T.  47. 
These  cases  sufficiently  illustrate  the  principle  of  the  law  of  contributory  neg- 
ligence, that  though  the  passenger  must  do  what  a  prudent  person  should  do 
to  avoid  accident  in  any  particular  circumstance  in  which  he  may  stand,  yet  if 
he  has  reason  to  infer  from  the  conduct  and  policy  of  the  carrier  that  no  prac- 
tical danger  would  attond  an  act,  though  there  might  be  some  risk,  and  if  he 
is  thereby  thrown  off  his  guard  respecting  it,  the  carrier  is  liable. 

It  is  not  necessarily  negligent  for  a  passenger  on  a  ferry4xiat  to  stand  near 
the  bow  while  the  boat  is  landing.  Peverly  v.  GUy  ofBost<m,  186  Mass.  886; 
8.  c,  49  Am.  Rep.  866. 

In  Cleveland  v.  If.  J.  Steamboat  Co.,  68  N.  T.  806,  the  court  said:  "We  do 
not  think  that  the  evidence  will  warrant  us  in  heading,  as  mattor  of  law.  that 
the  plaintiff  is  chargeable  with  contributory  negligence  in  taking  his  place 
inside  the  bulwarks,  yet  outside  the  partition  between  the  gangway  and  the 
main  part  of  the  boat.  There  is  nothing  to  show  that  it  was  a  position  of  such 
obvious  or  well  known  danger  as  that  an  ordinarily  prudent  and  cautious  man 
would  hesitato  to  remain  standing  there,  at  the  moment  of  the  starting  of  the 
boat,  to  take  leave  of  friends  on  the  wharf." 

In  ConHnerUal  Paeeenger  Ry.  Co.  v.  Swain,  Penn.  Sup.  Ct.,  Jan..  1888,  18 
W.  N.  Cas.  41,  a  woman  entered  a  crowded  street  car,  on  a  stormy  night,  and 
being  unable  to  obtain  a  seat  or  a  strap  by  which  to  hold  on,  was  obliged  to 
stand  unsupported,  and  was  thrown  down  and  injured  by  a  sudden  and  violent 
Jerk  of  the  car.  It  was  held  that  she  was  not  guilty  of  contributory  negli- 
gence. So  it  was  held  in  Weel  PhOa.  Pan.  Ry.  Co.  v.  Whipple,  6  W.  N.  Cas. 
68,  where  a  woman,  unable  to  obtain  a  seat,  and  unwilling  to  disarrange  her 
dress  by  reaching  a  strap,  held  on  by  the  bands  of  a  friend  —  a  woman.  The 
court  said:  **  Possibly  a  woman  may  be  so  fantastically  and  foolishly  hooped, 
wired,  and  pinned  up  as  to  deprive  her  of  the  natural  power  to  help  herself; 
but  if  so,  the  question  Is  one  of  fact  and  not  of  law.' 
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(».  Mo.  2M.) 
BaOmmU — neffUffence — burden  of  proof. 

In  an  action  for  the  defendant's  negligence  in  suffering  a  note  giren  to  bim 
for  collection  to  be  barred  hj  the  statute  of  limitations,  there  is  no  pre- 
sumption that  be  was  to  hare  compensation,  and  the  burden  of  proof  is  on 
the  plaintiff  to  show  his  liability. 

rPHE  opinion  states  the  case.     The  defendant  had  judgment  below. 

Smooi  dt  PeiiingiUy  for  appellant. 

W.  T,  Kays  and  D.  E.  Mclniyre,  for  respondent. 

Black^  J.  The  plaintiff^  in  1867,  before  leaving  this  State,  gave 
to  the  defendant's  testate,  Oreen,  fourteen  notes,  and  took  a  receipt 
therefor,  in  which  it  is  stated  that  the  notes  are  to  be  collected  and 
accounted  for.  Oreen  died  in  1882,  and  plaintiff  filed  an  account  in 
the  Probate  Court,  giving  a  list  of  the  notes  and  stating  that  he  did 
not  know  whether  the  notes  had  been«pollected;  that  they  could  have 
been  collected,  and  if  not,  deceased  suffered  them  to  become  barred 
bj  the  statute  of  limitations;  that  deceased  was  to  have  five  per  cent 
for  his  services,  and  that  the  estate  owed  him,  etc. 

Three  of  the  notes,  signed  by  Downing  and  others,  and  one  small  one 
signed  by  Green,  in  all  amounting  to  about  seven  hundred  doUains, 
were  found  by  the  executor  among  the  papers  of  the  deceased,  with 
credits  upon  the  Downing  notes.  Some  correspondence  offered 
in  evidence  shows  that  from  1867  to  1882,  Oreen  collected  and  re- 
mitted to  the  plaintiff  various  sums  of  money,  and  the  evidence  is 
strong  to  the  effect  that  he  remitted,  or  applied,  all  money  collected. 
Oreen,  in  a  letter  dated  in  1867,  says  Downing  had  promised 
payment  in  the  following  January.  In  1881,  he  says  Downing 
had  promised  several  times  to  pay,  and  expressed  some  fears 
about  the  Arnold  note,  and  in  1882,  speaking  of  this  same 
note,  which  was  signed  by  Downing,  he  toys  he  let  the  date  slip 
out  before  he  knew  it,  and  that  Mr.  Downing  said  '^a  note  never 
dies  with  him.''    The  real  contest  is  as  to  the  barred  notes. 

The  ooart,  for  the  plaintiff,  instructed  the  jury  that  if  deceased, 
whik  in  the  discharge  of  his  trust,  negligently  permitted  the  statute 
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of  limitations  to  run  against  a  part  of  the  notes,  and  by  reason  of  said 
neglect  the  debts  were  lost,  then  the  plaintiff  was  entitled  to  reooyer; 
and  refused  to  instnict  that  if  the  notes  could  haye  been  collected  by 
resorting  to  legal  means,  and  yet  were  allowed  to  run  until  barred,  the 
plaintiff  should  reooyer.  The  court,  of  its  own  motion,  i  n  substance 
told  the  jury  that  if  the  deceased  in  his  life-time,  exercised  the  savie 
kind  of  care  in  the  coUectioa  of  the  notes  that  an  ordinary  prudent 
man  would  have  done  witli  his  own  business  affairs,  then  the  verdict 
should  be  for  the  defendant  as  to  the  barred  notes. 

1.  There  is  no  doubt  but  the  confidence  induced  by  undertaking 
services  for  another  is  a  suflScient  consideration  for  a  faithful  dis- 
charge of  the  trust.  2  Pars.  Cont.  (6th  ed.)  98.  And  a  depositor 
makes  out  a  prima  facie  case,  eyen  against  an  unpaid  bailee,  by 
showing  a  deposit  made,  demand  for  and  refusal  of  the  thing  de- 
posited. Huxley  y.  Harizell,  44  Mo.  370 ;  Wiser  v.  Chesleif,  63 
Mo.  547.  But  this  case  does  not  assume  that  form  of  action.  So 
far  as  the  barred  notes  are  concerned,  it  is  based  upon  negligence 
of  the  deceased.  In  all  such  actions  the  burden  of  proof  rests  upon 
the  plaintiff,  and  he  must  prove  each  material  fact  necessary  to 
create  a  liability.  Edw.  Bailm.,  §  106.  The  first  refused  in- 
struction asked  the  court  to  tcjl  the  jury  that  the  written  agreement, 
the  receipt,  implied  a  consideration  to  be  received  by  Qreen  out  of 
the  notes  to  be  collected  by  him.  The  receipt  did  not  so.  say,  and 
it  was  not  the  proper  province  of  the  court  to  so  declare.  The  eyi- 
denoe  must  determine  whether  the  undertaking  was  gratuitous  or 
not,  and  the  jury  should  take  all  the  circumstances  into  con9idera- 
tion.  The  plaintiff  does  not  appear  to  have  made  any  effort  to  show 
that  Green  was  to  have  any  compensatipn,  nor  did  he  see^k  to  have 
that  question  submitted  to  the  jury  as  a  question  of  fact,. but  relied 
upon  a  supposed  presumption  of  law  which  does  not  arise  in  this 
case.  It  is  said  in  Schouler  on  Bailments,  page  35,  :if  the  bailee 
received  the  thing  in  the  usual  course  of  his  business,  and:  business 
usage  or  his  known  method  of  dealing  with  other  customers,  gave 
him  the  right  to  demand  compensation,  then  the  trust,  though  ac- 
cepted without  express  reference  to  a  charge  for  services,  is  not  to 
be  taken  as  gratuitous.  Further  on  the  same  author  says  :  ''But 
attendant  circumstances  should  be  allowed  their  weight  ;.'and  where 
one  undertakes,  for  a  near  relative  or  personal  friend^  or  out  of 
mere  charity  or  favor,  and  more  especially  if  acomplishiug  the  trust 
puts  him  to  little  outlay  of  time,  trouble  and  skUl,  and  the  .baiV 
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ment  lies  outside  his  remunerated  field  of  labor,  we  may  well  pre« 
sune  the  undertaking  to  hare  been  gratuitous.^  And  in  Mariner 
y.  Smith,  5  Heisk.  203,  where  one  deposited  a  quantity  of  gold  with 
a  firm  engaged  in  the  boot  and  shoe  business,  and  the  gold  was  stolen 
from  the  safe  of  the  merchants,  it  was  held  to  be  error  to  instruct  the 
jury  that  if  the  nature  of  the  bailment  was  of  such  a  character  as  to 
j^uire  extraordinary  care  and  responsibility  on  the  part  of  the  bailee, 
the  law  will  imply  a  reward.  Here  there  is  no  direct  evidence  show- 
ing that  Oreen  received  or  was  to  receive  any  compensation.  The 
parties  appear  to  have  been  personal  friends  and  neighbors.  Green 
was  a  &rmer  and  conducted  a  small  country  store,  and  there  is  no 
claim  that  he  in  any  way  assumed  to  be  a  collecting  agent.  These 
facts  all  tend  to  show  that  the  undertaking  was  gratuitous.  If  the 
plaintiff  desired  to  put  the  case  before  the  jury. on  the  theory  that 
Oreen  was  a  paid  agent,  he  should  have  asked  the  court  to  submit  that 
question  to  the  jurors  as  a  question  of  fact;  but  it  is  evident  no  such  a 
claim  was  made,  or  intended  to  be  made  on  the  trial,  save  by  way  of 
a  presumption  of  law.     The  instruction  was  properly  refused. 

In  Edwards  on  Bailments,  section  77,  it  is  said:  '^  And  there  is 
a  class  of  cases,  in  which  without  any  delivery  of  goods  or  property, 
an  unpaid  agent  is  held  responsible  for  the  use  of  diligence  m  the 
business  he  undertakes;  as  where  a  man  receives  a  demand  to  col- 
lect gratis.  *  *  *  The  effort  to  collect  must  be  made  with 
ordinary  diligence.''  This  is  stated  to  be  the  rule  in  this  class  of 
<»ses  in  Ifewett  v.  Newell,  34  Miss.  385,  which  is  a  case  in  some  of 
its  features  resembling  the  present  one.  The  degree  of  care  which 
the  court  required  of  the  deceased  in  the  collection  of  the  notes 
was  the  same  kind  of  care  that  an  ordinary  prudent  man  would 
have  used  with  his  own  business  affairs.  This  stated  the  rule 
favorably  to  the  plaintiff.  Nothing  appears  to  have  been  said  in 
the  evidence  as  to  the  solvency  of  the  makers  of  the  notes,  though 
it  was  probably  assumed  on  trial  by  both  parties  to  the  suit,  that 
something  could  have  been  made  out  of  Downing  by  suit.  There 
is  no  claim  of  want  of  good  faith  on  the  part  of  the  deceased.  The 
instruction  presented  the  case  fairly  enough. 

[Omitting  minor  points.] 

The  judgment  is  affirmed. 

Judgment  affirmed. 

Hbkht,  G.  J.,  and  Shbrwood,  J.,  dissent;  the  other  judges 
•concur. 
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(»Mo.  ffiO.) 
Meuter  and  servant  —  contributary  negligence  —  remaining  in  eervies. 

An  employee  of  a  railroad  company  complained  to  the  yard-maater  that  the 
work  on  which  he  was  engaged  was  unsafe,  because  enough  hands  were 
not  furnished  to  perform  it.  No  promise  to  furnish  more  was  given.  The 
employee  continued  in  the  service  and  was  injured.  Seld^  that  he  was  not 
negligent  as  matter  of  law.    (See  note,  p.  135.) 

ACTION  for  personal  injuries  by  negligence.  The  opinion  states 
the  case.     The  plaintiff  had  judgment  below. 

T.  J.  Poriis  and  Bennett  Pike,  for  appellant. 
Woodson  (§  Slaughter^  for  respondent. 

"BjLYf  J.  This  is  a  suit  for  damages  for  personal  injuries  sus- 
tained by  plaintiff,  whilst  in  the  employment  of  defendant  as  a 
switchman  in  its  yards  at  Kansas  City,  Missouri.  A  trial  thereof, 
in  the  Circuit  Court  of  Jackson  county,  resulted  in  a  verdict  and 
judgment  in  plaintiff's  favor  in  the  sum  of  $2,500,  from  which 
defendant  has  appealed  to  this  court.  In  his  amended  petition 
plaintiff  charges  a  failure  of  duty  on  the  part  of  defendant  to  fur- 
nish a  sufficient  number  of  hands  in  conjunction  with  plaintiff  to 
carry  on  tlie  business  of  making  up  trains  in  defendant's  yards, 
and  in  conveying  signals  with  proper  dispatch  and  safety;  that 
defendant  was  duly  notified  of  this;  that  about  the  time  of  the 
injury  plaintiff  had  gone  between  two  of  the  cars,  and  had 
attempted  to  couple  them;  that  failing  to  do  so  he  stepped  out  and 
gave  a  stop  signal,  and  then  went  again  between  the  cars  to  effect 
the  coupling,  but  that  owing  to  the  insufficiency  of  help  employed 
to  assist  him,  said  stop  signal  failed  to  reach  the  foreman  of  the 
work,  or  the  engineer,  in  consequence  of  which  the  foreman  gave 
the  signal  to  the  engineer  to  back  the  cars,  which  the  engineer  did, 
and  that  plaintiff's  hand  was  caught  between  two  of  said  cars,  and 
thereby  injured,  and  that  the  same  was  caused  without  any  negli* 
gence  on  his  part. 

[Omitting  minor  questions.] 
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Bat  again  coansel  for  defendant  urge  a  further  question  and 
objection  to  the  recovery  in  this  action^  which  is  that  the  testimony 
of  plaintiff  himself  shows  that  whaterer  danger  there  was  in  work- 
lug  in  the  yard  of  defendant  with  three  men  was  well  known  to 
him  more  than  a  week  before  his  alleged  injary,  and  that  he  oon- 
tiuned  in  said   work,  under  such  circumstances,  and  with  such 
knowledge,  until  the  happening  of  the  accident.    That  he  there- 
fore  roJtiutarily    assumed  the  risk,  waived  the  obligation  of  the 
defendant  to  famish  an  additional  workman,  as  to  himself,  and  if 
he  was  injured    by  such  delinquency  on  the  part  of  the  railway 
company,  be  is  -without  remedy  against  the  company  for  damages. 
This  waa^  as  already  stated,  set  up  in  the  answer  of  defendant  as 
a  farther  defense  to  tiie  action.     A  proper  disposition  of  this  ques- 
tion, which  iSy  we  thinks  the  most  important  in  the  case,  makes  it 
desirable,  if   not  necessary,  to  state  the  facts  especially  pertinent 
and  relevant  m  this  connection.    The  evidence  advanced  upon  the 
trial  shows  that  plaintiff  had  considerable  experience  in  this  branch 
of  the  railroad  business;  that  some  months  previous  to  the  accident 
he  had  worked  for  a  while,  perhaps  for  three  or  four  weeks,  for 
defendant*  m  its  said  yards  at  Kansas  City,  where  he  was  injured; 
that  about  ten  days  before  the  accident  happened,  he  had  again 
lesamed  work  for  defendant  in  this  capacity,  at  which  time  there 
were,  including  plaintiff,  four  men  in  the  **  switch  crew,''  but  that 
a  few  days  thereafter  one  of  the  men  quit  work,  leaving  plaintiff 
and  two  others  to  do  the  work.     Plaintiff  had  complained  of  the 
inaaffieiency  in  the  number  of  the  hands  to  the  yard  master,  pre- 
vious to  the  accident.    He  also  says,  in  his  evidence,  that  while 
lour  men  were  necessary  to  do  the  required  work,  he  remained 
when  there  were  but  three  men,  becanse  he  thought,  by  being  care- 
ful, they  might  go  ahead. 

The  question  then  is,  whether  the  plaintiff,  in  remaining  at  work 
under  these  circumstances,  must  be  held  to  have  waived  the  dis- 
charge of  defendant's  duty  to  him  in  this  behalf,  and  to  have 
assumed  the  risk  incident  to  the  performance,  or  attempted  per- 
formance of  the  work,  with  three  men  instead  of  four;  or  in  other 
words,  was  his  knowledge  of  the  dangers  and  risks  involved  in  his 
undertaking  to  carry  on  the  work  with  the  reduced  force,  such  as 
will  necessarily  charge  him  with  negligence?  In  some  of  the  cases 
of  this  sort  where  a  recovery  has  been  denied,  the  servant  has  been 
deprived  of  his  right  of  action  upon  the  ground  of  waiver,  and 
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asBamption  of  the  risk,  and  in  others  upon  the  doctrine  of  con- 
tributory negligence.  Shearm.  and  Bedf.  Neg.  126;  Clarke  v. 
Holmes,  7  H.  &  N.  937;  Laning  y.  Railroad,  49  N.  Y.  541;  8.  c, 
10  Am.  Bep.  417. 

Again  it  is  said  that  mere  continuance  in  the  employment,  with 
knowledge  of  defective  or  inadequate  appliances,  causing  the 
injury,  is  not  necessarily  fatal  to  the  right  of  action.  3  Wood 
Bailway  Law,  1460.  And  that  such  previous  knowledge  of  danger 
is  only  a  part  of  negligence,  or  that  it  is  a  strong  circumstance 
tending  to  show  negligence  on  the  part  of  the  servant,  or  at  least 
one  to  be  considered,  but  that  it  is  not  necessarily  decisive  or  conclu- 
sive. Sfiow  V.  Bailroad,  8  Allen,  450;  Wood  Mast  &  Serv.  720; 
Clarke  v.  Holmes,  7  H.  &  N.  942.  The  servant  is  not  necessarily 
chargeable  with  negligence  in  remaining  in  the  employment, 
although  he  may  know  that  the  appliances  are  defective  and  insuf- 
ficient, if  the  danger  or  risk  is  not  such,  that  as  a  prudent  man  he 
was  bound  not  to  assume  them,  and  to  refuse  to  continue  in  the  ser- 
vice. Shearm.  &  Redt.  Neg.  (3d  ed. )  125 ;  Wood  By.  Law,  1460;  Wood 
Mast.  &  Serv.  761;  Sfww  v.  Railroad,  supra;  Patterson  v.  Railroad, 
76  Penn.  St.  389;  s.  c,  18  Am.  Bep.  412;  Filer  v.  Railroad,  49  N.  Y. 
50;  s.  0.,  10  Am.  Rep.  327;  Clarke  v.  Holmes,  7  H.  4  N.  942.  If 
the  defects  or  insufficiency  in  the  appliances,  which  term  embraces 
the  men  employed  to  do  the  work,  as  well  as  other  instrumentalities 
employed,  is  so  great  that  obviously,  with  the  use  of  great  caution, 
the  danger  was  imminent,  then  as  a  matter  of  law,  the  servant  who 
incurs  the  risk  is  guilty  of  contributory  negligence,  and  cannot  re- 
cover. But  if  upon  this  question  there  is  substantial  doubt,  the 
question  is  one  of  fact  for  the  jury,  and  a  nonsuit  or  demurrer  to 
the  evidence  is  not  permissible.  Wood  By.  Law,  1460;  Wood  Mast. 
&  Serv.  761.  Perhaps  the  leading  case  upon  this  subject  is  that  of 
Snow  V.  Railroad,  already  cited.  In  that  case  the  plaintiff  hiid 
been  aware  of  the  defect  that  caused  his  injury  for  more  than  two 
mouths  previous  to  the  accident,  and  a  suggestion  was  there  urged 
similar  to  the  one  now  being  considered,  that  plaintiff  ought  not  to 
recover  because  he  continued  in  the  performance  of  his  duties  after  he 
was  aware  of  the  defect,  but  the  court  refused  to  so  hold  as  a  matter 
of  law  upon  the  ground  *'  that  his  continuance  in  the  employment 
did  not  necessarily  and  inevitably  expose  him  to  danger. '^ 

Speaking  for  this  court  in  the  case  of  Conroy  v.  Vulcan  Iron 
Works,  62  Mo.  39,  Wagner,  J.,  uses  this  language:     '^  Where  tiie 
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defect  18  BO  glaring  that  with  the  utmoBt  care  and  skill  the  danger 
is  still  imminent,  so  that  none  but  a  reckless  man  woald  inoor  it, 
then  if  the  servant  will  engage  in  the  hazardous  undertaking,  he 
must  be  considered  as  doing  it  at  his  peril  But  if  the  defective 
machinery  or  appliances,  although  dangerous,  are  not  of  such  a 
character  that  they  may  not  be  reasonably  used  by  the  exercise  of 
skill  and  diligence,  the  servant  does  not  assume  the  same  risk.  He 
is  required  to  take,  and  will  be  held  responsible  for  the  care  inci- 
dent to  the  situation  in  which  he  is  placed,  and  whether  he  exer- 
cised that  degree  of  caution  is  a  fact  for  the  determination  of  the 
jttiy.^  But  whether  based  on  the  one  doctrine  or  the  other,  is,  we 
think,  inunateriaL  The  facts  which  in  the  one  set  of  cases  are 
held  to  show  the  waiver  are  such,  in  effect,  as  are  held  to  consti- 
tute the  concurring  negligence  in  the  other.  Shearman  &  Bedfield, 
who  in  their  valuable  work  on  Negligence  hold  that  the  doctrine  is 
a  branch  of  the  law  of  waiver,  say  that  a  party  to  any  other  con* 
tract  having  mutual  obligations  is  allowed  to  fully  perform  his 
part,  notwithstanding  the  failure  of  the  other  party  to  fulfill  a 
condition  precedent  without  necessarily  waiving  his  right  to  insist 
upon  performance  of  such  condition  at  a  later  period.  It  is  not 
fair  to  require  from  servants  a  more  peremptory  assertion  of  their 
rights  against  the  master  than  would  be  required  between  parties 
standing  upon  a  more  equal  footing.  The  dependent  position  of 
servants  generally  makes  it  reasonable  to  hold  any  notice  on  their 
part  sufficient,  however  timid  and  hesitating,  so  long  as  it  plainly 
conveys  to  the  master  the  idea  that  a  defect  exists,  and  that  they 
desire  its  removal.  That  the  real  question  to  be  determined  in 
each  case  is,  whether  under  all  the  circumstances  the  master  had 
a  right  to  believe  and  did  believe  that  the  servant  intended  to  waive 
his  objections  to  the  unfitness  of  his  fellow-servant  or  the  defect  in 
the  materials  provided  for  the  work.  It  is  also  held  in  a  number 
of  cases  that  the  assumption  of  the  risk  only  follows  as  a  result 
from  the  servant's  remaining  after  knowledge  of  the  defect,  where 
he  continues  without  objection  or  protest  or  complaint  on  his 
part.  Thomp.  Neg.  1009,  find  a  line  of  cases  cited  in  the  note  to 
the  text. 

Under  these  authorities  the  question  is,  was  the  plaintiff  reason- 
ably justified  in  believing  that  three  men,  by  being  careful,  might 
go  ahead  with  the  work,  though  the  same  might  be  more  danger- 
ous than  usual;  or  was  the  danger  in  so  doing  so  obvious  and  im- 
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minenty  and  injary  bo  probable,  that  ander  the  same  circnmBtancea 
a  prudent  man  would  have  regarded  it  as  negligent  to  perform 
the  particular  duties  which  the  work  required?  Perhaps  reason- 
ably prudent  men,  similarly  situated^  might  have  taken  different 
views  of  this  question  of  their  duty  in  the  premises,  and  if  so  the 
case  is  one  for  the  jury.  Indeed  the  theory  of  the  defense  to  thia 
action  is  in  part  that  three  men  could  properly  and  safely  do  the 
required  work.  To  this  effect  is  the  testimony  of  the  witness 
Sheriff,  the  general  yardmaster  of  the  defendant.  Plaintiff,  with 
the  two  remaining  men,  safely  performed  the  work,  or  similar  work 
to  that  in  which  he  was  engaged  when  injured,  for  a  number  of 
days  after  the  other  man  quit.  And  this,  it  is  said,  is  a  circum- 
stance entitled  to  be  considered  and  bearing  upon  the  question  of 
plaintiff's  contributory  negligence.  Wood  Mast,  and  Serv.  760> 
§  386;  Faiierwn  v.  RaUroad^  76  Penn.  Sfc.  389;  a.  c,  18  Am. 
Rep.  413. 

While  as  the  event  shows  the  judgment  of  plaintiff  in  remaining^ 
was  erroneous,  the  danger  greater  than  it  appeared  to  him,  it  tends 
to  show  that  it  was  not  so  great  or  obviously  imminent  that  injury 
therefrom  coald  not  reasonably  be  expected  to  be  avoided  *'by 
being  careful,''  which  in  this  connection,  we  think,  means  by  the 
use  of  additional  jor  more  than  ordinary  precaution.  Shearm.  & 
Kedl  Neg.  125.  The  absence  of  the  fourth  man  rendered  the 
labor  of  coupling,  uncoupling,  switching  and  handling  the  cars 
more  onerous  generally  and  more  than  ordinarily  dangerous,  but 
we  think  we  ought  not  to  say  upon  the  evidence  before  us,  as  a 
matter  of  law,  that  plaintiff  waived  the  discharge  of  the  defend- 
ant's duty  to  him  to  furnish  sufficient  help,  and  that  he  voluntarily 
assumed  the  particular  risk  or  danger  that  caused  his  injury,  or 
that  the  evidence  is  such  as  conclusively  indicates  a  state  of  facta 
and  circumstances  that  require  him  to  peremptorily  abandon  and 
discontinue  his  said  employment.  In  this  connection  we  may  add 
that  the  defendant  asked  and  the  court  gave  at  its  instance  an 
instruction  as  follows: 

'*  If  you  find  from  all  the  facfcs  and  circumstances  in  evidence 
tbat  there  was  an  insufficient  number  of  men  furnished  by  the  de- 
fendant to  do  the  work  in  which,  the  plaintiff  was  engaged  with 
safety;  that  the  danger  of  carrying  on  such  work  with  the  number 
of  men  engaged  therein  was  so  apparent,  or  was  known  to  the 
plaintiff  to  be  so  great  that  a  man  of  ordinary  prudence  and  caution 
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woQld  not  have  engaged  or  continaed  therein,  then  the  plaintiff 
mm  guilty  of  negligence,  and  yon  ahall  find  for  defendant.'^ 

Finding  no  error  in  the  reoord,  the  jadgment  of  the  Circuit  Court 
is  affirmed  for  the  reaBons  aboye  stated. 

Judgment  affirmed. 

AU' concur,  except  Hskbt,  C.  J.,  not  sitting. 

Non  BT  THX  Sbfobtsb.— Bee  Oainedon,  eU.,  B^.  Co.  t.  Driw,  W  Tex.  le; 
&  c,  46  Am.  Bep.  261. 

Wood  nys  QUtX,  and  Serv.  [9d  ed.].  g  879):  "  The  feet  that  en  employee  has 
«ompIained  of  a  defect,  and  belieyee,  or  has  reason  to  believe,  that  the  defect 
will  be  remedied,  unleu  afframiie  to  repair  Is  made,  does  not  of  Itself  entitle 
him  to  reeoyer  for  an  injaiy  reoeiired  from  sach  defect.  The  real  question  is 
whether  the  plaintiff  was  guilty  of  negligence  in  performing  the  serrice  after 
knowledge  of  the  defect,  and  the  fact  that  he  has  complained  of  the  defect  — 
no  promise  to  repair  it  being  given  —  does  not  even  operate  to  relieve  him  of 
the  imputation  of  negligence,  bat  may  have  directly  the  opposite  effect.  It  is 
wholly  a  question  of  care  or  negligence,  and  if  the  servant  knew  or  ought  to 
have  known  the  danger,  and  a  person  of  ordinary  prudence  would  have 
regarded  it  as  dangerous  to  remain,  he  cannot  recover  even  though  he  has 
complained  of  the  defect"  Citing  Ford  v.  FUchhurg  B,  Co.,  110  Mass.  840; 
a.  c,  14  AnL  Bep.  626;  FoMi&mm,  v.  B.  Co..  76  Penn.  St.  889;  8.  c,  18  Am. 
Bep.  412. 
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Barrie  v.  Eable. 

(148  MaM.  1.) 

Gantraei — of  tuhscriptkm  far  hook  in  parts -^breaeh. 

Under  a  contract  of  subscription  for  a  book,  to  be  published  in  parts,  ataceitais 
price  for  each  part,  to  be  paid  for  on  delivery  of  each  part,  the  subscriber, 
after  receiving  one  part  and  paying  for  it,  refused  to  take  any  more.  In  an 
action  for  breach  of  the  contract,  hM,  that  he  could  not  defend  on  the  ground 
that  he  was  induced  to  enter  into  the  contract  by  fraud,  without  offering  to 
return  that  part. 

ACTION  for  breach  of  contract.    The  head-note  states  the  case* 
The  plaintiff  had  judgment  below. 

J.  R.  Thayer  and  E.  H.  Vaughatiy  for  defendant. 

0.  T.  Dewey  and  T.  0.  KefU,  for  plaintiff. 

FiBLBy  J.  The  first  exception  is  to  the  exclusion  of  evidence 
that  the  defendant's  signature  to  the  contract  was  obtained  by  false 
and  fraudulent  representations.  This  evidence  was  excluded  upon 
the  ground  that  the  contract  was  entire,  and  that  the  defendant 
could  not  avoid  it  except  by  returning  the  two  portfolios  which  he 
had  received  and  paid  for.  The  same  question  of  law  is  involved 
in  the  last  exception.     A  majority  of  the  court  are  of  opinion  thai 
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this  is  such  a  contract  as  is  described  in  Badger  y.  Tittwnb,  15  Pick. 
409,  413;  8.  0.,  26  Am.  Dec.  611,  where,  ^'although  the  agree* 
ment  is  entire,  the  performance  is  several;''  or  as  is  said  in 
Denny  y.  Williams,  5  Allen,  1,  4,  a  contract  ''one  and  entire 
in  its  origin,  and  yet,  looking  to  the  performance  of  different 
things  at  different  times,  it  may  be  divisible  in  its  operation;'' 
tha^  although  an  action  nnder  it  could  be  maintained  for  the 
pri(y  of  each  portfolio  when  it  was  delivered,  yet  that  the 
contract  is  one  entire  agreement  to  take  one  copy  of  a  publica- 
tion, made  np  of  ten  parts  or  portfolios,  all  constitating  the  art 
treasures  of  America;  and  that  it  is  not  a  contract  containing 
ten  distinct  and  independent  agreements  to  take  ten  different  port- 
folios, one  under  each  agreement  See  Vinton  v.  King,  4  Allen, 
562.  The  defendant's  evidence  went  to  the  whole  contract,  and  was 
offered  for  the  purpose  of  avoiding  the  whole  contract,  and  he  could 
only  avoid  the  contract  for  fraud  in  its  inception  by  rescinding  it  in 
iotOf  and  by  restoring  to  the  plaintiff  the  portfolios  which  he  had  al- 
ready received.  If  the  defendant  had  a  right  to  avoid  the  contract, 
and  exercised  that  right,  he  had  a  defense  to  his  action,  and  could  re- 
cover, in  an  action  brought  by  him,  the  thirty  dollars  he  had  paid, 
and  the  portfolios  would  all  belong  to  the  present  plaintiff ;  but 
the  defendant  could  not  retain  part  of  the  portfolios  under  the 
contract,  and  avoid  the  contract  as  to  the  rest.  Clark  v.  Baker,  5 
Mete.  452;  Morse  v.  Bracket^,  98  Mass.  205  ;  Mansfield  v.  Trigg,  113 
Mass.  350  ;  Young  S  Conant  Manuf.  Co.  v*  Wakefield^  121  Mass. 
91.  It  does  not  follow  from  this,  that  the  defendant  was  required 
to  receive  any  portfolios  that  were  not  such  as  the  contract  called 
for,  or  that  if  the  plaintiff  did  not  from  time  to  time  offer  to  the 
defendant  ten  portfolios,  each  of  which  satisfied  the  description 
contained  in  the  contract,  the  defendant  might  not  recover  dam^ 
ages  for  a  breach  of  the  contract  by  the  plaintiff. 
[Omitting  minor  points.] 

BaBoeptwns  ovemded. 


128  MASSACHUSETTS, 

Commcmwealtli  ▼.  Mooie. 


Common WBALTH  v.  Moobe. 

(14t  MiM.  186.) 
JuTOT — eompeteney  —  member  of  aseaeiiUion  to  proeeewU, 

A  member  of  a  voluntary  association,  formed  for  the  proeecation  of  Tiolations 
of  certain  laws,  is  incompetent  as  a  juror  on  the  trial  of  a  complaint  for 
such  a  violation,  instituted  by  an  agent  of  the  association,  who  is  furnished 
by  it  with  money  for  the  expenses,  and  is  paid  for  his  services.* 

/^ONVIGTION  of  nuisanoe.     The  opinion  states  the  casew 

E.  X.  Barney,  for  defendant. 

E.  J,  Sherman,  attorney-general,  for  Commonwealth. 

Qabdnbr,  J.  Jurors  in  this  Commonwealth  are  required  to  be 
^'persons  of  good  moral  character,  of  sound  judgment,  and  free 
from  all  legal  exceptions.'*  Pub.  Stats.,  ch.  170,  §  6.  By  section  35. 
upon  motion  of  either  party  in  a  suit,  the  court  is  required  to  ex- 
amine the  person  called  as  a  juror  therein,  ''  to  know  whether  he  is 
related  to  either  party,  or  has  any  interest  in  the  cause,  or  has  ex- 
pressed or  formed  an  opinion,  or  is  sensible  of  any  bias  or  prejud  ico 
therein.'*  After  the  examination  of  the  juror,  as  above  provided, 
the  party  objecting  may  introduce  any  other  competent  evidence  in 
au])port  of  the  objection,  subject  to  the  discretion  of  the  court. 
( iniimonwealth  v.  Thrasher ,  11  Gray,  55;  Commonwenlfh  v.  Oee,  6 
Cush.  174.  If  it  appears  to  the  court  that  the  juror  does  not  stand 
indifferent  in  the  cause,  be  shall  stand  aside,  and  another  be  called 
in  his  stead.  All  this  must  be  done  before  the  jury  are  impanelled. 
Woodward  v.  Dean,  113  Mass.  297.  The  word  "  suit "  has  in  prac- 
tice been  considered  as  meaning  criminal  prosecutions,  as  well  as 
civil  proceedings.  Commonwealth  v.  Abbott,  13  Mete.  120;  Com- 
monwenlth  v.  Oee,  and  Cwnmonwealth  v.  Thrasher,  ubi  supra  ;  Com^ 
monwealth  v.  (/Neil,  6  Oray,  343;  Commonwealth  v.  Eagan,  4 
Oray,  18,  20. 

But  few  cases  have  arisen  under  this  statute,  to  which  the  atten- 
tion of  the  court  has  been  called.  In  Commonwealth  v.  O^NeU,  ubi 
eupra,  which  is  strongly  relied  upon  by  the  government  in  support 

•  Compare  BoyU  v.  People  (4  Colo.  176),  84  Am.  Rep.  76. 
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<xf  the  miing  of  the  Saperior  Court,  three  of  the  jurors  were  mem- 
bcre  of  **  Carson  Leagaes.'^  The  object  of  the  members  of  sach 
leagues  was  the  prosecntion  of  yiolations  of  the  laws  against  the 
manufacture  and  sale  of  intoxicating  liquor.  They  subscribed  each 
a  certain  sum  to  the  funds  of  the  association  for  the  purpose  of 
the  expenses  of  such  prosecutions;  and  each  member 
liable  to  be  assessed  his  proportion  of  all  expenses  incurred  in 
such  prosecutions,  and  was  liable  to  pay  the  same  to  the  extent  of 
his  subecription.  The  court  held,  that  as  the  exceptions  were 
framed,  they  could  not  find  enough  to  show  that  the  judge  who 
presided  at  the  trial  was  legally  bound  to  set  the  jurors  aside^  and 
that  it  did  not  appear  ''that  either  of  them  had  any,  even  the 
smallest^  pecuniaiy  interest  in  the  event  of  the  prosecntion. '^  Tiie 
qaestion  whether  they  stood  otherwise  indifferent  in  the  result  of 
the  trial  does  not  appear  to  have  been  raised. 

In  CommonwedUh  y.  Eagan,  ubi  supra^  one  of  the  jurors,  upon 
inquiiy,  stated  that  he  was  a  member  of  the  Carson  League,  the  ob- 
ject of  which  society  was  to  prosecute  individuals  for  violation  of  the 
liquor  law;  that  assessments  were  made  upon  the  members  for  the 
purpose  of  carrying  out  the  object  of  the  society;  that  his  member- 
ship consisted  in  subscribing  for  stock;  and  that  he  had  paid  one 
assessment,  and  expected  to  pay  more.  The  juror  further  said, 
that  the  amount  of  his  assessment  would  not  be  changed  or  affected 
by  the  result  of  this  indictment;  and  that  there  was  nothing  in  the 
existence  of  his  membership  to  prevent  his  giving  a  fair  and  impar^ 
tial  verdict,  according  to  the  evidence.  The  juror  was  permitted  to 
remain  upon  the  panel.  This  court  held,  on  the  defendant's  ex- 
ceptions, that  the  court  hud  no  knowledge  of  the  assumed  obliga- 
tions of  the  members  of  the  Carson  League,  other  than  what  the 
jnror  stated  to  be  his  understanding  of  them;  and  that  it  was  not 
prepared  to  decide  that  in  this  instance  the  ruling  of  the  Court 
of  Comtnon  Pleas  was  wrong.  Mr.  Justice  Metcaif,  in  giving  the 
opinion  of  the  court,  said:  ''We  deem  it  to  be  our  duty  however 
to  say  that  in  our  judgement  the  members  of  any  association  of 
men,  combining  for  the  pur^xise  of  enforcing  or  withstanding  the 
execution  of  a  particular  law,  and  binding  themselves  to  contribute 
money  for  such  purpose,  cannot  be  held  to  be  indifferent,  and  there- 
fore ought  not  to  be  permitted  to  sit  as  jurors,  in  the  trial  of  a 
cause  in  which  the  question  is,  whether  the  defendant  shall  be 
found  giiiltv  of  violating  that  law." 
Vui-'LVIII  — 17 
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One  of  these  cases  makes  the  fact  of  pecuniary  interest  in  the 
juror  a  prominent  feature  in  determining  whether  he  is  indifferent, 
or  unfit  to  sit  upon  the  trial.  But  this  is  not  the  only  disqualifica* 
tion  to  the  fitness  of  a  person  to  sit  as  a  juror.  He  may  be  entirely 
unaffected  by  the  result  of  the  trial,  so  far  as  any  pecuniary  inter- 
est is  concerned,  and  yet  he  may  have  such  ill-will  against  one  of 
the  parties,  be  so  biased  or  prejudiced  against  him,,  that  he  could 
not  be  indifferent.  A  juror  may  also  stand  in  such  a  relation  to 
witnesses  to  be  produced  at  the  trial,  that  he  cannot  fairly  consider 
their  testimony.  In  a  criminal  case,  he  may  be  the  instigator  of 
the  prosecution,  and  be  absolutely  unfit  to  act  as  a  juror  in  deter- 
mining the  guilt  or  innocence  of  the  person  accused. 

The  facts  in  the  case  at  bar,  as  stated  in  the  bill  of  exceptions* 
differ  materially  from  those  reported  in  the  cases  we  have  referred  to. 
The  juror  was  a  member  of  the  Law  and  Order  League  of  New  Bed- 
ford, where  the  offense  charged  in  the  complaint  is  alleged  to  have 
been  committed.  The  league  was  a  voluntary  association  formed  for 
the  enforcement  in  New  Bedford  of  the  laws  against  the  illegal  sale 
of  intoxicating  liquors,  and  for  the  prosecution  of  liquor  sellers. 
The  complainant,  Jules  Giquel,  and  one  Partridge,  both  of  wbon^ 
were  witnesses  at  the  trial,  were  agents  of  the  league,  and  furnished 
by  it  wiih  money  to  pay  expenses  in  carrying  on  their  work,  and  were 
also  paid  for  their  services.  The  complainant,  with  Partridge  and 
three  sailors,  went  to  the  defendant's  bar-room.  There  was  evidence 
that  Oiqnel  i)aid  for  someof  the  liquor  ordered,  and  furnished  to  them. 
That  the  complainant  Giquel  and  Partridge  were  employed  by  tl)e 
league  to  induce  the  defendant  and  others,  to  sell  liquor  for  the  pur- 
pose of  prosecuting  them  for  violation  of  the  laws,  is  apparent  from 
the  evidence  and  the  instruction  given  t6  the  jury.  The  presiding^ 
judge  instructed  the  jury* 'Uhat  persons  employed  to  induce  the 
defendant  and  others  to  sell  liquor  for  the  purpose  of  prosecuting 
them  for  violation  of  their  licenses  should  be  i*egarded  with  great 
caution  and  distrust  as  witnesses.  The  considerations  went  to  their 
credit  as  witnesses,  but  it  was  still  for  the  jury  to  say  how  much 
credit  should  be  given  them."  The  juror  was  a  member  of  a  local 
association,  which  employed  the  complainant  to  induce  the  defend- 
ant to  violate  the  law,  in  the  city  of  New  Bedford,  in  order  that  he 
might  prosecute  the  defendant  for  such  violation,  and  he  was  the 
agent  of  the  juror  for  this  special  purpose.  He,  with  his  associates, 
had  selected  Oiqucl  as  a  proper  person  to  induce  the  defendant  to 
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▼iolate  the  law,  prosecute  him  for  such  violation^  and  go  before  a 
jorj  as  a  witness  worthy  of  belief. 

It  is  difficult  to  see  that  such  a  juror  was  so  indifferent,  so  disin- 
terested and  unbiased,  that  he  could  regard  his  agent,  whom  be 
had  employed  through  his  association,  ^*  with  great  caution  and 
distrust''  as  a  witness.  These  considerations  as  to  bis  credit  he 
had  already  passed  upon  and  determined  when  Oiquel  had  been 
selected  as  agent  of  the  association  of  which  he  was  a  member. 

Bat  it  is  not  necessary  to  go  to  the  extent  that  the  agent  of  tlie 
association  was  appointed  for  the  purpose  of  inducing  the  defend- 
ant and  others  to  violate  the  law.  It  is  sufficient  that  it  appeared 
that  the  complainant  Oiquel  was  employed,  by  the  association  of 
which  the  juror  was  a  member,  to  enforce  the  laws  in  New  Bedford 
against  the  illegal  sale  of  intoxicating  liquor,  and  to  prosecute 
liquor  sellers  in  that  city.  He  thus  became  the  agent  of  the  juror, 
as  well  as  of  the  other  members  of  the  association.  Whether  or 
not  he  was  to  appear  as  a  witness  at  the  trial  is  immaterial  in  the 
yiew  we  take  of  the  case.  The  complaint  which  the  juror  was  to 
try  was  originated  by  his  agent,  appointed  for  the  purpose  of  mak- 
ing such  complaints.  He  could  not  be  indifferent  as  to  the  result 
of  that  prosecution.  He  could  not  sit  unbiased  in  determining  the 
guilt  or  innocence  of  the  defendant  upon  a  complaint  instituted  by 
the  juror's  authorized  agent. 

We  arB  therefore  of  opinion  that  the  juror  was  not  competent  to 
sit,  and  that  the  Superior  Court  erred  in  allowing  him  to  remain 
apon  the  paneL  Exceptions  sustained. 


GOMMONirSALTH  Y.  TeBTEKS. 

Ortmhal  kmS'^baU — indictm&nt  for  dff&refU  oftmee* 

Oa  a  eomplaitti,  charging  A.  with  the  crime  of  adalteiy,  A.  entered  into  a 
lecc^ninuiioe  with  soieties,  conditioned  that  he  should  appear  before  the 
Superior  Court  at  the  next  term»  "  to  answer  to  said  complaint,  and  abide 
the  order  and  sentence  of  the  court  thereon,  «  •  «  and  not  depart  with- 
out leave.  **  The  grand  jury,  at  that  term,  found  an  indictment  against  bim 
for  lewd  and  lasdvions  cohabitation;  he  pleaded  guiltj,  but  did  not  appear 
when  called  for  sentenoe.    Held^  that  there  had  been  a  breach  of  the  recog* 
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ACTION  on  a  recognizance.     The  head-note  states  the  point. 
The  phtintiff  had  jndgment  below« 

/•  A.  JUcOeaugh,  for  defendant 

K  J.  Sherman,  attorney-general^  for  Oommonwealth. 

DEYEirSy  J.  The  recognizance  bound  the  principal  to  appear 
before  the  Superior  Goart  to  answer  to  a  complaint  for  the  crime 
of  adultery.  He  was  not  in  fact  indicted  in  the  Superior  Court  for 
that  crime^  but  for  lewd  and  lascivious  cohabitation.  Had  an 
indictment  been  substituted  for  the  complaint  for  the  same  offense 
as  that  therein  described,  the  defendant  contends^  that  as  the 
principal  could  not  have  been  tried  in  the  Superior  Court  upon 
the  complaint  (the  offense  being  one  of  an  indictable  character), 
the  lower  court  had  no  authority  to  recognize  the  defendant  to 
answer  thereto,  but  should  have  required  him  to  answer  any  indict* 
ment  for  the  offense;  and  that  the  recognizance  is  therefore 
invalid.  This  contention  cannot  be  maintained.  The  cases  of 
Commonwealth  v.  Slocum,  14  Oray^  395,  and  Commonwealth  v.  But* 
land,  119  Mass.  317,  are  quite  decisive  that  a  recognizance  in  this 
form  is  valid  and  sufficient,  and  binds  the  defendant  to  appear  and 
answer  any  indictment  for  the  same  offense  charged  in  the  com- 
plaint. 

Nor  should  we  be  prepared  to  say,  that  if  the  recognizance  were 
limited  to  appearing  and  answering  to  a  specified  offense,  it  would 
not  equally  bind  the  defendant  to  appear  and  answer  to  any  offense 
which  might  substantially  be  included  in  the  offense  described  in 
the  complaint,  even  if  of  a  lower  grade;  as  in  the  case  at  bar,  if  the 
defendant  were  charged  in  the  indictment  with  lewd  and  lascivious 
cohabitation  with  the  same  person  with  whom  he  was  alleged  in 
the  complaint  to  have  committed  adultery.  We  do  not  find  it 
necessary  to  consider  this  inquiry,  as  the  breach  of  the  recognizance 
claimed  by  the  Commonwealth  is  that  the  defendant  departed 
without  leave  of  court;  and  this  is  in  itself  a  distinct  breach  of  the 
irecognizance.  He  and  his  sureties  were  called  and  defaulted  i]])on 
his  recognizance.  The  Superior  Court  ruled  that  the  recognizance 
bound  the  principal  defendant,  not  merely  to  appear  and  answer 
the  specific  complaint,  but  to  abide  the  final  order  of  the  court, 
«nd  not  to  depart  without  leave.  The  condition  of  the  recognizance 
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18  in  the  form  prescribed  by  the  Public  Statutes,  chapter  212,  sec- 
tion 63,  and  the  proYision  that  the  conusor  shall  not  depart  without 
leave  of  court  is  veiy  ancient,  and  has  been  many  times  held  to  be 
separate  and  distinct  from  those  which  bind  him  to  answer  to  the 
specified  charge,  or  to  all  matters  which  may  be  alleged  against 
him  (a  clause  which  is  found  in  many  recognizances),  or  to  stand 
to  and  abide  the  final  order  and  decree  of  the  court  thereon. 

Even  if  the  principal  would  be  entitled  to  a  discharge,  no  indict- 
ment being  found  against  him,  he  has  no  right  to  decide  the  ques- 
tion for  himself,  even  if  his  decision  is  such  as  the  court  would 
have  made.  He  must  apply  to  the  court,  or  wait  until  by  proc- 
lamation at  the  end  of  the  term,  which  is  the  custom  of  some 
tribunals^  or  in  some  other  mode,  he  is  informed  that  he  has  leave 
to  depart.  Crown  Cir.  Gomp.  46.  To  hold  otherwise,  as  was  said 
by  Chief  Justice  Ewino  in  State  v.  Stout,  6  Halst.  124,  133,  is  to 
substitute  '*  the  cause  for  the  effect;  a  ground  of  discharge  for  the 
actual  discharge;  a  reason  for  absolving  him  from  the  recognizance 
for  the  absolution  itself.^ 

Again,  the  object  of  the  provision  that  the  conusor  shall  not 
depart  without  leave  of  court  is  that  he  may  be  held  to  answer  any 
charge  which  may  be  alleged  against  him,  even  if  it  be  different 
from  the  specific  charge  originally  made.  As  bail  is  substituted 
for  imprisonment,  the  court  still  retains  over  the  party  giving  bail 
the  same  rights  which  it  would  have  had  were  he  in  actual  custody. 
It  was. formerly  urged,  that  if  the  conusor,  being  brought  into 
court,  should  stand  mute,  his  sureties  were  liable.  In  answer  to 
this  view,  it  is  said,  in  Bac.  Abr.  Bail  (L):  **  If  a  man's  bail,  who 
are  his  jailers  of  his  own  choosing,  do  as  effectually  secure  his 
appearance,  and  put  him  as  much  under  the  power  of  the  court  as 
if  he  had  been  in  the  custody  of  the  proper  ofScer,  they  seem  to 
have  answered  the  end  of  the  law.''  It  is  said  by  Ghitty:  ''  If 
however  the  sureties  are  bound  by  recognizance,  that  a  defendant 
shall  appear  *  *  *  the  first  day  of  such  a  term  to  answer  to  a 
particular  information  against  him,  and  not  to  depart  till  he  shall 
be  discharged  by  the  court,  and  afterward  the  attorney-general 
enters  a  nolle  prosequi  as  to  that  information,  and  exhibits  another 
on  which  the  defendant  is  convicted,  and  refuses  to  appear  in  court 
after  personal  notice,  the  recognizance  is  forfeited  by  the  default, 
for  being  express  that  the  party  shall  not  depart  till  he  be  dis- 
ehaiged  by  the  court,  it  cannot  be  satisfied  unless  he  be  forthcom- 
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ing  and  ready  to  answer  to  any  information  exhibited  against  him 
before  he  receives  his  discharge,  as  much  as  to  that  which  he  was 
particularly  bound  to  answer."  1  Chit.  Crim.  Law  (2d  ed.),  105; 
Queen  v.  Ridpaih,  10  Mod.  152;  2  Hawk.  P.  C,  chap.  15,  §  84. 
This  rule  has  been  repeatedly  followed.  Indeed  it  would  seem 
that  if  the  only  object  of  the  clause  that  the  defendant  should  not 
depart  without  leaye  was  to  detain  a  party  who  had  been  properly 
held  to  bail  to  answer  a  specific  charge,  so  far  as  that  charge  is 
concerned,  it  would  be  unnecessary.  It  is  necessary,  because  having 
been  held  to  bail,  the  defendant  is  deemed  to  be  as  much  in  the 
custody  of  the  court  as  if  actually  imprisoned.  In  Slate  v.  Stout, 
ubi  supra,  the  authorities  are  carefully  considered,  and  a  similar 
result  is  reached.  See  also  People  v.  Stager,  10  Wend.  431;  People 
V.  Clary,  17  Wend.  374;  Keefhaver  v.  Commonwealth,  2  Peu.  &  W. 
240;  Starr  v.  Commonwealth,  7  Dana,  243.  If  the  provision  that 
the  conusor  shall  not  depart  without  leave  is  a  substantive  part  of 
the  recognizance  in  an  action  upon  it  for  forfeiture  by  reason  of 
such  departure,  it  is  not  an  answer  to  say  that  the  defendant  might 
have  obtained  his  discharge  from  the  court,  either  because  nothing 
was  alleged  against  him  by  indictment,  or  because  he  wais  not 
indicted  for  the  same  offense  as  that  upon  which  he  had  been 
bound  over.  Certainly,  had  the  conusor  been  in  actual  imprison- 
ment, he  would  not  have  been  released  when  other  offenses  were 
alleged  against  him  by  indictment,  without  recognizing  to  answer 
the  same;  nor  under  similar  circumstances  would  he,  when  brought 
into  court  by  his  bail,  or  appearing  there  in  person,  have  had  leave 
to  depart  except  upon  similar  terms.  We  are  therefore  of  opinion 
that  the  Superior  Court  correctly  ruled,  that  by  the  default  of  the 
conusor,  the  recognizance  was  forfeited,  as  he  was  bound  not  only 
to  appear  and  answer  the  speciBed  charge,  but  also  not  to  depart 
without  leave. 

The  defendant  further  contends,  that  it  does  not  sufficientlv 
appear  that  the  Municipal  Court  of  the  South  Boston  District  was 
authorized  to  take  this  recognizance,  as  its  authority  was  only  to 
do  so  in  a  case  of  which  it  did  not  have  final  jurisdiction,  upon  * 
examination  and  the  finding  of  probable  cause  to  believe  the 
prisoner  guilty,  neither  of  which  appears  by  the  recognizance.  The 
Public  Statutes,  chapter  212,  section  63,  provide  that  no  action  upon 
a  recognizance  shall  be  defeated  or  barred  ^'  by  reason  of  a  defect  in 
the  form  of  the  recognizance,  if  it  sufiicisntly  appears  from  the 
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tenor  thereof  at  what  court  the  party  or  witness  was  bonnd  to 
appear,  and  that  the  court  or  ma^trate  before  whom  it  was  taken 
was  authorized  by  law  to  require  and  take  such  recognizance/'  As 
we  know  judicially  that  the  court  by  which  the  recognizance  was 
taken  was  one  authorized,  upon  proper  proceedings,  to  require  and 
take  recognizances  for  appearance  before  the  Superior  Court  of 
those  charged  with  crimes  there  properly  cognizable,  it  is  not  neces- 
sary, under  this  statute,  that  such  a  recognizance  should  recite  in 
detail  all  the  proceedings  of  the  court.  The  act  done  was  one 
clearly  within  its  lawful  authority.  The  strictness  and  nicety  of 
the  practice  at  common  law,  which  was  adopted  in  some  of  our 
earlier  cases,  w|»  much  altered  and  modified  by  the  Bevised  Stat- 
utes, chapter  135,  section  30,  on  which  the  esusting  statute  is 
founded.     OtmimonweaUh  v.  Ifye,  7  Oray,  316. 

Judgm&ni  affirmed. 


Lxwis  y.  Nbw  Tobk  Slbbpikg  Oab  OoMPAirr. 
QXTPPIOIENTLY  reported,  56  Am.  Bep.  852. 


Flykit  v.  BouBifrBUF. 

BMtnM — pa/rol—to  eowtradkt  deed  a$  to  aimummiU. 

In  mn  action  for  breach  of  a  covenant  against  ineombrances  In  a  deed  of  land, 
parol  evidence  that  a  few  days  before  the  execntion  of  the  deed  the  parties 
orallj  agreed,  that  in  consideration  of  the  execution  of  the  deed  for  a  cer- 
tain sam,  the  plaintiff  woald  assume  a  liability  to  an  assessment  apon  the 
land  for  betterments*  is  inadmissible. 

npHE  opinion  states  the  casa 

W.  H.  Moody y  for  plaintiff. 
B.  B,  Jones,  for  defendants. 


136  MASSACHUSETTS, 


Flynn  t.  Boameuf . 


HoiiMKSy  J.  This  is  an  action  on  a  coyeuant  against  incam- 
brances.  At  the  time  of  the  execution  of  the  deed»  the  land  con* 
veyed  was  liable  to  an  assessment  for  betterments,  which  was  after- 
ward made  and  which  has  been  paid  by  the  plaintiff.  It  is  not 
disputed  that  the  liability  was  an  incumbrance,  or  that  there  would 
have  been  a  breach  of  the  covenant  on  general  principles.  Carr  v. 
Dooley,  119  Mass.  294.  But  the  defense  relied  on  is,  ''that  a  tew 
days  before  said  deed  to  the  plaintiff  was  executed  and  delivered, 
the  plaintiff  and  the  defendants  made  an  independent,  distinct  and 
oral  agreement,  that  in  consideration  that  the  defendants  would 
execute  and  deliver  the  deed  in  question  to  the  plaintiff  for  the 
sum  of  12,200,  and  would  execute  and  deliver  to  the  brother  a  deed 
of  the  adjoining  premises  for  the  sum  of  $2,300,  the  plaintiff  would 
assume  and  pay  all  assessments  which  should  be  made  in  accord- 
ance with  said  liability  on  the  lands  conveyed  by  said  deeds,*'  and 
that  the  deeds  were  made  as  agreed. 

We  interpret  the  statement  which  we  have  quoted  to  mean  that 
the  consideration  moving  from  the  defendants  was  a  promise  to 
execute  the  deeds,  not  the  execution  of  them.  For  if  it  was  the 
latter,  then  the  agreement  did  not  become  a  contract  until  the 
consideration  was  furnished,  and  if  the  deed  to  the  brother  was 
executed  after  the  deed  to  the  plaintiff,  which  for  all  that  appears 
may  have  been  the  case,  then  the  oral  contract  was  subsequent  to 
the  covenant  in  suit,  and  the  question  of  its  effect,  on  that  state  of 
facts,  would  be  a  different  one  from  that  which  was  argued,  or 
which  we  understand  to  have  been  ruled  upon. 

Assuming  that  the  oral  contract  was  made  before  the  covenant 
in  suit,  the  purpose  for  which  it  is  offered  is  to  show,  that  at  the 
very  moment  when  the  specialty  purporting  to  extend  to  all  incum- 
brances  was  executed  and  accepted  as  determining  the  extent  of 
the  defendants'  obligations  under  the  contract  expressed  by  it,  the 
parties  expressed  by  their  conduct  in  pais  that  the  deed  should 
have  a  less  operation.  We  think  that  this  is  plainly  a  contradic- 
tion of  the  covenant,  if  leaving  technical  difficulties  on  one  side, 
the  oral  contract  be  relied  on  as  a  contemporaneous  release  or  satis- 
faction of  an  obligation  admitted  to  be  within  the  language  of  the 
deed.  Batehelder  v.  Queen  Ins,  Co.y  135  Mass.  449.  And  we  think 
that  the  contradiction  is  only  a  little  more  disguised,  if  such  a  con- 
tract be  allowed  to  take  the  incumbrance  out  of  the  language  of 
the  deed  by  giving  a  special  and  unusual  meaning  to  a  covenant  in 
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daily  uae,  the  interpretation  of  which  is  as  well  settled  as  that  of 
any  words  in  the  language.  The  soggestioD  of  Mr.  Jnstioe  Wilds 
to  the  oontrary  in  Freble  y.  Baldwin,  6  Gosh.  549^  553,  is  declared 
bjr  him  not  to  be  necessary  to  or  embraced  in  the  decision,  and  is 
outweighed  by  Howe  y.  Walker,  4  Gray,  318;  Spurr  y.  Andrew^  6 
Allen,  420;  Harlow  y.  Thinnae,  15  Pick.  66;  and  Tawneendy.  Weld, 
8  Mass.  146.  Of  course  we  are  not  speaking  of  a  case  which  would 
warrant  a  reformation  of  the  deed  in  equity,  and  where  the  facts 
are  pleaded  by  way  of  equitable  defense. 

It  is  enough  to  say  of  Carr  y.  Dooley,  ubi  eupray  and  McCormich 
T.  Okeeversy  124  Mass.  262,  that  they  eyidently  were  not  intended 
to  oyermle  the  decision  in  Howe  v.  Walker,  ubi  supra,  that  a  cove- 
nant against  incumbrances  would  exclude  proof  of  a  contempora- 
neous oral  undertaking  of  a  larger  scope,  upon  the  same  considera- 
tion. Moieoyer  all  three  cases  deal  with  attempts  to  add  a  further 
obligation  to  those  assumed  by  the  coyenant,  not  with  an  attempt 
to  cut  the  latter  down.     Spurr  y.  Andrew  and  Harlow  y.  Thonias, 

uhi  eupra,  remain  unshaken. 

Exertions  iUMkdned. 


Ratmohd  y.  RussxLL. 

OM  Mass.  886.) 
Lf^nctian  —  to  reetrain  ISM, 

Eqnhj  has  no  Jurisdiction  of  a  bill  to  restrain  a  person  from  pnblisliing,  in 
tbe  reooids  and  books  of  a  mercantile  agencj,  false  representations  as  to  the 
bosinesB  standing  and  credit  of  ths  plaintiff,  if  no  breach  of  trust  or  of  con- 
tract is  inyolyed. 

rpUE  opinion  states  the  case. 

IF.  C7.  Cogswell,  for  plaintiff. 

B.  W.  ^uichins,  for  defendants. 

MoBTON,  G.  J.  It  is  not  within  the  jurisdiotion  of  a  court  of 
equity  to  restrain  by  injunction  representations  as  to  the  character 
and  standing  of  the  plaintiff,  or  as  to  his  property,  although  such 
representations  may  be  false,  if  there  is  no  breach  of  trust  or  of 
contract  myoWed.  Boston  Dmttie  Co.  y.  Florence  Manuf.  Co.,  114 
Vol.  LVIII  — 18 
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Mass.  69,  and  cases  cited  ;   Whitehead  v.  Kitson,  119  Mass.  484  ; 
Prudential  Aeeur.  Co.  v,  Knott,  L.  E  ,  10  Ch.  14(5. 

The  bill  before  us  alleges  that  the  defendants  have  published, 
and  intend  to  publish  in  the  future,  the  name  and  business  stand- 
ing of  the  plaintiff  in  the  records  and  books  of  a  mercantile  agency. 
It  does  not  even  allege  that  the  representations  are  false  or  mali 
oious.  If  he  has  any  remedy,  which  we  do  not  mean  to  intimate,  it 
is  by  an  action  at  law.  The  bill  does  not  state  a  case  within  the 
equity  jurisdiction  of  the  court. 

Bill  dismissed. 


Davis  y.  New  York  &  New  Enolakd  Baileoad. 

(143  Mass,  an.) 
Canfliet  of  law — dealh  by  negligence. 

An  action  cannot  be  maintained  In  ICassachosetts  against  a  railroad  corporation 
operating  its  road  as  a  continnons  line  in  that  State  and  in  Connecticat  under 
the  laws  of  both,  for  the  death  of  a  person  caused  by  the  negligence  of  the 
corporation  in  Connecticut,  the  laws  of  the  latter  State  not  affording  the 
like  remedy.     (^SSm  noUy  p.  143. ) 

rpHE  opinion  states  the  case.     The  plaintiff  had  judgment  below. 

I{.  E.  Bolles  and  R.  M.  Saltonstall,  for  defendant. 
A.  R.  Brown  and  E.  A.  Alger,  for  plaintiff. 

Deveks,  J.  The  defendant  is  a  railroad  corporation,  operating 
a  railroad  through  Massachusetts  and  Connecticut,  as  a  continuous 
line,  by  virtue  of  the  statute  of  1873,  chapter  289,  and  exists  as  a  cor- 
poration by  the  laws  of  each  of  these  States.  This  action  is  brought 
by  the  plaintiff,  as  administrator  of  the  estate  of  Mrs.  Ruth  L. 
Brown,  for  alleged  injury  to  her,  which  finally  resulted  in  her 
death,  by  reason  of  the  carelessness  of  the  defendant  and  that  of 
its  servants,  while  she  was  being  conveyed  as  a  passenger  over  its 
railroad  in  Connecticut,  the  intestate  being  herself  at  the  time  in 
the  exercise  of  due  care. 

The  law  of  the  State  of  Connecticut  has  been  properly  deter- 
mined as  a  fact  by  the  judge  presiding  at  the  trial,  and  his  finding 
in  regard  to  it  is  conclusive.     Antes  y.  McCamber,  124  Mass.  85,  91. 
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From  this  it  appears  '^  that  by  the  common  law  in  Connecticut,  an 
action  for  personal  injaries  does  not  survive  to  the  administrator  of 
the  person  injured;  that  there  is  no  statute  or  law  in  Connecticut 
by  yirtae  of  which  a  common-law  action  for  personal  injuries  is 
revived,  or  made  to  survive  to  an  administrator  of  the  person  in- 
jured.'' The  facts,  as  they  are  alleged,  **  do  not  constitute  a  cause 
of  action  under  the  laws  of  the  State  of  Connecticut  by  the  admin- 
istrator in  behalf  of  the  intestate's  estate,  and  this  action  could  not 
be  maintained  in  that  State,  if  duly  brought  by  an  administrator 
there."  The  administrator  may  there  maintain,  upon  these  facts, 
ti  special  action,  penal  in  its  nature,  created  by  the  statutes  of  Con- 
necticut, by  which  the  damages  recoverable  are  limited  to  not  more 
than  $5,000,  and  under  which  the  damages  recovered  do  not 
become  assets  of  the  estate  but  are  recovered  in  behalf  of  certain 
persons  not  thus  entitled  to  the  same  according  to  the  laws  of  dis- 
tribution, and  are  to  be  paid  over  in  specified  proportions  to  them. 

The  plaintiff  does  not  contend  that  he  may  maintain  this  action 
as  the  gpecial  one  provided  by  the  statute  of  Connecticut,  nor 
under  the  laws  of  that  State.  Richardson  v.  N.  Y,  C,  It., 
^8  Mass.  85.  We  are  aware  that  the  correctness  of  this  decision 
has  been  called  in  question  by  the  Supreme  Court  of  the  United 
States  in  Dennick  v.  Railroad^  103  U.  S.  11;  but  it  is  unnecessary 
to  reconsider  our  own  decision,  as  the  plaintiff  seeks  only  to  maintain 
his  action  under  our  statute,  which  provides  that  in  case  of  damage 
to  the  person  the  action  shall  survive,  and  may  thus  be  prosecuted 
by  an  administrator.  Pub.  Stat.,  chap.  165,  §  1;  Hollenheck  v. 
Berkshire  Railroad^  9  Cush.  478.  The  inquiry  is  therefore  pre- 
sented, whether  a  cause  of  action  at  common  law,  which  dies  with 
the  person  in  the  State  where  it  accrued,  not  having  been  made 
there  to  survive  by  any  statute,  will  survive  under  and  by  virtue  of 
the  statutes  of  survivorship  of  another  State,  so  that  if  jurisdiction 
is  there  obtain^  over  the  person  or  property  of  the  defendant, 
judgment  may  properly  be  rendered  against  him  or  his  property. 
That  our  statute  would  furnish  a  remedy,  where  the  cause  of  action 
was  one  recognized  by  the  law  of  this  State  as  the  foundation  of  aii 
action  at  common  law,  although  it  accrued  without  the  State,  it 
being  there  recognized  as  existing  and  not  discharged  or  extin- 
guished, will  be  conceded. 

It  must  certainly  be  the  right  of  each  State  to  determine  by  its 
laws  under  what  circumstances  an  injury  to  the  person  will  afford 
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a  cause  of  action.  If  this  is  not  so,  u  }x)r6on  who  is  not  a  citizen  of 
the  State,  or  who  resorts  to  another  State  for  his  remedy,  if  jurisdic- 
tion can  be  obtained,  may  subject  the  defendant  in  an  action  of 
tort  to  entii-ely  different  rules  and  liabilities  from  those  which 
would  control  the  controversy  were  it  carried  on  where  the  injury 
occurred;  and  as  by  the  law  of  Massachusetts  it  is  required  that  a 
person  injured  while  trayelling  upon  a  railroad  must  prove,  not 
only  the  negligence  of  the  defendant,  but  also  that  he  liimself  was 
in  the  exercise  of  due  care,  and  as  jurisdiction  may  be  obtained  by 
an  attachment  of  property  of  the  defendant  in  another  State,  the 
plaintiff  might  relieve  himself  of  the  necessity  of  proving  his  own 
due  care,  if  by  the  law  of  the  State  to  which  he  may  resort  such 
proof  is  not  required,  and  thus  put  upon  the  railroad  company  a 
higher  responsibility  than  is  imposed  by  the  State  in  which  it  was  per- 
forming its  business.  In  a  similar  way,  if  a  traveller  upon  a  steam 
or  horse  railroad  could  not  recover  in  this  State  for  an  injury  done 
by  carelessness  in  transporting  him,  because  he  was  travelling  upon 
Sunday,  in  violation  of  the  laws  of  the  State,  he  might,  unless  the 
law  prescribed  in  this  State  is  to  govern,  recover  in  any  State  where 
laws  forbidding  travelling  on  Sunday  did  not  exist,  if  jurisdiction 
could  there  be  obtained  over  the  defendant  or  its  property.  Where 
an  injury  occurs  in  another  State,  which  would  be  the  foundation 
of  an  action  at  common  law,  and  it  is  known  that  the  general  law 
of  that  State  is  the  common  law,  it  may  be  inferred  that  the  trans- 
action is  governed  by  its  rules  as  here  applied,  in  the  absence  of 
evidence  to  the  contrary;  but  when  it  is  shown  to  be  otherwise,  the 
law  of  the  State  where  the  injury  occurs  is  to  be  regarded.  It  is  a 
general  principle,  that  in  order  to  maintain  an  action  of  tort  founded 
upon  an  injury  to  person  and  propei'ty,  the  act  which  is  the  cause  of 
the  injury  and  the  foundation  of  the  action  must  at  least  be  actionable 
by  the  law  of  the  place  where  it  is  done,  if  not  also  by  that  of  the  place 
in  which  redress  is  sought.  Le  Forest  v.  Tolman^  117  Mass.  109;  8.  c, 
]  9  Am.  Rep.  400,  and  cases  cited.  It  must  be  for  the  State  of  Connecti* 
cut  to  prescribe  when,  and  under  what  circumstances,  a  cause  of  action 
shall  arise  against  a  corporation  which  operates  a  railway  within  it9 
limits,  by  reason  of  an  act  done  by  it.  It  may  provide,  that  for  an 
injury  done  by  its  carelessness,  there  shall  be  no  cause  of  action  on 
behalf  of  the  injured  party,  but  punishment  by  indictment  only,  o^ 
it  may  give  to  such  injured  person  a  cause  of  action,  and  for  the  same 
injury  make  the  corporation  responsible,  by  indictment  or  other  pro* 
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ceeding,  for  a  fine  or  damages  which  shall  go  to  the  State,  to  rela- 
tives of  the  injured  party,  or  to  any  other  persons  named.  Common" 
weaUh  v.  Metropolitan  B.  Co.,  107  Mass.  236. 

The  intestate  did,  by  the  common  law  of  Connecticut,  have  a 
right  of  action  during  her  life-time,  but  for  this  has  been  substitu- 
ted, in  that  State,  she  having  deceased,  the  penal  action  created  by 
the  statute.  « 

It  is  the  contention  of  the  plaintiff,  that  the  cause  of  action  may 
be  held  to  survive  by  virtue  of  our  statute,  notwithstanding  no 
cause  of  action  now  exists  in  Connecticut.  Pub.  Stat.,  chap.  165, 
§  1.  That  the  special  action  in  Connecticut  can  now  bo  maintained 
is  not  controverted.  If  therefore  this  contention  of  the  plaintiff  is 
•correct,  the  defendant  continues  liable  for  its  act  or  neglect  in 
Connecticut  by  the  law  of  Massachusetts,  while  it  is  also  liable  by 
reason  of  the  penalty  imposed  upon  it  by  the  law  of  Connecticut  as 
A  substitute  for  its  original  liability,  such  penalty  being  still  capa- 
ble of  enforcement.  The  design  of  our  statutes  of  survivorship  is 
primarily  to  provide  for  survival  of  those  actions  of  tort  the  causes 
of  which  occur  in  this  State.  If  similar  statutes  existed  in  anothcr 
State,  where  the  original  cause  of  action  accrued,  it  would  not  I . 
difficult  to  hold  that  our  own  applied  to  such  causes,  upon  the  san..> 
principle  by  which  we  hold  that  the  intestate  herself  might  origi- 
nally have  brought  her  action  here.  When  no  such  cause  of  action 
now  exists  in  the  State  where  the  injury  occurred,  it  is  not  easy  to 
see  how  it  can  exist  here,  especially  when  in  such  State,  another 
<;ause  of  action,  growing  out  of  the  same  facts,  has  been  substituted 
for  it.  This  would  be  to  subject  the  defendant  to  two  liabilities, 
one  existing  by  the  law  of  the  State  in  which  jurisdiction  over  per- 
son or  property  was  obtained,  but  in  which  the  accident  did  not 
occur,  and  the  other  imposed  by  the  law  of  the  State  where  it  did 
occur,  and  where  the  defendant  had  his  residence  ;  while  in  either 
State  the  liability  there  imposed  would  be  the  only  one  to  which 
the  defendant  could  by  its  law  be  subjected. 

It  may  be  suggested,  that  the  law  of  Connecticut,  in  failing  (c 
provide  that  an  action  for  a  personal  injury  shall  survive  to  the  ad 
ministrator,  has  negatively  only  the  same  effect  as  a  statute  of  lim- 
itations, which  operates  merely  to  take  away  the  remedy  of  a  plain- 
tiff, while  his  cause  of  action  still  exists. 

By  the  ancient  common  law,  as  it  existed  before  Stat,  of  4  Edw. 
Ill,  chap.  7,  which  was  adopted  and  practiced  on  in  this  State  before 
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the  Constitution,  6  Dane  Abr.  687,  no  action  ex  delicto  saryived  to 
the  personal  representative,  the  maxim  actio  porsorialis  viorittir 
cum  persona  being  of  nniyersal  application.  Wilbur  v.  GilmorCj 
21  Pick.  250.  Sabseqnently  to  that  statute,  which  was  libemllj 
construed,  an  action  for  a  tort,  by  which  the  personal  property  of 
one  was  injured  or  destroyed,  suryived  to  his  administrator,  such 
tort  being  an  injury  to  the  property  which  otherwise  would  have 
descended  to  him.  But  the  theory  that  a  personal  mjury  to  an  in- 
dividual was  limited  to  him  only,  that  no  one  else  suffered  thereby,, 
and  that  therefore  by  his  decease  the  cause  of  action  itself  ceased 
to  dxist,  continued. 

While  the  action  for  personal  injury  is  spoken  of  as  surviving,  a» 
there  previously  was  no  responsibility  to  the  estate,  the  statute  ere* 
ates  a  new  cause  of  action.  It  imposes  a  new  liability,  and  does  not 
merely  remove  a  bar  to  a  remedy  such  as  is  interposed  by  the  stat* 
ute  of  limitations,  which  if  withdrawn  by  the  repeal  of  the  statute; 
would  allow  an  action  to  be  maintained  for  the  original  cause. 
What  the  new  liability  shall  be,  by  what  conditions  it  shall  be  con* 
trolled)  and  whether  the  original  liability  shall  be  destroyed*  must 
be  determined  by  the  law  of  the  State  where  the  injury  occurs, 
unless  the  legislation  of  other  States  is  to  have  extra-territorial 
foi'ce,  and  govern  transactions  beyond  their  limits.  We  perceive 
no  intention  to  invest  it  with  such  force,  even  if  it  were  possible  so» 
to  da 

By  the  decease  of  the  intestate,  the  cause  of  action  at  common, 
law  which  she  once  had  in  Oonneticut  has  there  ceased  to  exist. 
It  is  for  that  State  to  determine  what  provision,  by  action  or  indict- 
ment, if  any,  shall  be  made  in  order  to  indemnify  the  estate  of  the 
intestate,  or  her  relatives,  or  to  punish  the  party  causing  the  injury 
to  her.  Our  statute  permitting  the  survival  of  similar  actions  ia 
this  State  does  not  therefore  apply. 

The  question  considered  in  the  case  at  bar  was  fully  and  ably  dis- 
cussed in  Needham  v.  Grand  Trunk  Ry.j  88  Vt  194,  and  the 
same  result  reached  as  that  at  which  we  have  arrived.  To  the  same 
effect  also  is  Staie  v.  Pittsburgh  &  Conndlsvilk  i?.,  45  Hd.  41. 

The  plaintiff,  in  his  argument,  attaches  importance  to  the  statute  of 
1 873,  chap.  289,by  virtue  of  which  the  defendant's  railroad  is  operated 
in  the  several  States  through  which  it  runs  as  a  continuous  line,  but 
the  fact  that  it  is  a  corporation  by  the  law  of  Massachusetts  as  well  as 
by  that  of  Oonneoticut  cannot  make  its  liabilities  different  or  greater 
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in  this  State  on  accoant  of  transactions  ocourring  entirely  in  Con* 
necticot ;  nor  are  the  rights  of  the  plaintiff  greater  because  his  in- 
testate, who  was  injured  in  this  transaction,  was  a  citizen  of  this 
Commonwealth.  Whitfard  r.  Panama  B.,23  N.  Y.  465,  472; 
lliduirdsofiv.  Xew  York  Central  R.,  ubi  supra. 

The  ruling  that  the  action  could  be  maintained  was  therefore  er- 
roneous. Exceptions  sustained. 

Note  bt  the  Reportbb. — The  adjadlcationa  on  this  point,  reported  in  this 
aeries,  maj  be  classified  as  follows: 

1.  Wliare  the  slafciitos  in  both  Slatoa  gHw  tha  ramady.  The  suit  is  main- 
tainable in  either  State.  Morris  t.  Chicago,  etc.,  Ry,  Co.,  65  Iowa,  727;  s.  c, 
54  Am.  Rep.  89;  Baycs  v.  Wabath  R.  Co.,  68  Iowa,  70;  s.  c,  50  Am.  Rep.  780; 
Leonard  y.  CcL  8i.  Nac.  Co.,  84  N.  Y.  50;  s.  c,  88  Am.  Rep.  491;  Knight  v. 
WesL  Jeney  R  Co.,  108  Penn.  St.  250;  &  c,  56  Am.  Rep.  200. 

Contra^  holding  that  the  accident  and  place  of  suit  most  be  in  the  same 
Sute:  WUHi  v.  Mb.  Pac  Ry.  Co.,  61  Tex.  482;  s.  o.,  48  Am.  Rep.  801; 
McGarihyy.  Chicago,  etc.  By.  Co.,  18  Kans.  46;  s.  c,  26  Am.  Rep.  472. 

2.  Where  tha  State  In  wfaioh  tha  aocidaot  ooourf  ad  gives  tha  ramady,  but 
the  Stale  ^rheve  suit  is  brought  does  not  The  salt  is  not  maintainable. 
VawUr  y.  Mo.  Pac.  R.  Cb.,  84  Mo.  679;  s.  c,  54  Am.  Rep.  105;  Tayior's 
Adm'r  r.  Penn.  Co.,  78  Kj,  848;  s.  c,  89  Am.  Rep.  244. 

Contra:  Herriek  v.  Minn.,  etc..  By.  Co.,  81  Hinn.  11;  s.  o.,  47  Am.  Rep.  771. 

3.  WlMr«the8latolniiHilehlhesiiitlsbroiigfatghreethevinedy,biitlhe 
State  hi  wUeh  the  aooident  ooourred  does  not  The  suit  is  not  maintainable 
UmikiBer  ▼.  Hannibal  d  St.  J.  B.  Co.,  88  Kans.  88;  s.  o.,  58  Am.  Rep.  528; 
Debeooiae  ▼.  JT.  T.,  eU.,  R.  Co.,  98  N.  Y.  877;  s.  c,  50  Am.  Rep.  688;  Eyde  v. 
Wabtuk,  etc,  R  Co.,  61  Iowa,  441;  s.  c,  48  Am.  Rep.  820;  WiOis  ▼.  Mo.  Pac. 
By.  Co.,  61  Tex.  483;  s.  c.»  48  Am.  Rep.  801;  LeFbrest  v.  Totman,  117  Man. 
100;  %.  c,  19  Am.  Rep.  400. 

8ee  note,  87  Am.  Rep.  160. 


Abbott  t.  Iithabitants  of  Ootiaob  Out. 

JB^Awoy  —  dedieation  —  acceptance^ 

Wheie  land  was  dedicated  for  a  town  park,  a  statate  or  vote  of  the  town  is 
not  eesential  to  constitnte  acceptance,  but  proof  of  pablic  use  as  a  park  for 
many  jears  will  suffice.    {See  note,  p.  146.) 

PROOEEDINOS  to  assess  damages  on  taking  of  land  for  a  street. 
The  head-note  shows  the  point.     The  petitioner  had  judg- 
ment below. 
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T.  M.  stetson  £  H.  M.  Knowlton,  for  respondent 
X.  TT.  HotoeSf  for  petitioner. 

HoLKBS,  J.  1.  The  first  exception  before  ns  is  to  the  exclnsion 
of  evidence,  that  from  fifteen  to  nineteen  years  ago,  the  premises 
were  dedicated  to  the  public  as  a  public  square,  that  the  dedication 
was  then  accepted  by  the  public^  but  not  under  any  statute  or  by 
Tote  of  the  town,  and  that  public  use  of  the  premises  as  a  park  had 
continued  down  to  the  present  time.  The  court  ruled  that  no 
such  dedication  was  possible  in  Massachusetts. 

We  are  of  opinion  that  this  ruling  cannot  be  sustained.  The 
principle  of  dedication,  although  of  ambiguous  origin,  has  been 
recognized  in  this  State  as  in  force  here  before  the  statutes  of  1846, 
chapter  203  (Pub.  Stats.,  chap.  49,  §  94),  and  as  still  in  force  in  cases 
not  within  the  terms  of  that  statute.  Tyler  v.  Sturdy,  108  Mass. 
196;  ffobbs  v.  Lowell,  19  Pick.  405.  Notwithstanding  the  able 
opinion  in  Pearsdll  v.  Post,  20  Wend.  Ill;  8.  c,  22  Wend.  425,  so 
far  as  that  tends  the  other  way,  it  is  now  generally  admitted  that 
open  squares  in  towns  ai*e  as  much  within  the  principle  referred  to 
as  highways,  and  it  has  been  held  in  numerous  decisions  that  such 
sqnares  may  be  dedicated  to  public  uses.  C&mmaniveaUh  t.  Fisk, 
8  Met.  238,  243;  Cincinnati  v.  Wliite,  6  Pet.  431;  New  Orleans  v. 
United  States,  10  Pet.  662,  713;  Watertown  v.  Cowen,  4  Paige,  510; 
Cady  V.  Conger,  19  N.  Y.  256,  261;  Abbott  v.  Mills,  3  Vt  521,  526; 
Commonwealth  v.  Rush,  14  Penn.  St.  186;  Rowan  v.  Portland,  8 
B.  Mon.  232^  248;  Methodist  Episcopal  Church  y.  Hobohen,  4 
Vroom,  13;  4  C.  E.  Green,  355;  Bayonne  v.  Ford,  14  Vroom,  292; 
Princeville  v.  Auten,  77  111.  325;  Orogan  v.  Hayward,  4  Fed.  Eep. 
161;  3  Kent  Com.  450,  451. 

The  Massachusetts  statute  only  applies  to  certain  classes  of  ways, 
Tyler  v.  Sturdy,  ubi  supra,  and  we  see  no  reason  to  doubt  the  sug- 
gestion of  Mr.  Washburn,  that  ''the  law  remains,  it  would  seem, 
as  at  common  law,  in  respect  to  public  squares  and  other  subjects 
of  dedication."  especially  m  view  of  the  fact  that  our  statutes  more 
than  once  have  recognized  the  existence  of  parks  *^  dedicated  to 
the  use  of  the  public."  Stats.  1875,  chap.  163,  §  1;  1877,  chap. 
223,  §  1;  Pub.  Stats.,  chap.  54,  §§  13,  16;  Washb.  Easements  (4th 
ed.).  235.  See  also  Pub.  Stats.,  chap.  116,  §  35;  chap.  27,  §§  9, 
12.  50. 
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Of  conree  a  case  could  be  imagined  in  which  the  square  would 
hare  to  be  regarded  as  only  a  part  of  the  highway.  But  we  do  not 
understand  that  there  is  any  doubt  that  this  is  a  park  or  square, 
properly  so  called ;  and  it  would  hardly  be  contended  that  such 
parks  and  squares  are  within  the  statute  of  1846.  Olip&r  v.  Wor- 
cester, 102  Mass.  489^  495;  s.  c,  3  Am.  Bep.  485;  Clark  y.  Wal- 
ihamy  128  Mass.  567;  Veale  t.  Bosian,  135  Mass.  187,  189. 

If  there  has    been  a  dedication  by  the  owner,  it  is  plain  that 
acceptance  by  express  Tote  of  the  town  in  which  the  park  lies  is 
not  necessary.      But  it  is  perhaps  fair  to  assume  that  the  defend- 
ant's offer  ^f   proof  did  not  embrace  any  act  on  the  part  of  the 
town,  or  of  its  officers,  indicating  an  acceptance  by  it.    In  the  case 
of  highways,  there  is  no  doubt  that  an  acceptance  by  the  town 
must  be  proved.     Nor  has  any  distinction  been   taken  between 
what  is  necessary  to  make  the  town  liable  for  a  defect,  and  what  is 
sufi^cient  to  depriye  the  owner  of  his  rights.     Bowers  y.  Suffolk 
Manuf.  Co.y  4  Cush.  332,  340;  Morse  v.  Stocker,  1  Allen,  150, 153; 
Durgin  y.  Lotoell,  3  Allen,  398,  400;  Hay  den  y.  Stone,  112  Mass. 
346,   351.      Compare  Hohoken  Land  Co,  y.  Hoboken,  36  N.  J.  L. 
540,545.    . 

But  the  requirement  of  such  an  acceptance,  in  this  State  at  least, 
has  always  been  put  on  the  ground  that  the  town  is  bound  to  repair 
the  highway  when  established,  and  that  it  ought  not  to  be  subjected 
to  that  burden  without  its  consent.  Powers  y.  Suffolk  Manuf, 
Co.,  ubi  supra.  There  is  no  such  burden  in  the  case  of  a  publio 
park.  Oliver  y.  Worcester,  Clark  y.  Waltham,  and  Veah  y.  Boston, 
Mbi  supra.  And  as  the  use  is  in  the  public  at  large,  it  is  hard  to 
see  how  an  acceptance  by  the  town  can  be  declared  necessary,  ex- 
cept upon  grounds  which  are  hardly  definite  enough  for  judicial 
decision,  howcYer  they  might  be  regarded  by  the  legislature.  The 
principle  laid  down  in  King  y.  Leake,  5  B.  &  Ad.  469,  that  the 
refusal  of  a  parish  to  adopt  a  way  does  not  necessarily  preYent  its 
being  public,  although  departed  from  in  the  case  of  ways,  is  law 
here  when  no  special  reason  is  shown  for  requiring  the  town's  assent. 
It  will  be  understood  that  we  are  not  considering  the  effect  of  an 
acceptance  by  the  town  as  completing  a  dedication,  or  as  affording 
CYidence  that  it  was  complete,  but  only  whether  such  an  acceptance 
is  necessary  to  complete  it. 
The  necessity  of  acceptance,  in  any  form,  of  a  gift  to  public  uses 

has  been  a  little  OYcr-insisted  upon,  perhaps,  from  a  desire  to  bring 
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the  doctrine  of  dedication  within  some  more  general  principle  of 
law.     But  apart  from  the  considerations  especially  applicable  to- 
highways,  which  have  been  mentioned,  it  has  been  admitted  that 
the  so-called  acceptance  which  is  deemed  necessary  may  be  indicated 
by  common  user.     Holdane  v.  Cold  Spring ,  21  N.  Y.  474.    See 
LarnedY.  Lamed,  11  Met.  421  (before  the  statate  of  1846);  ffayden 
V.  Stone,  ubi  supra;  Green  v.  Chehea,  24  Pick.  71,  80.     Or  as  we 
think  it  better  pat  notwithstanding  the  observations  in  State  v. 
Atherion,  16  N.  H.  203,  210,  acceptance  will  be  presumed  if  the 
gift  is  beneficial,  and  use  is  evidence  that  it  is  beneficial.     Outhrie^ 
V.  New  Haven,  31  Conn.  30i5,  321;  Hall  v.  Meriden,  48  Conn.  416. 
431.     The  English  law  seems  to  be,  that  a  gift  to  and  use  by  the 
public  completes  the  dedication.     The  cases  do  not  speak  of  accept- 
ance in  terms,  so  far  as  we  have  noticed.     Regina  v.  Petrie,  4  EI. 
&  Bl.   737,  743;  ffealey  v.   Batley,  L.  R.,  19  Eq.  376,  392;    77/^ 
Queen  v.  Bradfield,  L.  R.,  9  Q.  B.  652;     Vernon  v.  Vestry  of  St. 
James,  16  Ch.  D.  449;  Cincinnati  v.  White,  6  Pet.  440.     And  it  is 
held  in  some  States  that  no  acceptance  is  necessary  in  order  to  veat 
the  right  in  the  public.     Methodist  Episcopal  Church  v.  Hnboken^ 
4  Vroom,  21;  Hoboken  Land  Co.  v.  Hobohen,  ubi  supra* 

We  have  not  considered  whether  the  statute  of  188*^,  chapter  164,. 
should  be  taken  to  put  an  end  to  common-law  dedication  of  parks 
after  its  passage,  because  the  evidence  might  have  warranted  a  find- 
ing that  the  dedication  was  complete  before  the  passage  of  that  act. 
It  is  familiar  law  that  no  particular  length  of  time  is  necessary  to 
make  a  dedication  binding.  If  the  petitioner's  land  was  dedicated 
to  the  public  for  the  purposes  of  a  park,  the  fact  was  admissible  to 
affect  the  amount  of  damages  to  be  allowed  for  the  new  use  of  the 
surface.  Without  citing  more  of  the  innumerable  cases  to  be  found 
in  the  books,  or  laying  down  any  proposition  broader  than  is  neces- 
sary for  our  decision,  we  are  of  opinion  that  the  evidence  offered 
should  have  been  submitted  to  the  jury. 

[Minor  point  omitted.]  Exceptions  sustained. 

NoTB  BT  THS  REPORTER.  —  See  Mandenchid  v.  Dvhuque,  30  Iowa,  78;  s. 
c,  4  Am.  Rep.  196;  Buchanan  v.  CurHs,  29  Wis.  99. 

Evidence  of  the  use  of  land  for  a  street  for  many  years,  and  that  the  de^ 
fendant  made  a  sidewalk  on  a  i>art  of  it,  justifies  a  finding  of  dedication^ 
without  any  fonnal  acceptance.  Pamfrey  v.  Viiiage  of  Saratoga  Springs,  84 
Hun,  607.  To  the  same  efTect,  Portw  t.  Village  of  Attica,  88  Hun,  805;  Flaek 
T.  Vaiage  of  Green  Idand,  22  Week.  Dig.  584. 
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'*  Bach  acceptance  znaj  be  preyed  bj  long  public  use,  or  bj  the  poeitiTe  acta 
of  the  public  anthoiitiea  In  recogniiing  and  adopting  the  highway."  Oock  t. 
JJorria,  61  N.  T.  448. 

"  It  is  not  neoeaearj  that  there  should  be  anj  formal  act  of  acceptance  bj 
the  pnblie  aathoiitiee,  bat  it  maj  be  indicated  hj  common  neer  under  dream- 
stances  showing  a  clear  intent  to  accexyt  and  enjoj  as  such  the  easement  pro- 
posed to  be  dedicated.*'  Holdane  y.  Odd  Spring,  21  N.  T.  474;  People  y, 
Lo^feiem,  102  N.  T.  1. 

Dedication  may  be  piesumed  from  a  continued  use  of  the  place  for  a  consid- 
erable period  of  time  as  a  public  highway,  with  a  knowledge  thereof  by  the 
owner,  and  without  objection  on  his  port     Carr  y.  Kolb,  99  Ind.  65. 

The  same  doctrine  where  a  road,  at  the  request  of  a  land  owner,  deflected 
slightly  from  the  established  line,  and  was  thus  opened  and  worked  for  four- 
teen years.    Bit<^n  y.  Kennedif,  62  Iowa,  87. 

"  Acceptance  may  be  shown  by  user  by  the  public,  and  by  an  actual  assump- 
tion of  care  and  control  by  the  public  authorities,  as  by  grading  or  working 
upon  it"  "No  formal  act  of  the  corporate  authorities  *  *  *  is  neces- 
sary." '  Brakken  y.  Minn,,  etc,,  Ry.  Co.,  29  Minn.  41.  To  the  same  effect, 
PoopU  y.  Blake,  60  Cal.  497;  BtaU  y.  8uUwan,  70  Ala.  589;  Landie  y.  Hamil^ 
tan,  77  Mo.  654;  Buchanan  y.  Ourtu,  25  Wis.  99. 

But  the  doctrine  is  not  predicable  of  unoccupied  and  uninclosed  lands. 
Herhold  y.  CUy  of  Chicago,  108  Dl.  467;  Offr  y.  Ihtfowr,  68  Me.  452. 

And  dedication  is  not  established  by  mere  user,  unless  for  a  period  sufficient 
to  establish  title  by  prescription,  and  in  an  adyerse  manner.  2  Dill.  Mun. 
Corp.  (8d  ed.)  641,  note;  BUde  y.  BuUivan,  70  Ala.  589. 

In  Irving  y.  FML,  Sup.  Ct.  Mich  ,  April  14,  1887,  it  was  held  that  merely 
passing  or  trayelllng  oyer  land  for  any  length  of  time  will  not  conyert  it  into 
a  pnblie  highway.  It  must  haye  been  accepted  as  such  by  the  public  authori- 
ties, and  when  the  public  already  haye  a  highway  through  a  yillage  100  feet 
wide,  as  laid  out  by  the  United  States  officials  originally,  and  sufficient  for  all 
the  ordinary  purposes  of  trayel  and  business,  the  evidence  to  show  that  such 
highway  to  the  width  of  180  feet  had  been  accepted  must  be  unequiyocal  and 
satiBfactory:  and  eyidenoe  that  the  houses  had  been  built  back  from  the  origi- 
nal line  of  the  road,  and  that  sidewalks  had  been  laid  by  the  owners  beyond 
the  original  line  by  order  of  the  yillage,  will  not  be  sufficient.  The  court  said: 

'*  In  order  to  constitute  a  dedication  by  user,'  or  in  any  other  manner,  two 
things  must  exist:  1st,  an  intention,  express  or  implied,  to  dedicate,  that  is, 
either  a  grant  or  relinquishment  of  the  land  to  the  use  of  the  public;  2d,  it 
must  be  accepted  by  the  public  authorities  haying  jurisdiction  as  a  public 
highway.  It  is  not  claimed  that  there  was  any  express  dedication  or  grant  to 
the  public  of  the  land  in  question.  But  it  is  claimed  that  the  long-continued 
use  by  the  public  as  a  highway,  without  objection  or  protest  from  the  owners, 
not  only  implies  an  intent  to  dedicate  to  the  use  of  the  public  as  a  highway, 
but  is  also  eyidence  of  its  acceptance  as  such.  A  careful  examination  of  the 
testimony  has  led  us  to  a  different  conclusion.  Here  was  a  legally  laid  out 
highway,  100  feet  in  width,  which  was  ample  for  any  use  the  public  might 
haye  through  a  yillage  of  800  inhabitants,  as  this  yillage  was  shown  to  con- 
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tain;  and  this  fact  must  oocupj  a  prominent,  if  not  controlling,  inflnenoe  in 
the  consideration  of  acts  of  nser  bj  the  pnblic,  as  connected  with  the  question 
of  widening  the  public  highway  at  this  point,  and  espedallj  as  bearing  upon 
the  question  of  acceptance  of  any  additional  land  for  highway  purposes.  Had 
the  village  houses  in  the  village  of  Birmingham  been  erected  upon  the  line 
of  Saginaw  street,  no  question  could  have  been  made  but  that  the  street  would 
have  been  wide  enough  to  accommodate  the  public.  Under  such  circum- 
stances, it  appears  to  us  that  the  mere  fact  that  the  public,  or  that  portion 
thereof  who  had  business  dealings  with  the  hotels  and  tradesmen  of  the  vil- 
lage, have  used  the  land  in  question  to  transact  such  business,  cannot  be  taken 
as  evidence  that  the  public  acquired  any  right  to  such  land  by  user.  There  is 
no  evidence  in  the  case  that  these  strips  of  land  have  ever  been  used  for  the 
purpose  of  travelling  through  the  village,  or  that  the  travelled  track  of  the  high- 
way was  over  such  land.  Merely  passing  over  the  land  for  any  length  of  time 
is  not  alone  sufficient  to  convert  it  into  a  public  highway.  It  must  have  been 
accepted  as  such  by  the  public  authorities.  And  where,  as  in  this  case,  the 
public  already  have  a  highway  100  feet  in  width  for  its  use,  the  testimony  to 
prove  acceptance  must  be  unequivocal  and  satisfactory.  It  would  create  an 
additional  and  unnecessary  burden  upon  the  corporate  authorities  to  keep  this 
additional  width  of  street  in  repair,  and  subject  the  corporation  to  additional 
liability  for  neglect.  The  expense  of  constructing  cross-walks  over  the  addi- 
tional width  would  be  incurred  without  any  additional,  or  even  correspond- 
ing benefit  to  the  public.  We  find  no  satisfactory  testimony  of  acceptance 
by  the  proper  public  authorities  of  these  strips  of  land  as  portions  of  the  pub- 
lic highway.  One  witness  testified  to  highway  work  having  been  done  out- 
side of  the  100-foot  limit  of  the  Saginaw  turnpike,  but  this  is  disputed.  The 
fact  that  sidewalks  were  ordered  laid  by  the  village  .luthorities  in  front  of  the 
premises  by  the  owners  would  not  be  an  acceptance.  If  the  walks  were  laid 
by  the  owners  upon  their  own  private  property,  it  would  neither  bind  the  vil- 
lage to  an  acceptance,  nor  affect  the  right  of  the  owners  to  claim  that  the  land 
was  their  private  property.  The  walks,  whether  laid  upon  their  own  prop* 
erty,  or  in  the  public  streets  in  front  of  their  premises,  would  continue  to  be- 
long to  the  lot  owners  laying  them.*' 

The  defendant  is  the  owner  of  lands  abutting  on  the  easterly  side  of  the 
public  highway.  About  eight  years  prior  to  the  commensement  of  this  action 
she  set  back  the  fence  or  wall  on  said  highway  in  front  of  her  premises  some 
ten  or  eleven  feet;  and  substituted,  marking  the  same  kwundary  or  monument 
of  her  lands,  where  the  fence  or  wall  had  theretofore  stood,  a  row  of  trees  as 
well  as  surveyor's  stakes.  The  plaintiffs  alleged  that  these  acts  constituted  a 
dedication  to  the  public  of  this  strip  of  land  on  the  side  of  the  highway.  No 
other  dedication  nor  any  express  acceptance  by  the  public  authorities  was 
alleged  or  attempted  to  be  shown.  It  was  by  these  acts  alone  that  the  fact  of 
dedication  was  claimed  to  be  proved.  In  place  of  acceptance,  user  by  the 
public  was  alleged  and  relied  on.  We  think  there  was  nothing  in  the  record 
to  show  that  the  strip  of  land  in  question  was  not  left  open  for  the  pleasure 
or  convenience  of  the  owner  rather  than  the  accommodation  of  the  public,  but 

luming  the  act  of  the  owner  to  be  equivocal  and  consistent  with  a  dedioa- 
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tion  to  tliA  public,  it  is  plain  tliero  has  been  no  acceptance  on  its  part,  nor  such 
actual  user  as  might  take  its  place.  The  plaintilTs  do  not  aver  acceptance,  and 
the  only  one  of  them  who  testifies  states  that  he  never  heard  of  any 
dedication  of  the  land.  The  act  relied  on  as  an  act  of  dedication  is  the  setting 
back  bj  the  defendant  of  her  fence  and  placing  trees  on  the  old  line.  The 
alleged  user  is  for  a  highway  with  her  knowledge  and  consent.  Wq  are  re- 
ferred to  no  evidence  of  this  and  find  none.      An  own^r  of  land  cannot  by  the 

•r 

mere  removal  of  his  fence  impose  upon  the  public  a  strip  of  land  as  a  street. 
nor  can  the  public  deprive  the  owner  of  any  right  or  Interest  in,  or  control 
cireT  it,  by  that  circumstance.  Here  there  was  nothing  more.  There  was 
neither  an  actual  gift  by  the  owner  of  the  land,  nor  a  user  by  the  public;  no 
evidence  by  word,  or  by  any  decisive  act  of  an  intent  even  to  give  or  dedicate. 
and  the  motion  to  dismiss  the  complaint  should  have  been  granted.  GoykendaU 
▼.  JhiHeee,  13  Hun.  200;  Bo§eU  v.  Andretes,  N.  Y.  Ct.  App.  Oct  5,  isao. 


Hoxie  y.  Ghaney. 
Chakey  v.  Hoxie. 

Trade-ma/rk — amigndbUity  —  good-wQH  -^  infuneHon. 

The  trade-mark,  **  A.  N.  Hoxie's  Mineral  Soap"  is  assignable,  and  if  the  as- 
signee uses  it  to  denote  soap  made  according  to  A.  N.  Hozie*s  formula,  he 
may  have  an  injunction  to  restrain  infringement. 

A  sale  of  the  owner^s  business  and  its  good- will  carries  a  trade- mark,  but  does 
not  imply  that  the  vendor  will  not  re-engage  in  the  like  business  at  anothef 
place,  but  he  may  be  restrained  from  representing  himself  as  successor  to 
the  busineFs  sold  or  as  having  a  right  to  use  the  trade-mark.* 


B 


ILLS  for  injanctioiL     The  opinion  states  the  facts. 


2>.  C  Linsctdi,  for  Hoxie. 

W.  B.  French^  for  Ghaney  and  Pegram. 

0.  Allbk,  J.  The  first  of  these  cases,  in  the  order  of  time,  it 
the  bill  m  equity  brought  by  Hoxie  against  Chaney  and  Pegram, 
praying  that  they  may  be  restrained  from  the  use  of  the  name  and 
words  "  A.  W.  Hoxie's  Mineral  Soap,"  and  "  A.  N.  Hoxie's  Pumice 

*To  same  effect,  Bergamiwi  v.  Battian  (85  La.  Ann.  80),  48  Am.  Rep.  316, 
and  note,  228;  Myen  ▼.  KakmMoo  Buggy  Co.  (54  Mich.  216),  62  Am.  Rep.  81d« 
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Soap^  manufactured  by  A.  N.  Hoxie ,  agent/'  which  as  he  alleges 
constitute  a  trade-mark,  and  from  the  use  of  his  name  in  their 
business.  The  decree  was  to  the  effect  that  the  defendants  hare 
the  sole  and  ezclusiTC  right  to  use  the  trade-marks  '^  A.  N.  Hozie's 
Mineral  Soap  ^  and  ''A.  N.  Hozie's  Pumice  Soap/'  but  hare  no  right 
to  use  words  importing  that  the  soaps  are  made  by  Hoxie  person- 
ally or  as  agent,  and  have  no  right  to  use  the  name  of  Hoxie  in  their 
business.  From  this  decree  Hoxie  appealed  to  this  court,  but  the 
defendants  did  not  appeal,  and  therefore  no  question  arises  in  this 
case  except  a;  to  so  much  of  the  decree  as  was  unfavorable  to  Hoxie, 
namely,  that  the  defendants  have  the  sole  and  exclusive  right  to 
use  the  trade-marks. 

It  is  conceded  by  both  sides  that  these  words,  taken  together, 
constituted  a  trade-mark;  but  Hoxie  contends  the  use  of  his  name, 
in  the  connection  in  which  it  occurs,  makes  them  both  trade-marks 
which  are  personal  to  himself,  and  which  cannot  be  assigned. 
There  may  no  doubt  be  cases  where  the  personal  skill  of  an 
artist  or  artisan  may  so  far  enter  into  the  yalue  of  a  product  that 
a  trade  mark  bearing  his  name  would,  or  at  least  might,  imply  that 
his  personal  work  or  supervision  was  employed  in  the  manufacture; 
and  in  such  cases,  it  would  be  a  fraud  up^p  the  public  if  the  trade- 
mark should  be  used  by  other  persons,  and  for  this  reason  such  a 
trade-mark  would  be  held  to  be  unassignable.  It  is  in  any  case  a 
question  whether  the  use  of  the  trade-mark  would  give  to 
the  public  or  to  purchasers  a  false  idea  as  to  who  made  the 
article;  and  a  court  of  equity  would  not  lend  any  active,  aid 
to  sustain  a  claim  to  a  trade-mark  which  should  contain  a  mis- 
representation to  the  public.  Oonnell  y.  Reed,  12S  Mass.  477; 
B.  c,  85  Am.  Bep.  397;  Manhattan  Medvcme  Co.  v.  Wood, 
108  XT.  S.  218.  But  on  the  other  hand,  the  usages  of  trade 
may  be  such'that  no  such  inference  would  naturally  be  drawn  from 
the  use  of  a  trade-mark  which  contains  a  person's  name,  and  that 
all  that  purchasers  would  reasonably  understand  is  that  goods  bear- 
ing the  trade-mark  are  of  a  certain  standard  kind  or  quality,  or  are 
made  in  a  certain  manner,  or  after  a  certain  formula,  by  persons 
who  are  carrying  on  the  same  business  that  formerly  was  carried 
on  by  the  person  whose  name  is  in  the  trade-mark.  In  the  present 
case,  the  decree  shows  that  the  court  found  that  the  use  of  the 
trade-marks  now  in  question  does  not  import  that  the  soaps  were 
made  by  Hoxie  personally,  but  merely  that  they  were  made  accord- 
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ing  to  his  formalas;  and  this  finding  appears  to  be  right.  In  Kidd 
T.  JohjMon,  100  U.  S.  616,  the  trade-mark  ''S.  N.  Pikers  Magnolia 
Whiskey  "  was  held  to  be  assignable.  See  also  Warren  t.  Warren 
'Ormd  Co.,  134  Mass.  247;  Sohier  t.  Johneon,  111  Mass.  238; 
Leather  Cloth  Oo.  t.  American  Leather  dhth  Co.,  11  H.  L.  Gas. 
«B3;  Biatt  t.  Barrows,  4  DeO.,  J.  &  S.  150;  Bury  t.  Bedford,  4 
DeO.^  J.  &  &  352,  369,  370. 

These  trade-marks  became  a  part  of  the  partnership  property 
under  the  agreement  entered  into  by  Hoxie  and  Pegram,  and 
passed  to  Pegram  by  the  bill  of  sale  executed  by  Hoxie  to  him.  By 
the  agreement,  Hoxie  in  terms  contribated  the  •good-will  of  the 
basiness  if hich  he  was  carrying  on,  with  the  tools,  implements  and 
fixtares.  A  continuation  of  his  business  was  plainly  contemplated; 
«nd  in  point  of  fact  the  trade-marks  were  used  by  the  firm  during 
the  whole  continuance  of  the  partnership.  The  bill  of  sale  is  not 
•controlled  in  its  terms  by  any  facts  proved.  There  were  negotia- 
tions looking  to  a  retransfer  to  Hoxie  of  his  interest  in  the  partner- 
ship, at  the  dose  of  the  ensuing  fishing  season;  but  nothing  was 
jmred  at.  Hoxie  had  yiolated  the  terms  of  the  partnership  agree- 
ment in  several  important  particulars,  which  naturally  led  to 
P^gram's  insisting  on  a  dissolution.  Under  these  circumstances, 
the  bill  of  sale  was  signed,  with  no  agreement,  either  written  or 
oral,  to  take  Hoxie  back  as  a  member  of  the  firm.  By  it  Hoxie 
sold  to  Pegram  '^the  following  goods  and  chattels,  namely:  All  my 
nght,  title  and  interest  in  and  to  all  and  singular  the  partnership 
property  belonging  to  the  firm  of  A.  N.  Hoxie  &  Co.  (consisting  of 
A.  N.  Hoxie  and  Frank  R.  Pegram),  meaning  hereby  to  sell  and 
convey  to  said  Pegram  all  my  interest  in  the  entire  assests  of  said 
firm,  wherever  the  same  may  be  situated."  These  terms  are  broad, 
and.  although  the  trade-marks  and  the  good-will  of  the  firm  are  not 
expressly  mentioned,  both  are  included  within  its  meaning.  Sohter 
V.  Johnson,  111  Mass,  242,  243;  2  Lindl.  Part.  (4th  ed.)  860,  861, 
1046;  Shiptoright  v.  Clements,  19  W.  R.  599.  Pegram  therefore 
became  the  owner  of  the  trade-marks,  and  bis  firm  of  Ghaney  and 
Pegram  are  now  entitled  to  their  exclusive  use. 

The  decree  of  the  court  in  this  case  is  aflSrmed. 

Decree  afflrtnsd. 

The  second  of  these  cases  is  the  bill  in  equity  brought  by  Chaney 
and  Pegram  against  Hoxie,  and  it  proceeds   on  the  ground  tlm^ 
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the  ezclasive  right  to  use  the  traide-marks  had  become  of  great 
value;  that  by  the  agreement  of  partnership  with  Hoxie,  and  the 
bill  of  sale  from  Hoxie,  Pegram  had  become  the  owner  of  them» 
with  the  good-will  of  the  business;  that  Hoxie  has  now  opened  a 
soap  factory  and  is  manufacturing  the  two  kinds  of  soap,  and  is 
glutting  them  up  in  wrappers  bearing  the  trade-marks,  and  has  is- 
sued circulars  and  cards  using  and  availing  himself  of  the  trade- 
marks. The  prayer  is  for  an  injunction  to  restrain  Hoxie  from 
making  and  selling  said  two  kinds  of  soap,  tvom  using  the  wrappers 
bearing  the  trade-marks,  and  from  doing  other  acts  tending  to  in- 
jure and  impair  the  good-will  of  the  bnsiness.  The  decree,  after 
affirming  Chaney  and  Pegram's  ownership  of  the  trade-marks,  was 
in  substance,  that  Hoxie  ought  not  to  interfere  with  or  compete 
with  them  in  the  business  of  making  or  selling  mineral  or  pumice 
soap  in  Boston,  and  ought  to  be  enjoined  from  using  the  trade- 
marks, or  any  imitations  thereof,  and  also  from  competing  with 
and  from  endeavoring  to  disturb  or  interrupt  the  business  of  said 
Chaney  and  Pegram  in  the  manufacture  and  sale  of  said  soaps;  and 
that  injunctions  should  issue  accordingly. 

So  far  as  the  ownership  and  use  of  the  trade-marks  are  concerned 
the  decree  should  be  affirmed.  But  m  reference  to  what  is  involved 
in  the  transfer  of  the  good-will  of  the  business  it  requires  some 
modification.  Neither  the  agreement  of  partnership  between  Hoxie 
and  Pegram,  nor  the  bill  of  sale  from  Hoxie  to  Pegram,  contained 
any  agreement  that  Hoxie,  upon  a  dissolution  of  the  firm,  should 
not  carry  on  a  similar  bnsiness,  further  than  is  implied  by  the 
transfer  of  the  good-will,  pure  and  simple.  The  general  rule  m 
this  Commonwealth,  as  applicable  to  the  sale  of  stock  in  trade  in  a 
particular  store,  and  of  the  good- will  of  the.  vendor's  trade  and  all 
the  advantages  connected  with  such  place  of  business,  is  that  such 
a  sale  does  not  import  an  agreement  by  the  vendor  not  to  engage- 
again  in  a  similar  business  in  some  other  places  at  a  subsequent 
time.  Bassetl  v.  Percival,  5  Allen,  345,  347.  The  court  say  : 
*•  Whenever  such  is  the  intent  of  the  parties,  it  is  carried  into  effect 
by  an  express  stipulation  which  if  not  in  undue  restraint  of  trade, 
may  be  valid  and  binding.  But  we  know  no  case  where  any  such 
agreement  has  heen  raised  by  mere  implication,  ansing  from 
the  sale  of  the  good-will  of  a  person's  trade,  in  connection  with  a 
particular  place  of  business  where  it  has  been  carried  on.  There 
may  be  cases  and  circumstances  where  it  will  be  difficult  to  tell  just 
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how  much  is  included  in  a  sale  merely  of  the  good-will  of  a  busi- 
ness. Sach  difficulties  might  exist  where  the  business  is  not  local 
in  its  character,  but  extends  over  a  considemblo  region  ^r  line  of 
traTel;  as  for  example,  in  the  case  of  a  carrier,  an  express  company, 
4  canvassing  agency  or  a  newspaper.  But  it  is  not  necessary  at 
this  time  to  enter  upon  the  consideration  of  such  cases.  In  the 
present  case,  there  is  nothing  in  the  averments  or  proof  to  show 
that  the  business  of  Ghaney  and  Pegram  was  carried  on  by  means  of 
travelling  agencies,  or  that  Hoxie  has  directly  or  personally  solicited 
customers  of  Chancy  and  Pegram  to  leave  them  and  to  buy  of  him;r 
and  the  case  falls  within  the  doctrine  of  BasseU  v.  Pw*civaly  above, 
dted. 

It  is  proper  to  refer  to  the  distinction  which  exists  between  j?a>- 
9«U  V.  Percivaly  and  several  later  cases.  In  Angier  v.  Webber,  14 
Allen,  211,  arising  about  fonr  years  later,  in  which  the  opinion  of 
the  court  was  delivered  by  Chief  Justice  Bioblow,  who  also  de- 
livered the  opinion  in  Basseii  v.  Percival,  the  sale  was  of  the  good- 
will of  a  teaming  business  in  Boston  and  between  Boston  and 
Sonierville,  with  a  special  agreement  not  in  any  manner  to  do  any. 
thing  which  should  in  any  wise  impair  or  injure  the  good  will. 
This  was  a  business  which  was  done  on  the  road,  and  all  along  thei 
line  between  two  cities.  In  Dtvight  v.  HamiUan,  113  Mass.  175j, 
the  defendants  **  practice  and  good  will  as  a  physician  "  was  sold, 
with  the  land  and  buildings  where  he  lived,  and  from  the  nature 
of  the  good-will  and  practice  of  a  physician,  the  case  was  said  to  be 
clearly  distinguishable  from  Basseit  v.  Percival,  and  to  resemble 
AfigierY.  Webber.  In  Munsey  r.  Suiterfieldy  13S  Mass.  492,  the 
plaintiff  agreed  to  sell  certain  articles  of  personal  property  used 
in  the  milk  business,  **  also  the  good-will  of  said  Munsey's  milk 
route  lying  in  West  Somerville,  East  Somerville,  North  Somerville 
and  Charlestown; ' '  and  before  completing  the  transaction,  the  plain- 
tiff bargained  with  another  person  to  buy  a  milk  route  which  ran 
over  a  portion  of  the  same  territory  in  Charlestown  and  Somerville  as 
the  ronte  which  he  had  sold  to  the  defendant;  and  the  defendant 
having  refused  to  complete  the  purchase,  this  was  held  to  fall 
within  the  same  rule  as  Angier  v.  Webber  and  Dwightv.  Hamilton. 
^VU  of  these  later  cases  rest  upon  the  peculiar  character  of  the  good 
will  which  was  the  subject  of  sale,  and  neither  of  them  in  the  mat- 
ter decided  disturbs  the  decision  in  Baeseti  v.  Percival^   which 

also  is  in  accord  with  most  of  the  recent  decisions  elsewhere,  so  far 
Vol.  LVIII  —  20 
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as  they  have  come  under  our  observation.  See  Pearson  v.  Pearson, 
27  Ch.  D.  145,  where  the  late  English  decisions  are  reviewed. 
CoitrM  v.  Babcoek  Printing  Press  Co.,  64  Conn.  12:^;  2  lindl. 

Part.  859  et  seq. 

In  the  circular  headed  "  Special  Notice  to  the  Wholesale  and 
Retail  Trade,"  Hoxie  virtually  represented  himself  as  the  successor 
to  the  business,  the  good-will  of  which  -he  had  sold,  and  also  iis- 
serted  a  right  to  the  trade-mark.  This  was  in  excess  of  what  ho 
could  lawfully  do.     Churton  v.  Douglas,  Johns.  Eng.  174. 

Inasmuch  as  there  is  nothing  in  the  averments  or  proof  which 
shows  any  undue  or  unlawful  interference  or  competition,  on  the 
part  of  Hoxie,  except  in  respect  to  the  use  of  the  trade-mark  on 
wrappers  and  in  circulars  and  otherwise,  and  the  virtual  represen- 
tation of  himself  as  the  successor  to  the  business  of  the  old  firm, 
the  decree  in  the  second  case  should  be  modified,  by  inserting  a 
specification  that  he  is  not  to  interfere  or  compete  with  the  business 
of  Chaney  and  Pegram,  "by  representing  himself,  either  directly 
or  by  implication,  as  the  successor  of  the  late  firm,  or  as  doing  the 
same  business  that  was  done  by  them; "  and  the  decree  is  affirmed 
in  respect  to  the  use  of  the  trade-marks,  and  in  other  respects. 

Decree  aeeordingly. 
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State  r.  BueHT. 

(88  La.  Ann.  L)  * 

Municipal  eorpotatUm  ^  power  to  puni$k  disdbedtoneo  ofordimtmM$, 

A  dtj  hsB  DO  power  to  punish  diaobedienoe  of  its  ordinances  by  fine,  im* 
fniscmment  or  other  penalty,  unless  it  is  expressly  granted  by  its  ohaiter. 

fPHE  opinion  states  the  ease. 

Walter  H.  Rogers,  city  attorney^  for  appellee. 
Oeo.  L.  Bright,  for  appellant. 

Bbbmudxz,  G.  J.  The  question  presented  in  this  controTemy 
inyolyee  the  power  of  the  city  of  New  Orleans  to  enf orce,  by  fine  and 
in  default  of  payment  of  such,  by  imprisonment,  compliance  with 
the  requirements  of  an  ordinance  relative  to  the  establishment  of 
an  uniform  grade  for  all  sidewalks,  within  corporate  limits. 

The  defendant,  who  was  prosecuted  for  such  non-compliance, 
appeals  from  the  judgment  rendered  against  him. 

The  ordinance  (No.  749,  A.  S.)  reads  as  follows: 

''  Resolved,  That  an  uniform  grade  shall  be  established  for  all 
sidewalks  within  the  corporate  limits  of  this  city,  and  that  the 
owners  of  all  property,  fronting  any  public  alley  or  street  shall,  at 
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their  own  expense,  cause  their  sidewalks  to  be  made  in  conformity 
to  said  grade,  within  ten  days  after  the  same  shall  have  been  es- 
tablished by  the  city  surveyor,  and  notice  served  by  the  commis- 
sioner of  public  works,  upon  the  owner,  agent  or  tenant  of  said 
property.  Any  owner  of  property,  who  shall  fail  to  cause  said  side- 
walk to  be  so  graded,  after  due  notification  and  within  ten  days 
thereafter,  shall  be  subject  to  a  fine  of  not  less  than  twenty-five 
dollars  for  each  offense,  and  in  default  of  payment  of  said  fine,  to 
imprisonment  for  a  period  of  not  less  than  thirty  days,  or  both  at 
the  option  of  the  court;  said  fine  or  imprisonment  to  be  impera- 
tive, and  to  be  enforced  by  any  court  of  competent  jurisdiction." 

It  is  claimed,  on  the  one  hand,  that  the  right  to  provide  for  a 
uniform  grade  for  all  sidewalks  within  corporate  limits,  and  to 
enforce  compliance  with  the  regulations  on  the  subject,  is  vested  in 
the  city,  not  only  by  her  charter,  but  also  by  the  police  power  with 
which  she  is  necessarily  clothed  as  an  indispensable,  inherent  pre- 
rogative, essential  for  her  existence  and  maintenance. 

On  the  other  hand,  it  is  urged  that  the  city  possesses  no  such 
right,  for  the  reasons  that  it  was  not  conferred  by  the  charter  and 
that  it  is  not  inferable  from  such  police  power. 

It  is  further  pressed,  that  if  the  city  has  the  right  to  provide  for 
the  grade  of  sidewalks,  such  power  cannot  be  delegated  to  the  city 
surveyor,  and  that  the  observance  of  regulations  on  that  subject: 
cannot  be  coerced  by  fine  and  in  fault  of  payment  by  imprison- 
ment 

It  is  needless  to  inquire  and  determine  whether  the  city  antbori- 
ties  have  the  right,  either  under  the  charter  or  the  prerogfiJtive- 
attaching  to  the  exercise  of  the  police  power,  to  provide  for  a. 
uniform  grade  for  all  sidewalks  within  corporate  limits  and  vriMther* 
this  right  was  or  not  delegated  to  the  surveyor. 

If  it  be  true  as  claimed,  that  the  city  has  no  right  to  enfi^cce  an* 
ordinance  to  accomplish  that  object  by  fine,  and  in  default  of  pay- 
ment by  imprisonment,  it  follows  that  the  ordinance  in  this  case 
would  be  clearly  unwarranted  and  illegal  in  that  respect.     This  . 
would  suflSce  to  render  it  inoperative  and  to  relieve  the  dlef^ndant 
from  the  effect  of  the  judgment  from  which  he  has  appealed. 

It  is  a  principle  which  cannot  be  controverted,  thai  a  municipal  * 
corporation,  which  is  the  creature  of  the  law  and  a  State  function- 
ary, can  exercise  only  those  powers  which  have  been  expressly  dele- 
gated to  it,  and  which  are  necessarily  implied  as  tnhenent  to  its 
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existence  and  thus  absolutely  indispensable  for  its  administration 
and  maintenance  in  the  accomplishment  of  the  functions  for  which 
it  was  put  in  being  and  given  life. 

It  is  therefore  acknowledged  by  text-writers,  supported  by  abun- 
dant authorities,  that  a  municipal  corporation  has  no  right  to  enforce 
obedience  to  ordinances  which  it  has  the  power  to  pass,  by  fine  or 
imprisonment,  or  other  penalty,  unless  that  right  has  been  unques- 
tionably conferred  by  the  law-giver;  for  this  is  inflicting  a  punish- 
ment for  the  commission  or  omission  of  an  act  declared  an  offense, 
a  prerogative  which  as  a  rule  appertains  to  the  sovereign  only.  Dill. 
Mun.  Corp.,  §  336,  p.  343;  §  353,  p.  353;  Desty  Tax.,  p.  765. 

We  have  carefully  examined  the  sections  of  the  charter  (act  20 
of  1885: )  of  the  city  (§§  7  and  8),  and  have  failed  to  discover  in  them 
any  delegation  of  such  right  for  non-compliance  with  ordinances 
relative  to  streets  or  sidewalks. 

The  words  ''shall  provide  for  the  punishment  of  any  violation  of 
such  ordinances  or  regulations,  by  fine  or  imprisonment,"  found  in 
section  7,  refer  to  ordinances  which  the  common  council  is  authorized 
to  pass  and  have  executed,  as  may  be  necessary  and  proper  to  pre- 
serve the  peace  and  good  order  of  the  city  and  to  maintain  its  clean- 
liness and  health. 

Those  words,  under  no  circumstance,  even  in  the  case  stated, 
would  justify  the  city  in  imposing  a  fine,  and  in  default  of  pay- 
ment in  imprisoning  the  transgressor,  as  was  done  by  the  ordinance 
attacked  in  this  instance. 

For  those  reasons  it  is  ordered  and  decreed,  that  the  judgment 
appealed  from  be  reversed;  and  it  is  now  ordered  and  decreed, 
that  the  prosecution  be  dismissed  and  the  defendant  discharged 
from  the  claim  against  him. 

In  holding  as  we  do,  we  make  no  reflection  on  what  right  the 
city  may  have  to  enforce  otherwise  compliance  with  such  ordinances. 

Judgment  reversed. 
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Statb  V.  Jui>0£  OF  Civil  District  Court. 

(88  La.  Aon.  48.) 
Munieipal  e&rporation — diaobedienee  to  mandannus  —  contempt. 

When  a  citj  council  has  been  ordered  by  mandamtu  to  paj  a  debt,  and 
refuses  obedience,  the  members  Yoting  against  the  payment  are  guilty  of 
contempt.    (See  note,  p.  161.) 

APPLICATION  for  certiorari  and  prohibition.     The  opinion 
states  the  case. 

Walter  H.  Rogers,  city  attorney,  for  relators. 

Todd,  J.  On  the  5th  of  Juno,  1885.  Herman  Newgass^  a 
creditor  of  the  city  of  New  Orleans,  applied  for  and  obtained  a 
peremptory  mandamus  against  the  city  council  and  the  members 
thereof  to  provide  for  the  payment  of  his  claim. 

Eight  members  of  the  council  refused  to  obey  the  writ.  The 
claim  had  been  placed  on  the  budget,  and  the  finance  committee 
had  reported  an  ordinance  directing  its  payment,  but  the  eight 
members  above  referred  to  voted  against  the  ordinance  for  its  pay- 
ment and  by  their  vote  defeated  its  passage,  and  at  the  same  time 
signified  their  disobedience  of  the  order  requiring  provision  to  be 
made  for  its  payment 

'thereupon  under  a  rule  taken,  the  members  of  the  council,  thus 
refusing  obedience  to  the  mandamus,  were  adjudged  guilty  of  con- 
tempt by  the  judge  who  issued  the  writ,  and  were  each  sentenced 
to  pay  a  fine  of  t50  and  to  be  imprisoned  in  the  parish  jail  for  ten 
days. 

They  complain  of  this  action  of  the  judge,  and  have  applied  to 
this  court  for  writs  of  habeas  corpus,  certiorari  and  prohibition, 
under  which  they  seek  to  have  the  sentence  set  aside  and  annulled. 

It  is  almost  needless  to  say  that  the  writ  of  habeas  corpus,  being 
only  authorized  in  aid  of  the  appellate  jurisdiction  of  this  court,  we 
cannot  consider  it,  and  must  confine  our  attention  to  the  other 
relief  sought. 

1.  The  relators  first  contend  that  the  proceeding  for  contempt 
was  wholly  unauthorized  in  this  case,  and  that  the  party  ^aggrieved 
by  the  non-action  of  the  relators  in  the  premises  had  his  remedy 
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under  article  636  of  the  Code  of  Practice^  providing  in  certain 
cases  for  the  enforcement  of  judgments  by  writs  of  diatrifigas. 

Ill  onr  opinion,  that  article  is  wholly  inapplicable  to  the  matter 
in  hand.  It  relates  to  judgments  and  decrees  rendered  in  the 
ordinary  course  of  judicial  proceedings,  and  not  to  peremptory 
orders  issued  in  summary  proceedings  requiring  or  prohibiting  the 
performance  of  some  specific  act. 

The  thing  ordered  to  be  done  by  the  relators  in  this  instance  was 
the  performance  of  a  purely  ministerial  duty  imposed  upon  them  by 
law,  that  is,  to  provide  for  the  payment  of  a  just  claim  against  the 
city,  and  already  placed  as  such  on  the  budget  of  city  expenditures. 

Under  the  law  and  the  peremptory  terms  of  the  mandate 
addressed  to  them  by  a  judge  clothed  with  full  jurisdiction  over 
the  snbject,  they  were  vested  with  no  discretion  in  the  matter, 
their  plain  duty  was  to  obey  the  law  and  the  writ. 

Courts  would  indeed  be  comparatively  powerless,  and  the  admin- 
istration of  the  law  and  of  justice  utterly  inefiScient  and  worthless, 
if  judges  possessed  not  the  authority  to  enforce  obedience  to  their 
legitimate  orders  by  the  process  and  means  lierein  complained  of. 

2.  The  second  contention  of  the  relators  is,  that  the  process  for 
contempt  should  not  have  been  levelled  alone  against  the  members 
refusing  obedience  to  the  mandamus^  but  directed  against  the  city 
of  New  Orleans  or  all  the  members  of  the  council. 

There  is  no  force  in  this  proposition.  Dillon,  in  his  able  work 
on  Municipal  Corporations,  vol.  2,  p.  876,  in  discussing  the  iden- 
tical subject  now  before  us  says:  **  The  writ,  although  directed  to 
the  corporation,  is  enforced  through  the  members  or  officers  whose 
duty  it  is  to  obey  its  commands,  and  if  part  of  the  officers  or  membei's 
have  done  all  within  their  power  to  comply  with  the  writ,  the  court 
will  punish  only  those  who  are  actually  guilty  of  disobedience ;  '* 
and  this  doctrine  is  placed  beyond  controversy  by  the  decision  of 
the  Supreme  Court  of  the  United  States  in  the  case  of  Board  Vont* 
missianers  of  Leavenworth  v.  SelUw,  99  U.  S.  623,  624.  The 
decision  is  in  accord  with  several  others  rendered  by  the  State 
courts.  2  Mete.  (Ey.)  166 ;  15  Wis.  37 ;  66  N.  C.  114 ;  19  Wend. 
68 ;  13  Fla.  451. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  restrain- 
ing order  heretofore  rendered  be  set  aside,  and  the  application  for 
the  relief  herein  sought  be  dismissed  at  the  cost  of  the  relators. 

Applicatioji  disnitseed. 
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Fennek,  J. 9  cciicurrod  upon  the  abBencc  of  any  ground  for  the 
exercise  of  supervisory  jurisdiction ;  Bermuoez,  C.  J.,  and  Poche, 
J.y  dissented  on  the  ground  that  the  proceedings  should  have  been 
against  the  whole  couuciL 

Bermudez,  C.  J.,  sjiid  "The  mandate  not  having  been  com- 
plied with  by  the  boanl,  all  the  members  are  deliiu|ncnt  and  the 
aggrieved  party  has  no  right  to  judge  and  dotonnine  which  of  tliose 
membei*s  are  or  not  guilty  of  contravening  the  peremptory  eommaiul. 

*'  The  proceeding  should  be  dircctcd,  not  against  certain  members 
siugled  out,  but  against  each  and  all,  in  oitler  that  they  respectively 
might  show  cause  why  they  should  not  bo  punished  for  contempt. 

''The  councilmen  who  abstained  fram  attendance  may  be  as 
guilty  as  those  who  obstructed  obedience,  for  it  was  their  duty  to 
be  pi*esent  and  carry  out  the  instructions  of  the  court 

"It  is  by  their 'appearance  on  the  rule  for  contempt  and  their 
defense,  that  the  guilt  or  innocence  of  each  and  all  is  to  be  deter- 
mined by  the  court. 

"  If  in  the  courae  of  the  proceedings  it  appear  that  some  mem- 
bers have  done  all  in  their  power  to  comply  with  the  judicial  com- 
mand, they  must  be  exonerated ;  but  if  on  tlie  other  hand,  it  is 
established  that  other  members  whose  concarrence  was  indispens- 
able, have  not  given  it,  either  by  acting  in  direct  opposition  or  by 
omitting  to  act,  the  penalty  attached  to  disobedience  should  be 
visited  dike  upon  all  who  ai*e  recreant,  for  they  wei*e  left  no  nlter- 
native.  They  are  not  called  u]x)n  to  determhie  whether  the  thing 
oixlcred  shall  or  not  be  done  ;  but  they  are  commanded  to  do  it, 
unconditionally.'* 

PocHE,  J.,  said:  "  The  fact  that  eight  negative  votes  were  suf- 
>ficient  to  defeat  the  passage  of  the  ordinance  shows  conclusively 
that  several  members  of  the  council  were  absent ;  for  if  all  the 
menibei*s  had  been  present  and  had  voted,  the  result  would  have 
showed  twenty-two  affirmative  votes,  and  the  ordinance  would 
thus  have  been  passed,  and  the  relator  in  the  mandamus  case 
would  have  no  right  to  complain.  Under  that  state  of  tlie  case, 
the  court  would  have  been  jiowerless  to  proceed  against  the  mem- 
bers who  have  cast  the  negative  votes.  The  purpose  of  its  man- 
date would  have  been  accomplished,  and  its  power  over  the  sub- 
ject-matter would  have  been  eximusted. 
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"Whence  does  the  judiciary  de])artment  derive  its  power  to 
single  out  a  few  component  parts  of  a  legislative  functionary,  and 
to  hold  them  m  contempt  tor  their  votes  ?  Conceding  the  power  of 
courts  to  punish  a  board  of  commissioners  or  a  municipal  council 
for  disobedience  of  the  mandates  of  a  comjx^tent  tribunal,  it  is  plain 
that  the  proceeding  or  viaudofnus  cannot  be  directed  to  the  i)er- 
.aons  composing  the  board  or  council,  but  the  process  must  be 
addressed  to  the  body  as  a  unit. 

"These  views  are  supported  not  only  by  reason  and  logic,  but  by 
most  respectable  authority.  Siaie  v.  Stnith,  19  Iowa,  334 ;  Board 
of  OoufUy  C&mmissioners  of  Leatmiworih  Co.  ▼.  ikttew,  99  XT.  S.  624. 

'^The  absolute  illegality  of  the  process  for  contempt  against 
the  relators  herein  is  further  demonstrated  by  the  following  con- 
sideration: the  rule  is  settled  that  courts  cannot  take  judicial  cog- 
nizance of  municipal  ordinances,  which  must  be  alleged  and  proved 
in  order  to  be  judicially  considered  or  enforced,  a  fortiori  courts 
-cannot  take  judicial  notice  of  the  particular  votes  cast  in  a  council 
meeting  by  each  individual  member  of  the  body.  The  manner  of 
their  voting  can  only  be  proved  or  considered  in  con  tradictory  pro- 
ceedings and  not  ex  parte. 

"  Hetice  the  process  must  of  necessity  issue  against  the  whole 
body,  as  the  only  mode  by  which  the  individual  members  who  have 
refused  obedience  to  the  mandamus  can  be  reached  and  properly 
dealt  with.'' 

NoTB  BT  THB  REPORTER.  — In  Moddox  V.  Graham,  2  Mete.  (Ky.)  56,  it  was 
hold  that  mandamtu  woald  lie  to  compel  a  citj  council  to  levy  and  collect  a 
tax.  The  ooart  said:  '*  It  may  assume  the  character  of  an  individual  proceed- 
ing, if  it  becomes  necessary  to  enforce  the  orders  of  the  Circuit  Court  by  at- 
tachment or  other  process  for  contempt." 

The  same  general  doctrine  was  declared  in  Sautter  v.  City  of  MadUon,  15 
Wis  30;  Pegram  v.  CotmnisiionerB,  65  N.  C  114;  County  Chm*r$  v.  Kingt  13 
Fla.451. 

On  the  point  of  the  contempt.  Dillon  says  (Mun  Corp. ,  $  881)  "  Where  the  writ 
is  directed  to  the  corporation  by  name,  the  attachment  should  issue  against  the 
guilty  only,  not  against  those  who  do  all  in  their  power  to  obey  the  command 
of  the  writ."  **  Obedience  to  the  peremptory  writ  is  enforced  by  attaching  the 
persons  guilty  of  the  disobedience  for  contempt  *'  Citing  Com  v.  Taylor,  36 
Penn.  St.  268. 

In  First  Cong  Church  v  City  of  Museatine,  2  Iowa,  60,  the  court  said:  "  A 
proceeding  for  contempt  is  necessarily  personal,  that  is  to  say,  the  corporation. 
as  such,  cannot  be  imprisoned  for  contempt.  But  those  acting  in  and  of  it, 
violating  the  injunction,  may." 

VOL.  LVIII  — 21 
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QBLa.  Add.  Ul^ 
Carrier  —  raUroad  ^paatenger  riixng  on  engine  qf/MgfU  traitk 

One  who  bj  permission  of  the  engineer  of  a  freight  train,  acting  as  oondactoTr 
takes  passage  on  such  train  and  pays  fare,  is  entitled  to  the  privileges  of  • 
passenger,  although  the  engineer  has  been  forbidden  to  receive  passengers 
on  the  train,  provided  the  passenger  does  not  know  of  such  rules. 

It  is  not  negligent  in  such  passenger  to  ride  on  the  locomotive  by  direcdoa  of 
the  engineer-conductor. 

A  OTION  for  personal  injuries  by  negligence.    The  opinioD  states 
/\    the  case.     The  defendant  had  judgment  below. 

«7.  M.  Ctmnvigham  and  J.  8.  Young,  for  appdlanL 

C,  W.  Pegues  and  J.  C.  Pugh,  for  appellea 

Todd,  J.  This  case  was  argued  and  submitted  at  the  recent 
term  of  this  court  at  Shreyeport^  and  it  was  agreed  that  it  should 
be  decided  at  this  place. 

The  plaintiff,  as  the  tutor  of  his  minor  son,  Charles  Hanson,  sut^s 
the  defendant  company  for  damages  on  account  of  ^icrsonul  iti- 
juries  caused  the  latter  by  the  explosion  of  the  boiler  of  a  locomo- 
tiye,  used  on  the  company's  road,  and  charged  to  have  resulted 
from  serious  defects  in  the  boiler,  and  tlie  gross  negligence  of  the 
engineer  in  charge  of  it 

The  answer  is,  substantially,  a  general  denitil,  coupled  with  ai^ 
allegation  of  contributory  negligence  on  the  part  of  plaintiff's  ward, 
which  it  was  averred  relieTcd  the  company  of  any  liability  for  the 
alleged  injury. 

There  was  judgment  for  the  defendant  and  the  pkiintiff  has 
appealed. 

The  facts  are  substantially  these: 

The  defendant's  railway,  known  as  the  Mansfield  Transportation 
road,  extends  from  the  town  of  Mansfield  to  its  junction  with  the 
Texas  and  Pacific  railroad,  a  distance  of  nearly  two  miles. 

At  the  time  the  casualty  is  alleged  to  have  occurred,  the  company 
ran  two  imssengcr  trains  and  two  freight  trains  over  the  rood  daily* 
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On  the  18tli  of  Januaiy,  1883,  Oharlcs  Hanson,  a  youth  of  abont 
aeTenteen  years  of  age,  went  to  the  depot  of  the  eompany  in  the 
town  of  Mansfield,  for  the  purpose  of  procuring  a  passage  for  him- 
self to  the  aforesaid  junction.  There  was  a  freight  train  at  the 
depot,  consisting  of  two  cars  which  were  loaded  and  locked.  It 
was  some  hours  before  the  passenger  train  would  leave.  Not  wish- 
ing to  wait,  he  spoke  to  the  engineer  and  asked  if  he  could  go  down 
with  him  to  the  junction.  Permission  was  granted,  and  the  engi- 
neer assigned  him,  together  with  a  lady  passenger,  seats  in  the  cab 
of  the  locomotive.  This  cab  is  described  as  a  space  three  feet  by 
foar,  where  wood  was  stored  for  the  running  of  the  engine  and  for 
the  accommodation  of  the  engineer  and  fireman. 

There  was  an  order  of  the  company  against  taking  passengers  on 
the  freight  train,  but  no  notice  of  this  order  was  posted  at  the  depot 
or  elsewhere,  and  young  Hanson  was  not  shown  to  have  been  cog- 
nizant of  it.  On  taking  the  seat  assigned  him,  the  usual  fare  was 
demanded  and  paid  to  the  engineer.  There  was  no  conductor  on 
the  train,  the  engineer  being  in  sole  charge.  It  was  stated  on  the 
trial  by  one  of  the  directors,  qnoting  his  language,  ''  when  there  is 
no  conductor  on  a  freight  train  the  engineer  controls  it  in  the  run- 
ning of  if 

It  appears  that  occasionally  passengers  were  received  on  the  freight 
trains,  as  in  this  instance,  and  sometimes  paid  their  fare  and  some- 
times did  not 

After  Hanson  had  been  seated  in  the  cab  a  short  time*  having 
had,  it  seems,  some  experience  with  steam  engines,  he  noticed  or 
discerned  that  the  water  was  low  in  the  boiler;  he  called  the  engi- 
neer's attention  to  the  fact  and  told  him  that  there  was  something 
wrong,  and  rose  to  get  off  the  train,  when  the  engineer  laid  his 
hand  on  his  arm  and  told  him  there  was  no  danger  and  that  he 
knew  what  he  was  doing,  and  at  that  instant,  as  we  construe  the 
testimony,  the  explosion  took  place.  By  it  the  engineer  and  the 
lady  passenger  and  the  brakeman  and  fireman  on  the  car  in  the 
rear  were  killed,  and  Hanson  seriously  injured.  He  was  senseless 
for  several  hours,  bad  several  gashes  on  his  head,  was  badly  scalded 
about  the  iaoe  and  neck,  and  his  collar  bone  broken.  He  suffered 
great  pain  from  his  wonnds,  was  confined  t.o  his  bed  for  nearly  a 
month,  and  could  neither  speak  nor  see  for  several  days.  Though 
able  to  resume  his  work — being  a  telegraph  operator,  his  sight 
remained  somewhat  impaired;  there  is  a  deformity  in  one  of  his 
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shoalders,  it  being  lowered  from  its  normal  poeition,  and  his  sleep 
is  disturbed  by  fits  of  nervousness  and  fright — alleged  consequenoee 
at  the  shock  he  received. 

1.  The  first  question  to  be  considered  is  whether  the  explosion 
was  caused  by  negligence  on  the  part  of  the  company  or  any  of  its 
officers  or  agents. 

2.  The  next  inquiry  is  whether  the  plaintiff's  son  was  a  passenger 
and  entitled  to  the  privileges  and  protection  extended  to  passen- 
gers on  railroad  trains,  under  the  state  of  facts  above  set  forth. 

This  is  a  question  that  admits  of  much  discussion,  and  one  in 
which  the  authorities  arc  not  entirely  harmonious.  We  have  dili- 
gently examined  these  authorities  and  have  reached  the  conclusion 
that  they  greatly  preponderate  in  support  of  the  proposition,  that 
in  this  instance  the  plaintiff's  son  stood  in  the  rehition  of  a  passen- 
ger to  the  company. 

He  was  either  a  passenger  or  a  trespasser  on  the  train.  He 
could  not  reasonably  be  held  to  be  the  latter,  in  view  of  the  &ct 
that  he  boai*ded  the  train  by  permission  of  the  engineer  then  acting 
conductor  and  having  sole  charge  of  the  train;  that  he  was  assigned 
a  seat  by  him;  that  he  paid  him  the  usual  fare  —  and  moreover 
that  his  case  was  not  an  isolated  one,  but  that  he,  the  engineer, 
occasionally,  if  not  habitually,  received  other  persons  on  the  freight 
train  and  assigned  them  at  times  the  place  to  which  Hanson  Wiis 
directed;  and  that  at  that  very  time  he  received  a  lady  on  board 
the  train  who  by  his  direction,  occupied  the  same  cab  or  seat  with 
Hanson.  ' 

But  it  is  urged  that  there  was  an  order  of  the  company,  that  per- 
sons should  not  be  permitted  to  ride  on  the  freight  trains,  and  the 
engineer  was  forbidden  to  receive  them.  In  the  absence  of  the  proper 
notice  of  such  order,  by  being  posted  at  the  depot  or  otherwise, 
brought  to  the  attention  of  the  public,  it  remained  a  regulation  solely 
between  the  company  and  its  employees,  and  could  have  no  effect 
upon  the  right  of  passengers,  or  the  responsibility  of  the  company. 

Rorer.  who  is  justly  held  as  high  authority  on  this  subject,  in 
his  work  on  R^iilroads,  p.  1113,  thus  discourses  on  this  iK>int: 
•'*  Where  freight  trains,  or  some  of  them,  are  accustomed  to  ciirry 
passengers  for  pay,  and  a  passenger  enters  a  freight  train  to  be 
carried  for  pay,  though  he  may  have  no  ticket  and  thougli  the 
course  of  such  trains  as  to  carrying  passengers  may,  as  between 
Ihe  employees  thereon  and  the  company,  be  such  that  passengers 
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are  not  allowed  thereon,  yet  such  person,  if  ignorant  thereof,  is 
entitled  to  be  regarded  as  a  passenger,  and  if  injured  the  company 
is  liable.'' 

The  author  cites  among  other  cases  in  support  of  this  doctrine 
that  of  Ltuxts  V.  Milwaukee  Railroad^  33  Wis.  41 ;  8.  c,  14  Am. 
Bep.  735.  In  that  case  a  person  went  to  the  depot  and  found  the 
ticket  ofSce  closed  and  a  freight  train  about  starting.  He  went 
aboard  this  train  by  consent  of  the  conductor,  who  had  been  for- 
bidden to  take  passengers  on  such  trains,  and  it  was  held  that  he 
was  a  passenger  ;  and  in  so  holding  and  in  discussing  this  question 
of  peisons  boarding  freight  trains,  where  the  company  was  not  in 
the  habit  of  carrying  passengers  on  such  trains,  the  court  used  this 
language  :  ''  Especially  will  this  be  so  if  they  are  directed  to  go 
aboard  by  the  conductor,  although  such  conductor  has  in  fact  no 
such  authority  from  the  company  for  that  purpose." 

A  leading  case  on  this  point  is  that  of  Dunn  t.  Ghrand  Trunk 
Railway^  68  Me.  187  ;  s.  c,  4  Am.  Bep.  267,  from  which  we  quote 
as  follows  : 

''  If  a  passenger  enters  the  caboose  car  of  a  freight  train,  and 
when  the  train  starts,  without  being  requested  to  leave,  remains 
there  as  passenger,  contrary  to  rules  of  the  company,  but  with  the 
knowledge  of  the  conductor,  who  receiyes  from  him  the  usual  fare 
of  a  first-class  passenger,  the  corporation  incurs  the  same  liability 
for  his  safety  as  if  he  were  in  their  regular  passenger  car." 

And  again  :  **  Every  one  riding  in  a  railroad  car  is  prima  facie 
presumed  to  be  there  lawfully  as  a  passenger  having  paid  his  fare, 
and  the  onus  is  upon  the  carrier  to  prove  affirmatively  that  he  was 
a  trespasser  «  *  *  *  That  the  regulations  of  the  defendant 
are  binding  on  its  servants.  Passengers  are  not  presumed  to  know 
them.*' 

To  the  same  effect  are  93  IT.  S.  291;  14  How.  486;  1  Duer,  578; 
20  Minn.  125,  126;  43  111.  364;  1  Am.  and  Eng.  R.  Cases,  257. 

The  learned  judge  of  the  District  Court  in  his  reasons  for  judg- 
ment cites  approvingly  the  case  of  Eaton  v.  Delaware  R.  Oo.,  57 
N.  T.  382  ;  8.  c,  15  Am.  Bep.  513,  as  opposed  to  the  above  author- 
ities. 

In  that  case  the  conductor  of  a  coal  train  invited  some  boys  to 
ride  upon  the  train  to  a  certain  point,  promising  them  employment. 
There  vas  a  printed  regulation  forbidding  persons  from  riding  on 
the  train.     It  did  not  appear  that  passengers  were  ever  allow'ed  to 
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ride  thereon,  and  no  &re  in  that  instance  was  paid  or  demanded. 
In  such  features  it  differs  from  the  instant  case.  Thompson  in  his 
work  on  Carriers,  p.  344,  thus  comments  on  that  case  : 

'^The  foregoing  decision  {JBaion  t.  Del.  R.  Cb.)  is  strictly  in 
accord  with  the  circumscribed  views  of  the  courts  of  the  State  of 
New  York,  in  regard  to  the  scope  of  a  servant's  authority  and  the 
immunity  of  the  master  from  liability  for  the  results  of  acts  for 
the  doing  of  which  the  servant  was  not  hired.  But  as  courts  in 
general  are  not  disposed  to  thus  limit  the  responsibility  of  the 
master  for  the  acts  of  his  servant,  it  will  not  be  surprising  to  find 
that  a  contrary  opinion  is  entertfuned  upon  this  question.  Thus 
the  Supreme  Judicial  Court  of  Maine,  in  Dunn  v.  Orand  Trunk 
R.  Co,  have  held/'  and  quotes  from  the  decision,  and  adds,  ^'  to  the 
same  effect  is  the  decision  of  the  Supreme  Court  of  Pennsylvania, 
in  the  late  case  of  Creed  v.  Penn.  R.  Co.,  86  Penn.  St.  139  ;  8.  c, 
27  Am.  Bep.  693.  These  last  two  cases  would  seem  to  express  the 
better  view  of  this  question,  and  they  have  the  support  of  authority 
in  analogous  cases." 

Under  these  circumstances  we  cannot  accord  the  same  weight  to 
that  decision  that  was  given  it  in  the  court  below. 

3.  This  being  as  to  the  question  of  contributory  negligence. 

This  is  charged  to  have  consisted  in  Hanson  boarding  the  freight 
train  and  taking  a  seat  in  the  cab  of  the  locomotive;  and  again 
his  failing  to  leave  the  train  on  discovering  the  condition  of  the 
boiler  or  the  low  state  of  the  water  therein. 

Much  that  we  have  said  upon  the  question  of  his  being  a  passen- 
ger will  apply  to  the  first  branch  of  this  inquiry,  as  to  whether  his 
acts  in  the  premises,  as  stated,  constituted  negligence  per  se. 

This  court  in  the  case  of  Knight  v.  Pontchartrain  R/Co.,  23  Ann. 
462,  has  laid  down  rules  of  contributory  negligence,  which  we  find 
have  been  quoted  and  approved  as  sound  by  Borer  in  his  work  men- 
tioned, page  1039. 

These  are  substantially : 

1.  *'  Where  the  conduct  of  plaintiff  has,  as  a  matter  of  fact,  con- 
tributed to  the  accident,  but  such  conduct  has  not  been  in  a  legal 
sense  imprudent  or  negligent.  In  such  case  plaintiff  may  recover 
from  a  defendant  in  fault. 

2.  ''  Where  the  conduct  of  plaintiff  has  been  negligent  or  impru- 
dent, but  has  not  contributed  to  the  accident.  In  such  case  the 
plaintiff  may  recoyer  from  defendant  in  fault. 
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3.  "  Where  the  oondnct  of  plaintiff  has  been  negligent  and  has 
eontribated  to  the  disaster.  .In  such  case  the  phuntiff  cannot 
lecoYer,  even  though  the  defendant  be  in  fault." 

It  ia  Bot  easy  to  perceive  how,  by  any  reasonable  application  of 
any  one  of  these  rules  to  the  &cts  of  this  case,  or  of  the  facts  to 
the  rale,  the  plaintiff  could  be  considered  as  debarred  from  the 
right  of  recoYery. 

It  is  certain  that  the  defendant  was  in  fault  with  regard  to  this 
explosion  which  caused  the  injury,  and  that  the  fault  of  the  com- 
pany in  proyiding  a  defective  engine,  and  the  fault  of  the  engineer 
in  not  keeping  a  sufficient  supply  of  water  in  the  boiler,  were  the 
immediate  and  direct  causes  of  the  disaster. 

It  cannot  be  said  that  the  plaintiff,  by  any  act  or  omission,  con- 
tributed to  produce  the  explosion  of  the  boiler,  or  that  he,  in  any 
manner,  contributed  to  the  injury  he  sustained,  unless  indirectly 
and  remotely  by  being  on  the  train  and  in  the  place  he  occupied 
thereon.  And  if  his  presence  there  could  be  held  as  any  kind  of 
contributory  negligence,  he  could  not,  under  any  rule  or  principle 
of  law,  be  held  guilty  of  negligence  in  a  legal  sense. 

Negligence,  in  its  common  acceptation,  is  held  to  be  the  doing  of 
something  that  a  reasonable  and  prudent  person  would  ordinarily 
not  have  done  under  the  circumstances  of  the  situation,  or  the 
omission  to  do  something  which  a  person  of  like  character  would 
have  done  under  the  circumstances  of  the  case. 

We  incline*  to  the  belief  that  most  any  man  of  average  prudence, 
situated  as  Hanson  was  at  the  time,  would  have  acted  just  as  he 
did  in  this  instance.  The  road  was  a  short  one,  less  than  two 
miles ;  he  went  on  the  train  by  permission  of  the  person  in  charge 
ef  it,  and  took  the  place  assigned  him  th'ereon;  as  an  employee  of 
a  telegraph  company  he  had  often  occupied  a  similar  place  on  a 
train  without  harm. 

Leaving  out  for  the  moment  the  question  of  an  explosion,  the 
enly  increased  danger  that  would  naturally  suggest  itself  to  bis 
mind  incident  to  his  position  on  the  engine,  and  that  he  would  not 
be  equally  exposed  to  on  a  passenger  train,  was  such  as  might  re- 
sult from  a  collision  with  another  train  or  that  of  being  shaken  or 
jolted  off  from  the  rapid  running  of  the  train  or  meeting  an  ob- 
struction on  the  track. 

As  to  the  danger  from  an  explosion,  he  was  jnst  as  safe  where  he 
was  as  he  could  be  elsewhere  on  any  kind  of  a  train  ;  provided  the 


168  LOUISIANA, 


Stote  ▼.  dtj  of  New  Orleans. 


engine  was  sonnd  and  the  engineer  did  his  whole  dnty,  and  he  had 
a  riglifc  to  expect  a  sound  engine  and  a  competent  and  careful  en- 
gineer ;  and  it  argued  no  negligence  on  his  part  that  he  rested  in 
security  on  this  presumption. 

And  in  this  connection  we  may  add,  that  as  before  stated,  the* 
proximate  causes  of  this  disaster  were  an  unsound  engine  and  the 
negligence  of  the  engineer,  and  there  is  a  high  authority  to  support 
the  proposition  that  to  defeat  a  recoyery  on  account  of  contribu- 
tory negligence,  such  negligence  must  be  the  proximate  cause  of  the 
injury.  8  Am.  and  Eng.  R.  Oases,  480,  citing  Fowler  y.  B.  dt 
0.  R.y  18  W.  Va.  579;  Blaine  v.  Chesapeake,  etc.,  R.  Co.,  9  W.  Va. 
263;  Sheffy.  City  of  Huntingdon,  16  W.  Va.  307. 

It  has  also  been  frequently  held,  that  taking  an  unusual  place  on 
a  train,  which  ordinarily  might  be  considered  contributory  negli- 
gence, cannot  be  so  regarded  when  the  place  is  occupied  by  the  direc* 
tion  or  a  permission  of  the  conductor. 

Thus  where  he  goes  on  the  car-platform,  32  Barb.  397  ;  27  Ind. 
29;  38  6a.  409;  or  in  the  baggage  car,  59  Penn.  St.,  239;  1 
Duer,  571 ;  20  Minn.  125  ;  or  on  the  engine,  Nashville  d  Chat. 
R,  Co.  y.  Erwin  (Tenn.),  cited  in  3  Am.  and  Eng.  B.  Oas.  465;  see 
also,  1  Am.  &  Eng.  R  82,  citing  Ky.  R.  y.  Thomas,  50  Mo.  139 ;  3& 
N.  Y.  135 ;  3  Head,  638  ;  14  How.  468. 

[Omitting  other  matters.] 

Be-hearing  denied. 


State  v.  Gitt  of  Nbw  Oblbaks. 

(SB  La.  Ann  119.) 
CeMtituUanal  lavo  —  impairing  contract. 

A  Judgment  for  the  repaTmeiit  of  money  paid  by  mistake  is  not  upon  contract^ 
and  is  not  protected  by  the  Federal  oonstitntional  provision  forbidding  the 
enactment  of  laws  impairing  the  obligation  of  contracts.* 

rpHE  opinion  states  the  case. 
Fred.  D.  King  and  Blanc  dk  Butler,  for  appellee. 


IF.  ff,  Rogers,  city  attorney,  for  appellant. 


*  See  McLure  ▼.  MeUan,  post. 
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BxEMUDBZy  G.  J.  The  relator,  who  is  a  judgment  creditor  of 
the  city,  claims  that  an  appropriation  be  made  and  reyenue  pro- 
Tided  for  his  benefit  in  the  next  budgets  or  tax  and  reyenue  leyies 
of  the  city,  and  in  all  future  budgets  and  levies,  until  he  be  fully 
paid  in  capital,  interest  and  costs. 

He  charges  that  the  judgments  in  his  fayor  have,  as  their  con- 
mderation,  amounts  paid  for  licenses  illegally  exacted  prior  to  1874; 
that  the  obligation  of  the  city  to  reimburse  springs  from  a  contract 
and  cannot  be  impaired  by  the  State;  that  the  rate  of  taxation  at 
the  time  was  fixed  at  twelve  and  one-half  mills,  which  would  have 
sofllced,  but  that  the  same  has  been  since  reduced  to  ten  mills. 

He  further  argues,  that  if  his  claim  is  not  based  on  a  contract, 
the  obligation  of  which  cannot  be  impaired,  he  is  entitled  to  be 
paid  out  of  part  of  the  ten  mills,  only  nine-tenths  of  which  eon- 
stitntes  the  alimony  of  the  city,  the  remaining  tenth  the  reserve 
fund,  not  forming  part  of  it  and  being  a  municipal  asset  out  of 
which  he  can  be  satisfied. 

The  defense  is  that  the  judgments  are  not  based  on  contract  ob- 
hgations;  and  that  the  same  are  payable  only  out  of  the  usual  and 
ordinary  municipal  revenues,  which  are  limited  to  ten  mills,  which 
are  necessary  for  the  alimony  of  the  city. 

From  an  adverse  judgment  the  corporation  has  appealed. 

No  principle  is  better  recognized  by  law  and  jurisprudence  than 
that  he  who  receives  what  is  not  due  to  him,  whether  he  receives 
it  through  error  or  knowingly,  obliges  himself  to  restore  it  to  him 
from  whom  he  has  unduly  received  it,  and  that  he  who  has  thus 
paid  through  mistake,  believing  himself  a  debtor,  may  reclaim  what 
he  has  paid.     B.  G.  G.  2301^2. 

This  principle  governs  both  natural  and  artificial  persons. 

It  does  not  however  follow  that  the  right  to  claim  reimbursement 
and  the  obligations  to  refund  arise  from  a  contract,  express  or  im- 
plied, which  is  protected  from  impairment  or  invasion  by  the  Gon- 
stitution  of  the  United  States,  which  is  invoked  as  a  shield  in  the 
present  controversy- 

The  contracts  designed  to  be  protected  are  such  by  which  perfect 
rights,  certain,  definite,  .fixed  private  rights,  are  vested.  Butter  v. 
Psnn.,  10  How.  402. 

There  is  a  distinction  between  those  rights  which  the  law  gives 
to,  or  obligations  which  it  imposes  upon  persons  in  certain  rela- 
tions, merely  in  carrying  out  its  own  views  of  policy  and  indepeud- 
Vou  LVIII  —  22 
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ently  of  any  stipnlations  which  the  parties  may  haye  made,  and 
those  rights  which  the  law  itself,  even  in  carrying  out  some  matter 
of  general  policy,  authorizes  to  be  made  the  subject  of  express  con- 
tract between  the  parties. 

In  the  former  case,  the  rights  being  entirely  derived  from  the 
law  and  not  from  the  contract,  laws  changing  them  are  not  within 
the  prohibition;  but  in  the  latter  case,  although  the  law  authorized 
the  rights  to  be  acquired,  yet  it  authorized  them  to  be  acquired 
only  by  contract  and  when  thus  acquired  the  contract  is  within  the 
pale  of  the  protection. 

''  The  doctrine  of  implied  municipal  liability,''  says  Mr.  Chief  Jus- 
tice Field,  in  a  Galifomia  case,  invoked  by  relator,  and  which  was 
subjected  to  a  thorough  examination,  '^  applies  to  cases  where  money 
or  other  property  of  a  party  is  received  under  such  circumstances 
that  the  general  law,  independent  of  express  contract,  imposes  the 
obligation  upon  the  city  to  do  justice  with  respect  to  the  same. 

*'  If  the  city  obtain  money  by  mistake,  or  without  authority  of 
law,  it  is  her  duty  to  refund  it,  not  from  any  contract,  entered  into 
by  her  on  the  subject,  but  from  the  general  obligation  to  do  justice, 
which  binds  all  persons,  whether  natural  or  artificial,''  etc. 

The  obligation  to  refund  the  money  illegally  received  by  the  city, 
for  the  licenses  subsequently  declared  to  be  illegal,  does  not  arise 
from  any  contract  between  the  city  and  the  parties  paying,  any 
more  than  does  the  obligation  to  repair  damage  caused  by  the  fault 
of  another. 

In  the  case  of  Foham  v.  Neto  Orleans,  32  Ann.  714,  decided  by 
the  present  court,  whose  conclusions  were  affirmed  by  the  Supreme 
€ourt  of  the  United  States,  we  had  dccasion  to  review  fully  the 
principles  and  the  jurisprudence  on  the  question  of  the  protection 
which  the  Federal  Constitution  awards  to  contracts  by  prohibiting 
States  from  impairing  the  obligations  of  the  same,  and  following 
in  the  line  of  well-established  precedents,  we  held  that  the  right 
to  claim  damages,  occasioned  by  the  commission  of  a  tort,  even 
when  reduced  to  judgment,  did  not  arise  from  a  contract  and  was 
not  therefore  within  the  constitutional  protection. 

We  further  declared  that  a  State  Constitution,  when  it  does  not 
conflict  with  that  of  the  United  States,  is  omnipotent  in  its  dispo- 
sition and  even  destruction  of  private  and  social  rights,  and  that  a 
State  may  divest  vested  rights,  without  infringing  the  paramount 
law  of  the  land. 
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It  IS  manifeBi  in  the  case  at  bar,  that  as  the  right  to  claim  reim- 
banement  does  not  arise  from  any  contract,  but  is  recognized  by 
law  only,  the  relator  has  vainly  invoked  the  constitutional  protec- 
tion. 

[Omitting  other  matters.] 

Behearing  denied. 


Williams  v.  MoMAirus. 

(SB  La.  Ann.  ISL) 
Slandmr —  drunkenneu  —  apoiogjf  —  one  not  partieipaiing  i/i  prowwUian. 

DmnkemiesB  or  an  anacoepted  apologj  U  not  a  defense  to  slmnder. 
Provoking  sets  are  no  defense  to  slander  of  one  who  did  not  participate  in 
them. 

SLANDER    The  opinion  states  the  case.    The  plaintifl  had 
judgment  below. 

M.  and  Jno.  0.  Byan,  for  appellee. 
R.  J.  Bowman,  for  appellant. 

Bbbmudsz,  0.  J.  The  defendant  appeals  from  a  judgment,^ 
based  on  the  verdict  of  a  jary,  sentencing  him  to  pay  to  the  plain- 
till  |;2,500  damages^  for  slandering  her. 

The  charge  is  that  the  defendant  publicly  denounced  the  plain- 
tiff,  on  the  streets  of  Alexandria,  in  the  hearing  of  a  number  of 
witnesses,  as  a  damned  whore,  her  daughters  as  damned  sluts,  and 
her  sons  as  bastards;  that  these  epithets  were  repeated  at  least  half 
A  dozen  times;  that  they  are  false,  willful,  malicious  and  slanderous; 
that  they  were  uttered  without  cause,  and  have  injured  the  good 
name  and  character  of  plaintiff. 

The  defendant,  after  a  general  denial,  answered  that  if  he  used 
any  such  epithets,  he  has  no  recollection  of  it;  that  at  the  time  he 
was  so  intoxicated  as  to  be  utterly  unconscious  of  any  thing  he  said 
or  did;  that  when  informed  of  the  charge,  he  offered  an  apologv 
which  was  declined;  that  he  was  not  actuated  by  malice;  that  if 
he  uttered  the  epithets,  they  were  the  mere  ravings  of  one  too  iiv 
toxicated  or  ins:ine  to  know  what  he  was  doing. 
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The  defendant  specially  denies  thafc  the  plaintiff  or  her  daughters 
were  or  conld  be  defamed  by  the  said  insane  ravings  and  that  so 
far  as  their  fair  name  is  concerned,  no  one  is  more  ready  to  admit, 
or  to  sustain  it,  than  himself. 

In  an  action  of  this  character,  the  only  possible  defenses  are,  either 
a  denial,  or  a  justification,  or  a  confession,  under  mitigating  circum- 
stances.   R.  S.  3640;  14  Ann.  406;  15  Ann.  166;  36  Ann.  469. 

The  answer  includes  them  all.  It  equivocates,  and  is  utterly 
inconsistent.     10  Ann.  231;  28  Ann.  238. 

There  is  no  such  thing  in  law  as  a  half-way  justification.  Towns. 
Lib.  and  Sland.,  §  212  and  note  (2d  ed.). 

The  defendant  has  not  at  all  undertaken  to  justify  his  conduct. 
He  pleads  exoneration  from  liability,  because  at  the  time  of  the  oc* 
currence  he  was  beastly  drunk,  saying  that  he  was  not  moved  by 
malice,  that  as  soon  as  he  recovered  his  senses  and  was  informed  6l 
his  ravings  he  sent  a  letter  of  apology,  and  that  he  acknowledges 
the  respectability  of  the  plaintifl!  and  her  family,  which  could  not 
be  and  was  not  injured  by  liis  defamatory  language.  Subterfuges 
of  that  description  cannot  avail  him. 

The  evidence  establishes  conclusively  the  facts  charged,  which 
may  even  be  considered  as  admitted  by  the  tergiversating  answer. 

Drunkenness  is  not  a  defense  to  an  action  of  slander,  though  it  may 
perhaps  be  a  matter  of  mitigation.  Towns.  Lib.  and  Sland.,  §  249; 
Odgers  Lib.  and  Sland.  169  n.;  5  Dl.  (4  Scam.)  30;  25  Iowa,  87. 

Apology  implies  a  fault,  whatever  merits  it  may  have ;  it  sorely 
does  not  release  from  liability,  unless  where  accepted  with  that  in- 
tent, otherwise  it  would  place  in  the  power  of  one  to  do  injury  and 
then  discharge  himself  by  an  apology.  Towns.  Lib.  and  Sland., 
§  250;  27  Ann.  219. 

In  the  present  instance  the  amende  proposed  was  a  mere  letter  to 
plaintiff,  which  did  not  even  offer  to  recant  or  make  retraction  be* 
fore  the  persons  in  whose  presence  the  offense  was  perpetrated. 

The  evidence  shows  that  on  the  night  of  defendant's  marriage  a 
crowd  went  to  his  house  and  commenced  b^  charivari,  blowing  horns 
and  beating  tin  pans,  and  that  the  defendant,  who  had  become  drunk 
and  furious,  came  out  pistol  in  hand  commencing  firing  or  trying 
to.  and  calling  the  plaintiff,  her  daughters  and  sons,  the  vOlainons 
names  already  stated. 

However  lawless  the  crowd  and  great  the  provocation  offered  de- 
fendant may  have  been,  surely  the  plaintiff,  who  was  not  present 
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and  who  is  not  shown  to  have  had  any  thing  to  do  with  the  disturb- 
ance, cannot  be  imputed  with  any  fault,  the  less  so,  as  her  good 
character  and  social  standing  are  well  established. 

The  use  of  the  opprobrious  epithets  employed  implies  malice, 
where  these  are  slanderous  j90r  s$.  It  suffices  to  maintain  an  action 
to  recoTer  damages  without  proving  special  injury.  12  XT.  S.  Dig. 
1st  series,  488,  Na  67 ;  14  L.  198 ;  12  Ann.  894 ;  23  Ann.  280 ; 
36  Ann.  469. 

Brery  ]>er8on  has  a  right  to  enjoy  that  degree  of  respect,  good 
will  and  social  or  business  distinction  to  which  his  own  acts  and 
his  social  or  business  habits  entitle  him,  and  any  one  who  unlawfully 
interferes  with  this  right  by  circulating  slanderous  reports  renders 
himself  liable  for  consequent  damages.  Folkland's  Stark.  Lib.  and 
Sland.,  p.  99,  n.,  §  2. 

The  plaintiff  necessarily  must  have  been  and  certainly  was  in- 
tensely mortified  in  her  feelings,  though  she  suffered  no  actual 
damages  assessable  in  dollars  and  cents. 

It  is  true  that  injuries  to  the  feelings  and  to  one's  social  standing 
are  not  susceptible  of  precise  adjustment,  but  such  injuries  are  rec- 
ognized as  a  legitimate  ground  of  action  for  reasonable  indemnity. 
17  Ann.  64;  19  Ann.  322;  23  Ann.  280.    Vox  semel  emissa^  no»  reverfU. 

The  acknowledgment  which  defendant  makes  of  plaintiff's  respect- 
ability,  in  his  answer,  is  sheer  justice,  but  it  cannot  be  invoked 
successfully  in  complete  vindication  of  plaintiff's  reputation  or  in 
full  atonement  for  the  injury  inflicted.  Defendant  must  be  held 
to  further  reparation. 

Considering  that  the  defamatory  language  used  was  uttered  on 
one  occasion  only,  on  which  it  is  easy  to  conceive  that  defendant 
could  quickly  inflate  into  a  passion  ;  that  the  occurrence  took  place 
in  the  night-time,  before  a  crowd  not  large  ;  that  the  actor  was  in 
great  ebullition  and  not  in  the  full  control  of  himself ;  that  he  is  a 
laborer  of  general  good  demeanor  and  of  limited  means, —  we  think 
that  the  jury  did  not  make  a  proper  and  commensurate  allowance 
and  went  beyond  the  limits  to  be  observed  in  such  cases. 

It  is  ther^ore  ordered  and  decreed  that  the  judgment  appealed 
from  and  the  verdict  whereon  it  rests,  1)e  amended  by  striking 
therefrom  the  words ''two  thousand."  so  that  the  verdict  and 
judgment  be  for  t500  only,  and  that  thus  amended  the  same 
be  affirmed,  the  plaintiff  to  pay  the  cost  of  appeal,  the  defendant 
those  of  the  lower  court. 
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(»La.ABn.  164.) 
BttOroad — obtirtietion  of  drmnt  hy  embankmmU. 

A  lailioad  oompanj  obatnieting  the  ditches  and  drains  of  a  plantation  and  caus- 
ing an  orerflow  bj  its  embankment,  is  liable  for  the  oonseqnent  loss  of 
eiopB.* 

AOTION  for  damages  by  Ices  of  crops.    The  opinion  states  the 
case.     The  plaintiff  had  judgment  below. 

Henrjf  C.  MUhr  and  Branch  K,  Milhr,  for  appellee. 

H.  J.  S  0.  J.  Leovy, «/.  P.  Blair  and  E.  B.  EruUnehniU,  for 
appellant 

PoCHiy  J.  Plaintiff's  demand  is  for  the  sum  of  $12,800  as  dam- 
ages for  the  loss  of  a  crop  of  sugar  cane  and  stubble,  and  for  amount 
of  labor  used  thereon,  occasioned  by  the  act  of  the  defendant,  while 
constructing  its  railroad  bed  across  his  plantation,  in  doing  which 
the  company  stopped  the  ditches  and  other  drains  necessary  to  the 
proper  cultiTation  of  his  aforesaid  crop,  which  had  been  pat  in  the 
ground  in  the  fall  of  1881,  for  harvest  during  the  following  season. 

The  defense  is  a  general  denial,  and  this  appeal  is  taken  by  the 
company  from  a  judgment  of  $6,020  in  favor  of  plaintiff. 

A  prdiminary  question  grows  out  of  a  supplemental  or  amended 
petition  filed  by  plaintiff  with  leave  of  court, 

[Minor  questions  omitted.] 

A  proper  investigation  of  the  case  presents  two  questions : 

1st  Whether  the  defendant  is  legally  responsible  for  the  loss  of 
pliuntiff^s  crop. 

2d.  If  so,  what  is  the  amount  of  the  loss  to  be  accounted  for  F 

1 .  The  record  is  very  voluminous  and  the  testimony  is  conflicting^ 
but  after  a  careful  analysis  of  the  same,  we  find  the  following  facts 
to  be  established  by  the  record  : 

The  Barbreck  plantation  involved  herein  is  situated  on  both  sidea 
of  Bayou  Bcsuf  in  the  parish  of  St  Landry,  and  the  crop  in  dis- 

*8ame  effect,  DrakB  ▼.  Okie,  tU,,  R.  Oo,  (68  Iowa,  aOS),  80  Am.  Bep.  746. 
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caasion  had  been  planted  on  that  part  of  the  plantation  which  lies 
oil  the  east  bank  of  the  bajou.  The  fall  of  the  land  jthere  is  from 
the  bayou  toward  the  low  lands  or  swamp  in  an  eastern  direction* 
Hence  the  drainage  of  tliat  part  of  the  plantation  was  operated  by 
means  of  a  large  nnmber  of  ditches  of  yarions  sizes,  some  twenty- 
six  in  number,  beginning  near  the  bayou,  and  ending  mostly  in  the 
low  lands  on  the  eastern  limit  of  the  plantation. 

There  was  in  addition  a  large  canal,  wliich  began  in  the  north- 
em  limit  of  that  field,  and  crossing  it  diagonally^  emptied  into  the 
Bayou  Boeuf,  at  a  bend  formed  by  that  stream  in  the  southern 
extremity  of  that  part  of  the  place.  The  defendant's  road  bed 
crosses  the  plantation  from  south  to  norths  almost  parallel  with  the 
bayou,  and  intersects  the  twenty-six  ditches  referred  to  at  right 
angles  or  nearly  so.  It  crosses  the  main  ditch  known  as  the 
"  Graveyard  canal,^  in  a  diagonal  line. 

In  throwing  up  the  embankment,  which  is  sereral  feet  above  the 
level  of  the  soil,  the  contractors  of  the  defendant  company  closed 
up  nineteen  of  the  plantation  ditches,  and  in  leaving  openings  for 
the  eight  others,  thus  placed  defective  and  insufficient  culverts  or 
boxes,  in  consequence  of  which  the  waters  accumulating  from  fre- 
quent and  heavy  rains  in  the  ensuing  winter,  being  thus  without 
draining  facilities,  stagnated  on  the  planted  lands  between  the  bayou 
and  the  embankment,  rotted  and  destroyed  the  cane  therein 
planted. 

It  is  shown  to  our  entire  satisfaction  that  the  land  had  been  care- 
fully  and  skillfully  prepared  for  planting  purposes  ;  that  the  seed 
cane  used  was  good  and  sound,  and  that  the  planting  had  been 
skillfully  done,  neither  too  shallow  nor  too  deep  ;  that  the  soil  was 
fertile  and  had  heretofore  always  produced  good  crops,  and  that 
under  ordinary  circumstances  plaintiff  would  have  realized  a  hand- 
some crop  from  that  field. 

The  drainage  of  the  plantation  had  been  intelligently  conceived 
and  thoroughly  executed,  and  presents  as  complete  a  system  of 
drainage  as  could  be  found  anywhere  in  the  State.  Previous  to  the 
construction  of  the  defendant's  embankment  the  crops  cultivated 
in  that  field  had  never  lingered  or  suffered  from  the  action  of  rain 
water,  which  had  always  been  regularly  and  safely  carried  off  by 
means  of  the  efficient  drainage  which  we  have  described. 

Throughout  the  summer  and  during  the  fall  and  winter  of  1881, 
while  the  embankment  was  being  constructed,  and  after  its  comple- 


176  LOUISIANA, 


Payne  ▼.  Morgan's  Louisiana  and  Texas  Railroad  and  Steamship  Companj. 

tioiiy  plaintiff  in  person  and  throngh  his  agents  made  nnmerons 
protests  against  the  invasion  of  his  private  rights  by  the  wanton 
stoppage  of  his  drains,  bat  he  could  obtain  no  redress,  and  a  sait 
in  damages  was  his  only  alternative. 

The  crop  planted  in  that  field  was  an  entire  failure,  only  five  or 
six  acres  of  scattered  cane  grew  up  in  the  field,  representing  little 
or  no  value  to  the  despoiled  planter.  And  in  the  face  of  such  a 
showing  the  defendant  resorts  to  the  very  aggressive  argument  that 
plaintiff  was  not  a  careful  or  skillful  planter  ;  that  his  cane  had 
been  planted  too  deep,  and  that  his  drainage,  which  was  hitherto 
deficient,  had  been  substantially  improved  by  the  company's  system. 
That  system  involves  the  proposition  that  more  water  will  pass,  and 
will  run  more  rapidly  through  eight  ditches  or  canals  than  throngh 
twenty-seven,  and  that  an  opening  of  five  feet  is  suflScient  to  freely 
pass  the  water  which  fills  a  canal  fifteen  feet  wide  and  seven  feet 
deep. 

The  argument  might  be  considered  sarcastic  if  it  had  the  slight- 
est reason  either  in  fact  or  in  experience  for  its  support.  But  it 
can  make  no  impression  on  the  judicial  mind,  which  must  trace 
proven  effects  to  rational  causes. 

No  argument  can  be  invoked  to  show  that  a  railroad  company,  in 
entering  the  lands  of  another  for  the  purpose  of  building  its  road- 
bed, can  legally  alter  the  system  of  drainage  adopted  by  the  owner, 
or  dictate  to  the  latter  the  mode  of  cultivation  which  he  must 
follow. 

Under  our  jurisprudence,  which  has  been  in  accord  with  the 
adjudications  of  the  Supreme  Courts  of  the  leading  States  of  the 
Union,  the  corresponding  rights  and  duties  of  railroad  companies, 
in  making  the  works  necessary  for  the  construction  of  their  roads 
on  lands  legally  appropriated  therefor,  are  clearly  defined. 

**  The  rule  of  law  requires  of  a  railroad  company,  in  enforcing  its 
right  of  .way  over  the  lands  of  others  and  in  constructing  its  road, 
to  leave  the  adjoining  lands  and  fields  which  it  crosses  in  the  same 
condition,  as  regards  the  facilities  of  cultivation  and  as  concerns  the 
utility  of  those  lands  to  their  owners,  as  they  were  before  the  entry 
of  the  company."  Bourdier  di  Bellieinn  v.  Morgav?8  R.  Oo.^  36 
Ann.  947  ;  V.,  S.  di  Pacific  R.  Co.  v.  Dillard,  35  Ann.  1045 ;  /?. 
Co.  V.  Murrell  36  Ann.  346. 

This  plain  rule  which  finds  its  sanction  in  common  sense  as  well 
as  in  justice,  and  which  imports  the  reasonable  exercise  of  all  rights 
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of  property,  was  not  heeded  by  the  defendant  company,  which  left 
plaintiff's  field  practically  stripped  of  its  indispensable  drainage, 
thus  destroying  its  utility  for  cultivation  to  the  owner. 

We  are  not  now  concerned  with  the  works  and  other  improve- 
ments  subsequently  made  by  the  railroad  company  on  plaintiff's 
lands  as  regards  his  drainage.  Defendant's  responsibility  must  be 
tested  under  the  condition,  as  shown  by  the  evidence,  in  which  it 
left  plaintiff's  lands  in  the  summer  of  1881,  and  in  which  the  field 
remained  throughout  the  ensuing  winter,  at  least  to  the  middle  of 
January. 

Our  conclusion  is  that  he  lost  his  eighty  acres  of  cane  through 
the  stoppage  of  his  draining  canals  and  ditches  by  the  contractors 
and  other  agents  of  the  defendant  company,  and  that  for  such 
losses  the  corporation  is  plainly,  justly  and  legally  responsible. 

Judgmeni  affirmed. 


HoLZAB  y.  Nbw  Orlkavs  ahd  Gabboli/ton  Railboad  Oompavt, 

(88  La.  Ana.  Itt.) 
Cmrier  —  negligence  —  ecneurrent. 

Where  a  railway  {MMsenger  is  injured  hj  the  concurrent  negligence  of  his 
cairier  and  another,  the  negligence  of  his  carrier  is  not  impntable  to  him.* 

ACTION  for  personal  injuries  by  negligence.    The  opinion  states 
the  case.     The  plaintiff  had  judgment  below. 

Henry  P.  Dart,  for  appellee. 

3ayn»  d  Denegre  and  Farrar  it  Simonds,  for  appellants. 

MAioaKO,  J.  The  action  is  for  the  recovery  of  $5,000  as 
damages  for  injuries  to  the  plaintiflfs  wife  caused  by  a  collision 
of  railroad  trains,  and  was  instituted  against  the  New  Orleans  and 
Carrollton  Company  alone,  but  by  a  supplemental  petition  the 
Illinois  Central  railroad  was  made  a  co-defendant.  Mrs.  Holzab 
was  a  passenger  upon  the  Carrollton  road,  one  of  the  numerous 
tramways  of  this  city,  and  the  collision  occurred  at  the*  intersec- 
tion of  Baronne  and  St.  Joseph  streets,  in  the  middle  of  which  lat- 
ter street  the  Illinois  Central  runs  its  steam  trains. 

*  See  67  Am.  Bep.  488. 
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A  train  of  freight  cars  of  the  Illinou  Centnd  was  standing  od 
the  St.  Joseph  street  track  divided  into  two  parts,  the  gap  between 
them  being  at  the  intersection  of  Baronne  of  safficient  width  to 
permit  the  passage  of  the  horse-oar  of  the  CarroUton  road.  The 
driver  of  the  horse-car,  in  which  Mrs.  Holzab  was  seated,  entered 
the  gap  and  while  going  through,  the  freight  train  was  backed  and 
collided  with  the  horse-car.  The  plaintiffs  wife  was  thrown  to  the 
floor  and  was  bmised.  She  was  pregnant  The  shock  caosed  u 
illness  that  does  not  seem  to  have  been  severe  or  dangerous,  bnt 
she  was  in  bed  several  weeks  and  confined  to  her  bed-room  longer, 
undergoing  medical  treatment  with  considerable  suffering  and  some 
expense.  Abortion  did  not  ensue  but  her  nervous  system  was 
deranged  temporarily  by  the  shock  and  her  health  suffered  in  con- 
sequence. 

The  two  railroads  severed  in  their  defense  and  a  trial  was  had 
first  with  the  CarroUton  company  which  resulted  in  a  judgment 
for  the  company.  The  trial  now  under  review  is  that  had  with 
the  Illinois  Central  in  which  the  judge  below  awarded  the  plaintiff 
$300  as  damages.  The  defendant  appeals,  and  although  the  plain- 
tiff says  in  his  brief  he  has  prayed  an  increase  of  the  judgment, 
there  is  no  answer  to  the  appeal  or  prayer  in  any  other  form  for 
increase  of  the  damages. 

[Minor  matter  omitted.] 

The  ordinances  of  this  city  impose  the  duty  upon  the  defendant 
railroad  to  station  a  watchman  with  a  red  lantern  or  signal  flag  at 
the  intersection  of  streets  upon  which  cih*8  run  at  least  two  minntes 
before  the  approach  of  the  trains,  and  also  to  ring  a  bell  at  intervals 
while  the  trains  are  passing  within  the  limits  of  the  city.  They 
further  require  that  this  railway  shall  use  a  smokeless  dummy  on 
St.  Joseph  street,  and  that  it  must  be  kept  always  in  front  of  the 
train  while  in  motion,  and  all  railroad  companies  are  prohibited 
from  permitting  their  engines  or  trains  to  remain  standing  upon 
any  street  or  crossing  within  the  city  so  as  to  obstruct  crossing  in 
any  manner  whatsoever,  except  in  so  far  as  may  be  done  by  trains 
in  motion. 

There  was  a  conspicuous  violation  of  all  these  ordinances  by  the 
defendant.  The  train  was  backed  by  a  reverse  engine  instead  of 
being  propelled  by  a  dummy  in  front,  and  two  freight  trains  were 
standing  on  the  street.  No  bell  was  rung,  and  no  flagman  was 
stationed  at  the  intersection  of  the  streets.     A  horse  car  had  passed 
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throagh  the  gap  two  minatea  before,  bo  that  the  train  most  have 
started  to  back  within  two  minntes  of  the  collision.  Negligence 
is  thus  fastened  upon  the  defendant  Its  defense  is  that  if  any 
damage  was  suffered  by  the  plaintiff's  wife,  it  i-esulted  from  the 
gross  carelessness  and  contributory  negligence  of  the  OarroUton 
road,  in  whose  car  she  was  riding,  and  that  she  is  identified  with 
the  n^ligent  driyer  or  owner  of  that  car  and  cannot  recover. 

More  elaborately  stated,  the  doctrine  is  that  a  party  who  is  a 
passenger  in  a  public  conyeyance  is  in  some  way  identified  with 
those  who  own  or  have  charge  of  it  and  that  he  can  reooyer  of  the 
owner  of  another  public  conyeyance  that  has  collided  with  it  and 
injured  him,  only  when  they  who  own  or  have  charge  of  the  con* 
Teyance  in  which  he  is  riding  can  recoyer,  the  principle  being  that 
their  contributory  negligence  is  imputable  to  him  so  as  to  preclude 
his  recoyery  for  any  injury  when  they  cannot  recoyer  in  consequence 
of  this  negligence. 

The  doctrine  was  first  asserted  in  Thor(mffhgood  y.  Bryan,  8  G. 
B.  115,  decided  by  the  English  court  of  Common  Pleas,  and  whil6 
generally  followed  in  that  country  since,  its  correctness  has  been 
questioned  there  by  high  authority.  In  this  country  it  has  been 
followed  by  some  courts  and  rejected  by  others.  It  is  so  unjust  to 
attribute  to  a  passenger  the  negligence  of  the  agents  of  the  com- 
pany in  whose  carriage  he  is  riding,  so  untrue  in  point  of  fact  that 
any  identity  exists  between  them,  and  so  true  that  it  am  only  be  held 
to  exist  by  a  sort  of  legal  fiction,  that  it  is  not  surprising  there  ha« 
been  a  judicial  revolt  against  the  doctrine.  The  only  way  in  which 
the  identification  of  the  passenger  with  the  driver  or  train  conduc- 
tor can  result  is  by  holding  the  latter  to  be  the  servant  of  the  for- 
mer,  but  that  cannot  be,  because  the  passenger  has  no  control  over 
the  conductor,  and  the  right  to  control  the  conduct  of  the  servant 
is  the  foundation  of  the  doctrine  that  the  master  is  affected  by  such 
coDdnct  and  is  responsible  for  it.  We  should  reject  the  doctrine  aa 
illogical  and  unjust,  even  in  the  face  of  authority  as  high  as  the  V 
English  courts,  but  the  question  is  set  at  rest  for  us  by  a  decision 
just  rendered  by  the  United  States  Supreme  Court. 

The  case  is  LitiU  v.  Hackett.*  The  plaintiff  hired  a  public 
hackney-coach  for  a  drive  to  a  park,  and  the  vehicle  was  crossing 
the  railroad  track  en  route  to  the  park  when  it  was  struck  by  the 
engine  of  a  passing  train  and  the  plaintiff  was  injured.     The  hack- 

*  116  U.  S.  866. 
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ney-coach  belonged  to  a  livery  stable  keeper,  and  was  hired  at  a 
stand  for  such  coaches  near  a  hotel  and  was  driven  by  a  person  in 
the  employ  of  the  liveryman.  The  evidence  showed  that  the 
accident  was  the  result  of  the  concurring  negligence  of  the  man- 
agers of  the  train  and  the  driver  of  the  carriage  —  of  the  managers 
in  not  giving  the  usual  signals  of  the  approach  of  the  train  by 
ringing  a  bell  and  blowing  a  whistle,  and  in  not  having  a  flagman 
on  duty — of  the  driver  in  turning  the  horses  upon  the  track  with- 
out proper  precautions  to  ascertain  whether  the  train  was  coming. 
The  defense  was  contributory  negligence  of  the  driver  in  driving 
upon  the  track  under  those  circumstances,  and  that  his  negligence 
was  imputable  to  the  plaintifF  under  the  doctrine  of  identification 
as  already  set  out. 

The  court  reviewed  aU  the  decisions  on  that  question,  beginning 
with  Thortmghgood  v.  Bryan,  the  ruling  in  which  the  court  said 
was  indefensible,  and  after  marshalling  the  American  cases  that  fol- 
lowed that  decision  and  those  that  rejected  it,  summed  up  by  ruling 
that  one  who  hires  a  public  hack  and  directs  the  driver  to  convey 
him  to  a  particular  place,  but  exercises  no  other  control  over  his 
conduct,  is  not  responsible  for  his  negligence  and  is  not  prevented 
from  recovering  from  a  railroad  company  for  injuries  suffered  from 
a  collision  of  its  train  with  the  hack,  caused  by  the  negligence  of 
the  managers  of  the  train  and  of  the  driver  of  the  hack. 

The  case  at  bar  is  stronger  for  the  plaintiff  than  that  just  nar- 
rated. In  that  case  the  plaintiff  had  given  directions  to  the  hack 
driver  where  to  go,  and  the  route  to  that  destination  led  across  the 
railroad  track  near  the  station.  There  might  have  been  a  pretext  or 
a  reason  for  holding  that  the  plaintiff  was  identified  with  the  driver 
in  consequence  of  the  driver  being  for  the  time  under  his  control 
and  compelled  to  drive  whither  he  should  order,  and  because  he  ac- 
tually did  order  the  driver  to  convey  him  to  a  place  to  reach  which 
the  carriage  must  cross  the  railroad  track. 

In  the  case  at  bar  the  plaintiff's  wife  was  a  passenger  in  a  horse 
car  that  ran  over  a  certain  track  as  fixed  and  immovable  as  that  of 
a  steam  train,  and  she  had  and  could  not  have  had  any  control  over 
the  driver  as  to  her  route,  nor  indeed  in  any  other  particular.  If 
the  principle  of  non-identification  be  correctly  applied  in  LWle  v. 
ffackettf  and  we  have  not  a  doubt  that  it  was  correctly  applied,  a 
fortiori  must  it  control  the  liability  of  the  defendant  in  this  case. 
There  is  no  obstacle  on  that  ground  to  the  plaintiff's  recovery. 
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It  is  therefore  ordered  and  decreed  that  the  judgment  of  the 

lower  court  is  amended  by  allowing  interest  from  the  date  of  the 

judgment,  and  as  thus  amended  it  is  affirmed,  the  defendant  paying 

the  coetfl  of  this  appeaL 

Judgfneiit  affinfied. 

State  t.  Molissb. 

(86  Ia  Aim.  aSl.) 
Orimindl  law — dedareUioM  —  re$  geata. 

The  stalemeni  of  the  deoetsed,  ten  minntes  after  he  had  been  fatall j  shot, 
thai  *'  if  he  had  not  been  so  wilUng  to  fight  he  would  not  have  been  shot  bj 
the  defendant/*  is  admissible  as  part  of  the  rof  getlm.    {See  note,  p.  184.) 

/^ONVIGTION  of  manslaughter.     The  opinion  states  the  case. 

£  /.  Cunningham,  attorney-general,  and  Lionel  Adatfis,  dis- 
trict attorney,  for  State. 

D.  C.  Moiscy  A.  A.  Ker  and  J.  Duvigneaud,  for  appellant. 

Makniko,  J.  The  defendant  appeals  from  a  sentence  to  five 
years'  imprisonment  at  hard  labor  upon  a  conviction  of  manslaugh- 
ter, and  presents  but  one  question  for  our  review. 

He  offered  oneMcOruder  as  a  witness  to  prove  that  the  deceased, 
ten  minutes  after  he  had  been  fatally  shot,  said  to  the  witness  **  if 
he  had  not  shown  himself  so  plucky  and  willing  to  fight  he  would 
never  have  been  shot  by  the  defendant  The  judge  excluded  the 
testimony  because  '^  it  was  not  under  the  circumstances  part  of  the 
re$  gextm,  and  was  not  said  by  the  deceased  under  the  sense  of 
impending  dissolution/' 

** Res gesim,^ Baja  Wharton,  ''are  events  speaking  for  themselves 
through  the  instinctive  words  and  acts  of  participants,  not  the  words 
and  acts  of  the  participants  when  narrating  the  events,  but  what  is 
said  or  done  by  participants  under  the  immediate  spur  of  the  transac- 
tion, because  it  is  the  transaction  which  then  speaks.  In  such 
cases  it  is  not  necessary  to  examine  as  witnesses  the  persons  who,. 
as  participators  in  the  ixansaction,  thus  instinctively  spoke  or  acted. 
What  they  did  or  said  is  not  hearsay;  it  is  part  of  the  transaction 
itself.     And  as  long  as  the  transaction  continues,  so  long  do  acts 
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and  deeds  emanatiug  from  it  become  a  part  of  it,  so  that  in  describ- 
ing it  in  a  court  of  justice  they  can  be  detailed.  The  question  is,  is 
the  evidence  offered  that  of  the  event  speaking  through  participants, 
or  that  of  observers  (or  participants)  speaking  about  the  event.  In 
the  first  case,  what  was  said  can  be  introduced  without  calling 
those  who  said  it;  in  the  second  case,  they  must  be  called.  Nor 
are  there  any  limits  of  time  within  which  the  resgesta  can  be  ar- 
bitrarily confined.  They  vary  in  fact  with  each  particular  case. 
*  *  *  As  soon  as  we  pass  the  line  which  distinguishes  between  the 
transaction  talking  of  itself  and  talking  as  modifying  the  transac- 
tion, in  other  words,  as  soon  as  we  pass  the  line  between  the  time  of 
the  transaction  and  the  time  that  follows  it,  we  have  no  limits  that 
can  be  imposed.  If  we  are  to  receive  declarations  made  ten  minutes 
after  a  transaction,  we  must  receive  declarations  made  ten  years 
afterward."    Whart.  Cr.  Ev.,  §  262. 

This  would  exclude  the  testimony  offered,  but  in  the  next  sec- . 
tion  the  autho^  proceeds: 

^'  The  distinguishing  feature  of  declarations  of  this  class  is  that 
they  should  be  the  necessary  incidents  of  the  litigated  act;  neces- 
sary in  this  sense,  that  they  are  part  of  the  immediate  concomi- 
tants or  conditions  of  such  act,  and  are  not  produced  by  the  calcu- 
lated policy  of  the  actors.  They  need  not  be  coincident  as  to  time 
if  they  are  generated  by  an  excited  feeling  which  extends  without 
break  or  let-down  from  the  moment  of  the  event  they  illustrate. 
In  other  words,  they  must  stand  in  immediately  causal  relations  to 
the  act  and  become  part  either  of  the  action  immediately  producing 
it,  or  of  action  which  it  immediately  produces.  Incidents  thiit  are 
thus  immediately  and  unconsciously  associated  with  an  act,  whether 
such-  incidents  are  doings  or  declarations,  become  in  this  way  evi- 
dence of  the  character  of  the  act.  Under  the  rule  before  us,  evi- 
dence in  homicide  trials  has  been  received  of  the  exclamations  of 
the  defendant  at  the  time  of  the  attack;  of  the  cries  of  the  deceased 
and  of  others  assaulted  at  tho  same  time;  of  statements  of  the 
deceased,  at  the  time  or  so  soon  afterward  as  to  preclude  the 
hypothesis  of  concoction  or  premeditation,  charging  the  defend- 
ant with  the  act.''    §  263. 

And  under  that,  the  testimony  is  admissible. 

The  rule  is  that  time  does  not  determine  absolutely  whether  a 
statement  is  part  or  not  of  the  res  gesim,  although  it  is  a  factor  and 
an  important  factor  in  estimating  whether  it  is,  and  therefore  it  is 
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not  correct  to  say  that  declarations  made  ten  years  after  an  event 
eon  as  well  be  received  as  those  made  ten  minutes  after  it.  If  the 
acts  or  declarations  are  unconsciously  associated  with  and  related  to 
the  homicidal  deed,  e?en  though  separated  from  it  by  a  short  time, 
they  are  evidence  of  the  character  of  the  deed  and  a  part  of  the  res 
^wUb.  Ko  inflexible  rule  as  to  the  length  of  the  interval  between 
the  act  of  killing  and  the  act  or  declaration  of  the  person  killed  can 
be  formulated.  In  that  matter  the  facts  of  each  case  stand  alone 
and  must  speak  for  themselves.  In  each  case  the  particular  facts 
and  incidents  must  be  considered  as  an  independent  group,  and  the 
judge  must  determine  whether  they  fall  within  or  without  the 
operation  of  the  rule.  And  this  is  what  Greenleaf  means  when  he 
says  the  trial  judge  must  determine  the  admissibility  of  the  evi' 
dence,  and  a  large  discretion  is  allowed  him.  He  even  says  the 
ruling  of  the  trial  judge  thereon  is  conclusive.     Grim.  Ev.,  §  108. 

That  is  not  so,  certainly  not  under  our  uniform  practice.  His  ruling 
is  reviewable  by  this  court,  or  we  should  not  now  be  considering  it. 

There  are  several  cases  in  the  books  that  justify  the  contention 
of  the  defendant  in  this  appeal. 

In  Massachusetts,  the  deceased,  wounded  and  bleeding  ran  from 
her  room  where  the  wound  was  inflicted  to  the  room  occupied  by 
the  witness  in  the  same  house  but  in  the  story  above,  and  knocked 
at  the  door,  crying  murdar.  On  being  let  in,  the  deceased  asked 
the  occupant  of  that  room  to  go  for  a  doctor  and  a  priest,  saying 
she  was  killed.  This  declaration  was  admitted,  the  court  ruling 
that  although  there  was  such  interval  as  to  allow  the  deceased  to 
go  from  her  room  up  stairs  to  another,  it  was  sufiiciently  soon  after 
the  occurrence  to  be  a  part  of  the  res  gestcs.  Com.  v.  JUcPike,  3 
Oush.  181. 

The  English  courts  have  ruled  in  like  manner  under  resembling 
circumstances.  Thus  a  prisoner  was  charged  with  manslaughter 
in  killing  the  deceased  by  driving  a  cabriolet  over  him.  A  person 
who  saw  the  cabriolet  drive  by  bat  did  not  not  see  the  collision,  went 
up  to  the  injured  man  immediately  afterward,  attracted  by  a  groan 
when  he  made  a  statement  to  the  witness  of  the  manner  in  which 
he  had  been  run  over.  It  was  held  to  be  a  part  of  the  res  gesice. 
Rex  V.  Foster,  6  C.  ft  P.  325.  In  the  same  line  see  Thompson  v.  , 
TVevanion,  Skin.  402. 

A  man  was  killed  by  a  blow  from  a  stick.  A  girl  heard  his  cry 
and  going  to  him  asked  what  was  the  manner  and  he  said  he  had 
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been  robbed  by  the  man  who  had  walked  with  him.  This  man  was 
the  party  indicted  for  the  murder,  and  the  girl's  eyidence  was  ad- 
mitted.    Reg.  V.  Lung^  6  Cox  0.  C.  477. 

The  witness  in  this  case  should  have  been  permitted  to  testify. 
The  statement  of  the  deceased  to  him  was  soon  enough  after  the 
homicidal  act  and  sufiSciently  connected  with  it  to  J>c  an  immediate 
concomitant  of  it  and  not  a  statement  proceeding  from  or  suggested 
by  a  Ciilculated  policy,  and  was  therefore  a  part  of  the  res  gestm. 

But  tlie  State  insists  that  even  if  it  was  admissible,  it  could  not 
affect  the  verdict.  The  prosecution  was  for  manslaughter  and  the 
conviction  was  of  manslaughter.  If  the  jury  had  heard  the 
deceased's  statement  that  he  would  not  have  been  shot  if  he  had 
not  been  so  willing  to  fight,  it  could  not  have  reduced  the  verdict 
of  manslaughter  to  one  for  a  less  offense. 

It  may  be  that  the  jury  would  so  have  found,  but  it  is  not  for  us 
to  find  so  for  them.  The  evidence  should  have  gone  to  them. 
They  alone  have  the  right  to  weigh  it. 

It  is  therefore  ordered  and  decreed  that  the  sentence  upon  the 
prisoner  and  the  verdict  of  the  jury  are  set  aside,  and  the  case  is 
remanded  to  (he  lower  court  for  a  new  trial. 

Todd,  J.,  dissents.  Cmb  remanded, 

Note  bt  the  Reporter. —  See  note  88  Am.  Reo.  641 ;  Oalve$ton  v.  BaHnmr, 
62  Tex.  172;  s.  c,  50  Am.  Rep.  619;  /^ate  v.  Earan,  82  Minn.  894;  s.  c,  50 
Am.  Rep.  588;  Eirby  y.  Gofn.,  77  Va.  681;  s.  c,  46  Am.  Rep.  747;  OreenflM 
V.  People,  85  N.  Y.  75;  B.  c,  89  Am.  Rep.  686;  Adatns  v.  Hannibal  d  8t.  J. 
B,  Co.,  74  Mo.  558;  s.  c,  41  Am.  Rep.  888. 

In  Mayes  v.  State,  Sup.  Ct.  Miss.,  Feb.  7,  1887,  it  was  held  that  the  declara. 
tions  of  a  person  who  had  been  fatally  wounded,  made  at  a  place  to  which  he 
had  fled,  to  a  witness  by  whom  he  was  found,  about  five  minutes  after  he  was 
cut,  as  to  how  and  by  whom  he  was  cut,  were  inadmissible,  on  a  murder  trial, 
as  part  of  the  res  geeta.  The  court  said:  "An  examination  of  the  approyed 
text- writers,  and  of  the  decisions  to  which  they  refer,  discloses,  especially  in  the 
decisions  of  American  courts,  a  somewhat  loose  regard  for  well-recognised  mlea 
governing  the  admissibility  of  evidence.  That  hearsay  testimeny  cannot  be 
given  is  universally  admitted  by  the  courts  which  have  from  time  to  time  been 
called  upon  to  determine  whether  statements  of  this  character  are  competent, 
and  they  have  without  exception  declared  that,  when  the  statement  assumes 
the  character  of  a  narrative  of  a  past  transaction,  it  is  incompetent.  But  in 
many  cases,  what  were  manifestly  completed  and  finished  acts  have  been,  by 
a' sort  of  construction,  treated  as  incomplete  and  unfinished,  and  the  statement 
thus  held  to  be  a  verbal  act  incorporated  with  and  a  part  of  the  thing  being  done. 

'*  In  TJumipeon  v.  IVevanion,  Skin.  402.  Lord  Chief  Justice  Holt  *  allowed 
that  what  the  wife  said  immediately  upon  the  hart  received,  and  before  that 
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she  bad  time  to  devise  or  contrive  anj  thing  for  her  own  advantage/  might  be 
given  in  evidenoe.  In  The  King  v.  Fo^r,  6  Car.  &  P.  325,  the  witness  had 
seen  a  cab  drive  by  at  a  very  rapid  rate,  but  did  not  see  the  accident,  bat 
/immediately  after  heard  the  deceased  groan,  and  went  to  where  he  was 
lying/  It  was  then  proposed  to  show  wliat  the  deceased  then  said  as  to  the 
caoae  of  liis  injury,  and  objection  was  made  by  the  defendant,  but  the  objec- 
tion was  overruled;  the  judge  ruling  that  what  he  said  at  the  instant,  though 
after  the  injury,  was  competent.  These  two  cases,  as  was  pointed  out  by  Mr. 
Justice  Clifford  in  his  dissenting  opinion  in  //it.  Co.  v.  MoHeif,  8  Wall.  419, 
have  been  citicised  by  Mr.  Bosooe  as  '  difficult  to  reconcile  with  established 
principles.'  In  Int.  Ca.  v.  Maat^,  tupra,  statements  of  the  deceased  made  sev- 
eral  minutes  after  an  injury,  which  it  was  alleged  had  resulted  in  death,  as  to 
how  he  was  injured,  were  admitted  by  a  divided  court.  In  Com,  v.  MePike, 
3  Coah.  181,  the  statement  of  the  injured  party,  made  some  time  after  the 
injury — exactly  how  long  is  not  shown  —  was  received.  So  also  in  People  v. 
Vernon,  85  Cal.  49.  and  Miiekum  v.  State,  11  (hu  616.  On  the  other  hand,  in 
Beddingian'M  case,  14  Cox  Crim.  Cas.  841,  the  injured  party  was  seen  coming 
out  of  a  room  with  her  throat  cut,  and  speaking  to  the  first  person  she  met, 
said:  '  See  what  Beddington  has  done.'  It  was  proposed  to  give  this  statement 
in  evidenoe  against  the  defendant,  but  Cockbubk,  C.  J.,  njected  it,  holding 
that  it  was  not  a  part  of  any  thing  then  being  done,  but  was  a  mero  statement 
of  a  past  transaction.  Com*  v.  MePike,  8  Cush.  181,  has  been  practically  over- 
ruled by  the  subsequent  cases  of  lAind  v.  I^ngeborough,  9  Cush.  86;  Chapin 
V.  Mar&orougk,  9  Gray,  244  and  Com.  v.  Venemore,  19  Allen,  686.  So  also 
People  V.  Vernon,  85  Cal.  49,  has  been  overruled  in  the  later  case  of  People  v. 
AA  Lee,  60  OaL  85.  The  question  of  the  admissibility  of  such  statements  was 
elaborately  and  ably  discussed  by  Fubtcheb,  J.,  in  the  case  of  Lund  v.  2Vv^ 
borough,  and  by  Clifiord,  J.,  in  his  dissenting  opinion  in  Ine.  Co.  v.  Moeleg, 
8  WalL  419.  We  concur  in  the  views  then  so  clearly  enunciated  against  the 
competency  of  such  proof,  which  aro  in  harmony  with  decisions  in  our  own 
State.    Kendrick  v.  State,  55  Miss.  486;  Kraner  v.  StaU,  61  Miss.  158. 

"  It  is  not  enough  that  the  statement  will  throw  light  upon  the  transaction 
under  investigation,  nor  that  it  was  made  so  soon  after  the  occurrence  as  to 
exdade  the  presumption  that  it  has  been  fabricated,  nor  that  it  was  made 
under  such  droumstances  as  to  compel  the  conviction  of  its  truth.  The 
tme  inqoiry,  according  to  all  the  authorities,  is  whether  the  declaration  is 
a  verbal  act,  illustrating,  explaining  or  interproting  other  parts  of  the 
transaction  of  which  it  is  itself  a  part,  or  is  meroly  a  history,  or  a  part  of  a 
history  of  a  completed  past  affair.  In  the  one  case  it  is  competent,  in  the 
other  it  is  noL  We  are  not  to  be  understood  as  attempting  to  lay  down  any 
rule  for  the  dedsion  of  what,  under  all  droumstances,  is  the  limit  of  the 
existence  of  the  prindpal  fact  which  may  be  expldned  by  contemporaneous 
declarations.  In  some  cases  the  ree  geetm  may  extend  over  weeks  or  months; 
in  others  they  aro  limited  to  hours  or  to  minutes  or  to  seconds  of  time.  Each 
case  must  be  determined  by  its  own  particular  droumstances.  Mr.  Wharton 
very  well  expresses  the  law  on  this  subject  by  contrasting  a  sudden  affray 
between  strangers  with  the  sodal  feud  which  gave  rise  to  the  Gordon  riots  in 
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England.  He  sajs:  *  Nor  are  there  waj  limits  of  time  within  which  thcr  re» 
getUB  can  be  arbitrarilj  confined.  They  vary  in  fact  with  each  particnlar  case. 
If  in  one  of  oar  streets  there  is  an  nnezpected  collision  between  two  men, 
entire  strangers  to  each  other,  then  the  re9  gsntm  of  the  collision  are  confined 
to  within  the  few  moments  that  it  oocnrs.  But  when  there  is  a  social  fend,  in 
which  two  religions  factions,  as  in  the  case  of  the  Lord  Qeoige  (iordon  dls- 
tnrbances  or  of  the  Philadelphia  riots  of  1845,  are  arrayed  against  each  other 
for  weeks,  and  are  so  absorbed  in  the  collision  as  to  be  consdoos  of  little  else, 
then  all  that  snch  parties  do  or  say  is  as  mnch  part  of  the  ret  gettm  as  the  blows 
given  in  the  homicides  for  which  particnlar  proeecntions  may  be  brought.* 
Whart.  Grim.  Ev.,  §  282. 

"  We  think  the  statements  of  the  injured  party  were  not  of  the  ne»  ^«<toy 
that  they  found  no  support  or  credence  by  reason  of  any  thing  then  being 
done,  but  owe  their  whole  force  to  the  credit  of  the  declarant,  and  therefore 
shonld  have  been  excluded  by  the  court." 

See  State  v.  Olark,  09  Iowa,  294,  to  same  effect  as  the  principal  case. 

In  an  action  to  recover  damages  for  death  caused  by  negligence,  declarations 
of  the  deceased  as  to  the  cause  of  the  injury  sustained,  made  after  he  had 
returned  home,  and  more  than  thirty  minutes  after  the  accident,  are  not  ad- 
missible as  part  of  the  ree  geeta.  It  is  difficult,  if  not  impossible,  to  say  defi- 
nitely what  constitutes  a  part  of  the  ree  geetm.  No  absolute  role  is  or  can  be 
established  in  relation  thereto.  A  discretion  is  and  must  be  reposed  in  the 
court,  and  therefore  each  case  must  largely  depend  upon  the  circumstances 
surrounding  the  transaction  or  res  geeta.  If  the  proposed  evidence  is  merely 
a  narration  of  a  past  occurrence,  then  it  cannot  be  received  as  proof  of  the  exist- 
ence of  such  occurrence.  1  Greenl.  Ev.,  §g  108-110.  The  reegeita  or  trans- 
action was  the  accident,  and  how  it  occurred.    It  Is  not  essential  that  the  dec- 

• 

laration  sought  to  be  introduced  in  evidence  was  uttered  at  the  identical  time 
the  accident  occurred,  but  if  made  soon  afterward,  and  explanatory  thereof,  it 
is  admissible.  State  v.  Janes,  64  Iowa,  849;  Inwranee  Co.  v.  MoMep,  8  Wall. 
897.  In  the  former  the  declaration  preceded  the  occurrence,  but  was  made  in 
anticipation  of  it,  and  explanatory  of  a  purpose.  In  the  last  case  the  deceased, 
for  a  proper  purpose,  left  his  house  in  the  night- time,  and  immediately  upon 
his  returning  he  stated  that  he  had  fallen  down  stairs  and  hurt  his  head. 
This  evidence  was  held  admissible,  by  a  divided  court;  and  in  Peqpls  v.  Davie, 
56  N.  Y.  102,  it  is  said  in  relation  thereto,  that  "  what  may  be  regarded  a.s  a 
part  of  the  res  geeta  was  certainly  carried  to  its  utmost  limit  by  a  majority  of 
the  court.'*  We  are  however,  we  think,  asked  to  go  a  step  further  than  that 
case.  In  the  cited  case  the  deceased  left  his  bed,  and  passed  out  of  his  house 
for  a  certain  purpose;  and  when  he  came  back,  said  that  in  accomplishing 
such  purpose  he  had  fallen  down  stairs,  etc.  It  seems  to  us  that  the  declara- 
tion may  be  said  to  be  explanatory  of  what  occurred  during  his  necessary  ab- 
sence; and  while  it  may  be  difficult  to  draw  a  sharp  distinction  between  that 
case  and  the  one  at  bar,  still  we  think  there  is  a  marked  dillerenoe.  In  this 
case  it  does  not  appear  when  the  deceased  left  home,  or  that  he  left  there  for 
the  accomplishment  of  an  avowed  purpose.  He  did  not  voluntarily,  and  of  bis 
own  accord.  r#*tiirn  home  after  tlie  accident,  but  he  was  taken  home  by  otiierq 
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and  the  declaration  aooght  to  be  introdaeed  was  not  made  on  his  own  motion^ 
as  explanatory  of  either  his  absence  or  the  condition  he  was  in.  We  feel  con- 
strained  to  hold  that  the  eridence  sooght  to  be  introduced  does  not  constitute 
a  part  of  the  net  geiim,  and  is  therefore  not  admissible.  People  ▼.  Davie, 
ntpra;  ArmU  ▼.  OMeago,  B.  d  Q.  R.  Co.,  Iowa  Sup.  Ct.,  Oct.  29,  1888. 

In  Thomae  ▼.  8taU,  67  Ga.  460,  on  a  trial  for  murder,  it  appeared  that  the 
defendant  and  deceased  were  living  together  as  husband  and  wife;  that  the 
deeeased  was  Jealous  of  his  attentions  to  another  woman,  and  had  quarreled 
with  him  about  the  latter;  that  on  the  night  of  the  homicide  she  left  her 
Immiss,  saying  as  she  went :  "  There  are  two  person  down  the  alley;  I  think  it 
Is  Harp  (defendant)  and  his  sweetheart;  I  will  go  and  see;  that  she  went, 
but  nerer  returned;  and  that  the  next  day  she  was  found  murdered  near  where 
she  expected  to  find  defendant.  Heid,  that  such  statements  by  her  were  ad- 
missible as  part  of  the  ree  geeUe.    The  court  said: 

"  The  Gode  of  this  State  declares  that  '  declarations  accompaning  an  act, 
4>r  so  nearly  connected  therewith  in  time  as  to  be  free  from  all  suspicions  of 
doYioe  or  after-thonght»  are  admissible  in  evidence  as  part  of  the  ree  geeta.' 
This  woman  was  dead,  there  can  be  no  after- thought;  what  suspicion  of  device 
can  arise  in  reference  to  this  saying  of  hers  in  this  case  ?  The  remarlc  accom 
panied  her  act  in  leaving  and  her  purpose  to  see  the  defendant  on  an  errand 
of  jealous  anger;  it  was  so  near  the  fatal  rencontre  as  to  preclude  the  thought 
of  plan  or  device  to  utter  a  falsehood.  It  was  admissible  on  both  branches  of 
tlie  rule  expressed  so  clearly  in  the  statute  " 

lu  MiUhell  v.  State,  71  Qa.  128,  where  a  witness  reached  the  scene  of  a  con 
flict  in  a  very  few  minutes  after  the  deceased  fell,  and  assisted  in  bearing  him 
away,  and  when  they  had  gone  aix>ut  thirty  or  forty  steps  the  wounded  man 
asked  the  witness  "  wliat  did  yon  shoot  me  for?  '*  —  the  whole  tranbaction  not 
occupying  more  than  five  minutes — such  facts  were  held  a  part  of  the  ree  geetcr. 

In  Flynn  v.  State,  43  Ark  289,  '*  to  sustain  the  issue  that  the  shots  were  fired 
at  Pruitt,  for  that  was  the  charge  in  the  indictment,  the  State  introduced  John 
Bolcourt,  who  testified  as  follows: 

"  '  I  was  at  I^ittle  Rock  the  Sunday  morning  of  the  shooting;  I  was  in  the 
lol>by  of  the  Capital  hotel .  I  was  standing  facing  the  door  leading  from  the 
kibliy  of  the  hotel  into  the  billiard -room,  talking  with  some  gentlemen  and  we 
were  Just  finishing  the  conversation  when  this  crack  came;  I  thought  at  first 
that  some  one  had  slammed  the  door  very  hard  and  broke  the  glass;  before  I 
got  to  see  the  door  something  else  sounded,  and  I  distinguished  the  sound  of 
a  pistol,  and  ran  back  through  the  billiard-room  to  a  little  alley-way,  to  keep 
•out  of  the  line  of  the  shots,  and  several  other  gentlemen  ran  back  with  me; 
it  was  so  thick  I  could  not  get  through;  a  little  small  man  came  running  up 
on  my  side  and  said,  *  He  is  shooting  at  me;  Wm.  Flynn  is  shooting  at  me;  * 
he  look  scared,  and  I  said  '  Oaddy  you,  I  am  going  to  get  out  of  your  way.' 
Witness  further  stated  that  the  little  small  man  rbferred  to  was  Robert  PVuitt.  ** 
The  court  said 

*'  It  often  becomeb  difficult  to  determine  when  declarations  shall  be  received 
as  part  of  the  ree  geeUr  In  cases  like  this  words  uttered  during  the  continu* 
Mice  of  the  main  action,  or  so  soon  thereafter  as  to  preclude  the  hypothesis  of 
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ooDooction  or  premeditation,  whether  by  the  active  or  paf»ive  party,  became  a 
part  of  the  trannaction  itHelf,  and  if  they  are  relevant,  may  be  provisd  as  any- 
other  fact  without  calling  the  party  who  uttered  them.  And  if  the  asuaulted 
Iiarty  should  flee,  as  it  Is  argued  that  Pruitt  did  here,  what  he  says  in  his  flight 
under  the  apprehension  of  immediate  danger  is  admissible  for  the  ssme  rea- 
son. All  declarations  however  must  come  from  a  participant  in  the  transac- 
tion which  the  declarations  are  intended  to  explain  or  enlarge,  to  come  within: 
the  rule." 

In  State  v.  Walker,  78  Mo.  380,  the  moment  after  a  shot  was  flred  resulting^ 
in  death  defendant's  right  hand  fell  to  his  side  and  he  struck  out  with  hi» 
left  at  the  deceased,  when  a  bystander  exclaimed  "  Don't  strike  him,  for  you 
have  shot  him  now.**  IMd,  that  such  exclamation  was  admlsdble  in  evidence 
as  part  of  the  rei  geata;  that  it  was  called  out  by»  and  was  illustrative  of  the 
affray  while  still  in  progress.    The  court  said: 

**  There  is  great  conflict  of  authority  on  the  subject  of  what  constitutes  the 
re9  ge$UB,  We  feel  satisfied  that  the  remark  or  exclamation  of  Cole  to  Walker 
the  moment  after  the  shot  was  flred,  and  while  the  difficulty  was  still  in  pro- 
gress, was  thus  admissible  as  illustrative  of  the  act  which  generated  or  gave 
rise  to  the  exclamatory  remark  of  Cole. 

*'  Mr.  Wharton,  discussing  this  point,  says:  '  The  re9  gUtm  may  therefore  b» 
defined  as  those  circumstances  which  are  the  undesigned  incident  of  a  partic 
ular  litigated  act,  and  which  are  admissible  when  illustrative  of  sudi  act. 
These  incidents  may  be  separated  from  the  act  by  a  lapse  of  time  more  or  lesa 
appreciable.  They  may  consist  of  speeches  of  any  one  ooacerned,  whether 
participant  or  bystander;  they  may  comprise  things  left  undone  as  well  as 
things  done.  Their  sole  distingnislung  feature  is  that  they  should  be  the 
necessary  incidents  of  the  litigated  act;  necessary  in  this  sense,  that  they  are- 
part  of  Uie  immediate  preparations  for  or  emanations  of  such  act,  and  are  not 
produced  by  the  calculated  policy  of  the  actors.  In  other  words,  they  must 
stand  in  immediate  causal  relation  to  the  act  —  a  relation  not  broken  by 
the  interpodtion  of  voluntary  individual  wariness  seeking  to  manufacture  evi- 
dence for  itself.  Incidents  that  are  thus  Immediately  and  unconsciously  asso- 
elated  with  an  act,  whether  such  Incidents  are  doings  or  declarations,  become 
in  this  way  evidence  of  the  character  of  the  act  They  are  admi&sible,  though 
hearsay,  because  in  such  cases,  from  the  nature  of  things,  it  Is  the  act  that 
creates  the  hearsay,  not  the  hearsay  the  act'  1  Whart  Ev.,  g  25D,  and  cases 
cited. 

'*  It  will  be  seen  from  the  above  quotation  that  in  the  view  of  some  of  the 
authorities  at  least,  the  exclamations  made  at  the  time  of  the  occurrence,  or 
immediately  thereafter,  and  immediately  and  nat:irally  connected  therewith, 
form  part  of  the  rM  getta,  whether  such  exclamation  proceed  f  rem  one  of  \Xw 
parties  to  the  transaction,  or  from  a  bystander. 

"  Tims  it  has  been  held  that  where  the  issao  was  whether  the  deceased  had 
'died  by  his  own  hand,'  his  death  liaving  been  caused  by  a  pistol  shot, 
the  declaration  of  the  occupant  of  an  adjoining  room  to  that  of  the  deceased, 
made  immediately  after  the  report  of  the  pistol  was  heard,  to  the  landlord  of 
the  hotel,  that  the  deceased  had  shot  himself,  was  held  part  of  the  rei  gttfta. 
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MewUm  ¥.  InB  Co.,  3  Dill.  154.  This  case  follows,  as  stated  therein,  as  being 
withiD  its  reasons  and  principles,  that  of  Im.  Co,  v.  Madey,  8  Wall.  897, 
wheie  the  declarations  were  made  bj  the  husband  within  a  few  moments 
■after  the  fall  which  resnlted  in  his  death ;  thus  showing  that  in  the  opinion 
of  the  court,  in  the  former  case,  no  distinction  is  to  be  taken  between  the  in- 
Tolnntaiy  exetaniation  of  a  bystander,  and  those  of  a  partj  directlj  interested 
or  injured. 

"  In  acase  in  Masaachnsetts,  where  a  suit  was  brought  against  a  steamboat 
for  injuries  to  a  passenger  bj  the  fall  of  a  gangway  leading  from  a  wharf  to 
the  defendant's  boat,  evidenoe  was  admitted  that  men  woricing  at  the  gang- 
waj  were  warned,  immediately  before  the.  accident,  that  the  plank  was  un- 
safe. Parker  ▼.  SUambaat  Co.,  109  Mass.  449.  8o  also  in  Alabama,  in  a 
suit  against  a  railroad  company  for  injury  to  a  passenger,  where  the  plaintiff 
received  injury  in  leaping  from  a  car,  while  others  who  remained  were  un- 
hurt, the  declarations  of  such  other  persons,  giving  their  reasons  for  thus  re- 
maining, were  held  part  of  the  res  geita.  Mobile  R,  Co.  v.  Asherafl,  48  Ala. 
15  A  similar  rule  in  similar  circumstances  has  been  made  in  Illinois  in  re- 
spect to  exclamations  of  passengers.  Oalena  B.  Co.  v.  Fhy,  10  111.  558. 
For  these  reasons  we  must  hold  the  declarations  of  Cole  admissible." 

In  8UUe  v.  MiddUham,  62  Iowa,  150,  it  was  held  that  the  exclamations  of  a 
wife  upon  the  killing  of  her  son  by  her  husband,  made  in  the  presence  and 
hearing  of  the  husband,  are  admissible  as  against  him.  The  wife  had  ex- 
claimed, "  My  God  1  my  God  I  he  has  killed  my  boy  !  He  struck  him  right 
over  my  shoulder.  See  the  blood  of  my  boy  on  my  sleeve.  Take  him  away; 
1  never  want  to  see  him." 

In  Lander  v.  People,  104  Dl.  348,  on  a  trial  of  a  charge  of  rape,  two  wit- 
nesses were  called  who  were  near  by  and  witnessed  the  perpetration  of  the 
offense,  and  who  testified  they  saw  and  readily  recognized  the  accused  near 
the  scene  of  the  transaction  on  the  next  day  thereafter,  and  that  one  called  the 
attention  of  the  other  to  the  accused,  exclaiming,  '*  there  goes  the  man  1 "  and 
that  the  other  replied,  "  yes,  there  he  goes."  The  defendant  objected  to  the 
witnesses  repeating  their  exclamations  made  at  the  time,  but  the  court  per- 
mitted the  same.  Held,  no  error.  The  court  said :  "  It  is  a  well  settled 
principle  in  the  law  of  evidence,  that  whenever  it  becomes  important  to  show, 
upon  the  trial  of  a  cause,  the  occurrence  of  any  fact  or  event,  it  is  competent 
and  proper  to  also  show  any  accompanying  act,  declaration  or  exclamation 
which  relates  to,  or  is  explanatory  of  such  fact  or  event.  Such  acts,  declara- 
tions OT  exclamations  are  known  to  the  law  as  res  gesUe.  It  is  not  questioned 
that  it  was  perfectly  competent  to  show  that  the  witnesses  saw  and  readily 
recognized  the  accused,  near  the  scene  o^  tlie  transaction,  on  the  following 
day,  as  testified  to  by  them,  and  it  must  be  admitted  the  spontaneous  exclam- 
ation, '  there  goes  the  man,'  with  the  response,  'yes,  there  he  goes,'  is  highly 
characteristic  of  the  fact  of  their  recognition.  The  true  test,  in  all  cases,  by 
which  the  admissibility  of  such  testimony  is  determined,  is,  the  act.  declara- 
tion or  exclamation  must  be  so  intimately  interwoven  or  connected  with  the 
principal  fact  or  event  which  it  characterizes,  as  to  be  regarded  a  part  of  the 
transaction  itself,  and  also  to  clearly  negative  any  premeditation  or  purpose 
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to  mannfaetare  testimonj,  and  we  are  of  opinion  the  dreamstances  of  this 
case  clearly  bring  it  within  the  rale." 

In  People  Simpeon,  48  Mich.  474,  two  women  were  walking  together  and 
one  was  fatally  shot.  In  a  proeecation  for  the  murder  the  other  testified  that 
immediately  after  the  shot  was  fired  her  companion  exclaimed,  *'My  (}od» 
Simpson,  yon  have  shot  me,**  and  then  turned  slowly  and  clasped  the  next  to 
the  top  board  in  the  fence  close  by.  Another  witness  testified  that  he  lived  a 
block  distant  on  the  opposite  side  of  the  street,  and  was  in  the  house  when  he 
heard  the  shot;  that  he  ran  to  the  place  and  found  a  woman  leaning  against 
the  fence;  that  he  went  over  as  quick  as  he  could  and  said  to  her  '*  Who- 
shot  you,  madam  ?  "  and  that  she  said  it  was  John  Simpson.  Hdd.  that  these 
declarations  of  the  injured  person  were  admissible.     The  court  said. 

"  Were  these  declarations  contemporaneous  with  the  shooting,  and  so  con. 
nected  with  injury  as  to  illustrate  its  character  ?  The  declaration  of  a  persoa 
wounded  and  bleeding,  that  the  defendant  had  stabbed  her,  made  immedi- 
ately after  the  occurrence,  though  with  such  an  interval  of  time  as  to  allow 
her  to  go  up  stiuirs  from  her  room  to  another  room,  was  held  admissible  after 
her  death  as  part  of  the  ree  ffeeta.  Com.  v.  Mb  Pike,  8  Cush.  181.  The  pres* 
ent  case  resembles  very  closely  Lambert  v.  People,  29  Mich.  71,  where  parties 
came  up  within  three  minutes  after  a  robbery,  and  the  complaint  then  made 
was  held  admissible  as  a  part  of  the  rei  geetee" 

In  People  v.  Ah  Lee,  60  Cal.  85,  the  court  said:  *'  What  the  deceased  said 
at  any  time  when  the  defendants  were  not  present  was  not  admissible  in  evi- 
dence against  them,  unless  shown  to  be  a  part  of  the  res  gettm,  or  dying  deo» 
larations  of  the  deceased.  It  is  not  claimed  that  any  statements  made  by  the 
deceased  were  admissible  as  his  dying  declarations,  but  it  is  claimed  that  those 
made  immediately  after  the  stabbing  were  admissible  as  part  of  the  res  geatm, 

"  There  are  cases  which  hold  that  declarations  made  by  the  party  injured, 
as  to  the  cause  and  manner  of  the  injury  which  terminated  in  his  deaUi,  are 
admissible  in  evidence  against  the  person  chaiged  with  the  homicide,  al- 
though made  after  all  action  on  the  part  of  the  wrong  doer,  actual  or  con- 
structive,  had  ceased.  ConymowweaUh  v.  McPike,  8  Cosh.  181 ;  People  v* 
Vernon,  85  Cal.  40. 

"  In  the  former  case  it  was  held  that  the  declarations  of  a  person,  who  wae 
wounded  and  bleeding,  that  the  defendant  had  stabbed  her,  made  immedi- 
ately after  the  occurrence,  though  with  such  an  interval  of  time  as  to  allow 
her  to  go  from  her  own  room  up  stairs  into  another  room,  was  admissible  in 
evidence,  after  her  death,  as  a  part  of  the  ree  geeiUe,  In  the  latter  case  the 
evidence  of  the  declarations  was  held  to  be  admissible  on  the  ground  that  they 
were  made  within  three-fourths  of  a  minute  after  the  first  shot  was  fired,, 
which  was  immediately  succeeded  by  three  other  shots.  In  both  of  these  casee 
the  admissibility  of  the  evidence  of  such  declarations  is  made  to  depend  upon 
the  length  of  time  which  elapsed  between  the  inflicting  of  the  fatal  wound  and 
the  making  of  the  statement.  If  that  be  the  criterion,  it  is  quite  evident  that 
the  requisite  length  of  intervening  time  will  vary  as  it  did  in  the  cases  above 
dted  ;  and  in  the  admission  of  testimony  of  this  character  much  woold  hav^ 
to  be  left  to  the  exercise  of  the  sound  discretion  of  the  judge  at  the  trial. 
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''Tbmnte  two  Bngllah  cases  (Thompton  ▼•  Trmfanian,  Skin.  409»  and  Bern 
T  FbtUr,  6  Oar.  4  P.  92S^  which  aostein  the  doctrine  of  OofMn^ntoeaUh  ▼  Me- 
PSkevad  PeopU  t.  F^nwi^  rapro.  Of  the  two  English  cases  Mr.  Rosooe 
sajs'  '  These  two  cases  are  difficolt  to  reconcile  with  esteblished  principles. 
It  is  to  be  obserred  that  both  extend  to  the  particulars  of  wliat  was  said,  and 
(boQgh  they  were  both  made  in  close  proximity  to  the  event  to  wliich  they 
profees  to  relate,  it  seems  TSiy  questionable  indeed  whether  that  ground  alone, 
as  is  presomed  by  Lord  Bout,  is  sufficient  to  render  them  admissible,  in  Uex 
▼.  FfMter,  there  was  the  additional  circumstance  that  the  person  who  made 
the  statement  was  dead ;  but  it  seems  to  require  much  consideration  whether 
as  a  general  rule  the  statements  of  a  deceased  person  as  to  the  circumstances 
of  the  injury  which  caused  his  death,  made  immediately  after  the  injury,  but 
not  under  dreumstances  which  entitle  them  to  be  considered  as  dying  declara- 
tions, are  recmvable  in  evidence/  Boscoe  Or.  Ev.  261.  In  Beg,  ▼•  Bedit^fiM, 
tried  in  1879,  the  prosecution  offered  to  prove  that  the  deceased,  some  ten  or 
fifteen  minutes  before  her  death,  coming  from  her  house,  at  a  distance  of  fif- 
teen or  twen^  yards  from  her  door,  holding  her  apron  to  her  throat,  ex- 
claimed: '  Oh,  dear  aunt,  see  what  Bedingfield  has  done,'  Bedingfield  not 
being  present  at  the  time.  Oockburn,  O.  J.,  with  the  concurrence  of  FiXLi> 
and  Mahibtt,  JJ.,  held  tltat  the  evidence  was  inadmissible. 

"To  a  criticism  on  this  ruling,  the  chief  Justice  replied  in  a  pamplilet,  in 
which,  among  other  things,  he  said: 

'* '  What,  then,  are  these  limits,  and  where,  looking  to  the  law  as  it  exists, 
are  we  to  draw  the  line?  In  other  words,  what  is  the  meaning  of  the  term 
rmgettawm  implied  to  acriminal  case?  To  this  I  should  propose  to  answer 
thns: 

"  'Whatever  act  or  series  of  acts  constitute,  or  in  point  of  time  immediately 
accompany  and  terminate  in  the  principal  act  charged  as  an  offense  against 
the  accused,  from  its  inception  to  its  consummation  or  final  completion,  or  ita 
prevention  or  abandonment,  whether  on  the  part  of  the  agent  or  wrong  doer  in 
order  to  Its  performance,  or  on  that  of  the  patient  or  party  wronged  in  order 
10  its  prevention,  and  whatever  may  be  said  by  either  of  the  parties  during 
the  continuance  of  the  transaction,  with  reference  to  it,  including  herein  what 
may  be  said  by  the  suffering  party,  though  in  the  absence  of  the  accused  dur- 
ing  the  continuance  of  the  action  of  the  latter,  actual  or  constructive,  e.  g.^ 
in  the  case  of  flight  or  appUcations  for  assistance,  form  part  of  the  principal 
transaction,  and  may  be  given  in  evidence  as  part  of  the  ret  gwUB  or  particu- 
lars of  it ;  while  on  the  other  hand,  stetements  made  by  the  complaining 
party,  after  ail  action  on  the  part  of  the  wrong-doer,  actual  or  constructive,  has 
ceased,  throu|;^  the  completion  of  the  principal  act  or  other  determination  of 
it  by  its  prevention,  or  its  abandonment  by  the  wrong-doer,  such  as,  e.  ^., 
statements  made  with  a  view  to  the  apprehension  of  the  offender,  do  not  form 
part  of  the  re$  gsiim,  and  diould  be  excluded. 

"  'Whatever,  whether  acts  or  words,  forms  part  and  parcel  of  the  fiiet  which 
is  the  subject  of  the  judicial  inquiry,  presents  no  difficulty.  Words  uttered 
during  the  continuance  of  the  main  action,  whether  by  the  active  or  the  pas- 
sive party,  though  they  cannot  amount  to  acts  for  which  the  accused  can  be 
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held  leepoDBible,  yet  maj  bo  qoalifj  or  explain  the  act  or  acts  thej  aooom- 
panj,  that  thej  become  easential  to  the  due  appreciation  of  them.  There  is 
every  reason,  therefore,  for  considering  words  so  spoken  daring  the  doing  of 
•n  act  charged  as  the  offense,  as  part  and  parcel  of  the  act  itself.  Moreover, 
words  so  spoken  are  generally  admissible  on  another  ground,  clearly  not  open 
to  exception,  namely,  that  they  are  uttered  in  the  presence  and  hearing  of  tlie 
accused.  But  even  where  the  accused  is  no  longer  present,  if  the  words  are 
the  immediate  and  natural  effect  and  consequence  of  continuing  action  on  hts 
part,  though  uttered  out  of  his  hearing,  they  may  well  be  considered  as  part 
of  the  transaction.  Thud,  to  illustrate  what  I  mean  by  a  case  not  unlikely  to 
occur  If  a  party  assailed  should  succeed  in  escaping  from  the  immediate  at- 
tack and  presence  of  his  assailant,  and  should,  while  apprehending  immedi- 
ate danger,  make  a  declaration  in  his  flight  with  a  view  to  obtaining  assist- 
ance, such  a  declaration  would  be  admissible,  but  not  so  if  the  declaration 
were  made  after  all  pursuit  or  danger  had  ceased.  Or,  to  take  another  not 
unlikely  case-  A  man  is  awaked  in  the  night  by  hearing  sounds  as  of  some 
one  breaking  in  at  the  back  of  his  premises.  He  hastens  to  a  back  window 
and  sees  a  man  whom  he  knows,  endeavoring  to  break  in.  He  rushes  to  a 
front  window  opening  to  the  street,  and  calls  to  a  passer-by  or  to  a  neighbor 
for  assistance,  stating  who  it  is  that  is  breaking  in.  dr  a  man  finds  himself 
waylaid  by  another  who  makes  a  murderous  assault  on  him ;  whereupon,  suc- 
ceeding in  making  his  escape,  he  flies,  and,  outrunning  his  assailant,  applies 
to  the  first  person  he  meets  for  protection,  stating  what  has  happened,  and 
who  it  is  that  has  assailed  him,  and  from  whom  he  apprehends  danger.  In 
either  of  such  oases,  I  should  have  no  hesitation  in  holding  the  statement  to 
be  properly  part  of  the  res  gettm.  The  statement  is  the  immediate  effect  of 
i\n?  continuing,  at  all  events  constructively  continuing  act  of  the  wrong-doer. 
But  if  in  either  of  these  oases,  on  the  alarm  being  given,  the  wrong-doer  were 
to  desist  and  take  to  flight,  statements  subsequently  made  by  the  injured  party 
to  third  persons  would,  I  think,  stand  on  an  entirely  different  footing.'  Whart. 
(.rim.  £v ,  g  268,  note.  He  reviewed  Rez  v.  Foster  and  Gammontoealth  v.  Mc» 
Pike,  supra,  and  dissented  from  the  views  therein  expressed,  upon  this  point. 

"  It  is  perfectly  obvious  that  there  is  a  limit  to  the  time  within  which  such 
statements  must  be  made  in  order  to  be  admissible  in  evidence  as  a  part  of  the 
res  gestce.  But  if  made  after  the  termination  of  the  act  to  which  they  refer, 
they  are  merely  narrative  of  a  past  transaction,  whether  made  within  a  min* 
ute  or  an  hour  afterward.  And  '  where  declarations  offered  in  evidence  are 
merely  narrative  of  a  past  occurrence,  they  cannot  be  received  as  proof  of  the 
existence  of  such  occurrence.*  1  Greenl.  £v.  110.  '  An  act  cannot  be  varied, 
qualified,  or  explained  either  by  a  declaration  which  amounts  to  no  more  than 
a  mere  narrative  of  a  past  occurrence,  or  by  an  isolated  conversation  held,  or 
an  isolated  act  done,  at  a  later  period.'    1  Tayl.  Ev.  53. 

"  In  the  case  now  before  us,  it  does  not  appear  that  any  thing  occurred  be- 
tween the  defendants  and  the  deceased  after  the  stabbing,  and  yet  the  prose- 
cution was  permitted  to  ask  the  witness  what  he  heard  *  either  of  the  parties 
say  at  the  time  of  the  stabbing  or  immediately  after. '  In  response  to  it  the 
witness  might  have  stated  what  was  said  by  the  injured  party  after  the  assail- 
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-ukta  had  fled,  and  he  himself  had  reached  a  place  of  safety.  And  such  Bp- 
pean  to  hare  heen  the  constmction  which  the  witness,  court  and  counsel 
placed  upon  the  question.  The  statement  to  which  the  witness  testified  re- 
lated to  an  act  which  had  been  completed,  and  the  statement  was  clearly 
'  made  with  a  view  to  the  apprehension  of  the  offenders.' 

"  If  evidence  of  such  statements  is  admissible,  the  rule  which  requirss  that 
declarations  made  by  an  injured  party  at  any  time  after  the  infliction  of  the 
injury,  must  be  made  under  a  belief  of  impending  death,  in  order  to  be  ad- 
missible in  evidence,  should  be  abrogated.  The  distinction  between  state- 
ments which  constitute  a  part  of  the  rei  getAa  and  those  which  constitute  '  dy- 
ing declarations '  should  be  clearly  defined  or  obliterated.  But  we  think  that 
the  line  which  separates  statements  which  are  admissible  in  evidence  as  a 
part  of  the  re%  geske  from  those  which  are  admissible  only  as  dying  declara- 
tions, is  well  defined  by  Mr.  Chief  Justice  Gockburn.** 

In  StaU  V.  l\meray,  25  Kans.  849,  W  alleged  that  P.  assaulted  him  while 
■alone  in  his  own  house,  with  a  musket,  with  intent  to  kill  and  rob  him.  P. 
was  duly  informed  against,  and'  on  the  trial  of  the  criminal  action  the  court 
admitted,  over  the  objecticms  of  P.,  the  declarations  of  W.  made  in  the  ab- 
sence of  P.,  three  to  five  minutes  after  the  trausaction,  to  witnesses  who  ran 
to  his  assistance  on  hearing  his  cries  of  murder,  that  P-  made  an  assault  with 
■a  musket  at  the  window,  demanded  his  money,  together  with  the  words  and 
-acts  of  each  other.  HM,  that  the  declarations  of  W.  are  merely  hearsay,  and 
therefore  inadmissible. 

In  Jahnmn  v.  State,  65  Qa.  94,  it  was  held  that  what  the  person  assaulted 
eaid,  though  half  unconsciouibly,  so  soon  as  she  was  found  on  the  day  of  the 
assault,  at  the  mpment  of  the  restoration  of  sensibility,  is  part  of  the  ret 
jfeakB,  and  admissible. 

In  State  v.  DoMgherty,  17  Nev.  876,  defendant  was  tried  for  an  assault  with 
intent  to  kill  one  J.  B.  Davis.  Davis  was  not  present  at  the  trial.  The  prose- 
•cation  was  allowed  to  prove  the  declarations  made  by  Davis,  a  few  minutes 
■after  the  difficulty,  to  persons  who  were  present,  to  the  effect  that  defendant 
made  the  assault.  HM,  error;  that  the  declarations  were  not  admissible  in 
•evidence  as  part  of  the  res  geeta.     The  court  said: 

*'  In  Baweon  v.  Haigh,  2  Bing.  103,  the  question  was  whether  an  act  of 
bankruptcy  had  been  committed  by  the  departure  of  the  debtor  from  the  realm 
with  intent  to  delay  or  defraud  his  creditors.  The  testimony  by  which  the  act 
was  to  be  proven  were  fetters  by  liim  while  abroad.  Best,  C.  J.,  said:  '  The  dec- 
laration, in  order  to  be  admissible,  must  be  made  or  the  letters  written  at  the 
time  of  the  act  in  question,  but  it  is  sufficient  if  they  are  written  at  any  time 
daring  the  continuance  of  the  act;  the  departing  the  realm  is  a  continuing  act, 
and  these  letters  were  written  during  its  continuance.'  In  the  same  case 
Baron  Park  said:  '  It  is  impossible  to  tie  down  to  time  the  rule  as  to  the  dec 
larations;  we  must  judge  from  all  the  circumstances  of  the  case;  we  need  not 
go  to  the  length  of  saying  that  a  declaration  made  a  month  after  the  fact 
would  of  itself  be  admissible,  but  if  as  in  the  present  case,  there  are  con- 
necting circumstances,  it  may,  even  at  that  time,  form  part  of  the  whole  ree 
jgeatO'.^ 
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"The  general  rale  is  that  dedaratioas,  to  become  part  of  the  reiffeitm^ 
moat  aooompan  J  the  acts  which  they  are  supposed  to  charaoteriie,  and  so  har- 
monise with  them  as  to  constitute  one  transaction.  Bhu)9  ▼.  TuUU,  8  Conn.  850. 

"They  are  admissible  as  incident  to  the  principal  act,  and  because  they  are 
part  of  it,  and  are  necessary  to  explain  its  true  character.  Ins.  Co,  ▼.  Mbiel^, 
8  Wall.  412.  The  principal  fact  in  this  case  was  the  assault.  The  declara- 
tions of  Davis  were  no  part  of  that.  They  were  simply  a  statement  of  what 
was  done  at  the  time  of  the  commission  of  the  ofEense,  and  were  therefore  no 
part  of  the  res  gstttm.  The  evidence  was  the  narration  of  a  past  oocnrrenee^ 
and  was  incompetent." 


Maietik  y.  OiTY  OF  Nbw  Oblbajts. 

(B8La.ABD.  80T.) 
TauMtion  —  exemption —  "property  employtd  in  ths man'itfaUure  of  wood.** 


Vessels  used  to  convey  timber  to  saw-mills  are  not  exempt  from  taxation  as 
"  property  employed  in  the  manofsctnre  of  articles  of  wood." 

QUIT  to  annul  an  assessment.    The  opinion  states  the  case. 

Cfhas.  S.  Rice,  for  appellee. 

W.  H.  Rogers,  city  attorney,  and  Blanc  d  Butler,  for  appellants. 

« 

Bbbmudez,  G.  J.  The  object  of  this  proceeding  is  to  annul  the 
assessment  made  of  property  owned  by  the  plaintiff ,  and  which  he 
alleges  is  employed  in  the  manufacture  of  articles  of  wood.  The  de* 
f  ense  is  a  denial  of  the  exemption  claimed.  From  a  judgment  reducing 
the  assessment  from  $42,676  to  $17,170,  t.  e.,  by  forty  per  cent,  the 
defendant  appeals.  The  facts  do  not  appear  to  be  disputed.  One 
witness  only  wus  sworn,  the  plaintiff,  and  it  is  admitted  that  if 
another  witness  was  heard,  he  would  testify  to4;he  same  purpose. 

It  is  established  by  this  testimony,  that  during  the  year  1884 
plaintiff  was  engaged  in  the  saw  mill  business,  in  which  he  had  in* 
vested  a  capital  represented  by  real  estate,  machinery,  horses,  ves* 
sels  and  active  money. 

It  also  shows  that  the  vessels  were  employed  in  towing  timber 
through  rivers,  lakes  and  bayous  to  this  city,  where  it  was  sawed 
into  planks  and  other  raw  lumber;  part  to  be  sold  on  the  market 
and  part  to  be  converted  by  plaintiff  into  articles  of  wood,  such  as 
doors,  sash  and  blinds,  boxes,  laths,  necessary  for  the  constiruction 


A  FOIL  TEAM,  1886.  195 


Martin  v.  Otj  of  New  Orleans. 


of  buildings  and  put  in  shape  and  style  ready  for  immediate  nse. 
Some  fifteen  hands  were  employed  in  this  last  basiness. 

The  relatWe  yalne  of  the  property  employed  in  the  saw-jnill  busi- 
ness proper  is  sixty  per  cent^  while  that  nsed  in  the  manufacture  of 
articles  uf  wood  is  forty  per  cent. 

Article  207  of  the  Constitution^  on  which  the  plaintiff  relies,  ex- 
pressly exempts  from  taxation,  during  ten  years  from  the  adoption 
of  the  Constitution,  ''the  capital,  machinery,  and  other  property 
employed  in  the  manufacture  of  *  *  *  furniture  and  other  arti- 
cles of  wood  *  *  *  proyided,  that  not  less  than  fiye  hands  are 
employed  in  any  one  factory." 

In  the  case  of  Jone$  y.  Haines,  35  Ann.  998,  we  had  occasion  to 
consider  the  meaning  and  purview  of  this  article,  an  attempt  be- 
ing made  to  extend  the  immunity  which  it  accords,  so  as  to  apply 
to  saw  mills.  We  there  held,  that  while  it  proposes  to  exempt 
some,  it  did  not  all  manufacturers;  and  that  were  to  be  considered 
as  protected  by  its  proyision,  only  such  as  are  specially  enumerated 
in  it.  We  accordingly  decided,  that  as  saw  mills  did  not  enter 
into  the  contemplation  of  the  f  ramers  of  the  organic  law  and  had 
not  been  enumerated  in  the  article,  they  could  not  be  placed  be- 
yond the  reach  of  the  tax  gatherer. 

In  the  cases  of  Oiiy  v.  Le  Blanc,  and  City  y.  Beck,  34  Ann.  596, 
we  took  pains  to  define  who  the  manufaotnreis  are,  whom  the  pre- 
lious  article  (206)  exempts  from  license. 

Applying  the  rulings  in  those  cases  to  the  present  controyersy,  it 
is  manifest  that  the  property,  of  whateyer  nature,  which  is  used  in 
the  saw  mill  business  proper,  that  is,  in  the  manufacture  of  raw 
materials,  namely,  of  lumber,  not  ready  for  use,  as  are  ''furniture 
and  other  articles  of  wood,"  is  not  exempt  from  taxation. 

The  case  is  different  howeyer  as  to  the  property  which  is  used  for 
the  manufacture  of  articles  of  wood,  ready  for  nse  by  the  consumer. 

The  argument  that  the  character  of  plaintiff's  business  must  be 
determined  by  its  principal  and  not  by  its  incidental  features, 
though  apparently  plausible  (surely  ingenious),  is  not  entitled  as  a 
test  to  much  weight,  either  to  ascertain  the  nature  of  plaintiff's 
calling,  ayocation  or  pursuit;  or  to  declare  that  of  the  property 
employed  by  him  in  his  transactions. 

It  is  clear  that  it  was  optional  with  the  plaintiff  to  have  used  all 
the  property  in  question  exclusiyely,  either  in  the  manufacture  of 
raw  maieriklB,  or  in  that  of  articles  of  wood  ready  for  use. 
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In  the  former  case,  the  property  representing  a  saw  mill,  pre^ 
paring  lumber  to  be  dressed,  would  haie  been  taxable  in  its 
entirety.  In  the  latter,  it  would  have  been  exempt  from  all  taxa- 
tion whatever. 

It  is  however  difficult  to  perceive,  how  and  why,  in  the  absence 
of  any  prohibitory  clause  in  the  Constitution,  the  plaintiff  should 
not  be  recognized  the  right  to  employ  that  property  to  both  uses. 

Denying  the  plaintiff  this  important  privilege  would  be  to  do 
violence  to  the  Constitution  by  interpolating  in  it  a  restriction 
which,  it  does  not  appear,  the  framers  of  it  intended  to  inter- 
pose. 

The  same  article,  in  its  first  part,  exempts  from  taxation  ''all 
places  of  religious  worship  or  burial,  all  charitable  institutions,  all 
buildings  and  property  used  exclusively  for  colleges,"  etc. 

The  word  exclusively  is  employed  ex  indusfriuy  to  limit  the 
exemption  to  property  exclusively  used  for  church,  charitable  and 
school  purposes. 

It  was  not  inserted  in  the  further  part  of  the  article,  attending 
to  property  employed  in  the  manufacture  of  certain  articles.  Had 
the  intention  of  the  framers  of  the  Constitution  been  to  exempt 
only  such  property  as  would  be  exclusively  employed  in  such  manu- 
facturing, they  would  have  unequiyocally  expressed  it;  but  they 
have  remained  perfectly  reticent  on  that  qualification.  It  does  not 
therefore  appertain  to  this  court  to  incorporate  it  in  that  provision ; 
the  less  so,  as  in  the  case  of  Jofies  v.  Rains^  it  was  formally 
announced  that  the  object  of  the  exemptions  created  by  it  was  to 
encourage  and  foster  the  establishment  of  manufactures  of  the 
various  articles  daily  needed  by  the  people. 

It  does  not  however  follow,  that  all  the  property  assessed  is 
entitled  to  the  exemption  recognized  by  the  District  Court. 

It  is  impossible  to  conceive  how  the  vessels  employed  to  procure 
the  timber,  can  be  justly  entitlt'd  to  the  immunity.  They  are  used 
to  bring  the  timber  necessary  for  the  saw  mill  which  manufactures 
primarily  the  raw  materials  to  be  dressed. 

They  are  not  used  directly  for  the  purposes  of  the  manufacture 
of  articles  of  wood,  ready  for  immediate  use  by  the  consumer. 

As  well  might  the  plaintiff  claim,  were  he  the  owner  of  the 
lands  from  which  the  timber  is  felled,  that  such  lands  are  likewise 
exempt,  as  they  represent  capital  employed  in  the  manufacture  of 
articles  of  wood. 
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It  ifl  therefore  ordered  and  decreed,  that  the  judgment  appealed 
from  be  amended  by  striking  therefrom  the  words  **  upon  vesseb 
to  the  extent  of  ^,200/'  and  that  thns  amended  the  same  be 
affirmed,  phuntiff  and  appellee  to  pay  costs  of  appeoL 


Maubt  y.  Rakgbb. 

(8B  La.  Ann.  485.) 

Agency  ^foreign  (igent  -^perianal  HabiUig. 

On  a  eontraet  of  affreifcl^tment,  exeeated  by  a  foreign  agent,  bat  disdoslag 
the  fact  of  the  agency  and  the  name  of  the  principal,  the  agent  is  not  per- 
sonaUy  liable. 

ACTION  on  contract.    The  opinion  states  the  case.    The  plain- 
tiff  had  judgment  below. 

Farrar  S  KrtUtichniU,  for  appellee. 
D.  C.  it  £.  X.  Ldbati,  for  appellant. 

PooHB»  J.  Plaintiffs  seek  to  hold  the  defendants  personally 
liable  nnder  a  contract  of  affreightment  which  the  latter  had  exe- 
cuted as  agents. 

The  principal  defense  is  that  the  defendants  acted  throughout 
the  transactions  which  form  the  basis  of  this  suit  merely  as  agents 
of  the  owners  of  the  vessel  in  whose  name  they  had  signed  the 
bills  of  lading,  and  that  they  are  not  personally  liable  to  plaintiffs 
under  the  contract  declared  upon.  They  prosecute  this  appeal 
from  a  judgment  in  favor  of  plaintiffs  for  the  full  amount  of  their 
claim. 

The  pertinent  facts  in  the  record  are  as  follows: 

lu  July,  1883,  the  defendants  executed  bills  of  lading  to  plain- 
tifib  for  2,709  bales  of  cotton,  to  be  received  on  board  of  the 
steamer' 67ra^ia,  then  on  herway  to  this  city,  and  consigned  to 
Liverpool,  England,  at  the  rate  of  19-64  of  a  penny  sterling  per 
pound.  That  under  the  effect  of  the  quarantine  then  established 
by  the  State  authorities  at  the  mouth  of  the  Mississippi  river,  the 
vessel  Gracia  was  not  allowed  to  reach  the  port  of  New  Orleans, 
whereupon  defendants,  with  the  knowledge  and  consent  of  plain- 
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tiffs,  shipped  the  potton  to  Liyerpool  by  the  steamer  Ohaneeaor, 
owned  by  a  different  line  ot  steamers. 

The  bill  of  lading  issned  by  the  latter  steamer  was  to  the  steamer 
Oracia,  but  it  called  for  freight  at  the  rate  of  three-eighths  of  a 
penny,  which  was  exacted  from  the  consignees  at  Liverpool  before 
delivery  of  the  cotton  by  the  ChancMor,  It  also  appears  that  on 
delivery  some  of  the  cotten  was  found  damaged,  for  which  the  ship- 
pers were  charged  the  snm  of  £118  sterling. 

The  demand  of  plaintiffs  is  for  the  difference  or  freight  charges 
on  the  cotton  at  the  rate  of  19-64  of  a  penny  per  poand  and  the 
charges  exacted  at  the  increased  rate  of  three-eighths  of  a  penny, 
and  for  the  amoant  paid  by  them  on  account  of  the  damaged  cot- 
ton, the  whole  amounting  in  our  currency  to  t2,977.10. 

Plaintiffs'  theory,  which  was  adopted  by  our  learned  brother  of 
the  District  Court,  under  which  they  propose  to  make  the  defend- 
ants personally  liable,  presents  two  propositions  of  law: 

1st.  The  agents  of  merchants  residing  in  a  foreign  country,  or 
in  another  State,  are  personally  liable,  whether  they  describe  them- 
selves as  agents  or  not  in  the  contract.  In  such  cases  it  is  pre- 
sumed that  the  credit  is  given  exclusively  to  them  to  the  exonera- 
tion of  thair  employers;  but  the  presumption  ,may  be  rebutted  by 
proof  that  the  credit  was  given  to  both,  or  to  the  principal  only. 

2d.  Where  an  agent  &uls  to  disclose  the  name  of  his  principal, 
he  is  bound  personally. 

While  our  appreciation  of  the  facts  in  this  case  would  justify 
the  conclusion  that  the  defendants  would  be  exonerated  even  und^ 
the  stringent  and  narrow  rule  conteined  in  plaintiffs'  first  proposi- 
tion, we  prefer  to  rest  our  conclusions  on  other  grounds,  and  to 
withhold  our  sanction  of  a  principle  which  once  prevailed  in  some 
English  courts,  but  which  has  long  since  been  repudiated  by  more 
progressive  and  enlightened  jurisprudence,  not  excluding  English 
tribunals. 

The  rule  was  formulated  by  Judge  Story  in  his  work  on  agency, 
predicated  on  some  adjudications  in  the  jurisprudence  of  England, 
but  he  lived  long  enough  to  appreciate  its  harshness  and  iis  dam- 
aging effect  on  international  commercial  intercourse,  which  was 
subsequently  encompassed  in  more  liberal  ties,  and  became  in  time 
immeasurably  increased  and  facilitated  by  the  application  of  steam 
to  navigation  on  the  seas,  the  invention  of  the  electric  telegraph, 
and  the  multiplicity  of  railroad  communications.    Hence  we  find 
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him  in  the  roTiaion  of  hia  work  yielding  a  oheerful  compliance 
with  modem  adjadications  on  the  snbject-matter,  by  the  following 
mateiial  modification  of  his  Tiews  as  originally  enunciated:  '^  And 
probably  the  bettor  role  is  that  the  agent  of  a  foreign  principal  is 
not ,  as  a  question  of  law,  personally  liable  on  every  contract  made 
for  his  principal.  It  is  rather  a  question  of  fact  in  each  case,  a 
question  of  intention^  to  be  ascertained  by  the  tonus  of  the  par- 
ticular contract  and  the  surrounding  circnmstonces."  Story  on 
Agency  (6th  ed.),  §  268. 

In  the  next  section,  268  a,  the  learned  author  adds  another  very 
wise  and  yery  significant  qualification  to  the  rule  in  the  following 
words:  ''this  presumption  of  credit  being  given  alone  to  the  agent, 
and  not  to  the  foreign  principal,  applies  with  the  most  force  to  pur- 
chases made  by  an  agent  for  a  foreign  principal;  but  when  a  written 
contract  is  made,  and  expressed  to  be  with  a  foreign  principal  and 
not  with  the  agent,  the  latter  is  not  liable,  although  the  contract  be 
signed  by  him,  for  and  on  account  of  the  foreign  principal.'' 

These  principles  are  unqualifiedly  sanctioned  by  respectable  au- 
thority of  other  States  of  the  Union  ;  and  in  connection  with  the 
second  proposition  advanced  by  plaintifiEs,  they  have  been  followed 
in  several  cases  by  our  own  Court.  Oelricks  v.  fbrd,  83  How.  49; 
Lyon  V.  Williams,  5  Oray,  457 ;  Bray  v.  KeteU,  1  Allen,  80 ;  Ifew 
Castle  Y.  Bed  B%ver  B.  Co.,  1  B.  147 ;  Zacharie  v.  Nashy  13  La.  20, 
Nott  V.  Papet,  15  La.  306;  Tfuyrne  v.  Taii^  8  Ann.  8;  14  Ann* 
448,  ParlangsY.  Faures;  Spoils  v.  Cowan,  9  Ann.  520. 

In  our  examination  of  this  case  we  have  been  guided  by  the  juris- 
prudence thus  established,  and  we  conclude  that  the  case  is  clearly 
with  the  defendants. 

In  a  contract  of  affreightment^  such  as  the  one  disclosed  in  this 
record,  we  find  an  apt  illustration  of  the  wisdom  of  the  rule  that 
in  determining  the  question  of  the  presumption  as  to  which  of  the 
parties  credit  is  given,  which  is  the  vital  issue  in  all  such  cases, 
courts  must  deal  with  the  question  of  fact  in  each  case,  with  the 
question  of  intention  to  be  ascerteined  by  the  terms  of  the  particu- 
lar contract  and  the  surrounding  circumstences. 

Now  in  this  case  the  record  shows  that  defendante  were  (like 
plaintiffs)  commission  merchants  and  factors  and  dealers  in  cotton  ; 
and  that  as  an  appendage  to  their  main  business  they  undertook 
the  agency  of  a  line  of  steamers  known  and  designated  as  the  "  Serra 
Line  of  Steamers,''  pljring  between  Liverpool  and  this  port. 
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Tho  nature  of  their  connection  with  the  steamer  Oracia,  for 
whose  account  they  entered  into  the  oontract  under  discussion,  waa 
made  known  .to  plaintifEs  by  the  very  freight  brokers,  Dobell  &  Bell, 
who  negotiated  the  contract  between  them  and  the  defendants,  and 
was  made  manifest  to  them  on  the  very  face  and  in  every  line  of 
tlie  bills  of  lading  which  were  executed  by  the  defendants,  formally 
accepted,  and  at  once  transferred  by  indorsement  by  the  plaintiffs 
as  a  commercial  security. 

The  heading  of  the  bill  contains  the  words :  **  Serra  Line  of 
Steamers,'' ''  Louis  Ranger  &  Co.,  Agents,  New  Orleans  ;"  every 
stipulation  in  the  biii  is  made  in  the  name  and  for  the  account  of 
the  steamer,  her  commander  and  owners,  and  the  contract  is  signed 
by  the  defendants  as  agents. 

When  later  circumstances  prevented  the  literal  execution  of 
the  contract  through  the  steamer  contemplated  by  the  parties,, 
plaintiffs  were  at  once  notified  of  the  circumstance,  and  of  the  in- 
tention of  the  defendants  to  make  the  shipment  by  another  steamer,, 
the  Chancellor,  of  the  Harrison  Line,  and  were  requested  to 
change  their  insurance  accordingly  ;  all  of  which  was  accepted  with- 
out murmur  or  objection  by  plaintiffs.  And  the  record  further 
shows  that  through  a  ''cable"  to  the  managers  of  the  line  at 
Liverpool,  the  defendants  also  notified  them  of  the  unforeseen  dis- 
ability of  the  vessel  to  carry  out  their  contract  with  plaintiffs,  and 
that  the  consent  of  said  managers  was  obtained  to  operate  the 
change  of  shipment  to  the  Chancellor. 

When  sued  in  this  case,  the  defendants  again  reiterated  in  their 
answer  a  statement  of  their  true  character  in  the  premises  and  of 
their  real  and  legal  connection  with  the  contract,  and  they  amplified 
their  previous  disclosure  of  their  agency  as  well  as  the  names  of 
the  managing  ownera  of  the  line  of  steamers.  They  therein  de- 
clared that  they  were  the  agents  of  the  *'  Serra  Line,  J.  T.  Nickcla 
&  Co.,  of  Liverpool,  managing  owners,"  and  defendants'  principals* 

We  must  hold  these  acts  as  a  substantial  and  sufficient  compli* 
ance  with  the  very  rule  invoked  by  plaintiffs  themselves,  and  as 
affording  ample  legal  and  equitable  grounds  to  exonerate  the  de- 
fendants from  all  personal  liability  in  the  premises. 

We  pretermit  any  expression  as  to  the  right  of  plaintiffs  to  enforce 
their  claim  against  any  other  party  to  the  contract,  and  under  the 
views  as  herein  expressed  we  eliminate  all  discussion  of  the  merita 
of  their  claims  against  the  steamer  Oraeia,  or  her  owners. 
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The  discassion  would  involve  qaestions  of  greiit  interest  and  of 
attractive  stady^  bub  it  would  answer  no  useful  purpose  in  faee  of 
the  conclusion  which  we  have  reached. 

It  18  therefore  ordered,  adjudged  and  decreed,  that  the  judg- 
ment appealed  from  be  annulled,  avoided  and  reversed  ;  and  it  is 
now  ordered  and  decreed  that  plaintiffs'  demand  against  defendants 
be  rejected,  and  that  their  action  be  dismissed  at  their  costs  in  both 
courtii  Judgfn$nt  reversed. 


State  v.  Bobbbtbok* 

(88  La.  Am.  OS.) 

CfrkHkuU  law  —  rape  —  deelaroHom  —  dekriU. 

la  cue  of  rape,  the  victim's  oomplBints  of  the  commission  of  the  offense  maj' 
be  proved,  but  not  the  details  nor  the  name  of  the  ravisher.* 

nONVIOTION  of  rape.     The  opinion  states  the  case. 

M.  «7.  (hmningham,  attorney-general,  for  State. 
J.  J,  Foiey,  for  appellant. 

Todd,  J.  The  defendant  appeals  from  a  sentence  of  imprison* 
ment  at  hard  labor  for  life  on  conviction  for  rape. 

The  grounds  of  his  appeal  appear  in  two  bills  of  exception  found 
in  the  record. 

One  is  to  the  following  effect:  The  only  direct  testimony  against 
the  accused  touching  the  commission  of  the  offense  charged  was 
that  of  the  alleged  victim  of  the  outrage. 

Another  witness  was  called  by  the  State,  who  stated  that  the 
prosecutrix  made  complaint  to  her  of  the  commission  of  the  offense 
soon  after  its  alleged  occurrence,  and  was  proceeding  to  repeat  the 
details  of  the  affair  and  to  give  the  name  of  the  offender  as  told  her 
by  the  prosecutrix,  when  objection  was  made  to  such  disclosures 
by  the  witness,  on  the  ground  that  the  matters  about  which  the 
witness  was  proceeding  to  testify  were  not  a  part  of  the  res  gestm 
and  were  therefore  inadmissible.  The  objection  was  overruled  and 
the  witness  permitted  to  state  that  the  prosecutrix  said  that  the 

*  See  38  Am.  Rep.  d66;  People  v.  Mayes  (66  Gal.  596),  56  Am.  Rep.  136. 
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aooused  wa8  the  perpetrator  of  the  outrage  apon  her.  This  was 
error. 

The  object  of  calling  this  witness  was  not  to  famish  original  or 
independent  proof  to  support  the  charge  itself,  but  the  sole  purpose 
and  effect  of  such  evidence  was  to  sustain  the  testimony  of  the 
prosecutrix  —  the  principal  witness. 

We  find  in  Bish.  Crim.  Proc.  the  following  expression  on 
this  point:  ''The  principal  witness  therefore  in  these  oases 
stands  ii\  a  particularly  delicate  situation  before  the  jury;  and  the 
law  has  defined  by  what  methods  and  within  what  limits  her  testi- 
monymay  be  supported  or  impeached.  ♦  ♦  ♦  After  this  prin- 
cipal witness  has  testified  against  the  accused,  the  government  may 
introduce  witnesses  to  sustain  her  evidence  of  complaint  made  by 
her  recently  after  the  occurrence  of  the  alleged  outrage,  together 
*  with  evidence,  if  there  is  such,  of  marks  of  violence  seen  on  her 
person.  But  according  to  the  general  doctrine,  the  particulars  of 
the  ofiFense,  as  she  stated  them,  and  the  name  of  the  person  charged 
by  her  with  committing  the  crime,  cannot  thus  be  produced.''  And 
this  doctrine  is  supported  by  frequent  adjudications. 

[Other  points  omitted.] 

We  are  satisfied  that  the  accused  was  seriously  prejudiced  by 
these  erroneous  rulings,  and  by  reason  of  the  same  the  case  must 
be  remanded. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  verdict  of 
the  jury  in  the  lower  court  be  set  aside,  and  the  sentence  of  the 
court  be  avoided  and  reversed,  and  the  case  remanded  to  be  pro- 
ceeded with  according  to  law  and  the  views  herein  expressed. 


State  v.  Nelson. 

(88  La.  Add.  M8.) 
Orimindl  law  — ' '  dangerout  tceap&n. 


ff 


A  raaor  la  not  a  *' dangerous  weapon"  within  a  statute  specifTing  "saeh  as 
bowie-knives,  pistols,  dirks,  or  any  otlier  dangerous  weapon."* 

CONVICTION  of  carrying  concealed  weapons.     The  opinion 
states  the  case. 

*  See  note  51  Am.  Rep.  628. 
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J/1  J.  Cunningham^  attomey-generaly  and  J.  C.  Fngh,  diBtrict 
attorney,  for  State. 

Pierson  d  EuB,  for  appellant. 

Watkiks,  J.  The  accused  appeals  from  a  jadgment  of  convic- 
tion under  the  Bevised  Statntes,  section  932,  which  declares  that 
'^whoever  shaQ  carry  any  weapon  or  weapons  concealed  on  or  about 
his  person,  such  as  bowie-knives,  pistols,  dirks,  or  any  other  dan- 
gdTOUB  weapons,  shall  on  conviction,''  etc. 

Tlic  indictment  charges  that  the  accused  ^'  did  have  and  cari^ 
concealed  on  or  about  his  person,  a  certain  dangerous  weapon  called 
a  razor,  contrary  to  the  form  of  the  statute,"  etc. 

He  waived  trial  by  jury,  and  elected  to  be  tried  by  the 
judge. 

In  limine  his  counsel  filed  a  motion  to  quash  the  indictment  on*, 
the  grounds,  viz. : 

Ist.  That  carrying  a  razor  is  not  carrying  a  concealed  weapon. 

2d.  That  a  razor  is  not  a  dangerous  weapon  within  the  meaning 
of  the  law. 

It  seems  the  motion  to  quash  was  tried  with  the  merits  and  was 
overruled,  and  a  judgment  of  guilty  entered. 

At  this  stage  of  the  proceedings  the  counsel  for  the  accused  filed 
a  motion  in  arrest  of  judgment,  in  which  he  assigns  as  error  appar- 
ent upon  the  face  of  the  record  the  defects  mentioned  in  his  motion 
to  quash,  and  the  overruling  of  the  same  by  the  trial  judge. 

The  record  contains  no  part  of  the  evidence  adduced  on  the  trial; 
and  no  bill  of  exceptions. 

The  only  question  therefore  is  whether  defendant's  motion  to 
quash  the  indictment  was  well  taken,  or  his  motion  in  arrest  should 
have  been  sustained. 

It  presents  a  matter  of  substance  material  to  be  averred  in  the 
indictment. 

Is  a  razor  a  weapon  within  the  intendment  of  the  statute  under 
which  defendant  was  indicted  ? 

The  gravamen  of  the  statute  is  the  punishment  of  persons  who 
carry  ^  weapons  "  concealed  on  or  about  their  persons. 

The  statute  instances  the  following,  viz. ,  such  as  bowie-knives, 
piRtols  and  dirks.  The  sentence  then  concludes  with  the  qualify- 
ing? plinisci.  "'or  otlier  dangerona  weapons." 
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It  is  plain  that  the  carrying  of  a  weapon  concealed  is  the  crime 
the  statute  contemplated.  To  bring  the  accused  within  its  pro- 
visions,  the  indictment  must  charge  that  he  had  carried  concealed 
on  or  about  his  person  a  weapon  of  the  particular  description  enu- 
merated, or  some  ''other  dangerous  weapon." 

In  the  ]udge*s  opinion,  he  says:  ''  While  the  mzor  was  not  orig- 
inally intended  by  the  inventor  and  maker  as  a  dangerous  weapon, 
it  has  become  one  in  common  practice,  and  is  more  frequently  car- 
ried and  used  as  such  than  the  bowie-knife,  the  dirk,  or  any  other 
dangerous  weapon,  except  the  faithful  revolver; "  and  after  citing 
a  few  authorities,  concludes  ''  that  a  razor  therefore,  if  carried  as  a 
weapon,  is  within  the  prohibition  of  the  statute;  *  *  *  and 
while  a  razor  may  be  used  for  other  purposes,  it  is  incumbent 
upon  the  State  to  show  in  the  evidence  that  it  was  carried  as  a 
weapon. 

''Any  other  view  would  defeat  the  purpose  and  intent  of  the  law; 
for  if  a  person  can  carry  a  razor  concealed  on  or  about  his  person 
as  a  weapon,  he  can  carry  a  butcher-knife,  carving-knife,  or  any 
other  instrument  of  domestic  use,  however  dangerous  and  deadly 
its  character,  on  or  about  his  person." 

In  our  opinion,  the  meaning  of  the  statute  unmistakably  is  the 
carrying  of  a  weapon  eo  nomine  and  concealed.  It  must  be  a  dan- 
gerous weapon  per  se — such  as  a  bowie-knife,  pistol  or  dirk;  and 
this  must  affirmatively  appear  upon  the  face  of  the  indictment 
itself.     If  it  does  not,  it  is  bad,  and  cannot  support  a  conviction. 

We  do  not  regard  the  particular  purpose  to  which  the  instrument 
is  applied  as  exercising  control  over  its  character  as  a  weapon. 

Whether  the  instrument  named  is  a  weapon  the  trial  judge  should 
decide  on  a  motion  to  quash,  as  upon  every  other  essential  ingre- 
dient of  an  indictment.  This  question  being  determined,  the  ac- 
cused goes  to  the  jury  upon  the  evidence  adduced  under  it.  To 
decide  otherwise  would  be  to  hold  that  the  jury  were  competent  to 
pass  upon  the  validity  of  the  indictment. 

This  must  be  valid  in  its  incipiency.  It  must  set  out  the  crime 
with  which  the  accused  is  charged  with  precision  and  certainty. 
This  Qannot  be  supplied  by  proof,  nor  eked  out  by  inference. 

A  razor  is  an  instrument  or  implement  appertaining  to  the  toilet 
or  shop.  It  has  a  well-known  and  specific  use  to  which  it  is  ordi- 
narily applied.  It  is  not  known  or  usually  sold  in  the  market  as  a 
weapon.     It  may  be  quite  as  easily  and  conveniently  carried  in  the 
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pocket  as  a  pen-knife,  and  when  thus  carried  is  efleotnally  con- 
cealed from  public  open  Tiew.  Under  such  circumstances  the  con- 
cealment of  one  would  be  just  as  pernicious  as  the  other. 

Conceding  for  the  argument  the  full  extent  of  the  vicious  habit 
of  carrying  a  razor  as  a  concealed  weapon,  mentioned  by  the  judge, 
the  cause  of  the  State  is  not  improyed.  This  habit  may  be  one  of 
recent  origin,  confined  to  a  limited  extent  of  country,  and  perhaps 
-one  that  is  practiced  by  a  certain  class  of  citizens. 

A  statute  prevails  throughout  the  State,  and  includes  within  its 
provisions  every  individual  inhabitant  thereof.  It  would  seem  to 
follow,  as  a  logical  sequence  to  this  argument,  that  in  the  parish  of 
Bed  River  the  carrying  of  a  razor  concealed,  where  this  local  habit 
•or  usage  prevailed,  would  be  thus  brought  within  the  denunciation 
of  the  statute,  while  the  carrying  of  a  razor  concealed  by  an  inhab- 
itant of  some  other  parish  of  the  State,  where  no  such  custom  pre- 
vailed, would  not. 

It  is  argued  .that  this  court  has  placed  an  interpretation  upon  tiie 
words  ^'  a  dangerous  weapon,"  which  supports  the  theory  of  the  State. 

In  construing  section  790,  Be  v.  Stats.,  which  declares  that  '^  if  any 
person  lying  in  wait,  or  in  perpetration,  or  attempt  to  perpetrate, 
any  arson,  etc.,  *  *  *  shall  shoot,  stab,  or  thrust  any  person 
with  a  dangerous  weapon,  etc.,''  this  court  said,  in  State  v.  Lowry^ 
^3  Ann.  1224:  '*  From  this  is  appears,  and  we  hold,  that '  thrusting ' 
a  person  may  well  include  thrusting  with  '  an  iron  bolt,  rod,  or  pin,' 
whether  the  point  be  sharp  or  not.  ''  Such  an  instrument  may 
well  be  a  dangerous  weapon,"  etc. 

Conceding  the  correctness  of  that  decision,  and  we  do,  does  it 
follow  that  the  carrying  of  '^  an  iron  bolt,  rod  or  pin"  concealed 
on  or  about  the  person,  is  the  carrying  of  a  dangerous  weapon,  in 
the  sense  of  Bev.  Stats.,  section  932  ? 

If  so,  then  the  carrying  concealed  on  or  about  one's  person  of  any 
:irticle  which  might  be  used  as  a  dangerous  weapon  in  a  combat, 
whether  it  be  an  instrument  or  not,  a  stone,  a  bat,  a  ball,  a 
pocket-knife,  a  rod,  a  bolt,  or  a  bar,  any  thing  with  which  injury 
might  be  inflicted,  would  become  '^a  dangerous  weapon;"  and  any 
}ier8on  carrying  any  one  of  these  articles  concealed  on  or  about  his 
person,  not  ''  in  open  public  view,  "  would  become  eo  instanti^ 
liable  to  prosecution  therefor. 

The  law  maker,  m  our  view,  intended  something  more  reasonable, 
and  only  denounced  as  a  crime  the  carrying  concealed  dangerous 
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weapons  eo  nomine,  and  not  such  articles  or  instraments  as  might 
be  used  in  an  assault. 

In  the  brief  of  the  attorney-general  we  find  the  following  para- 
graph, vis.:  **  The  statement  that  carrying  of  a  rasor,  concealed 
as  a  weapon,  is  a  carrying  of  concealed  weapons  is  calculated  to 
direct  the  mind  to  the  fact  and  the  manner  of  the  concealment, 
rather  than  to  the  intent  and  purpose  with  which  it  is  carried.*^ 
Again:  **  The  statement  of  the  carrying  of  a  razor  as  a  weapon 
is  more  correct,  and  directs  the  mind  to  the  intent  and  purpose 
with  which  the  razor  is  carried.'' 

A  ready  answer  to  those  suggestions  is  that  neither  ^^statement  "* 
conforms  to  the  statute,  which  declares  that ''  whosoever  shall  carry 
any  weapon  or  weapons  concealed.'' 

The  gist  of  the  question  is  the  carrying  of  a  weapon  concealed^ 
and  not  the  carrying  of  an  instrument  **  concealed  as  a  weapon,"' 
or  the  carrying  of  an  instrument  ''as  a  weapon  concealed." 

The  weapon,  in  the  words  of  the  statute,  must  be  ''.such  as  bowie- 
knives,  pistols,  dirks,  or  other  dangerous  weapon." 

Stater.  Marttn,  31  Ann.  849,  in  which  the  court  says:  "To 
constitute  the  crime  charged  it  suflBoes  that  a  dangerous  weapon  be 
carried  on  or  about  the  person;  and  it  matters  not  that  it  be  so  carried 
with  or  without  any  actual  intent." 

The  definition  quoted  in  the  brief  of  the  attorney-general,  from 
Worcester,  is  conclusive  against  the  State.  It  is:  *'  Instruments 
made  on  purpose  to  fight  with  are  called  arms»  or  weapons;  such 
as  are  accidentally  employed  to  fight  with,  weapons." 

A  legitimate  deduction  from  this  is  that  a  razor  belongs  to  the 
latter  class,  t.  e.,  such  as  are  accidentally  employed  to  fight  with. 
and  not  to  the  class  of  instruments  "  made  on  purpose  to  fight 
with." 

The  razor  mi^t  be  a  weapon  if  accidentally  or  actually  employed 
to  fight  with,  as  in  State  v.  Lawry,  but  it  certainly  is  not  such  a 
dangerous  weapon  as  is  contemplated  by  the  statute. 

The  motion  to  quash,  or  the  motion  made  to  arrest  the  judgment 
should  have  been  sustained. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
ment and  sentence  pronounced  thereunder  be  annulled  and  set 
aside;  and  it  is  further  ordered,  adjudged  and  decreed  that  the  in- 
dictment be  quashed  and  the  accused  discharged. 

Fbnksb  and  Todd,  JJ.,  dissenting. 
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PAKT, 
(W  Iowa,15.) 

Underastaiiite  pennitting  railroad  companiea  to  make  an  extra  diaige  for 
faiea  paid  in  the  cars,  when  a  reasonable  time  has  been  allowed  to  proenre 
tickets  before  the  starting  of  the  train,  it  is  not  necessary  to  keep  open  the 
ticket  office  at  a  small  station  nntil  the  very  moment  of  starting. 

ACTION  for  wTongfal  ejection  from  a  railroad  train.     The 
opinion  states  the  case.    The  defendant  had  judgment  below. 

Snapp  S  Pusey,  for  appellant* 

Wright,  Oummins  di  Wright  and  Wright,  Baldwin  dt  ffaldane, 
for  appeUee. 

BoTHBOCK,  J.  I.  It  is  provided  by  section  2  of  chapter  68  of 
the  laws  of  1874  (Miller's  Code,  347)  that  *'  a  charge  of  ten  cents 
may  be  added  to  the  fare  of  any  passenger,  where  the  same  is  paid 
npon  the  cars,  if  a  ticket  might  have  been  procured  within  a  reason- 
able time  before  the  departure  of  the  train*''  The  ground  upon 
which  the  plaintiff  based  his  refusal  to  pay  the  ten  cents  demanded 
by  the  conductor  was  that  he  was  prevented  from  procuring  a 
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ticket  because  the  ticket  office  was  closed  when  he  ])i*e8ented  him- 
self for  the  puqx)sc  of  imrchasing  a  ticket.  The  facts  are  that  the 
plaintiff  is  the  owner  of  a  large  farm  some  five  miles  from  Weston. 
His  residence  is  at  Council  Blufb,  and  he  made  frequent  visits  to 
his  farm,  going  by  rail  by  the  way  of  Weston.  He  knew  that  the 
defendant  was  authorized  to  collect  ten  cents,  in  addition  to  the 
ticket  rate,  from  passengers  who  neglected  to  purchase  tickets  at 
the  station.  Weston  is  a  small  and  unimportant  station  at  which 
an  inconsiderable  amount  of  business  is  done  by  the  railroad  com- 
pany, either  in  fi*eight  or  passenger  traffic.  As  is  usual  at  such 
places,  the  company  keeps  no  assistant  for  the  agent;  and  when  a 
train  arrives,  the  agent  leaves  the  ticket  office,  and  goes  upon  the 
platform  of  the  station  to  transact  his  business  with  the  train;  such 
as  seeing  to  the  loading  of  the  mail  on  the  train,  the  receipt  and 
delivery  of  baggage  and  express  packages,  and  the  like.  The 
plaintiff  came  in  from  his  farm  in  the  morning,  and  stopped  at  a 
store  ii)  the  village  until  ho  heard  the  whistle  of  the  train  as.it  ap- 
proached the  station,  when  he  went  to  the  station,  and  arrived 
there  just  before  the  train  came  to  a  full  stop.  The  ticket  agent 
had  the  office  oyKMi  for  a  considemble  time  before  the  train  arrived, 
and  sold  tickets  to  passengers,  and  he  did  not  leave  the  office  until 
the  engine  to  which  the  train  was  attached  had  passed  the  office 
window,  when  he  went  on  the  platform  to  attend  to  his  truin  duties. 
The  train  stojis  at  that  station  only  long  enough  to  do  the  train 
business  and  allow  passengers  to  get  on  and  off  the  cars. 

The  court  })ormitted  all  these  facts  to  be  shown  to  the  jury,  and 
charged  the  jury  to  the  effect,  that  if  under  all  these  facts  and  cir- 
cumstances, a  reasonable  time  was  given  to  passengers  to  purchase 
tickets  before  the  deimrturo  of  the  tniin,  the  conductor  was  author- 
ized to  demand  the  extra  ten  cents  of  the  plaintiff.  One  of  the  in- 
structions to  the  jury  was  as  follows;  *'(0)  The  fact,  if  it  is  a  fact, 
that  the  plaintiff  applied  at  the  defendant's  ticket  office  at  Weston 
to  purchase  a  ticket  at  a  time  when  it  was  dosed,  does  not  of  itself 
alone  necessarily  show  that  opportunity  was  not  given  within  a 
reasonable  time  before  the  departure  of  the  train  for  the  purchase 
of  tickets;  nor  can  it  be  said,  as  matter  of  law,  that  tlie  defendant 
had  a  right  to  dose  its  ticket  office  as  soon  as  the  train  arrived  at 
the  station.  The  question,  what  is  a  reasonable  time  for  the  pro- 
curing  of  tickets  before  the  departure  of  trains  from  a  station  de- 
pends principally  on  the  requirements,  convenience  and  demands 
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of  the  public  at  that  particalar  station.  It  was  the  duty  of  defend- 
ant to  keep  its  ticket  office  open,  and  to  keep  a  competent  man 
there  to  sell  tickets  at  such  times  as  would  reasonably,  fairly  and 
fully  accommodate  the  public  in  the  matter  of  procuring  tickets. 
Re^Eud  should  be  had  to  the  importance  of  the  station,  and  the 
number  of  jieople  who  have  occasion  to  purchase  tickets  there;  and 
the  ticket  office  should  be  kept  open  at  such  times  as  people  in  gen- 
eral who  trayel  by  rail  are  in  the  habit  of  repairing,  and  find  it  con- 
Tenient  to  repair,  to  the  station  to  purchase  tickets  and  get  aboard 
the  train.'' 

Counsel  for  appellant  insist  that  this  and  other  instructions  given 
by  the  court  to  the  jury  are  erroneous.  They  claim  that  under  a 
proper  construction  of  the  statute  above  cited,  it  was  the  duty  of 
the  railroad  company  to  keep  its  ticket  office  open  up  to  the  time 
of  the  departure  of  the  train;  in  other  words,  they  claim  that  by 
the  very  terms  of  the  statute  the  office  must  be  kept  open  for  the 
sale  of  tickets  just  so  long  as  it  is  possible  for  passengers  to  purchase 
tickets  and  board  the  train.  Assuming  this  to  be  the  meaning  and 
intent  of  the  statute,  they  contend  that  it  was  error  for  the  court 
to  submit  to  the  jury  the  question  whether,  under  the  facts,  the 
office  was  kept  open  a  reasonable  time  in  which  passengers  might 
procure  tickets.  We  do  not  think  this  position  is  sound.  In  our 
opinion,  it  was  proper  to  allow  the  defendant  to  introduce  eyidence 
of  the  character  of  the  station,  and  whether  the  facilities  extended 
to  the  travelling  public  to  purchase  tickets  were  such  as  were  re- 
quired for  the  convenience  of  the  public.  It  would  be  a  most  un- 
reasonable requirement  to  impose  upon  the  defendant  the  burden 
of  employing  two  persons  to  attend  to  the  station  in  order  that  the 
ticket  ofiBce  might  be  kept  open  for  the  one  or  two  minutes  which 
a  train  is  required  to  stop  at  such  a  station,  in  order  to  accommo- 
date the  exceptional  cases  of  passengers  who  may  for  any  reason 
arrive  at  the  station  after  the  arrival  of  the  train.  Bogsud  must 
be  had  to  the  orderly  transaction  of  the  business  of  the  station, 
taking  into  consideration  the  necessary  and  proper  facilities  ex- 
tended to  persons  having  occasion  to  travel  on  the  trains  or  trans- 
act other  business  with  the  company.  It  is  absolutely  necessary 
that  the  office  should  be  open  for  business  a  sufficient  time  before 
the  departure  of  the  train,  in  order  to  enable  passengers  to  procure 
their  tickets,  receive  and  count  their  change,  if  any,  and  prepare 
to  board  the  train,  without  unnecessary  interference  with  each 
Vol.  LVIII  —  87 
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other.  Bat  the  language  '^  before  the  departure  of  the  train  "  does 
not  require  that  the  office  shall  remain  open  up  to  the  instant  the 
train  moves  off.  The  question  is,  might  the  passenger  have  pro- 
cured a  ticket  witliin  a  reasonable  time  before  the  departure,  and 
not  up  to  the  very  moment  when  the  wheels  began  to  move. 

[Omitting  minor  points.] 

We  think  the  judgment  of  the  District  Court  should  be  afflrmedf 

JudgmmU  affirmed. 


AiKBV  y.  WsBTBBK  XJkiok  Telsobaph  Gompakt. 

(60  Iowa,  81 ) 
Idegraph — unrtpeated  mesBage-^ffiittake — burden  of  prwif. 

Under  a  stipulation  that  a  telegraph  company  shall  not  be  liable  fior  mistake 
in  transmission  of  nnrepeated  messsges,  beyond  the  price  received  for  send- 
ing, a  plaintiff  may  not  recover  beyond  this  limit  forsnch  a  mistake  unless 
he  affirmatively  shows  want  of  caie  or  skill.* 


A 


CTION  for  mistake  in  a  telegraoL    The  opinion  states  thecase. 
The  plaintiff  had  judgment  below. 


W.  F.  Thumniel,  for  appellant 

N.  B.  Moore,  for  appellee. 

BscKy  J.  I.  The  plaintiff,  who  was  a  dealer  in  live-stock,  sent 
to  his  brokers,  William  Young  &  Co.,  Chicago,  a  telegn^hic  mes- 
sage, in  the  following  language  :  '*  What  will  fifteen  hundred  young 
western  cattle,  corn  fed,  bring  ?  "  The  brokers  gave  to  defendant 
for  transmission  a  reply  to  this  dispatch  in  tliose  words  :  ''  If  good 
quality,  five  eighty-five  to  six  cents/'  The  repl}%  as  transmitted 
and  delivered  to  plaintiff  reads  as  follows  :  ''  If  good  quality,  give 
eighty-five  to  six  cents.''  Upon  receiving  this  dispatch,  plaintiff, 
relying  thereon,  purchased  a  large  number  of  cattle,  giving  therefor 
t5.75  per  100  pounds.  lie  understood  the  reply  to  direct  him  to 
give  for  cattle  of  the  description  specified  S5.85  to  t6  per  lOfr 
pounds.  The  cattle  thus  purchased  were  shipped  to  Chicago,  and 
sold  by  his  brokers  at  the  ruling  rate  for  such  cattle, —  $5.90  per 
100  pounds.    The  reply,  as  written  by  the  brokers,  and  delivered 

•See  Sort  v.  Wut,  Uh.  IH  Oo,  (66  Gal.  579),  66  Am.  Rep.  119. 
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to  defendants,  correctly  stated  the  market  price  of  cattle  of  the 
quality  mentioned. 

Plaintiff  lost  1309.80  npon  the  shipment,  and  brings  this  action 
to  recover  that  snm.  The  reply  sent  by  the  brokers  was  written 
upon  paper  which  contained  a  printed  condition  to  the  effect  that 
the  defendant  ''  shall  not  be  liable  for  mistakes  or  delays  in  the 
transmission  or  delivery,  or  for  non-delivery,  of  any  unrepeated 
message,  whether  happening  by  negligence  of  its  seinrants  or  other- 
wise, beyond  the  amount  received  for  sending  the  same.''  The 
message  involved  in  this  case  was  not  repeated.  The  condition 
printed  upon  the  message  provides  that  defendant  may  charge  for 
repeating  a  message  one-half  the  regular  rate  in  addition  thereto. 
The  message  was  received  and  sent  subject  to  these  conditions. 

[Minor  points  omitted.] 

IV.  The  District  Court  gave  to  the  jury  the  following,  among 
other  instructions. 

"  (1)  That  the  burden  of  proof  is  on  the  plaintiff  to  establish  his 
claim  or  cause  of  action  against  the  defendant,  as  alleged  in  his  peti- 
tion, and  before  he  would  be  entitled  to  recover  he  must  prove,  by  a 
preponderance  of  the  evidence,  that  he  sent  and  received  the  message 
described  in  his  petition;  that  the  defendant  made  the  mistake  in  the 
message  transmitted  by  said  Young  &  Co.,  of  Chicago,  as  alleged  in 
his  petition;  that  he  relied  and  acted  upon  the  message  as  he  received 
it  from  the  defendant;  and  that  he  has  sustained  damages  in  man- 
ner as  alleged  in  his  petition  by  reason  of  said  mistake. 

^'  (2)  You  are  instructed  that  the  regulation  in  the  printed  mes- 
sage, requiring  it  to  be  repeated  in  order  to  avoid  mistakes,  is  a 
reasonable  one,  and  will  exempt  the  defendant  from  liability  for 
mistakes  occurring  in  the  transmission  of  messages  which  ai-e 
occasioned  by  uncontrollable  causes,  such  as  atmospheric  electricity. 
Still,  this  regulation  would  not  exempt  the  defendant  from  liability 
on  account  of  mistakes  occurring  through  or  on  account  of  negli- 
gence or  carelessness  of  the  agents  or  employees  of  the  defendant. 
Notwithstanding  this  regulation  or  special  agreement,  it  would  be 
the  duty  of  the  defendant  to  employ  skillful  operators,  use  proper 
instruments,  and  through  its  agents  and  employees  to  exercise 
ordinary  and  reasonable  care  in  the  transmission  of  messages ;  and 
in  this  case,  if  yon  find  and  believe  from  the  evidence  that  there 
was  a  mistake  made  by  the  defendant  in  the  message  sent  by  said 
Young  &  Co.  to  the  plaintiff,  and  that  the  plaintiff  relied  and  acted 
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on  tho  message  as  he  received  it  from  the  hands  of  the  defendant, 
and  has  sustained  damages  thereby,  then  you  should  find  for  the 
plaintifF,  unless  you  find  that  said  mistake  was  occasioned  by  and 
through  some  uncontrollable  cause,  which  a  skillful  operator,  by 
the  use  of  ordinary  and  reasonable  care,  could  not  have  avoided  ; 
and  the  burden  would  be  on  the  defendant  to  show  that  the  mis- 
take was  caused  by  some  uncontrollable  cause,  which  a  skillful 
operator,  with  a  good  instrument,  with  reasonable  care  and  caution, 
could  not  have  avoided." 

This  instruction  holds,  in  effect,  the  plaintiff  is  entitled  to  recover 
upon  showing,  with  other  mattei*s  whicli  need  not  be  mentioned, 
that  the  defendant's  employees  made  the  mistake  shown  in  the 
pleadings  and  evidence  ;  that  the  condition  of  the  contract  for  the 
transmission  of  the  message  relieved  defendant  of  liability  for  mis- 
takes occumng  from  uncontrollable  causes,  but  did  not  exempt  it 
from  liability  for  the  negligence  of  its  employees;  and  that  the  bur- 
den of  proof  rests  upon  defendant  to  show  that  the  mistake  occurred 
from  uncontrollable  causes.  The  instruction,  in  this  regard,  is  in 
confiict  with  the  doctrine  announced  by  this  court  many  years  ago, 
and  ever  since  recognized,  in  Sweetland  v.  lU^  d  Miss.  Tel.  Co.,  27 
Iowa,  433;  s.  c,  1  Am.  Rep.  285.  The  condition  of  the  contract  for 
transmission  of  the  message  in  that  case  is  substantially  like  the  one 
involved  in  this.  This  court  then  held  that  ^*  the  plaintiff,  to  recover, 
must  prove  something  more  than  a  mistake  and  damage.  He  must 
show  that  the  mistake  was  caused  by  the  fault  of  the  defendant,  and 
that  it  might  have  been  avoided  if  the  defendant's  instruments  had 
been  good  ones,  and  if  defendant's  agent  had  possessed  the  reqiiisite 
skill,  and  exercised  the  proper  care  and  diligence,  in  respect  to  the 
transmission  and  receipt  of  the  message  in  question." 

The  instruction  above  quoted  not  only  imposes  liability  upon 
defendant  upon  simple  proof  of  the  mistake,  without  evidence  of 
negligence,  but  imposes  upon  defendant  the  burden  of  proving  that 
there  was  no  negligence,  for  the  reason  that  the  mistake  occurred 
through  uncontrollable  causes.  It  makes  the  defendant  liable  with- 
out proof  of  negligence,  and  does  not  permit  escape  of  liability, 
except  upon  proof  made  by  defendant  that  there  was  no  negligence. 
The  instruction  is  not  only  in  confiict  with  the  prior  decision  of 
this  court,  but  is  clearly  wrong  upon  principle. 

For  the  errors  in  it,  the  judgment  of  the  District  Court  is  reversed. 

Judgment  reversed. 
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Huff  v.  Aultmak. 

(M  Iowa,  71.) 

OM  damage  aei — eantributorif  negHgenee. 

In  an  action  by  a  wife  under  the  cWil  damage  act,  for  f  urnisbing  Intoxicating 
liquora  to  ber  busband,  it  is  not  proof  of  contributory  negligence  to  sbow 
tbat  she  was  in  tbe  babit  of  letting  bim  bave  portions  of  bis  wages  pre 
Tiously  deposited  witb  ber,  baring  reason  to  believe  be  would  spend  tbeni 
for  anch  drink. 

ACTION  tiDddr  ciyII  damage  act.     The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

D»  O.  Fineh  and  Parsons,  Perry  A  Sherman,  for  appellant 
W.  H.  McHenry,  Jr.,  and  Bareofi  dk  Botoen,  for  appellee. 

Beed,  J.  Defendants  are  the  proprietors  of  a  brewery  in  the 
city  of  Des  Moines^  and  at  the  time  in  question  they  kept  a  bar  in 
their  building  at  which  they  sold  beer  by  the  glass.  It  was  proved 
on  the  trial  that  on  the  evening  of  the  5th  of  February,  1884,  plain- 
tiff's husband  was  at  the  brewery,  and  that  he  then  purchased  and 
drank  one  or  more  glasses  of  beer.  It  was  also  proved  tliat  for 
two  years  before  his  death  he  had  been  in  the  habit  of  becoming 
intoxicated  nearly  every  day,  and  there  was  evidence  which  tended 
to  prove  that  he  was  intoxicated  on  the  evening  in  question.  He 
left  defendant's  place  about  9  o'clock,  going  in  the  direction  of  his 
home.  The  next  morning  his  dead  body  was  found  on  the  ice 
beneath  the  bridge,  between  defendants'  brewery  and  his  home. 
Plaintiff's  theory  is  that  he  attempted  to  cross  the  bridge  while  in 
a  drunken  condition,  and  fell  through  a  hole  therein,  and  was 
killed  by  the  fall  upon  the  ice  below,  and  there  was  evidence  from 
which  the  jury  were  warranted  in  finding  that  his  death  occurred  in 
that  manner.  He  was  a  day  laborer,  working  chiefly  on  the  streets 
of  thedty^  and  ordinarily  earned  from  $30  to  $40  per  month. 

Plaintiff  was  a  witness  in  her  own  behalf,  and  on  cross-examina-^ 
tion  she  testified  that  it  was  the  custom  of  her  husband,  when  he 
leceiTed  bis  wages,  to  give  a  portion  of  the  money  to  her,  but  that 
it  frequently  happened  that  after  having  given  her  money,  he  would 
eome  to,  her  and  request  her  to  return  a  portion  of  it  to  him,  which 
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ahe  would  do,  iiiid  that  this  had  been  their  custom  for  many  years; 
and  she  admitted  that  she  knew  when  she  furnished  him  money  on 
such  occasions  that  he  intended  to  purchase  intoxicating  liquors 
with  it^  and  that  he  frequently  became  intoxicated  on  liquors  pur- 
chased with  money  so  obtained  from  her.  She  testified  that  she 
gave  him  tiie  money  to  keep  him  in  a  good  humor,  and  keep  him 
from  getting  angry  at  her.  Counsel  for  defendants  contend  that 
upon  this  state  of  facts  plaintiff  is  not  entitled  to  recover  for  the  in- 
jury of  which  she  complains.  Their  i)06ition  is  that  as  she  fur- 
nished him  the  money  with  knowledge  of  his  habits,  and  of  the  use 
to  which  he  intended  to  put  it,  she  thcn^by  contributed  to  his  in- 
toxication, and  for  that  reason  the  law  will  not  afford  her  a  remedy 
for  the  injury  which  she  sustained  in  consequence  of  his  intoxication. 
They  asked  tiie  Circuit  Court  to  instruct  the  jury  in  accoixiance 
with  that  view.  But  the  court,  as  we  infer  from  the  record,  left  it 
to  the  jury  to  say  from  the  evidence  whether  plaintiff  voluntarily 
contributed  to  the  intoxication  of  her  husband,  and  instructed 
them  tliat  if  she  did  so,  she  was  not  entitled  to  recover.  In  that 
respect  the  Circuit  Court  followed  the  holding  of  this  court  in 
Engleken  v.  Hilgerf  43  Iowa,  563.  The  correctness,  of  the  ruling 
in  the  abstract  is  not  questioned  by  counsel.  They  insist  in  effect 
however  that  it  should  have  been  determined  as  matter  of  law, 
from  the  undisputed  evidence,  that  plaintiff  had  precluded  herself 
from  all  right  of  recovery  for  the  injury  complaimed  of ,  by  her 
acts  in  voluntarily  delivering  the  money  to  her  husband  while  know- 
ing the  use  to  which  he  intended  to  appropriate  it.  But  wo  lu^  of 
the  opinion  that  the  question  presented  was  one  upon  which,  plain- 
tiff was  entitled  to  have  the  verdict  of  the  jury.  It  cannot  be  .said 
that  the  conclusion  that  she  voluntarily  contributed  to  the  intoxi- 
cation of  her  husband  is  the  only  deduction  which  can  fairly  or 
reasonably  be  drawn  from  the  facts  piH>ven.  It  must  be  borne  in 
mind  that  the  money,  while  it  was  in  plaintiff's  possession,  in  fact 
belonged  to  her  husband.  It  was  his  earnings,  and  lie  had  a  right 
to  the  possession  and  control  of  it.  Ho  was  under  a  moml  and 
legal  obligation,  it  is  true,  to  afford  a  sup)>ort  for  his  wife  and 
children,  but  that  fact  did  not  vest  her  with  the  title  or  right  of 
possession  in  the  money  he  earned.  It  must  be  borne  in  mind^  also 
that  the  probable  result  of  a  refusal  by  her  to  deliver  the  money  to 
him  at  his  request,  on  any  occasion,  would  have  been  the  refusal  by 
him  to  pay  any  portion  of.  his  future  earnings  to  her.     She  was  to 
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aome  extent  ander  tlie  conipnlsion  of  necessity.  She  was  do]>enil- 
«nt  on  the  earnings  of  her  husband  for  snpport.  Bat  his  habits 
were  such  that  tliose  earnings,  except  tlie  pittance  which  she  was 
able  to  obtain  and  keep  from  him^  were  squandered  at  the  saloon 
«nd  brewery;  and  on  every  occasion  when  he  niade  a  demand  upon 
her  for  a  portion  of  the  money  he  had  given  her  she  was  probably 
remitted  to  a  choice  between  the  surrender  of  the  sum  demanded 
and  the  loss  of  the  whole  of  his  earnings  in  the  future.  It  was  not 
for  the  court  to  say  that  she  necessarily  consented  to  his  drunken- 
ness because  she  chose  the  lesser  of  these  evils.  We  think  the 
•question  was  properly  submitted  to  the  jury,  and  their  finding  upon 
it  is  abundantly  sustained  by  the  evidence. 

[Omitting  minor  points.  ]  Judgtn$fU  afflnned. 


Poaerarsn    ▼.    Mutual    Fire,   Lightkivq    avd    Tobvado 

Iksurakce  Company. 

(« Iowa,  157.) 
^Wiranee  ^-  tarnadoei  —  eMerus. 

in  an  action  on  a  policy  of  insurance  against  tomadoea.  It  is  competent  to 
ahow  the  effect  of  the  storm  on  other  property  in  tbe  neighborhood,  to 
determine  whether  it  was  a  tornado. 

ACTION  on  a  tornado  insnrancc  policy.    The  opinion  states  the 
case.    The  plaintiff  had  judgment  below. 

Shaw  £  Ku^nlSf  for  appellant. 

£.  K.  Burch,  for  appellee. 

Adams,  C.  J.  The  ix>licy  snod  on  is  in  the  German  language. 
The  plaintiff  averred  in  his  petition,  that  by  the  lH>licy,  he  was 
insured  ag^iinst  loss  by  toniado;  that  the  jiolioy  covered  a  certain 
stallion,  and  that  tbe  stallion  was  killed  by  a  tonuula  The  horse, 
•on  the  night  of  his  death,  had  been  tied  in  a  stable  on  the  plain- 
tiff's  premises.  While  he  was  so  tied  there  occurred  an  extraordi- 
nary rain-storm,  accompanied  by  some  wind,  and  the  stable  was 
4wept  away,  and  the  horse  was  found  dead  about  eighteen  rods 
from  where  the  stable  hod  stood.  Vyion  the  trial  evidence  was 
in»rodnood  tending  to  show  that  the  wind  which  acconipanie<l  the 


216  IOWA, 

Poggenaee  t.  Matual  Fire,  Liglituing  aud  Tornado  lusuranoe  Company 


rain  was  less  than  a  tornado.  Thcrcui)on  the  plaiiitifiF  filed  an 
amendment  to  his  ])ctition,  averring,  in  substance,  that  the  policy, 
properly  translated,  jn'ovidcd  for  insurance  against  wind-storms* 
The  evidence  however  showed  that  the  iK;>licy,  projicrly  translated, 
did  not  provide  for  insurance  against  all  kinds  of  wind-storms,  but 
only  against  winds  of  extreme  violence;  and  the  court  instnicted 
the  jury,  that  to  justify  a  verdict  for  the  plaintiff,  it  would  b& 
nc'ccssiiry  for  them  to  find  that  the  loss  was  caused  by  a  tornado, 
hurricane  or  irresistible  wind-storm. 

I.  The  plaintiff  testified  as  a  witness  in  his  own  behalf.  After 
having  testified  that  his  stable  was  blown  down  by  wind,  be  was 
asked,  on  cross-examination,  a  question  in  these  words:  ^^  What 
other  buildings  in  your  immediate  neighborhood  were  destroyed  by 
wind  at  tliat  time?"  The  plaintiff  objected  to  the  question  as 
immaterial,  incompetent  and  not  in  cross-examination,  and  the 
court  sustained  the  objection.  In  our  opinion,  the  question  should 
have  been  allowed.  If  the  witness  had  answered  that  no  other 
buildings  in  the  immediate  neighborhood  were  blown  down,  the 
answer  would,  we  think,  have  had  some  tendency  to  show  that  he 
was  mistaken,  or  had  testified  falsely  in  regard  to  the  stable.  This 
seems  to  us  to  be  especially  so,  in  view  of  the  evidence  in  respect 
to  the  extraordinary  character  of  the  water-fall. 

II.  One  Saggau  was  called  as  a  witness  by  the  plaintiff.  He 
testified  that  he  lived  about  twenty-five  rods  from  the  plaintiff ; 
that  a  small  house  of  his,  about  six  or  seven  rods  from  the  plain- 
tiff's, was  moved  a  little,  though  he  did  not  know  whether  it  was 
done  by  the  water  or  wind;  that  he  saw  the  debris  of  the  plaintiff ^s 
stable,  and  that  some  limbs  of  trees  were  broken  off  about  as  large 
as  his  thumb;  also  that  boards  covering  a  brick-yard  were  blown 
away  and  some  timbers  broken.  He  was  then  asked  a  question  in 
these  words:  '*  Do  yon  know  of  any  other  damage  in  the  immedi- 
ate neighborhood  done  by  the  wind  that  night?''  To  this  question 
the  plaintiff  objected  as  immaterial,  and  not  in  cross-examination, 
and  the  court  sustained  the  objection.  This  witness  was  in  the 
midst  of  the  scene  of  the  alleged  tornado.  The  damage  which  he 
testified  to  having  seen  did  not  necessarily  show  that  the  wind 
amounted  to  a  tornado,  and  the  jury  would  not  have  been  justified 
in  inferring  that  he  saw  more  than  he  testified  to.  We  cannot  say 
therefore  that  the  exclusion  of  the  question  was  reversible  error. 
Still  we  think,  in  view  of  the  importance  of  the  witness,  that  it 
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would  have  been  better  to  allow  the  defendant  to  show  distinctly 
the  limic  of  the  damage,  as  observed  by  this  witness. 

III.  The  defendant  called  as  a  witness  one  Schocker.  He  testi- 
fied that  he  lived  120  rods  north  of  the  plaintiff's,  and  that  he  had 
stables  and  straw-stacks  where  he  lived.  He  was  then  asked  by 
defendant  a  question  in  these  words :  '*  What,  if  any,  damage  was 
done»  or  evidence  of  wind  was  there,  around  the  stables  and  strait- 
stacks  ?  "  The  question  was  objected  to  as  immaterial  and  incom- 
petent, and  the  court  sustained  the  objection.  It  had  already  been 
proven  that  the  wind  was  blowing  from  the  north  or  north-west.  If 
the  fact  was  that  there  was  no  evidence  of  wind  around  Schocker's 
■tables  and  straw-stacks,  120  rods  north  of  the  plaintiff's,  such  fact, 
we  think,  would  have  tended,  at  least  in  a  slight  degree,  to  show 
that  at  the  plaintiff's  the  wind  did  not  amount  to  a  tornado,  and 
that  the  destruction  of  his  stable  was  due,  either  to  its  own  frailty, 
or  to  the  action  of  the  water.  We  think  that  the  question  should 
have  been  allowed. 

IV.  One  McHenry  was  called  by  the  defendant  as  a  witness,  who 
testified  to  seeing  a  grove  near  plaintiff's  house  after  the  alleged 
tornado.  He  was  asked  a  question  in  these  words:  ^'Did  you 
notice  any  trees  having  been  blown  down  ? "  This  question,  upon 
objection  by  the  plaintiff,  was  excluded.  We  think  it  should  have 
been  allowed.  Where  a  wind  has  not  left  behind  it  the  ordinary 
indications  of  a  tornado,  there  is  some  ground  for  supposing  that  it 
did  not  amount  to  a  tornado.  It  is  true  that  the  path  of  a  tornado  is 
sometimes  very  narrow  and  sharply  defined.  The  fact  then  that  trees 
in  a  grove  near  the  plaintiff's  stable  were  not  blown  down  would  not 
have  shown  necessarily  that  there  was  not  a  tornado  at  the  plaintiff's 
stable;  but  we  think  that  it  was  a  fact  which  the  defendant  was  enti- 
tled to  show  as  having,  at  least,  some  slight  bearing  in  the  case. 

V.  One  Hendrickson  testified  that  he  lived  a  mile  west  of  the 
plaintiff.  He  was  then  asked  by  defendant  a  question  in  these 
words :  ''  Do  you  know  of  there  being  a  severe  wind  or  water-spout 
over  north-east  of  you  that  night  ? "  He  answers  as  follows : 
"Bain!  I  never  saw  the  likes  of  it, — so  heavy.''  This  answer, 
upon  the  plaintiff's  motion,  was  stricken  out.  As  there  was  some 
evidence  tending  to  show  that  the  plaintiff's  stable  might  have  been 
destroyed  by  water,  we  think  that  Hendrickson's  testimony  in 
regard  to  the  character  of  the  rain  should  not  have  been  excluded. 

Judgment  reversed. 
Vol.  LVIII  —  28 
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Wakbmast  v.  Ghambebs. 

(MIowa^laB.) 

WUneu  ^prhiUge  -^  •eUing  inUmeaHng  Uquum, 

A  parahaser  of  intoxicating  liquors,  ander  the  prohibitory  law,  is  not  a  par- 
ticipant In  the  crime,  nor  entitled  to  excuse  himself  from  testif  jing  as  to 
the  purchase. 

CONTEMPT  proceedings.    The  opinion  states  the  case. 


0 


D.  C.  Cloudy  for  appellaht. 
H.  J.  Lofidery  for  appellee. 

Servers^  J.  It  became  material  in  a  judicial  proceeding  before 
the  defendant,  a  justice  of  the  peace,  to  ascertain  whether  one  Lang 
had  sold  intoxicating  liquors  contrary  to  law,  and  the  plaintiff  being 
lawfully  summoned  as  a  witness,  was  asked  the  following  queetions. 
'^  What  is  your  business?  A.  Proprietor  of  the  Eastern  House. 
*  *  *  Have  you  bought  any  beer  of  Oharles  Lang  within  four 
months  last  past?  A.  I  refuse  to  answer.  Why  do  yon  refuse  to 
answer?  A.  I  refuse  to  answer.  Have  you,  by  yourself  or  any 
other  person,  bought  beer  by  the  keg,  or  any  other  intoxicating 
liquor,  of  said  Charles  Lang,  within  four  months  last  past?  A.  I 
refuse  to  answer.  Why  do  you  refuse  to  answer?  A.  I  refuse 
to  tell;  I  refuse  to  answer  on  the  ground  that  my  answer 
would  tend  to  criminate  me,  and  I  am  so  instructed  by  my  attorney." 
For  refusing  to  answer  the  foregoing  questions  the  justice  adjudged 
that  the  plaintiff  was  in  contempt,  and  we  are  required  to  deter- 
mine whether  the  District  Gourt  erred  in  holding  that  he  was  not. 

It  is  provided  by  statute  that  '^  all  persons  concerned  in  the  com- 
mission of  a  public  offense,  whether  they  directly  commit  the  act 
constituting  the  offense,  or  aid  and  abet  its  commission,  *  «  « 
must  hereafter  be  punished  as  principals.^'  Oode,  §  4314.  The 
distinction  between  accessories  before  the  fact  and  principals  is 
abrogated  by  statute,  and  a  public  offense  includes  both  misde- 
meanors and  felonies.  Code,  §  4103.  It  is  contended  that  as  the 
seller  of  intoxicating  liquors  contrary  to  law  is  guilty  of  a  public 
offense,  the  purchaser  is  also  because  he  aids  in  the  commission  of 


JUNE  TERM,  1886.  219 

Wakemaa  ▼<  Cliambers. 

finch  offeoBe.  It  is  undoabtedly  trne  that  if  there  was  no  one  to 
purchase  there  could  not  be  a  sale^  nor  an  offense  consummated; 
And  yet  it  is  equally  true  that  the  statute  creating  the  offense  does 
not  provide  or  contemplate  that  the  purchaser  is  guilty  of  any 
offense  whatcTer.  The  contrary  intent,  we  think,  clearly  appears. 
The  statute  was  passed  in  view  of  the  well  known  fact  that  persons 
who  purchase  and  use  intoxicating  liquors  frequently  become  in- 
toxicated, and  a  few  at  least  become  confirmed  drunkards. 

The  object  of  the  statute  is  twofold,  the  protection  of  the  people 
of  the  State,  and  that  class  of  persons  likely  to  become  purchasers, 
as  a  protection  against  themselves.  Hence  it  is  provided  that  a 
person  found  in  a  state  of  intoxication  shall  be  deemed  guilty  of  a 
misdemeanor,  and  be  punished  as  prescribed  in  the  statute.  But 
the  jierson  so  found  intoxicated  is  invited  to  give  information, 
under  oath,  when*  where  and  of  whom  he  purchased  or  received  the 
liquor,  and  thereupon  the  magistrate  is  authorized  to  remit  the 
penalty  prescribed  for  being  in  a  state  of  intoxication.  It  cannot 
be  supposed  that  the  legislature,  in  thus  inviting  the  intoxicated 
person  to  inform  on  the  seller,  contemplated  that  he  thereby  crim- 
inated himself  in  the  crime  of  aiding  and  abetting  in  the  sale,  and 
was  liable  to  be  punished  as  a  principal.  The  sale  of  intoxicating 
liquor  is  lawful  at  common  law^  and  it  becomes  unlawful  simply 
because  the  statute  so  provides.  Under  the  statute  the  sale,  or 
keeping  with  intent  to  sell,  is  a  public  offense,  because  the  statute 
so  declares.  The  statutory  crime  is  bounded  by  the  statute  creat- 
ing it,  and  the  statute  operates  on,  and  has  force  and  effect  against 
the  person  therein  named,  and  no  others.  As  the  prohibitory 
statute  does  not  provide  that  the  purchaser  is  guilty  of  any  crime, 
it  seems  to  us  this  fact  practically  ends  the  inquiry.  If  such  had 
been  the  intent,  it  would  certainly  have  been  so  provided  in  express 
terms.  So  far  from  this  being  so,  the  implication  is  clearly  the 
other  way.  The  prohibitory  statute  does  not  regard  the  purchaser 
as  an  aider  and  abettor  in  any  criminal  act,  and  it  has  been  so  held, 
under  similar  statutes,  in  Siaie  v.  Rand,  51  N.  H.  361,  and  Com, 
V.  Willardf  22  Pick.  476.  It  is  said  however  that  the  decision  in 
this  last  case  would  have  been  the  other  way  if  the  crime  had  been 
of  greater  magnitude.  We  do  not  think  this  is  so,  and  this  clearly 
appears  from  the  subsequent  case  of  Oom,  v.  Downing,  4  Oray,  29; 
Cobb  V.  Farr,  16  Gray,  697;  Walan  v.  Eerhy,  99  Mass,  1;  Adaim$  v. 
OoodnoWi  101  Mass.  81. 
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In  Doran'a  case,  2  Pars.  £q.  Cas.  (Peon.)  467»  the  statute  made  it 
a  crime  for  any  person  "  to  bay,  use  or  expose  to  sale  "  tickets  in 
lotteries,  and  therefore  it  was  held  that  the  purchaser  could  not  be 
compelled  to  testify,  for  the  reason  that  he  himself  was  guilty  of  a 
crime.  The  only  case'to  which  we  have  been  referred  which  seema 
to  sustain  the  ruling  of  the  District  Oourt  is  Stale  v.  Bonner,  2 
Head,  X35.  A  statute  in  Tennessee  prohibited  the  sale  of  liquor  by 
slaves,  and  it  was  held  in  the  cited  case  that  a  white  man  who  pur- 
chased from  a  slave  committed  a  criminal  ofFense.  We  think  that 
both  on  principle  and  the  authority  of  adjudged  cases  under  stat- 
utes similar  to  ours,  the  better  rule  is  otherwise. 

It  should  be  remembered  that  the  prohibitory  statute  has  been  in 
force  in  this  State  for  many  years,  and  it  is  undoubtedly  true  that 
there  have  been  many  convictions  thereunder  on  the  evidence  of  the 
purchaser  alone ;  for  ordinarily^  no  other  evidence  can  be  procured ; 
and  this  is  the  first  instance,  to  our  knowledge,  where  the  right  of 
the  State  to  such  evidence  has  been  questioned.  Nor  are  we  ad* 
vised  that  a  single  prosecution  against  the  purchaser  for  aiding  in 
the  commission  of  a  crime  was  ever  commenced,  and  this  has  a  strong 
tendency  to  show  what  has  been  genendly  regarded  as  the  proper 
construction  of  the  statute. 

[Omitting  minor  points.  ]  Bmfermd. 


Phillips  v.  Watvbhousb. 

en  iow%  m.) 

Water  and  wUer-cowru — twrfaoe  water  —  etreeit  kit. 

The  owner  of  a  tMj  lot  may  tarn  the  rain  from  it  to  the  adjacent  stveoc, 
although  it  may  injure  a  neighboring  lot  below  grade. 

ACTION  for  flooding.    The  opinion  states  the  case.    The  plain- 
tiffs had  judgment  below. 

Blake  A  Hormel,  for  appellant. 

A.  R.  We9i  and  Smith  <t  PowM,  for  appellees. 

Sbstkrs,  J.    There  is  no  dispute  as  to  the  facts.    The  plaintiffs 
are  the  owners  of  a  lot  on  which  is  situate  the  Pullman  House,  in 
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block  23,  in  Cedar  BapicU.    The  blook^  or  rather  half  block,  is 
))oanded  by  First  avenue.  Third  and  Fourth  streets,  and  an  alley 
which  runs  parallel  with  the  avenue.     The  defendant  owns  a  lot  in 
the  same  block,  situate  at  the  comer  of  the  avenue  and  Third  street, 
and  it  is  bounded  in  the  rear  by  the  alley.    The  defendant,  in  1878, 
erected  on  his  lot  the  Orand  Hotel,  which  fronts  on  the  avenue  and 
Third  street.    The  building  is  80  by  140  feet,  and  occupies  all  the 
.ground  belonging  to  the  defendant.    The  building  is  so  constructed 
that  all  the  water  falling  thereon  is  discharged  by  pipes  or  spouting 
on  the  alley  in  the  rear  of  the  building,  and  from  thence  it  flows 
«long  the  alley  for  a  short  distance,  and  then  a  large  portion  of  it, 
at  least,  flows  over  intervening  lots,  to  the  premises  of  the  plaintiffs, 
4Uid  thereby  the  nuisance  is  caused.     The  plaintiffs'  premises  are 
lower  than  the  premises  of  the  defendant.    The  distance  between 
them  is  160  feet,  and  there  is  a  descent  from  Fourth  street,  which 
•continues  past  plaintiffs'  premises,  and  then  there  is  an  ascent 
before  the  defendant's  premises  are  reached.     The  rear  portion  of 
the  plaintiffs'  lot  is  from  four  to  five  feet  lower  than  First  avenue, 
and  is  from  two  to  three  feet  lower  than  the  grade  of  the  alley.    A 
portion  of  the  alley  has  been  filled  up  to  grade.    The  evidence  fails 
to  show  whether  the  water  discharged  from  the  defendant's  build- 
ing would  or  would  not  flow  on  the  plaintiffs' lot  if  it  had  been  filled 
up  to  the  grade  of  the  alley.     The  defendant's  building  could  have 
been  constructed  so  that  the  water  could  have  been  discharged  on 
Third  street.     All  the  lots  on  the  half  block  have  buildings  thereon, 
but  the  whole  ground  is  not  thus  occupied. 

Under  the  foregoing  facts,  are  the  plaintiffs  entitled  to  recover  ? 
is  the  question  we  are  required  to  determine.  The  defendant 
had  the  undoubted  right  to  erect  a  building  covering  his  whole  lot. 
Water  falling  thereon  must  be  discharged  therefrom,  and  subject 
only  to  municipal  control,  the  defendant  had  the  right  to  discharge 
such  water  on  the  street  or  alley.  He  had  precisely  the  same  right 
in  this  respect  as  he  had  the  right  to  walk  on  the  street  or  alley. 
He  bad  the  further  right  to  so  construct  the  building  as  to  cause 
the  water  to  flow  and  be  discharged  at  one  or  more  places.  Of 
necessity  this  must  be  so.  It  is  well  settled  by  authority,  we  think, 
that  no  one  can  divert  a  stream  of  water  to  the  prejudice  of 
another,  nor  can  he  collect  surface  water  into  a  reservoir  or  stream, 
and  precipitate  it  on  to  the  premises  of  another.  Fletcher  v. 
JfyhituU,  L.  H.,  1  Exch.  -JOS  ;  McConnick  v.  Kansas  CUy^  St.  /. 
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<6  0.  B.  R.  Co.y  70  Mo.  359  ;  8.  c,  35  Am.  Rep.  431 ;  Noomn  v. 
OUy  of  Albany,  79  N.Y.  470;  8.  c,  35  Am.  Rep.  540  ;  Livingston 
y.  AfcDonaldf  21  Iowa,  160. 

It  is  eqaallj  clear,  we  think,  that  an  owner  of  a  lot  in  a  city  ha» 
the  right  to  improve  it  in  snch  manner  as  he  deems  proper,  either 
by  changing  the  surface  or  the  erection  of  bnildings,  and  such 
right  is  in  no  respect  modified  by  the  fact  that  his  own  land  is  so^ 
situatCil  with  reference  to  that  of  adjoining  owners  that  the  mode 
of  improvements  adopted  will  cause  water  which  may  accumulate 
thereon  by  rains  to  flow  over  the  lands  of  others  in  greater  quanti- 
ties, or  in  other  directions  than  they  were  accustomed  to  flow. 
Gannon  ▼.  Hargadon,  10  Allen,  106.  The  same  rule  applies  to  a 
city,  when  grading  streets.  Wilson  v.  Mayor,!  Denio,  595;  s.  c, 
43  Am.  Dec.  719;  Lynch  v.  Mayor,  70  N.  Y.  60;  8.  c,  32  Am. 
Rep.  271;  Freiburg  v.  Davenport,  63  Iowa,  119;  Morris  ▼.  Council 
Bluffs,  67  Iowa,  343. 

In  the  construction  of  his  building  it  was  the  right,  if  not  the 
doty,  of  defendant  to  construct  it  with  reference  to  the  established 
gi*ade  of  the  streets  and  alleys,  and  it  will  be  presumed  that  he  did 
so,  as  there  is  no  evidence  to  the  contrary.  We  understand  that 
the  alley  where  the  water  fell  on  it  had  been  raised  to  grade,  and 
we  have  no  hesitation  in  affirming  the  right  of  the  defendant  to 
dischai^  the  water  which  fell  on  his  building  at  the  place  he  did,, 
in  the  absence  of  any  regulation  of  the  municipality  directing 
otherwise.  The  plaintiffs'  premises  were  below  grade.  As  between 
them  and  the  city  they  were  required,  in  order  to  protect  themselves 
from  the  accumulation  of  surface  water,  to  raise  the  level  of  their 
lot.  The  same  principle  must  obtain  between  the  parties  to  the  ac- 
tion. No  more  water  fell  on  the  building  than  would  have  fallen  on 
the  ground  on  which  it  stood.  The  defendant  did  nothing  to  accu- 
mulate the  water.  At  most,  by  the  improvement  of  his  lot,  he 
changed  the  direction  of  the  water  falling  on  his  own  premises, 
and  he  caused  this  water  to  be  discharged  in  the  alley  at  grade. 
This,  we  think,  he  had  the  right  to  do.  The  escape  of  the  water 
from  the  alley  at  grade,  to  the  injury  of  the  plaintiffs,  was  due  to 
the  fact  that  their  premises  were  below  grade.  The  defendant  was 
not  bound,  in  the  absence  of  municipal  direction,  to  so  oonstmot 
his  building  as  to  cause  the  water  to  be  discharged  on  Third  street, 
nor  was  he  bound  to  construct  a  sewer  or  drain  to  carry  off  the 
water  which  fell  on  his  building.      Vanderwiele  v.  Tayhr,  65  N. 
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Y.  341.  The  defendant  did  not  precipitate  the  water  on  the  plain* 
tifis'  premiseSt  bnt  on  the  alley,  and  for  the  purposes  of  this 
case,  we  mnst  assume,  that  if  plaintiffs'  lot  had  been  raised  to 
grade,  no  water  from  the  alley  would  have  escaped  therefrom  to 
their  injury.  The  court  therefore  erred  in  rendering  judgment  for 
the  plaintiffs,  JudgimtU  rw^ned. 


Oabboll  Oomrrr  y.  Buoolbs. 

an  Iowa,SM.) 
B<md — wndUknial  tigning  by  furety, 

Wbeie  a  pabUe  offleer  procured  the  signatures  of  saretiee  on  bis  ottdal  bond 
on  ibe  nssnranee  that  he  would  procure  certain  others,  which  be  failed  to 
do,  the  signers  cannot  OTade  liabUitj  if  the  obligee  had  no  notice  of  the 
condition  and  the  bond  was  complete  in  form.* 

ACTION  on  an  official  bond.    The  opinion  states  the  case.    The 
plaintiff  had  judgment  below. 


George  W.  Paine  and  Jf.  W,  Beach,  for  appellants. 
B.  M.  Powers  and  /•  /•  McDuffie,  for  appellee. 

BoTHBOCK,  J.  W.  B.  Buggies  was  elected  treasurer  of  Oarroll 
county  at  the  general  election  in  the  year  1881.  He  was  re-elected 
at  the  general  election  in  1883,  and  the  bond  upon  which  this  suit 
is  brought  was  approyed  by  the  board  of  supervisors  at  their  meet- 
ing in  January,  18^4.  In  July,  1884,  Buggies  absconded,  and  it 
was  found  that  he  was  a  defaulter  in  the  sum  of  about  t24,000. 
There  are  various  defenses  pleaded  by  the  sureties  upon  the  bond, 
which  we  will  proceed  to  consider.  Some  of  them  may  properly 
be  disposed  of  in  a  very  brief  manner. 

[Minor  questions  omitted.] 

On  the  16th  day  of  November,  1888,  Buggies,  the  treasurer, 
called  upon  the  county  auditor,  and  requested  a  blank  bond,  that 
he  might  procure  sureties  thereto.     The  auditor  inserted  in  the^ 
blank  a  penalty  of  tlOO,000,  and  filled  other  blanks,  excepting  the 
blank  in  the  body  of  the  instrument  for  the  names  of  the  sureties, 

♦See  Nath  v.  I^iffoU  (83  Gratt.  (HW),  84  Am.  Rep.  780. 
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Baggies  took  the  oath  of  office  before  the  auditor  on  the  game  day, 
which  oath  was  indorsed  on  the  bond,  and  the  bUnk  bond  was 
delivered  to  him.  It  will  be  observed  that  this  was  several  weeks 
before  the  bond  was  approved.  The  sureties,  b^'ing  fourteen  in 
number,  reside  in  different  parts  of  Carroll  county.  Buggies  pro- 
cured their  signature  to  the  bond  by  personal  application  to  them. 
Some  of  them  were  procured  at  the  houses  of  the  sureties,  and 
others  at  stores  and  other  places  where  Buggies  happened  to  meet 
them.  The  amount  named  in  the  bond  being  large,  the  matter  of 
the  undertaking  by  the  sureties  was  fully  discussed  between  the 
sureties  and  Buggies.  In  all,  or  nearly  all,  of  these  interviews  with 
the  sureties,  Buggies  assured  them  that  he  would  procure  a  large 
number  of  the  substantial  citizens  of  the  county  to  sign  the  bond, 
and  in  most  instances,  he  named  certain  persons  who  he  stated  had 
•  promised  to  become  sureties;  and  he  assured  those  whose  names  he 
obtained  that  he  would  procure  the  names  of  others,  naming  them. 
The  sureties  signed  the  bond  with  this  understanding,  and  intend- 
ing to  be  liable  only  upon  the  condition  that  iho  other  names 
should  be  procured  by  Buggies.  But  Buggies  failed  to  keep  his 
agreement.  He  did  not  procure  the  signatures  of  many  persons 
whom  he  promised  the  defendants  he  would  procure,  and  upon 
which  promise  the  defendants  relied.  The  blank  in  the  body  of 
the  bond  for  the  names  of  the  sureties  was  not  filled  until  all  of  the 
defendants  had  signed  their  names.  The  blank  was  then  filled 
witli  the  names,  excepting  that  of  W.  F.  Minchen,  whose  name 
was  not  inserted  in  the  blank.  An  affidavit  of  all  the  defendants 
but  Minchen,  justifying  as  to  their  qualifications  as  sureties,  ap- 
peared upon  the  bond  as  having  been  made  and  sworn  to  before  a 
notary  public  on  the  7th  day  of  January,  1884.  The  affidavit  of 
Minchen  was  made  before  the  clerk  of  the  District  Court  on  the  8th 
day  of  January,  and  on  that  day  the  bond  was  approved  by  the 
board  of  supervisors. 

It  will  be  seen  from  the  foregoing  statements  of  facts  that  when 
the  bond  was  presented  to  the  board  for  approval  it  was  complete  in 
every  respect,  and  in  the  usual  and  proper  form,  with  the  single 
exception  that  the  name  of  Minchen  was  not  inserted  in  the  body 
of  the  instrument.  It'  is  claimed  by  appellants  that  as  the  bond 
was  not  to  be  delivered  to  the  county  without  the  additional  names 
which  Buggies  was  to  procure,  the  delivery  and  approval  by  the 
board  was  without  authority  from  the  sureties,  and  created  no  bind- 
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ing  obligafcion  against  them.  There  ia  a  large  namber  of  aathor- 
itiea  cited  by  counsel  for  both  parties  npon  the  qnestion  of  law  aris- 
ing upon  these  facts.  Many  of  these  aathorities  are  not  of  mach 
aid  in  the  determination  of  the  qnestion,  because  they  are  not  en- 
tirely in  point.  It  appears,  also,  that  such  as  are  applicable  to  the 
•question  are  not  in  accord.  But  our  examination  of  them  has  led 
us  to  the  conclusion  that  the  great  preponderance  of  authority,  and 
the  better  principle,  leaye  but  little  doubt  that  the  sureties  are 
liable.  Indeed  we  doubt  if  any  case  can  be  found  where  a  bond 
«ach  as  this  appeared  to  be  upon  its  face,  and  which  was  signed  by 
the  sureties  in  blank —  that  is,  without  the  names  of  others  inserted 
ill  the  bond  who  were  to  be  procured  as  sureties  —  has  been  held  in- 
valid becanse  the  names  of  the  sureties  were  procured  by  the  prin- 
cipal upon  condition  that  he  would  procure  others  to  sign  the 
instrument 

The  case  of  Dair  ▼.  United  SlaUs,  16  Wall.  1,  is  precisely  in 
point.  The  defense  of  the  sureties  was  the  same  in  that  case  as  in 
this.  The  bond  was  a  blank.  The  name  of  the  surety  to  be  pro- 
cured as  a  condition  was  not  in  the  bond  when  the  sureties  signed 
their  names.  It  was  held  that  the  defendants  were  liable,  and  the 
cause  is  distinguished  from  Pawling  t.  United  States,  4  Granch, 
219,  in  which  the  additional  sureties  to  be  procured  were  named  on 
the  face  of  the  bond.  In  Dair^s  case  one  Cloud  was  to  be  pro- 
cured as  a  co-surety.  The  court  says :  ''If  the  name  of  Joseph 
Cloud  appeared  as  a  co-surety  on  the  face  of  this  bond,  the  estoppel 
would  not  apply,  for  the  reason  that  the  incompleteness  of  the  in- 
strument would  have  been  brought  to  the  notice  of  the  agent  of  the 
government,  who  would  have  been  put  on  inquiry  to  ascertain  why 
Cloud  did  not  execute  it,  and  the  pursuit  of  this  inquiry  would 
have  disclosed  to  him  the  exact  condition  of  things.'^ 

The  case  of  Brawn  v.  Perkins^  42  Mich.  501,  was  a  suit  on  a 
guardian's  bond.  The  bond  was  drawn  up  on  a  printed  form,  and 
filled  in  with  all  but  the  names  of  the  obligors.  It  purported  to  be 
drawn  to  bind  the  guardian  as  principal,  and  the  word  ''sureties'' 
was  partly  printed  and  partly  written,  with  a  blank  for  their  names 
not  filled  in.  Brown,  the  surety,  signed  the  bond,  while  no  name 
was  inserted  as  surety,  and  he  offered  to  show  that  when  he  had 
signed  it  he  gave  it  to  the  guardian  with  an  agreement  that  ho  should 
procure  the  signature  of  one  Withey  as  another  surety,  and  that  the 
bond  shoulrl  not  be  used  without  Withey's  signature;  that  the 
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guardian  did  not  procure  Withey^s  signature,  but  took  the  bond  to 
the  judge  of  probate,  who  wrote  in  Brown's  name,  and  changed  the 
word  '* sureties ''  to  ''surety,"  and  made  an  order  of  approval.  It 
was  held  that  the  surety  was  liable  upon  the  bond.  And  see  also, 
McCurmick  v.  Bay  City,  :i3  Mich.  457;  State  v.  Pecky  53  Me.  :«84; 
SUUe  V.  Pepper,  31  Ind.  76;  Millett  v.  Parker,  2  Mete.  (Ky.)  608. 

The  defendants,  among  other  cases,  rely  upon  Daniels  v.  Oower,. 
54  Iowa,  319.  That  was  an  action  against  sureties  upon  a  non-ne- 
gotiable promissory  note,  and  it  was  held  that  when  an  instrument 
of  that  kind  was  signed  by  sureties,  and  deposited  with  a  stranger 
to  the  note,  to  be  delivered  upon  a  certain  condition,  and  was  de- 
livered by  the  depositary  to  the  principal  maker,  and  by  him  to  the 
payee,  in  violation  of  the  condition,  the  delivery  was  not  binding 
upon  the  sureties,  and  the  note  against  them  was  not  enforceable. 
It  is  true,  it  is  said  in  that  case  that  the  principle  involved  in  casea 
ai'ising  upon  official  bonds  is  very  nearly  the  same.  But  the  ques- 
tion as  to  the  rights  of  sureties  upon  official  bonds  was  not  before 
the  court,  and  what  is  said  in  the  opinion  in  relation  thereto  was 
not  essential  to  the  determination  of  the  case. 

The  case  of  Pqjper  v.  State,  22  Ind.  399,  cited  in  the  opinion,  is 
not  in  point  in  this  case,  because  in  that  case  the  names  of  certain 
persons  were  inserted  in  the  body  of  the  bond,  and  a  part  only  of 
such  names  were  afterward  signed  to  it.  It  was  a  case  similar  to 
Pawling  v.  United  States,  supra. 

Our  examination  of  this  question  in  this  case  has  convinced  us 
that  the  rights  of  parties  of  official  bonds  are  not  just  iike  the 
rights  of  parties  to  purely  personal  transactions.  A  board  of  super- 
vtsora  should  not  be  required  to  compel  the  attendance  of  sureties 
to  official  bonds,  to  ascertain  whether  their  names  were  affixed  with 
conditions.  They  do  not  even  have  the  power  to  compel  such  at- 
tendance. The  time  and  place  for  the  approval  of  such  bonds  are 
fixed  by  law.  The  board  ought  not  to  be  expected  to  follow  the 
principal  over  the  county,  and  seek  out  and  interview  the  sureties 
upon  the  subject  of  their  obligation.  It  was  the  duty  of  the  sure-  / 
ties  to  see  that  the  principal  in  the  bond,  who  was  their  agent,  and  . 
who  undertook  to  procure  the  additional  sureties,  performed  that 
duty,  and  in  the  event  of  his  failure  to  do  so  withdraw  from  the 
bond  before  its  approval.  When  the  bond  is. in  proper  form,  there 
is  nothing  to  apprise  the  board  of  superisors  of  any  conditions  or 
limitations  upon  the  obligation  of  the  parties  thereto,  and  sureties 
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ought  not  to  be  allowed  to  wait  until  a  defalcation  occurs  to  make 
known  and  avail  themselves  of  private  stipulations  and  conditions 
between  themselves  and  their  principal.  We  have  no  doubt  that 
nearly  every  official  bond  now  in  force  in  this  State,  including  bonds 
of  public  officers,  executors,  administrators  and  guardians,  is  ns 
vulnerable  to  a  defense  of  this  kind,  real  or  assumed,  as  the  bond 
in  suit;  and  if  we  were  to  hold  that  such  a  defense  is  available  to  a 
surety « it  would  in  our  opinion  tend  very  greatly  to  impair  the  value 
of  official  bonds.  As  is  said  in  Dair  v.  Untied  States,  supra:  ''  It 
is  easy  to  sec  if  the  obligors  are  at  liberty,  when  litigation  arises  and 
lofls  is  likely  to  fall  upon  them,  to  set  up  a  condition  unknown  to 
the  person  whose  duty  it  was  to  take  the  bond,  and  which  is  unjust 
in  its  result,  that  the  dificulties  of  procuring  satisfactory  indem- 
nity from  those  who  are  required  by  law  to  give  it  will  be  greatly 
increased.  Especially  is  that  so  since  parties  to  the  action  are  per- 
mitted to  testify.^  Judgment  afirmed. 


BnsirsT.  Ohioaoo,  Milwaukeb  &  St.  Paul  Bailwat  Coxpavt. 

m  Iowa,  4fi0  J 

N^gU^enee — eowMbvtory — pr€9wniplion», 

Ab  ezperleneed  brakeman,  when  last  seen  aUve,  was  setting  the  brake  on  a 
freight  car.  The  train  separated  in  front  of  him  and  he  was  fonnd  on  the 
traek  ran  over  and  kiUed.  HM^  that  this  proof  Justified  the  submission  of 
the  question  of  contribntory  negligence  to  the  jury.     {See  naU,  p.  289.) 

ACTION  for  death  of  plaintiff's  son.     The  opinion  states  the 
case.     The  plaintiff  had  judgment  below. 

Burton  Hanson  and  Noble  <B  Updegraff,  for  appellant 

S.  P.  Adams  and  A.  Ohaptn,  for  appellee. 

.  SxxvsBSy  J.  The  plaintiff's  son  was  a  brakeman  on  a  freight 
train  in  the  employ  of  the  defendant.  The  defendant  was  moving 
a  todn  consisting  of  seventeen  or  eighteen  freight  cars,  westward 
from  McGregor  toward  Anstin*  There  were  three  brakemen  on  the 
train.  Strang  was  head,  the  deceased  the  middle,  and  Allen  the 
rear  brakeman*  There  is  on  the  track  a  sag,  then  a  rise  or  '*  hog's 
back,"  and  then  a  down  grade.     When  abont  one-half  of  the  tram 
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was  on  the  '*  bogfs  back/'  it  separated  between  the  fifth  and  sixth 
cars  from  the  rear.  About  the  time  the  sag  was  reached  the  plain- 
tiffs son  and  the  rear  brakeman  were  on  top  of  the  cars,  the  de- 
ceased being  on  the  fifth  car  from  the  rear,  and  the  other  brakeman 
on  the  car  next  to  the  caboose.  The  evidence  tended  to  show  that 
the  deceased  set  the  brake  on  the  car  he  was  on  just  prior  to  the 
separation.  His  body  was  found  shortly  afterward  on  the  track. 
He  must  have  fallen  from  the  car  to  the  ground,  and  been  run  over 
by  the  rear  portion  of  the  train.  Whether  the  fall  was  accidental 
and  through  carelessness  on  his  part,  or  whether  he  jumped  from 
the  train  there  is  no  evidence  tending  to  show,  except  that  there 
were  some  marks  or  indications  on  the  ground  that  he  struck  it 
first  with  his  feet. 

[Other  points  omitted.] 

The  defendant  insists  that  there  is  no  evidence  of  negligence  on 
the  pai*t  of  the  employees,  and  that  the  plaintifF  failed  to  show  that 
his  son  was  not  guilty  of  contributory  negligence.  The  only  evi- 
dence of  negligence,  as  we  have  said,  is  that  the  forward  brakeman 
failed  to  apply  the  brakes  at  the  proper  time.  This  must  neces- 
sarily depend  on  the  condition  of  the  track,  that  is,  the  character 
and  extent  of  the  grade,  and  perhaps  other  matters  should  be  con- 
sidered. It  must  be  confessed  that  there  is  little  or  no  evidence 
except  the  fact  that  the  pin  broke  and  the  train  separated.  Whether 
this  alone  is  sufficient  to  authorize  a  recovery  we  do  not  determine, 
for  the  reason  that  on  another  trial  the  evidence  may  be  materially 
different. 

As  to  the  other  question,  all  that  appears  is  that  the  deceased 
was  an  experienced  brakeman,  of  good  habits.  It  must  be  pre- 
sumed that  he  was  in  his  proper  place,  engaged  in  the  performance 
of  his  duties;  that  he  properly  applied  a  brake  on  the  fifth  car,  but 
at  which  end  does  not  clearly  appear,  but  it  may  be  the  jury  was 
authorized  to  find  that  the  brake  was  near  the  forward  end  of  the 
car.  The  train  separated  between  that  car  and  the  one  preceding 
it,  and  in  some  manner  unknown,  tlie  deceased  fell  from  the  train. 
When  last  seen  alive,  the  deceased  was  in  a  proper  manner  per- 
forming his  duties,  and  therefore  was  not  negligent.  In  about  one 
minute  afterward  he  disappeared,  and  was  probably  then  dead. 

There  are  cases  which  hold,  when  the  evidence  wholly  fails  to 
show  that  the  deceased  was  using  due  care,  that  there  cannot  be  a 
recovery.     Corcoran  v.  Boston  <B  A,  R.  Co,,  13d  Mass.  507;  RHoj^ 
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Y.  Railroad  Co.,  135  Mass.  292.  It  has  been  said  that  ''when  cironm- 
stances  point  just  as  much  .to  the  negligence  of  the  deceased  as  to 
its  absence,  or  point  in  neither  direction,  the  plaintiff  should  be 
nonsuited.*'  Cordett  y.  New  York  Cent,  d  H.  R.  R.  Co.,  75  N.  Y. 
330;  8.  c,  26  Am.  Rep.  550.  This  court  however  has  held  that 
the  jury  may  infer  due  care  under  circumstances  quite  similar,  if 
not  in  principle  identical,  with  the  case  at  bar.  Oreenieaf  y.  III. 
CenL  R.  C,  29  Iowa,  14.  See  el^oAUen  y.  WiUard,  57  Penn.  St. 
374  (380);  Oay  v.  Winter,  34  Cal.  153;  8trong  v.  City  of  Steven's 
Point,  62  Wis.  255.     This  last  case  is  much  like  the  case  at  bar. 

We  are  not  prepared  to  say  that  there  was  no  evidence  which 
authorized  the  court  to  submit  the  question  of  due  care  on  the  part 
of  the  deceased  to  the  jury,  who  had  the  right  to  consider  all  the 
circumstances,  including  the  known  habits  of  the  deceased,  and 
the  instincts  of  self-preservation  with  which  all  men  are  imbued. 
If  the  cause  or  manner  of  the  death  were  wholly  unknown,  it  may 
be  that  a  different  rule  should  prevail. 

[On  other  grounds.]  Reversed. 

NoTB  BT  THB  Rbfobtbr.  —  See  Cosiiday  v.  AngeU,  12  R.  I.  447;  s.  c,  84 
Am.  Bep.  790;  IkUias  v.  Wichita  By.  Co.,  61  Tex.  427;  s.  c,  48  Am.  Rep.  297; 
LouUtUU,  etc.,  R.  Co.  v.  Ooett,  Admr.,  79  Ey.  442;  s.  c,  42  Am.  Rep.  227; 
Chase  Y.  Ife,  Cent,  R.  Co.,17  Me.  62;  s.  c,  52  Am.  Rep.  744.  Also  note,  28  Am. 
Rep.  568. 

Mr.  Thompeon  sajs  (Neg.  1176):  "  It  is  held  in  aeyeral  of  the  States  that 
in  order  to  make  out  a  prima  facie  case  the  plaintiff  most  not  only  show  neg- 
Ugence  on  the  part  of  the  defendant,  but  he  most  also  show  that  he  was  in  the 
exercise  of  due  care  in  respect  to  the  occurrence  from  which  the  injarj  arose. 
This  is  held  in  Massachusetts,  Blaine,  Illinois,  Iowa,  Connecticut,  Mississippi, 
Michigan  and  Indiana.  In  Pennsylvania,  Missouri,  Wisconsin,  Kentucky, 
Maryland,  Kansas,  Alabama,  Minnesota,  New  Jersey  and  California,  it  is  held 
that  the  negligence  of  the  plaintiff  contributing  to  the  injury  complained  of 
is  a  matter  of  defense,  and  that  ordinarily  the  burden  of  proving  it  is  on  the 
defendant.  In  New  York  and  several  other  States  the  decisions  are  irreconcil- 
able.*' These  other  States,  according  to  Mr.  Thompson,  are  Vermont,  Texas 
and  Ohio.  Mr.  Thompson  further  says  that  in  the  first  class  of  States  it  is  held 
that  proof  of  contributory  neglect  need  not  be  direct  but  may  be  inferred,  and 
in  the  second,  if  the  plaintiffs  case  raises  an  inference  of  neglect  on  his  part, 
he  moat  show  that  he  was  not  guilty  of  neglect.  Mr.  Thompson  evidently 
leans  in  favor  of  the  doctrine  that  the  burden  is  on  the  defendant. 

On  the  other  hand  Mr.  Beach,  the  latest  writer,  leans  heavily  the  other  way. 
Cont  Neg.  420.  He  says  "  the  dedded  weight  of  authority  **  is  that  other  way, 
and  that  *Hhis  is  the  rule  in  Massachusetts,  Maine,  Mississippi,  Louisiana,  North 
CbroUna,  Michigan,  Oregon,  Illinois,  Connecticut,  Iowa  and  Indiana."     He 
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admito  that  "this  role  has  not  in  general  foond  favor  with  the  text-writers, 
and  the  theorists  and  critics,"  and  that  opposed  to  it  are  the  decisions  of  *'  the 
Supreme  Court  of  the  United  States,  Alabama,  California.  (Jeorgia,  Kentucky, 
Kansas,  Maryland,  Minnesota,  Missouri,  New  Hampshire,  New  Jersey. 
Nebraska,  Oliio,  Pennsylvania,  Rhode  Island,  South  Carolina,  Texas,  Wiscon- 
sin. West  Virginia,  Vermont  and  Colorado,  as  well  as  England."  He  also 
finds  the  decisions  in  New  York  conflicting,  and  he  quotes  our  conclusion  as 
to  them,  in  the  note,  89  Am.  Rep.  518;  b^t  he  finds  that  since  that  time  the 
New  Tork  Court  of  Appeals  "has  taken  somewhat  advanced  ground  "  in  favor 
of  putting  the  burden  on  the  plaintiff,  and  considers  that  rule  "  as  well  settled 
as  any  rule  of  law  is  ever  likely  to  be."  We  can  hardly  agree  with  Mr. Beach 
•B  to  which  side  the  weight  of  authority  or  of  reason  incllnas. 


BooBBS  T.  Highland. 

(99  Iowa,  604.) 
Mortgage — thatM — of  unweanod  ooU$, 
A  mortgageof  a  mare  covers  her  colts  subsequently  foaled  until  tlMj  wn  WMUiedL 
rpHE  opinion  states  the  case. 

W.  H.  Stiles,  for  appellant. 
Porter  &  Porter,  for  appellees. 

Beok,  J.  I.  The  animals  seized  under  the  attachment  were 
two  sucking  colts,  two  and  three  months  old>  respectively.  The  in- 
tervenor  alleges  in  his  petition  that  before  the  colts  were  foaled  the 
defendant  executed  to  him  two  chattel  mortgages  upon  the  dams 
of  the  colts,  which  had  been  duly  recorded,  and  that  the  colts  were 
sucklings,,  of  the  age  of  two  and  three  months,  respectiyely,  when 
the  attachment  was  le^ed  upon  them,  and  were,  at  the  time  of  the 
levy,  in  the  possession  of  defendant.  The  intervener  also  alleges 
that  before  the  levy  he  notified  plaintifFs  of  his  mortgages,  and  his 
rights  thereunder.  The  mortgages  gave  the  intervener  the  right 
to  take  possession  of  the  mortgaged  property  whenever  he  should 
choose  to  do  so.  The  demurrer  was  sustained,  on  the  ground  that 
the  mortgages  did  not  attach  to  the  increase  or  progeny  of  the  mares. 

II.  In  our  opinion,  the  right  of  possession  of  the  colts  was  vested 
by  the  mortgage  in  the  intervener,  and  this  right  continued  cer- 
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tainly  until  the  colts  were  weaned,  or  should  be  weaned,  aocordiDg 
to  the  coarse  of  nature  or  the  usual  custom  of  those  wha  raise  horses. 
The  right  of  possession  of  the  colts  follows  the  dams,  for  the  reason 
that  the  two  cannot  or  ought  not  to  be  separated ;  and  when  a 
mare  having  a  young  colt  is  sold,  the  foal  usually  goes  with  her,  an- 
less^  by  express  agreement,  it  is  retained  by  the  seller.  The  reason 
for  this  rule  rests  upon  the  necessity  of  permitting  the  foal  to  draw 
nurture  from  the  dam  until  the  weaning  time«  As  between  the 
mortgagor  and  mortgagee,  this  rule,  we  think,  is  not  only  supported 
by  reason,  but  it  has  the  sanction  of  authority.  See  the  following 
cases  :  WinUr  y.  Landphere,  42  Iowa,  471 ;  Ihink  r.  Paul,  64  Wis. 
35;  a.  c,  54  Am.  Bep.  576 ;  Hughes  y.  Graves,  1  Litt  (Ky.)  317 ; 
Evans  y.  Merrihen,  8  Gill  &  J.  39  ;  Forman  v.  Proctor,  9  B.  Mon. 
124 ;  Fowl«r  v.  Mw^U,  11  How.  375  (396) ;  KMogg  y.  Lovely,  46 
Mich.,  131 ;  8.  c,  41  Am.  Rep.  151;  Darling  y.  Wilson,  60  N.  H.  59; 
s.  c,  49  Am.  Bep.  305.  The  attaching  creditor  acquires  through  his 
attachment  no  higher  or  better  right  to  the  property  seized  than 
was  held  by  the  defendant  when  the  attachment  was  levied,  unless 
some  fraud  or  collusion  of  the  parties  would  change  the  rights  of 
those  concerned.     Thomas  v.  Htllhouse,  17  Iowa,  67. 

It  follows  from  these  views  that  the  intervener  held,  under  his 
mortgages,  the  right  of  possession  of  the  property.  The  demurrer 
to  his  petition  was  therefore  erroneously  sustained. 

Reversed. 


JOUJSiBOV  Y.   MlLLBB. 

<P  lows,  SflS.) 

Malieiofu  prosecution  —  advice  of  ceuneel — etatemeni  qf  caee. 

In  an  action  for  malidoos  prosecntion,  the  defendant  may  avaU  himaelf  of  the 
defense  of  the  advice  of  counsel,  although  he  did  not  submit  to  his  counsel 
fiM!t8  which  he  might  have  ascertained  by  reasonable  diligence. 

ACTION  for  malicious  prosecution.    The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

Horace  Boies  and  Hubbard,  Clark  £  Dawley,  for  appellants. 
.  Charles  E,  Wheeler  and  W.  A.  Foster,  for  appellee. 
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Bebd^  J.  The  plaintiff  and  all  the  defendants,  except  S.  D.  Pot- 
ter, reside  in  Jones  county.  Potter  is  a  resident  of  Greene  coanty. 
In  June,  1874,  Potter  purchased  about  fifty  head  of  calves  in  Jones 
county,  which  he  drove  to  his  farm  in  Oreene  county.  The  defendant 
Foreman  claimed  that  four  of  the  number  belonged  to  him,  and  that 
they  had  been  stolen  from  him,  and  he  instituted  a  suit  for  their 
recovery  before  a  justice  of  the  peace  in  Greene  county,  and  on  the 
trial  he  established  his  right  to  them.  Potter  claimed  that  he  had 
purchased  said  calves  from  plaintiff,  and  an  indictment  was  subse- 
quently returned  by  the  grand  jury,  in  which  he  was  accused  of  the 
larceny  of  the  property;  but  upon  the  trial  of  the  indictment  be 
was  acquitted.  He  then  instituted  this  suit,  alleging  that  the  de- 
fendants had  conspired  together  to  institute  said  prosecution,  and 
that  it  was  commenced  maliciously  and  without  probable  cause. 

[Other  matters  omitted.] 

One  of  the  defenses  relied  on  was,  that  in  doing  what  they  did 
about  the  institution  of  the  prosecution,  the  defendants  acted  on 
the  advice  of  the  district  attorney,  to  whom  they  had  made  a  full 
and  fair  statement  of  the  facts  of  the  transaction  as  they  had  ascer- 
tained them,  and  of  the  evidence  which  could  be  produced  to  sub- 
stantiate the  charge  against  the  plaintiff,  and  who  had  advised  them 
that  the  facts  and  evidence  afforded  ground  for  the  institution  of 
the  prosecution.  The  District  Court  gave  the  following  instruc- 
tion: 

*^  (26)  Whether  or  not  the  defendants,  or  some  of  them,  did,  be- 
fore instituting  the  proceedings,  make  a  full,  fair  and  honest  state- 
ment to  the  district  attorney,  of  all  the  material  facts  bearing  upon 
the  guilt  of  plaintiff,  of  which  they  had  knowledge,  and  which  they 
could  have  ascertained  by  reasonable  diligence,  and  whether  in 
commencing  such  prosecution  the  defendants  acted  in  good  faith, 
upon  the  advice  of  said  district  attorney,  are  questions  of  fact  to  be 
determined  by  you  from  all  of  the  evidence  and  circumstances  in 
the  case.  If  yon  believe  from  the  evidence  that  none  of  the  defend- 
ants made  a  full,  fair  and  truthful  statement  of  such  facts  to  the 
district  attorney,  or  that  they  instituted  the  criminal  proceedings 
from  a  fixed  determination  of  their  own,  rather  than  from  the  ad- 
vice of  said  district  attorney,  the  advice  of  the  prosecuting  attorney 
would  not  be  a  defense  in  this  action.^ 

In  our  opinion  this  instruction  is  erroneous.  One  who  seeks  the 
advice  of  counsel  with  reference  to  the  commencement  of  a  criminal 
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proseoation  is  boand  to  act  in  good  faith  in  the  matter.  Unless  he 
does  this  he  will  not  be  protected  from  liability  on  the  ground  that 
he  acted  npon  the  advice  given  him.  He  is  required  to  make  to 
the  coansel  a  fall  and  fair  statement  of  all  the  material  facts  known 
to  hinoL  If  he  has  a  reasonable  ground  for  belieying  that  facts 
exist  which  woald  tend  to  exculpate  the  accused  from  the  charge^ 
good  faith  requires  that  he  shall  either  make  further  inquiry  with 
reference  to  those  faots^  and  communicate  the  information  obtained 
to  the  counsel^  or  that  he  shall  inform  him  of  his  belief  of  their 
existenoe,  in  order  that  he  may  investigate  with  reference  to  them, 
and  take  into  account,  in  forming  his  opinion^  the  information  at- 
tained with  reference  to  them.  But  he  is  not  required  to  do  more 
than  this.  He  is  not  required  to  institute  a  blind  inquiry  to  ascer- 
tain whether  facts  exist  which  would  tend  to  the  exculpation  of  the 
party  accnsed.  But  if  he  honestly  believes  that  he  is  in  possession  of 
all  the  material  facts,  and  makes  a  full  and  fair  statement  of  those 
facts  to  the  counsel,  and  acts  in  good  faith  on  the  advice  given  him» 
he  ought  to  be  protected.  This,  it  seems  to  us,  should  be  the  rule 
when  the  advice  of  private  counsel  is  relied  on.  But  there  are  more 
cogent  reasons  for  applying  it  where  the  communication  is  made  to 
the  public  prosecutor.  In  criminal  cases,  that  officer  is  the  repre- 
sentative of  the  State.  He  is  required,  not  only  to  prosecute  in- 
dictments which  are  found,  but  it  is  his  duty  to  assist  in  the  inves- 
tigation of  charges  against  individuals  which  are  brought  to  the 
attention  of  the  grand  jury.  He  is  by  law  made  the  legal  adviser 
of  the  grand  juiy.  When  a  complaint  is  made  to  him  that  a  pub* 
he  ofFenae  has  been  committed,  it  is  his  duty  to  investigate  the 
charge,  and  if  he  deems  it  a  matter  of  sufficient  importance  to  de- 
mand the  attention  of  the  grand  jury,  it  is  also  his  duty  to  have 
the  witnesses  subpoenaed  and  brought  before  that  body;  and  he  has 
the  right  to  appear  also  and  assist  in  their  examination.  Neither 
he  nor  the  grand  juiy  are  confined  in  their  investigations  to  the 
witnesses  named  by  the  complainant,  but  they  have  the  power  to 
sdod  for  and  examine  any  witnesses  who  they  have  reason  to  believe 
can  give  any  material  evidence  bearing  on  the  question  of  the  guilt 
of  the  accused.  We  shall  not,  of  course,  be  understood  as  holding 
that  a  party  who  maliciously  makes  a  groundless  charge  to  the  dis- 
trict attorney,  and  thereby  procures  the  finding  of  an  indictment, 
is  not  answerable  to  the  one  injured  by  the  proceeding.    It  would 

however  be  a  vmry  harsh  rule,  and  one  calculated  to  discourage  en- 
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tirely  the  making  of  complaints  by  private  individuals,  to  hold  that 
one  who  has  acted  on  the  advice  of  the  district  attorney,  given  upon 
a  full  and  fair  statement  of  all  the  material  facts  which  he  knew, 
or  which  he  had  reasonable  ground  to  believe,  existed  at  the  time, 
was  not  protectecl  by  the  advice  of  the  attorney,  simply  because  he 
did  not  before  making  the  compliant  learn  of  other  material  facts, 
of  the  existence  of  which  he  might  have  learned  by  reasonable  in- 
quiry. Yet  that  is  the  doctrine  of  the  instruction.  The  instruc- 
tion seems  to  have  the  support  of  Hilliard  in  his  work  on  Torts 
(vol.  1,  p.  506),  and  Wait  in  his  work  on  Actions  and  Defenses 
(vol.  4,  p.  335).  The  doctrine  of  the  text  is  supported  however 
by  but  few  of  the  cases  cited  in  the  notes  in  support  of  it,  and  we 
do  not  believe  it  is  sound* 

The  judgment  of  the  District  Court  will  be  reversed,  and  the 
cause  remanded.  Judgmeni  ctcoordingh/^ 
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(aO  Iowa,  70S.) 

OriminalUw — homioids  —  dtUif  to  retnat. 

Where  one  is  feloniouely  and  dangerously  assailed,  he  is  bonnd  to  retreat,  if 

he  can  do  so  without  danger. 

/^ONVIOTION  of  manslaughter.     The  opinion  states  the  case. 

Horace  Baiss  and  J.  J.  Ney,  for  appellant. 

A,  J.  Baker,  attorney-general,  for  the  State. 

Adamb,  G.  J.  I.  The  defendant  shot  his  father,  Patrick  Don- 
nelly, with  a  shot-gun,  causing  a  wound  of  which  he  died  about 
two  days  afterward.  The  deceased  had  become  very  angry  with 
the  defendant,  and  at  time  of  the  firing  of  the  fatal  shot  was  pur- 
suing the  defendant  with  a  pitchfork,  and  the  circumstances  were 
such  that  we  think  that  the  jury  might  have  believed  that  he 
intended  to  take  the  life  of  the  defendant.  On  the  other  hand^ 
the  circumstances  were  such  that  we  think  that  the  jury  might 
have  believed  that  the  defendant  could  have  escaped,  and  fully  pro- 
tected himself  by  retreating,  and  that  he  had  reasonable  ground 
for  so  thinking. 
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The  court  gave  an  instruction  in  these  words :  ''  You  are  instractefl 
that  it  is  a  general  role  of  the  law,  that  where  one  is  assaulted  by 
another,  it  is  the  duty  of  the  person  thus  assaulted  to  retire  to  what 
is  termed  in  the  law  a  wall  or  ditch,  before  he  is  justified  in  repel- 
ling such  assault  in  taking  the  life  of  his  assailant.  But  cases 
frequently  arise  where  the  assault  is  made  with  a  dangerous  or 
•deadly  weapon,  and  in  so  fierce  a  manner  as  not  to  allow  the  party 
thus  assaulted  to  retire  without  manifest  danger  to  his  life,  or  of 
^reat  bodily  injury;  in  such  cases  he  is  not  required  to  retreat/' 
The  defendant  assigns  the  giving  of  this  instruction  as  error.  He 
contends  that  the  court  misstated  the  law  in  holding,  by  implication, 
that  he  is  excused  from  doing  so  only  where  it  would  manifestly  be 
dangerous  to  attempt  it.  His  position  is  that  the  assailed  is  under 
obligation  to  retreat  ouly  where  the  assault  is  not  felonious,  and 
that  where  it  is  felonious,  as  the  evidence  tends  to  show  in  this 
•case,  he  may  stand  his  ground,  and  kill  his  assailant,  whatever  his 
means  of  retreat  and  escape  might  be,  provided  only  he  had  reason- 
able cause  for  believing  that  if  he  stood  his  ground,  and  did  not 
kill  his  assailant,  his  assailant  would  kill  him,  or  inflict  a  great 
bodily  injury.  Under  this  theory  and  the  evidence,  the  jury  might 
have  found  that  the  defendant  was  justified  in  killing  his  father, 
and  that  too  even  though  there  had  been  other  evidence  showing 
that  his  father  was  so  old  and  decrepit  that  the  defendant  could 
have  escaped  him  simply  by  walking  away  from  him.  It  is  perhaps 
not  to  be  denied  that  the  defendant's  theory  finds  some  support  in 
text-books  and  decisions.  But  in  our  opinion  it  cannot  be 
approved.  This  court  has,  to  be  sure,  held  that  a  person  assailed 
in  his  own  house  is  not  bound  to  retreat,  though  by  doing  so  he 
might  manifestly  secure  his  safety.  8tcUe  v.  Middleham,  62  Iowa, 
150.  While  there  is  some  ground  for  contending  that  the  rule  does 
not  fully  accord  with  the  sacredness  which  in  later  years  is  attached 
to  human  life,  the  course  of  decisions  appeared  to  be  such  as  not  to 
justify  a  departure  from  it.  The  rule  for  which  the  defendant  con- 
tends seems,  so  far  as  it  finds  support  in  the  authorities,  to  he  based 
upon  the  idea,  that  where  a  person  attempts  to  commit  a  felony,  it 
is  justifiable  to  take  the  ofFender's  life  if  that  is  the  only  way  in 
which  he  can  be  prevented  from  consummating  the  felony  attempted. 
But  where  a  person  is  assailed  by  another  who  attempts  to  take  his 
life,  or  inflict  great  bodily  injury,  and  th<»  assailed  can  manifestly 
secure  safety  by  retreating,  then  it  is  not  necessary  to  take  the  life 
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of  the  assailant  to  prevent  the  consummation  of  the  felony  attempted. 
In  Roscoe  Crim.  Ey.,  768,  note^  the  annotator  says:  '^  When  a  man 
expects  to  be  attacked,  the  right  to  defend  himself  does  not  arise 
until  he  has  done  every  thing  to  avoid  that  necessity, "  citing  People 
V.  Sullivan,  7  N.  Y.  396;  MitchM  v.  State,  22  Ga.  211;  Lyon  v. 
State,  itt  Oa.  399;  Cotton  v.  State,  31  Miss.  504;  People  v.  Hurley,  8 
CaL  390;  State  v.  Thompson,  9  Iowa,  188;  U.  S.  v.  Mingo,  2 
Gun.  1.  In  our  opinion,  the  court  did  not  err  in  giving  the 
instruction  in  question. 

[Omitting  minor  questions,]  Judgmmt  affirmed. 
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Mortgage — mtfrgtr, 

A  debtor  executed  a  mortgage  as  security  for  a  liability  incurred  by  hla  surety. 
Afterward,  the  surety  having  paid  the  debt,  the  debtor  deeded  the  land  to 
him,  subject  to  the  mortgage,  and  providing  that  it  was  "  to  remain  open." 
HM^  no  merger. 

ACTION  to  recover  land.     The  opinion  states  the  case.    The 
defendant  had  judgment  below. 

E.  C.  Haynsworth,  for  appellant. 
/.  H,  Bion,  contra. 

McOowAK,  J.  This  was  an  action  to  recover  210  acres  of  land 
under  the  following  circumstances:  On  September  9,  1872,  James 
H«  Butland  and  James  H.  Bion,  as  execators,  conveyed  to  one  O. 
P.  HofFman  a  tract  of  land  containing  1,159  acres,  which  included 
the  small  tract  in  dispute.  Hoffman  gave  his  bond  for  the  .pur- 
chase-money, with  the  defendant  corporation  as  surety,  and  on  the 
.same  day  executed  to  the  said  railroad  company  a  mortgage  of  the 
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premises,  to  indemnify  them  against  loss  as  sach  surety.  On  May 
11,  1882^  the  plaintiff,  Agnew,  recovered  a  judgment  against  the 
said  Hoffman  and  issued  execution  thereon.  On  October  27, 1882, 
the  railroad  company,  as  surety,  having  been  required  to  make- 
payments  on  the  purchase- money,  settled  with  Hoffman,  who  as- 
signed certain  choses  in  action,  paid  a  sum  in  lumber,  and  con- 
veyed 560  acres  of  the  land  mortgaged  to  them,  including  the  210 
acres  now  in  dispute,  toward  payment  of  the  mortgage  debt. 

This  conveyance  contained  the  following  clause:  *^  All  of  said 
tracts  being  portions  of  a  tract  of  1,159  acres  purchased  by  me  of 
James  IL  Butland  and  James  H.  Bion,  as  executors,  etc.,  on  Sep- 
tember 9,  1872,  payment  secured  by  my  bond,  with  the  aforesaid 
company  as  surety,  and  a  contemporaneous  mortgage  of  the  prem- 
ises for  joint  security  of  grantors  and  surety;  this  grant,  bargin, 
sale,  and  release  being  made  with  the  consent  of  James  H.  Bion  as. 
a  conveyance  of  the  said  three  tracts  of  land,  the  same  having  been 
paid  for  by  said  railroad  company;  and  hence  I  do  hereby  grant, 
baigin,  sell,  and  release  the  said  land  subject  to  a  mortgage  to  said 
company,  which  is  to  remain  open  to  prot^t  against  claim  of  dower, 
liens,  and  incumbrances,  together,"  etc. 

On  March  3,  1884,  the  sheriff,  under  plaintiff's  execution,  sold 
the  tract  of  210  acres,  and  the  plaintiff,  becoming  the  purchaser,, 
brought  this  action  for  the  land.  Trial  by  jury  was  waived,  and 
Judge  Wallace  dismissed  the  complaint.  -The  plaintiff  appeals  to* 
this  court  upon  the  following  grounds:  '^  1.  Because  his  honor  did 
not  find,  in  his  fifth  finding  of  fact,  that  on  October  27,  1882,  the 
said  O.  P.  Hoffman  and  the  defendant  herein  came  to  a  settlement, 
in  which  said  O.  P.  Hoffman  assigned  some  choses  in  action  and 
paid  the  defendant  $205  in  lumber,  and  conveyed  to  the  defendant^ 
in  settlement  of  the  balance  due  by  him,  568  9-10  acres,  it  being  a 
part  of  the  original  tract,  and  consisting  of  three  tracts,  of  which 
the  tract  of  210  acres  mentioned  in  the  complaint  is  one.  2.  Be- 
cause  his  honor  held  that  there  being  an  express  stipulation  in  the 
deed  of  conveyance  that  said  mortgage  should  remain  open,  the 
conve3rance  from  Hoffman  to  the  defendant  did  not  operate  to> 
merge  or  satisfy  said  mortgage  as  to  the  land  conveyed  to  the  de- 
fendant. 8.  Because  his  honor  did  not  hold  that  said  mortgage 
was  merged  or  satisfied  by  such  conveyance,  and  that  the  plaintiff 
is  entitled  to  the  possession  of  said  tract  of  land.  4.  Because  hia 
honor  did  not  hold  that  even  if  said  mortgage  was  not  merged  or 
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satisfied^  the  plaintiff  is  entitled  to  recover  the  posfiession  thereof, 
sabject  to  the  iien  of  said  mortgage/'  etc. 

It  is  true  that  under  oar  law  a  mortgage  of  real  estate  is  merely 
a  security  for  the  debt,  the  legal  title  remaining  in  the  mortgagor. 
The  conveyance  of  the  land  by  Hoffman  to  the  railroad  company 
uFas  sabsequent  to  the  recovery  of  Agnew's  judgment  against  Hoff- 
man^ and  therefore  that  conveyance  alone  could  not  stand  in  the 
way  of  title  acquired  under  Agnew's  judgment.  The  answer  to 
this  however  is,  that  there  was  a  lien  upon  the  land  when  Agnew's 
judgment  was  recovered,  viz.,  the  mortgage  of  the  railroad  com- 
pany, and  that  the  land  was  conveyed  to  the  company  in  payment 
of  the  debt  secured  by  that  senior  lien.  But  to  this  it  is  replied 
that  the  conveyance  of  Hoffman,  the  mortgagor,  to  the  company, 
the  mortgagee,  operated,  by  way  of  merger,  to  extinguish  not  only 
the  whole  mortgage  debt,  but  the  mortgage  itself,  leaving  the  land 
subject  to  the  next  lien,  precisely  as  if  the  mortgage  had  never 
existed;  so  that  the  question  is  whether  the  court  must  apply  techni- 
cal legal  doctrine  of  merger,  and  thereby  declare  the  mortgage  extin- 
guished, notwithstanding  the  stipulation  of  the  parties,  expressed 
in  the  conveyance  itself,  that  the  mortgage  should  ''  remain  open  ^ 
to  protect  the  purchaser,  who  had  paid  the  debt,  against  liens  sub* 
sequent  to  the  mortgage,  but  prior  to  the  conveyanoe  of  Hoffman 
to  the  railroad  company. 

In  this  State  the  legal  merger  has  been  applied  to  the  case  of  a 
mortgagee  purchasing  from  the  mortgagor,  or  under  legal  process 
against  him,  the  interest  known  as  the  equity  of  redemption.  See 
Devereux  v.  7b//,  ^  S.  G.  558.  The  general  doctrine,  as  stated  by 
Chancellor  Wardlaw  in  the  case  of  Allen  v.  Richardson,  9  Bich. 
Eq.  53  is  that  a  mortgagee,  who  buys  the  estate  under  mortgage, 
not  under  process  of  foreclosure  of  his  lien,  extinguishes  the  debt 
or  daim  with  lien  on  the  land,''  etc.  It  will  be  observed  that  the 
rule  as  here  announced  excludes  from  its  operation  a  case,  where 
the  mortgaged  premises  are  sold  to  pay  the  mortgage  debt,  under 
process  of  foreclosure.  In  such  case  the  mortgagee  may  purchase 
and  take  good  title.  So  far  as  title  to  the  premises  is  concerned,  it 
is  somewhat  dilBcult  to  draw  a  distinction  in  principle  between  a 
sale  for  the  purpose  of  paying  the  mortgage  debt  under  proceedings 
of  foreclosure  and  one  for  the  same  purpose  by  the  mortgagor  him- 
self. It  is  at  least  intelligible  how  such  a  purchase  might  be  held  as 
an  extinguishment  of  any  portion  of  the  mortgage  debt  which  the 
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conveyance  of  the  land  failed  to  pay.  But  it  is  not  eqaidly  clear 
why  a  private  sale  for  the  same  parpose  should  be  considered  iis 
placing  the  matter  in  the  same  condition  as  if  neither  the  mort- 
gage debt  nor  the  mortgage  had  ever  existed.  It  would  seem  that 
a  conveyance  in  part  payment  of  the  debt  secured  should  at  least 
carry  good  title  to  the  extent  of  the  payment  made  upon  the  debt. 
Such  is  undoubtedly  the  result  when  the  sale  is  made  under  pro- 
ceedings to  foreclose  the  lien. 

But  assuming  the  rule  to  be  as  stated^  none  of  the  cases  in  our 
books  deal  with  any  of  the  exceptions  and  qualifications  of  the 
general  rule  ;  as  for  instance^  the  case  of  an  express  written 
agreement  by  the  parties  that  there  should  be  no  merger,  but 
that  the  mortgage  shall  remain  open  for  the  protection  of  the 
purchaser.  Although  this  precise  point  has  never  before  arisen  in 
this  State,  it  seems  that  the  general  law  upon  the  subject  is  well 
settled.  Mr.  Pomerov  states  the  doctrine  as  follows:  ''  When  the 
owner  of  the  fee  becomes  absolutely  entitled  in  his  own  right  to  a 
charge  or  incumbrance  upon  the  same  land,  with  no  intervening 
interest  or  lien,  the  charge  will  at  law  merge  in  the  ownership  and 
cease  to  exist.  Under  like  circumstances  a  merger  will  take  place 
in  equity,  where  no  intention  to  prevent  it  has  been  expressed,  and 
none  is  implied  from  the  circumstances  and  interests  of  the  party. 
Generally  the  same  results  follow,  whether  a  mortgagee  assigns  ^v 
mortgage  to  the  mortgagor  or  the  mortgagor  conveys  the  land  to 
the  mortgagee.^'  2  Pom.  Eq.  Jur.,  §  790.  And  in  the  section  fol- 
lowing he  further  says:  ''If  there  is  no  reason  for  keeping  it  (the 
mortgage)  alive,  then  equity  will,  in  the  absence  of  any  declaration 
of  his  intention,  destroy  it;  but  if  there  is  any  reason  for  keeping 
it  alive,  such  as  the  existence  of  another  incumbrance,  equity  will 
not  destroy  it.  In  short,  where  the  legal  ownership  of  the  land  and 
the  absolute  ownership  of  the  incumbrance  become  vested  in  the 
same  person,  the  intention  governs  the  merger  in  equity.  If  the 
intention  has  been  expressed,  it  controls,"  etc.  2  Pom.  Eq.  Jar., 
§  791,  and  authorities  in  note ;  Jones  Mort.,  §  848 ;  Insurance 
Company  v.  Murphy,  111  XT.  S.  744. 

We  agree  with  the  Circuit  judge,  that  in  this  case  the  express 
agreement  of  the  parties  prevented  a  technical  merger,  and  the 
senior  mortgage  of  the  company  is  still  open.  The  plaintifF>  Agnew, 
only  purchased  the  equity  of  redemption,  and  he  is  not  entitled  to 
recover  possession  of  the  land  in  this  action.     Possibly  he  may. 
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upon  tender  of  the  mortgage  debt,  have  his  action  to  redeem,  but 
upon  that  subject  we  rnle  nothing  in  advance. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Circuit 
Oourt  be  affirmed. 

Judgment  itffiruisd. 

SiiiJPSON,  C.  J.,  concurred;  McItee,  J.,  dissented. 


State  v.  Moorb. 

OM  8.  C.  UO.) 
Oriminal  law  —  indietmmU — caption  —  anundment. 

Ad  indietment,  beaded  witli  the  name  of  tlie  State  and  coantjr,  alleged  the 
flame  oountj  as  tlie  county  where  tlie  court  was  bolden,  and  then  alleged 
that  "the  jurors  of  and  for  the.connt7  of  aforesaid,"  did  present,  etc. 

Hddt  (1)  that  the  omission  might  be  supplied;  (2)  that  it  was  not  material. 

/^ONVICTION  of  arson.     The  opinion  states  the  case. 

E.  Q.  Graydon,  for  appellant. 

M.  L.  Bonham,  Jr.,  and  W.  C,  McOowan,  contra. 

Simpson,  C.  J.  The  defendant  was  tried  for  arson  at  the  Sep- 
tember extra  term  of  the  Court  of  General  Sessions  for  Abbeville 
county.  He  was  found  guilty,  with  a  recommendation  to  mercy, 
and  was  sentenced  to  the  penitentiary  for  the  term  of  ten  years. 
Before  sentence,  his  counsel  moved  in  arrest  of  judgment  on  account 
of  alleged  defects  in  the  indictment^  and  also  for  a  new  trial,  both 
of  which  motions  were  overruled.  These  motions  are  renewed  here 
t>y  way  of  appeal. 

The  indictment  was  as  follows: 

"The  State  of  South  Carolina. —  Abbeville  County. 

'*  At  a  Court  of  General  Sessions,  begun  and  holden  in  and  for 
the  county  of  Abbeville,  in  the  State  of  South  Carolina,  ut  Abbe- 
ville court-house,  in  the  county  and  State  aforesaid,  on  .Monday, 
the  second  day  of  February,  in  the  year  of  our  Ijord  one  thousand 
eight  hundred  and  eighty-five,  the  jurors  of  and  for  the  county 

of aforesaid,  in  the  State  of  South  Carolina  aforesaid,  that 
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is  to  say,  upon  their  oaths,  present  that  John  Moore,  on  the  four- 
teenth day  of  November,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  eighty-four,  with  force  and  arms,  in  the  county 
of  Abbeville  and  State  aforesaid,  did  willfully  and  maliciously  set 
fire  to  and  burn  the  gin-house  of  Francis  Arnold,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  State  aforesaid.*' 

Ou  the  motion  in  arrest  of  judgment  below,  it  was  urged  that 
the  indictment  was  fatally  defective,  because:  1st.  That  no  county 
was  mentioned  in  the  indictment  as  the  county  of  the  jurors,  the 
word  "Abbeville  '*  being  left  out,  as  above.  2d.  That  it  was  not 
alleged  that  the  offense  was  committed  at  Abbeville  court-house. 
3d.  That  it  was  not  alleged  that  the  offense  was  committed  "  fe- 
loniously,*' the  word  "felonious*'  having  been  omitted.  4th.  That 
it  was  not  alleged  that  the  gin-house  was  within  two  hundred  yards 
of  the  dwelling-house.  6th.  It  was  not  alleged  to  be  "  appurte- 
nant" to  the  dwelling.  6th.  That  it  was  not  alleged  to  be  within 
the  curtilage.  7th.  No  allegation  that  it  was  an  out-house  of  the 
I)rosecutor.  8th.  That  it  was  not  alleged  to  be  a  parcel  of  the 
dwelling,  "  the  proof  offered  having  shown  that  the  said  gin-house 
was  within  two  hundred  yards  of,  and  appurtenant  to,  the  said 
dwelling-house." 

An  indictment  consists  of  three  prominent  features,  (I)  the  cap- 
tion, (2)  the  charge,  and  (3)  the  conclusion.  The  caption  ia  the 
heading  to  the  indictment,  and  is  not  strictly  a  part  of  it.  State 
V.  Williams,  2  McCord,  301;  Vandyke  v.  Bare,  1  Bail.  «5.  Only 
in  that  sense  the  expression  above,  that  it  is  one  of  its  features,  is 
usrd.  It  has  been  defined  to  be  that  part  of  the  record  in  a  crim- 
inal ciise  which  comprehends  the  judicial  history  of  the  cause  to 
the  time  of  the  finding  of  the  indictment.  Bish.  Gr.  Proc.,  ch. 
XI,  §  147.  It  is  an  entry  record,  showing  when  and  where  the 
court  is  held,  etc. 

There  has  been  some  contmriety  of  opinion  as  to  where  the 
caption  ends  and  the  indictment  begins,  and  especially  whether  the 
words,  **The  jurors,  etc.,  on  their  oaths,  present,"  constitute  a 
part  of  the  caption  or  a  part  of  the  indictment.  In  England,  and 
in  many  of  the  States  following  the  English  practice,  these  words 
are  termed  the  "commencement"  of  the  indictment,  and  not  oon- 
Bidored  to  be  a  part  of  the  caption.  But  in  our  State  it  has  been 
distinctly  held  that  they  are  part  of  the  caption;  that  it  is  mere 
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introdactory  matter,  and  coustitutcs  no  portion  of  the  indictment. 
In  the  case  of  State  v.  Creight,  1  Brev.  169;  8.  c,  2  Am.  Dec.  656; 
TuEZEVANT,  J.,  said  the  caption  ends  with  the  words,  *'  upon  their 
oaths,  present,'^  and  Okimke,  J.,  said  (p.  170)  :  ^'It  was  resolved, 
in  an  earlier  unreported  case  {State  v.  Johnston),  that  the  part  of 
the  indictment  here  in  question  was  a  part  of  the  caption." 

Now  the  caption  being  no  part  of  the  indictment  (State  y.  Wil- 
liainsy  supra),  SLud  the  omitted  word  here,  **  Abbeville,"  being  a 
part  of  the  caption  {State  v.  Creight,  supra),  it  follows  that  the  law 
in  reference  to  defects  in  the  caption,  and  not  the  rule  in  reference 
to  the  charging  part  or  the  conclusion,  should  govern  where  objec- 
tion is  made  on  account  of  alleged  defects.  And  it  must  be  remem- 
bered that  the  rules  in  such  cases  are  quite  different.  In  reference 
to  the  charging  part,  the  law  is  extremely  strict,  requiring  the 
closest  observance  to  established  forms  and  precedents,  and  de- 
manding a  complete  description  of  such  facts  and  circumstances 
^  constitute  the  crime,  without  inconsistency  or  repugnancy. 
Manner,  time  and  place  must  be  alleged,  and  even  particular  words 
and  phrases  sometimes,  though  they  may  seem  technical,  must  be 
used. 

This  strictness  is  however  not  required  in  reference  to  the  cap- 
tion, the  distinction  in  the  two  cases  being  that  the  charging  part 
is  really  the  matter  which  the  accused  is  called  upon  to  meet 
and  answer,  while  the  caption  is  a  mere  history  or  record  of  the 
caue,  up  to  the  finding  of  the  indictment,  containing  the  name  of 
the  court,  county  and  State,  and  where  and  by  whom  the  indict- 
ment  has  been  found.  It  is  important  for  the  accused  to  be  informed 
fully  as  to  the  crime  with  which  he  is  charged,  so  that  he  can  pre- 
pare for  his  defense  ;  so  that  he  can  be  shielded  against  a  second 
trial  for  the  same  offense;  and  it  is  important,  too,  to  the  court 
that  the  crime  charged  should  be  set  out  with  great  particularity, 
80  that  in  looking  at  the  record,  it  may  decide  whether  the  facts 
charged  constitute  an  offense  within  its  jurisdiction,  whether  a  con- 
viction will  warrant  punishment,  and  what  the  punishment  shall  be. 
These  reasons  however  do  not  apply  to  the  caption,  and  accordingly  as 
we  have  said,  the  rule  as  to  the  caption  is  much  more  liberal  than  as  to 
the  charging  part  of  the  indictment.  It  was  held  in  the  case  of  State 
V.  Oreight,  supra,  that  the  caption  may  be  made  up  or  amended  at  any 
time,  etc.  The  opinion  in  that  case  was  based  upon  the  case  of  State  v. 
Johnston,  supra,  in  which  a  motion  was  made  in  arrest  of  judgment  oa 
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several  grounds,  one  of  which  whs  that  the  caption  did  not  mention 
either  the  day  or  the  year  when  the  court  was  held,  at  which  the  bill 
wiis  found.     The  court  unanimously  overruled  the  motion. 

In  the  case  of  State  v.  Williams^  snpra^  a  similar  motion  was 
made  on  the  ground  that  it  was  not  set  out  in  the  caption,  that  it 
was  a  "special  court."  The  court  said  :  "The  caption  mast  set 
forth  with  sufiicient  certainty  the  court  in  which,  the  jurors  by 
whom,  and  also  the  time  and  i)lacc  at  which,  the  indictment  was 
found,  BO  that  it  might  appear  on  the  face  of  the  indictment  that 
the  court  had  jurisdiction  of  the  offense,  that  the  jurors  were 
sworn,  and  that  the  court  was  holden  at  the  jvopcr  time.'*  But 
in  regard  to  the  omission  complained  of,  it  said  farther:  "There 
is  no  doubt  however  about  the  right  to  amend  the  caption  of  an 
indictment  at  any  time,  and  leave  is  therefore  granted  to  amend. '* 
And  in  Vandyke  y.  Dare,  svpray  the  court  held  and  said:  "The 
caption  is  no  part  of  the  indictment,  etc.,  setting  out  the  style  of 
the  court,  tl)e  time  at  which,  the  names  of  the  jurors,  etc.,  may  b^ 
amended  at  any  time  by  the  journals  of  the  court" — farther  say- 
ing: '^  It  has  become  so  much  a  matter  of  course,  that  it  is  usnally 
left  in  blank  until  some  occasion  occurs  which  renders  its  perfection 
necessary,  and  then  leave  is  obtained  for  filling  it  up  as  a  matter  of 
course."  These  cases  have  been  referred  to  to  show  that  even  if  the 
word  '•  Abbeville,"  which  is  omitted  here,  ought  to  have  been  inserted, 
yet  that  the  defect  is  not  fatal;  it  may  be  inserted  afterward. 

But  is  the  omission  of  this  word  a  legal  defect  ?  We  think  8ot; 
because  though  the  word  itself  does  not  appear,  yet  in  sabstanoe 
and  proper  intendment  it  is  there.  As  we  have  seen,  the  caption 
of  an  indictment  in  this  State  does  not  end  until  it  reaches  the 
words,  "upon  their  oaths  do  present."  Down  to  that  point,  all 
the  preceding  part  constitutes  the  caption.  When  the  county  of 
Abbeville  then  is  used  in  the  preceding  part,  and  when  immedi- 
ately following  comes  "the  jurors  of  and  for  the  county  of 

aforesaid,"  is  not  that  in  substance  saying  the  county  of  Abbeville? 
1  Saund.  308,  note  1,  cited  in  State  v.  Lmnouy  3  Hawk.  178.  And 
would  it  not  be  a  subtle  distinction  indeed  to  hold  otherwise?  See 
the  case  of  State  v.  Coleman,  8  S.  C.  243,  a  case  of  murder,  and 
where  the  defect  complained  of  was  in  the  body  of  the  indictment, 
the  charging  part,  and  yet  it  was  not  held  fatal.  See  Beeves  t. 
State,  20  Ala.  33. 

[Minor  points  omitted.]  Judgment  affirmed. 
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WitneM — understanding  of  oath. 

A  boy  of  tweWe  yean  who  babitually  repeated  tlin  IjonVs  prnver,  and  liad 
heard  that  the  bad  man  caught  those  who  lied,  caned,  etc.,  but  had  never 
beard  of  a  Qod,  or  the  devil,  or  of  heaven  or  hell,  or  of  the  Bible,  and  had 
never  beard  and  had  no  idea  what  became  of  the  good  or  of  the  bad  after 
death,  is  not  a  competent  witness.* 

nOXYICTION  of  murder.     The  opinion  states  tho  case- 

IT.  D,  Traniliatn,  for  appellant 

J.  D.  Kennedy,  contra. 

Simpson,  C.  J.  The  defendant,  David  Belton,  wasconyictcd  of 
the  murder  of  Aaron  Dean  at  the  September  term,  1885,  of  the 
Court  of  General  Sessions  for  Kershaw  county,  his  honor.  Judge 
Hudson,  presiding.  From  the  judgment  he  has  appealed  upon 
four  exc^eptions,  raising  questions  as  to  the  competency  and  admis- 
ability  of  certain  testimony  introduced  by  the  prosecution.  The 
first  is  as  to  the  competency  of  a  witness,  Jim  Miller.  *  This  wit- 
ness was  a  boy  about  twelve  years  of  age.  He  seems  to  have  been 
a  boy  of  at  least  ordinary  intelligence,  and  although  he  had  learned 
from  his  mother,  since  dead,  the  Lord's  prayer  when  he  was  five 
years  old,  and  according  to  his  statement  had  repeated  it  every  daiy 
since,  vet  he  said  he  had  never  heard  of  a  God  or  the  devil,  or  of 
heaven  or  hell,  or  of  the  Bible,  and  that  *'he  had  never  heard  and 
had  no  idea  what  became  of  the  good  or  of  the  bad  after  death." 
He  said  however  that  he  had  heard  it  said  that  the  bad  man  caught 
those  who  lied,  cursed,  etc.,  and  upon  being  examined  he  repeated 
the  Lord's  prayer.  The  presiding  judge,  in  his  report  of  the  case 
us  to.  this  matter,  states  as  follows:  ''As  for  the  colored  youth,  he 
manifested  an  unusual  sense  of  the  efficacy  of  |>rayer,  and  the 
future  torments  by  the  bad  man  awaiting  those  who  speak  falsely, 
though  his  answers  as  to  a  God,  heaven,  etc.,  were  singular.     The 

•See  OairUr  ▼.  8taie  (08  Ala.  62),  85  Am.  Rep.  4. 
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court  gave  liim  instructions  as  to  tlie  meaning  and  obligations  of  an 
oath  and  then  permitted  him  to  be  sworn.''  His  tidmission  is 
assigned  as  error  in  the  first  exception. 

[Minor  exceptions  omitted.] 

Now  let  us  recur  to  the  iirst  exception.  A  leading  case  u|)on  the 
question  of  law  raised  therein  in  England  is  the  Ciise  of  Omichund 
y.  Barker,  reported  in  1  Willes,  538,  and  more  fully  in  1  Atk.  21, 
and  found  in  1  Smith  Lead.  Cas.  195.  In  this  case,  upon  a  full 
and  most  intei'esting  discussion  of  the  whole  question  of  the  com- 
petency of  a  witness  as  affected  by. his  religious  creed,  it  was  made 
to  rest  upon  tlie  question  of  his  belief  in  the  existence  of  a  God, 
and  rewajfds.  and  punishments  by  Him,  either  in  this  world  or  ii^ 
the  future  state,  **  the  court  stating  that  one  who  believes  in  a  future 
stiite,  and  that  he  shall  be  punished  in  the  next  world  as  well  as  in 
this  if  he  does  not  swear  the  truth,  should  be  entitled  to  the  greater 
credit,  as  he  is  plainly  under  the  strongest  obligation."  In  most  of 
the  States  of  the  Union,  it  has  been  held  that  the  competency  of  a 
witness  is  not  affected  by  a  disbelief  in  a  future  state,  and  that  his 
testimony  should  be  admitted  if  he  believes  in  the  existence  of  a 
God  and  in  Divine  punishment  of  crime.  See  Hunscom  v.  Hum- 
com,  15  Mass.  184;  Brock  v.  AliUigan,  10  Ohio,  121;  Blocker  v. 
Burness,  2  Ala.  354;  United  States  t.  Kennedy,  3  McLean,  175; 
Bennett  v.  State,  1  Swan.  411.  In  oar  own  State,  the  case  of  Jone6 
V.  Harris,  1  Strob.  160,  lays  down  very  much  the  same  doctrine, 
holding  that  a  belief  in  Ood  and  His  providence  is  sufficient  to  es- 
tablish the  competency  of  a  witness,  objected  to  on  account  of  de- 
fective religious  beliefs. 

Now  let  the  competency  of  the  witness,  James  Miller,  be  tested 
by  the  rule  of  Jones  v.  Harris,  supra,  which  is  the  law  of  South 
Carolina  on  this  subject.  Did  he  believe  in  a  God  and  His  provi- 
dence ?  He  stated  to  the  court  that  he  had  never  heard  of  a  God. 
or  of  a  heaven,  or  of  a  hell,  or  of  a  devil.  How  then  qould  he 
have  a  belief  in  the  existence  and  providence  of  a  Great  Being,  of 
whom,  up.  to  the  time  that  he  was  offered  as  a  witness,  he  had 
never  heard  even  ?  Such  a  belief,  under  such  circumstances,  seems 
impossible.  In  the  absence  of  such  belief,  he  was  incompetent 
under  the  authorities  cited.  The  fact  that  he  had  learned  the 
Lord's  prayer,  had  repeated  it  daily  for  years,  repeated  it  in  court, 
and  stated  that  he  had  heard  it  said  that  the  bad  man  caught  those 
who  lied  and  cursed,  etc.,  did  not  furnish,  as  it  seems  to  us,  suffi- 
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cient  proof  of  a  belief  on  his  part  of  the  eT^istence  and  providence 
of  a  Being  of  whom,  up  to  that  moment,  he  had  never  heard. 

Judgment  reversed  and  cause  retiiawled. 
McIvRB,  J.,  concnrred. 

McOowAif,  J.,  dissenting.  I  incline  to  think  that  the  colored 
iad,  Jim  Miller,  was  a  competent  witness  under  the  ruling  in  Jones 
T.  Harris.  He  was  not  educated  in  book,  but  he  had  at  least 
ordinary  intelligence,  and  was  twelve  yeai*s  of  age.  Althongh  he 
«iid  he  had  never  beard  of  **God,"  yet  he  could  rej^eait  the  Lord's 
iirayer,  and  had  ^'a  strong  sense  of  the  future  torments  of  the  bad 
man,  awaiting  them  who  speak  falsely. ''  Wns  not  this  really  a 
belief  in  Providence  and  rewards  and  punishments  ?  The  tendency 
in  the«e  latter  days  is  ''to  enlarge  the  circle  of  competency  by 
directing  objections  to  the  credibility  of  witnesses.'' 


Watson  v.  Watsok. 

CM  S.  C.  K8.) 
Covenant  '• —  to  stand  seUed  to  ums. 

« 

A  husband  ezecated  to  lils  wife  an  instrument  in  fonn  of  a  warrant j  deed,  to 
take  effect  at  his  deatb,  and  also  conditioned  "  not  to  be  in  full  force  until 
I  desire  to  act.'*    Held,  valid  as  a  covenant  to  stand  seised  to  uses. 

ACTION  to  recover  land.    The  opinion  states  the  case.     Tlie 
defendant  had  judgment  below. 

jB.  £0.  Ahney  and  E.  A.  Olover,  for  appellants. 

Hi,  C.  Butler  and  B,  W,  BetiiSy  contra. 

Simpson,  C.  J.  Tillman  Wiitson,  Sr.,  late  or  Edgefield  county, 
died  intestate  February,  1874.  He  died  childless,  but  he  left  sur- 
viving him  his  widow,  the  defendant,  and  several  collateral  kindred, 
among  whom  are  the  plaintiifs.  The  widow  administered  and  all 
of  the  real  estate  admitted  to  belong  to  the  deceased  has  been 
partitioned  among  the  parties  entitled.  The  widow  however  is  in 
the  T)os8ession  of  the  homestead,  containing  some  four  hundred 
acres,  which  she  claims  under  a  deed  executed  by  her  husband  in 
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July,  1870^  and  whicli  tliorcforc  wjis  not  embraced  in  the  partition. 
The  i)luintiffs  deny  the  validity  of  this  deed  as  a  conveyance  of 
this  property,  and  tlie  action  below  wjia  brouglit  to  recover  one 
undivided  lialf  of  the  same.  The  defendant,  in  addition  to  relying 
on  the  deed,  plead  lapse  of  time  and  the  statute  of  limitations* 
The  action  below  was  commenced  in  January,  1884. 

The  cause  was  heard  by  consent  by  his  honor.  Judge  Witheb- 
siM)ON',  upon  testimony  taken  before  the  clerk  of  the  court.  His 
honor  found  as  matter  of  ftict  that  the  deed  in  question  htid  been 
exocntcd  and  delivered,  and  as  matter  of  law  that  it  was  a  covenant 
to  stand  seised  to  uses.  He  therefore  adjud;;ed  that  the  defendant 
ivas  en  tilled  to  tlie  land,  whereupon  he  ordered  the  complaint  to 
be  dismissed  with  costs. 

The  appeal  denies  the  execution  and  delivery  of  the  deed  ;  also 
that  it  could  be  construed  as  a  covenant  to  stand  seised  ;  and  also 
that  defendant  was  entitled  to  hold  the  land  under  said  deed.  It 
also  sissigns  error  to  the  Circuit  judge  in  admitting  cerUiin  testimony 
as  to  the  acts,  declarations  and  intention  of  Tillman  Watson  con- 
cerning  said  deed.    The  following  is  a  copy  of  the  deed  in  question: 

**  State  of  South  Carolina  — Edgefield  County. 

**Knovv  all  men  by  these  presents  ihat  I,  Tillman  Watson,  Sr., 
of  Edgefield  county,  in  the  State  aforesaid,  in  considenition  of 
the  affection  I  bear  my  wife,  Elizabeth  C.  Watson,  at  and  before 
the  sealing  of  these  presents,  have  gnmted,  bai'gained,  and  at 
my  death  by  these  presents  do  grsint.  bargtiin,  and  release'  unto 
the  Siiid  Elizabeth  C.  Watson  all  that  tract  or  parcel  of  land 
known  as  my  Iromestead,  containing  four  hundred  acres,  more  or 
less,  situate,  lying,  and  being  in  the  county  of  Edgefield  and 
Stiite  aforesaid,  near  Kidge  Spring  depot,  on  the  Charlotte, 
Columbia  and  Augusta  milroiid,  being  bounded  as  follows,  viz.: 
On  the  north,  by  lands  of  P.  J.  Quattlobaum;  on  the  east  and 
south,  by  lands  of  Burrell  Boatwright;  and  on  the  west,  by  the 
Charlotte,  Columbia  and  Augusta  railroad  and  land  of  Mrs.  T. 
Watson;  together  with  all  the  kitchen  and  honsehold  fnrnitnre 
and  effects,  with  all  and  singular  the  rights,  members,  heredita- 
ments, and  appurtenances  to  the  said  premises  belonging  or  in 
anywise  incident  or  appertaining.  To  have  and  to  hold  all  and 
lingular  the  premises  before  mentioned  unto  the  said  Elizabeth 
C.   Watson,  her   heirs   and   assigns,   forever.     All  of   the  before 
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meotioued  property  I  give  to  my  wife^  Elizabeth  C.  Watson, 
independent  of  her  dower,  and  no  enumeration  or  deduction  is  to 
be  made  against  her  in  consideration  theroof  in  the  final  distribu- 
tion of  my  estate;  and  I  do  bind  myself »  heirs^  executors,  uiid 
administrators  to  warrant  and  forever  defend  all  and  singular  tlic 
said  premises  unto  the  said  Elizabeth  C.  Watson,  her  heira  and 
assigns,  against  my  heirs  and  all  and  every  other  person  lawfully 
claiming  or  to  claim  the  same  or  any  part  thereof. 

"  Witness  my  hand  and  seal  this  thirteenth  day  of  July,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  seventy,  and  in 
the  ninety-fifth  year  of  American  independence.  This  paper  to  be 
in  full  force  until  I  desire  to  aot. 

'<  TiLLMAK  Watsoit,  Sr.  [l.  &] 

^*  Signed,  sealed,  and  delivered  in  the  presence  of 

'*  P.  J.  QUATTLBBAUM, 

"  B.  p.  Jones. 

"Statb  of  South  Caboltna  —  Edgefield  County. 
"Personally  appeared  before  me  P.  J.  Quattlebaum,  and  made  oath 
that  he  saw  the  within  named  Tillman  Watson,  Sr.,  sign,  seal,  and, 
as  his  act  and  deed,  deliver  the  within  deed,  and  that  he,  with  R 
P.  Jones,  witnessed  the  execution  thereof. 

"R  P.  QUATTLEBAUir. 

*'  Sworn  to  before  me  this  9th  day  of  August,  1873. 

"Jackson  Covar,  N.  P. 
"  Recorded  on  the  15th  day  of  December,  1875. 

*'Jesse  Jones,  C.  C,  C.  P:' 

The  questions  involved  in  this  appeal  were  very  fully  and  elabo- 
rately discussed  before  us  on  both  sides,  and  esiiecially  was  much 
light  thrown  upon  the  intricate  subject  of  conveyances,  both  at 
common  law  and  under  the  statute  of  uses,  many  authorities  having 
been  cited  and  ably  commented  upon.  The  case  however  involves 
au  examination  of  only  one  of  the  classes  of  conveyances  discussed, 
to-wit:  covenants  to  stand  seised,  which  originally  only  created  a 
trust  enforceable  in  equity,  but  afterward  by  the  statute  of  uses 
conveyed  the  legal  title,  and  therefore  since  the  statute  recognized 
at  law.  The  Circuit  jndge  held  the  deed  in  question  here  a  cov- 
enant to  stand  seised,  and  whether  he  erred  in  thus  holding  is  the 
main  question  to  he  considered.  What  is  a  covenant  to  sUxnd  seised, 
and  what  are  its  prominent  features  and  characteristics  ? 
Vol.  LVIII  — 32 
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Mr.  Kent  describes  it  as  well  and  perhaps  better  than  can  be 
found  elsewhere.  No  apology  is  therefore  necessary  for  quoting 
from  him,  even  at  some  length.  He  says:  '^By  this  conyeyance  a 
person  seised  of  lands  covenants  that  he  will  stand  seised  of  thcni 
to  the  use  of  another.  On  executing  the  covenant  the  other  party 
becomes  seised  of  the  use  of  the  land,  according  to  the  term  of  the 
use,  and  the  statute  of  uses  immediately  operates  and  annexes  the 
possession  to  the  use.  This  conveyance  has  the  same  force  and 
effect  as  a  common  deed  of  bargain  and  sale,  but  the  great  distinction 
between  them  is  that  the  former  can  only  be  made  use  of  among 
domestic  relations,  for  it  must  be  founded  on  the  consideration  of 
blood  or  marriage.  No  use  can  be  founded  for  any  purpose  by  this 
conveyance  in  favor  of  a  person  not  within  the  influence  of  the 
domestic  consideration;  and  it  makes  no  difference  whether  the 
graniee,  if  he  be  a  stranger  to  the  consideration,  is  to  take  on  his 
own  account  or  as  a  mere  trustee  for  some  of  the  family  connec- 
tions.  He  is  equally  incompetent  to  take.  The  existence  of 
another  consideration  in  addition  to  that  of  blood  or  marriage  will 
not  impede  the  opei*ation  of  the  deed.  Covenants  to  stand  seised 
ai*e  a  species  of  conveyance  said  no  longer  to  be  in  use  in  England^ 
as  no  use  would  vest  in  a  stranger  to  whom  the  consideration  of 
blood  did  not  extend.  They  owe  their  efficacy  to  the  statute  of 
use&  *  *  *  But  if  the  covenant  to  stand  seised  be  founded  on 
the  requisite  consideration,  it  would  be  good  as  a  grant,  for  there 
would  bo  no  dispute  about  the  intention,  and  it  is  admitted  that  in 
a  covenant  to  stand  seised  any  words  will  do  that  sufficiently  indi- 
cate the  iutcntion.  It  is  a  principle  of  law  that  if  the  form  of  the 
conveyance  "be  an  inadequate  mode  of  giving  effect  to  the  intention, 
according  to  the  letter  of  the  instrument,  it  is  to  be  construed 
ander  the  assumption  of  another  character  so  as  to  give  it  effect. 

«  «  «  rJ^Y^Q  qualification  to  this  rule  is,  that  the  instrument 
must  partake  of  the  essential  qualities  of  the  deed  assumed;  and 
therefore  no  instrument  can  operate  as  a  feoffment  without  livery, 

«  «  *  j^QY  03  o  grant,  unless  the  subject  lies  in  grant;  nor  tis 
a  covenant  to  stand  seised  without  the  consideration  of  blood  or 
marriage;  nor  as  a  bargain  and  sale  without  a  valuable  consideration. 
If  there  bo  no  lease  to  make  a  deed  good  as  a  release,  and  no  livery 
to  make  it  good  as  a  feoffment,  it  may  operate  as  a  bargain  and 
sale;  or  if  a  release  cannot  operate  because  it  attempts  to  convey 
a  treeholA  i?i  futuro,  it  will  be  available  as  a  covenant  to  stand 
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fleiBcd  provided   thei*c  be  the  requisite  consideration/'     4  Eent^ 
493-d. 

It  appears  from  this  that  the  principal  characteristics  of  a  covenant 
to  sUiud  seised  are,  first,  the  intention;  secondly,  it  must  be  founded 
itpiin  the  consideration  of  blood  or  marriage,  and  it  may  ci*eatc  a 
freehold  in  futuro;  and  further  though  the  form  of  the  deed 
according  to  its  letter  may  not  be  a  covenant  to  stand  seised,  yet  if 
«uch  be  the  intention  it  will  be  so  construed  provided  the  consider- 
ation be  that  of  blood  or  marriage.  See  also  our  cases  of  Chancellor 
T.  Wifidham,  1  Bich.  164;  8.  c,  42  Am.  Dec.  411;  and  Kinsler 
v.  Clark,  1  Eich.  170,  especially  on  the  point  of  creating  a  freehold 
in  futuro  by  covenants  to  stand  seised.  Now  let  the  deed  in  ques- 
tion be  tested  by  the  principles  laid  down  in  the  authorities  cited. 
The  consideration  is  of  the  character  required  in  a  covenant  to  stand 
seised,  and  there  can  be  no  doubt  that  Mr.  Watson  intended  to 
create  an  estate  in  fee  in  his  wife  to  take  effect  in  enjoyment  at  his 
4eath,  reserving  a  life  estate  to  himself,  thus  creating  a  freehold  as 
to  enjoyment  in  futuro  y  one  of  the  leading  features  of  a  covenant 
to  stand  seised. 

The  case  of  Chancellor  v.  Wi^idliam.,  supra,  was  very  similar  to 
the  case  here.  In  that  case  one  John  Wilson,  by  words  inpi'eseiih, 
had  given,  granted  and  released  unto  his  son,  his  heirs  and  assigns, 
the  land  described  in  the  deed,  at  his  death  to  have  and  to  hold, 
etc.  It  was  held  to  be  a  covenant  to  stand  seised,  though  creating 
a  freehold  in  futuro.  And  so  too  in  the  case  of  Kinsler  v.  Clark, 
supra,  where  a  mother,  in  consideration  of  natuml  love  and  affec- 
tion, etc.,  gave  and  granted  to  her  two  sons  after  the  term  of  her 
natural  life  a  tract  of  land,  the  same  holding  was  had.  In  the 
former  case  Judge  Wakdlaw  said  the  aalhorities  cited  ^*  show  that 
a  deed,  whether  in  form  a  feoffment,  a  bargain  and  sale,  or  a  lease 
and  release,  if  the  consideration  of  blood  or  marriage  exists,  may, 
to  effect  the  intention  of  the  parties,  be  construed  to  be  a  covenant 
to  stand  seised;  that  give  and  grant  are  apt  words  for  such  covenant, 
and  that  it  is  the  duty  of  coui-ts  by  reasonable  construction  to  give 
effect  to  the  intention  of  pai*ties  not  inconsistent  with  law.  The  deed 
in  question  is  therefore  a  good  covenant  to  stand  8cisod  to  uses.'' 

Here  apt  words  are  used,  the  intention  is  apparent,  and  the  exact 
consideration  required  is  present;  why  therefore  should  we  not 
sustain  the  Cii'cuit  judge  in  his  holding  this  paper  a  covenant  to 
stand  seised  ?    It  is  urged  that  this  should  not  be  done,  fii*st,  because 
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iu  this  deed  personal  property  is  euibraced  (household  and  kitchiii 
furniture)^  which  could  not  be  made  the  subject  of  a  covenant  ta 
stand  seised;  and  second,  that  the  grantor  reserved  a  power  of 
1  evocation  by  the  last  words  of  the  deed,  **Thip  paper  to  be  in  full 
ioice  until  I  desire  to  act; "  and  it  is  contended  that  these  two  facts 
ditTercntiate  this  case  fioni  the  cases  relied  on  above.  It  is  true 
that  the  statute  of  uses  does  not  apply  to  personalty,  and  it  is  also 
I  rue  that  at  common  law.  while  a  conveyance  of  a  chattel  niight  bi> 
made  to  commence  infu/uro  at  a  definite  time  tlxed,  yet  it  couKl 
not  be  made  after  a  life  estate,  because  a  life  estate  was  supposed  to 
be  of  longer  duration  than  any  chattel.  This  ancient  common  law 
rule  howeviT  has  been  mucli  modified  since,  and  it  cannot  be  said 
now  that  it  has  been  established  as  an  inflexible  rule  lo  be  applied 
in  all  cases  of  i)ersonalty  without  regard  to  the  circumstances.  Bo 
this  as  it  may  however,  we  do  not  undei'stand  that  the  |>crsonalty 
here  is  really  in  contest.  Whether  it  has  been  destroyed  or  whether 
it  is  iu  the  possession  of  the  defendant,  does  not  api)ear. 

The  fact  though,  that  it  appears  in  the  deed  as  a  ^>ortiou  of 
I  he  property  attempted  to  be  conveyed,  is  made  use  of  as  an  argu- 
ment to  show  that  the  whole  paper  was  ambulatory  in  its  charac- 
ter, certainly  so,  as  is  contended,  with  reference  to  the  iiersoualtv, 
because  a  future  interest  could  not  be  created  therein  except  by 
will,  and  inferentially  so  as  to  the  laud,  because  it  is  embraced  in 
the  same  paper  with  the  personalty.  The  land  wiis  far  the  most 
important  and  valuable  portion  of  the  conveyance.  It  was  the 
homestead  of  these  two  old  people,  containing  some  400  acren. 
If  the  small  personalty  found  in  the  deed  had  not  been  embraced, 
we  think  there  could  be  but  little  doubt  as  to  the  intention  of  thir 
husband,  and  under  the  authorities  cited  above  it  would  have  been 
the  duty  of  the  court  to  declare  the  deed  a  covenant  to  stsuKi 
seised,  thereby  creating  a  freehold  in  futuro  in  his  widow.  Sucii 
being  the  fact,  is  it  not  much  more  reasonable  to  suppose  that  the 
small  personalty  embraced  was  thrown  in,  either  under  the  sup- 
}»osition  that  it  will  go  with  the  land  or  perhaps  inadvertently 
rather  than  to  show  that  the  deed  was  ambulatory,  in  the  mature 
of  a  will,  and  was  to  have  no  effect  except  as  a  will?  In  these 
^natters  it  must  be  observed  that  the  intention  must  always  contix>l, 
aiid  the  intention  must  depend  not  upon  the  effect  of  portions  of 
the  paper  taken  up  in  detached  parts,  but  upon  the  whole  paper 
construed  as  a  whole. 
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But  it  is  urged  that  the  last  line  of  a  deed  supra  affords  evidence 
that  the  deed  was  not  regarded  or  intended  by  old  Mr.  Watson  to 
be  irrevocable.  Without  going  into  the  question  of  powei^s  reserved 
in  such  cases,  it  seems  sufficient  here  to  say  that  the  line  in  ques- 
tion is  too  indefinite  and  vague  to  predicate  any  construction 
thereof.  In  the  first  place,  it  is  not  agi*eed  as  to  the  last  word  in 
the  line,  whether  it  is  ''act'^  or  '^alL'^  This  is  the  most  import^ 
4iut  word  in  the  line,  and  in  the  absence  of  a  distinct  underatanding 
of  what  it  is,  it  cannot  be  safely  interpreted.  All  of  the  foregoing 
portions  of  the  deed  are  reasonably  clear  and  free  from  doubt,  and 
•directly  opposed  to  the  effect  contended  for  from  this  line.  To 
overthrow  the  clear  portions  of  the  deed  by  a  portion  which  is  not 
distinctly  intelligible  seems  unreasonable.  Besides  the  only  intel- 
ligible portion  of  the  line  shows  that  Mr.  Watson  knew  that  he  had 
made  a  deed,  whicli  was  of  force  at  the  time  at  least  and  that  it 
passed  a  right  in  preseniu 

[Minor  matters  omitted.] 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  Cir- 
cnit  Court  be  affirmed.  JudginetU  aJirtneiL 


JoHKSON  v.  Pelot. 

CM  8.  C.  S54.> 

Tenants  in  common  —  improvements, 

A  tenant  in  common  making  improvements  in  the  belief  that  lie  is  sole  owner 
may  not  be  charged  with  the  rent  of  them  and  may  be  reimbursed  for  th«m 
in  partition. 

PARTITION.     The  opinion  states  the  case. 

Lyles  dt  Haynestoorth^  for  plaintiff. 

S.  W.  Melton,  contra. 

hiMPSON,  C.  J.  The  purpose  of  the  action  below  was  to  parti- 
tion certain  real  estate  situate  in  the  city  of  Columbia,  and  in  pos- 
session of  defendant,  in  which  plaintiff  claimed  a  moiety.  The  plain- 
tiff^s  title  being  disputed,  this  question  was  submitted  to  a  jury, 
who  found  for  tlic  plaintiff  one-half  of  the  land.  Thereupon  the 
<Jircnit  jndge,  Hon.  W.  H.  Wallace,  after  stating  certain  facts  found 
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by  himself,  ordered  a  writ  in  partition,  awarding  one-half  in  fee 
to  the  phlintiff  and  the  remaining  half  in  fee  to  the  defendant. 
''  At  the  same  time  he  referred  the  Ciise  to  the  master  to  state  the 
jiccount  of  the  defendant,  Octavia  Pelot,  for  the  receipts  of  renta 
and  profits  of  said  lot  of  land  for  a  jxiriod  commencing  six  years 
prior  to  the  commencement  of  this  suit  and  extending  np  to  the 
date  of  his  report,  together  with  all  improvements  thereon." 

The  commissioners  in  charge  of  the  writ  made  their  return  in 
January,  18S5,  in  which  tliey  stated  that  they  had  divided  tiic  land 
into  two  equal  i)ortions  as  to  area,  each  fronting  on  Gcrvais  street, 
and  had  allotted  to  the  defendant  the  western  half,  aind  to  the 
plaintiff  the  eastern.  On  the  western  half  was  a  dwelling  or  store, 
which  had  been  erected  thereon  by  the  defendant  during  her  pos- 
session, and  a  kitchen  which  was  there  when  she  took  possession^ 
The  dwelling  or  store  they  valued  at  $300,  the  kitchen  at  tiOO. 
On  the  eastern  half  was  a  store  cm*  workshop  erected  by  tliQ  defend- 
ant; this  they  valued  at  $150. 

The  master  made  his  report,  valuing  the  dwelling  at  $400,  the 
kitchen  at  $100,  and  the  work-house  or  store  at  $200.  He  also- 
reported  upon  the  rents  and  profits  received  by  the  defendant  for 
six  years,  amounting  to  $313  —  $183.75  of  which  was  derived  from 
the  kitchen,  the  balance  from  the  other  houses,  principally  the 
work-shop;  upon  which  aggregate,  after  crediting  taxes,  $166.50, 
a  balance  was  left  of  $146.50.  The  master  made  no  recommenda- 
tion, but  simply  reported  the  facts.  He  also  reported  the  rental 
value  of  these  houses.  To  this  report  the  plaintiff  excepted:  1. 
J3ecause  the  master  did  not  adopt  the  valuation  fixed  by  the  com- 
missioners in  partition,  as  the  true  value  of  the  improvements. 
2.  Because  the  master  did  not  find  that  the  defendant  had  occn- 
pied  the  dwelling  from  December  15,  1877,  and  did  not  charge  lier 
with  the  rental  value  thereof. 

The  case  then  came  up  before  his  honor.  Judge  Kershaw,  who 
overruled  the  exceptions  and  confirmed  the  report,  and  holding 
that  the  case  had  been  referred  to  the  master  for  no  other  pur- 
pose but  to  collect  the  facts  in  reference  to  receipt  of  rents  and 
profits  by  the  defendant  and  the  value  of  the  improvements,  sa 
that  the  rights  of  the  parties  might  be  properly  adjudicated,  pro- 
ceeded to  such  adjudication,  holding  that  the  defendant  was  not 
accountable  for  either  the  value  of  the  improvements  made  by  her- 
self or  the  rents  received  from  such  improvements,  but  that  she 
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was  accountable  for  the  rent  received  from  the  kitchen,  sncli 
aoooanting  however  not  to  extend  beyond  the  time  of  dediand  by 
the  plaintiff  to  be  admitted  to  her  share  of  the  common  estate;  and 
adopting  the  value  of  the  improvements  as  estimated  by  the  master 
instead  of  the  commissioners,  he  held  that  the  defendant  was 
responsible  to  the  plaintiff  for  half  of  the  kitchen,  $50,  and  that 
plaintiff  was  responsible  for  the  whole  value  of  the  store  or  work- 
shop on  her  lot,  it  having  been  erected  thereon  by  the  defendant, 
to-wity  $200;  resulting  to  the  defendant  from  plaintiff  $150  out  of 
the  improvements,  the  defendant  to  account  for  one-half  of  the 
rents  received  from  the  kitchen  from  the  commencement  of  the 
action,  first  deducting  therefrom  one-half  taxes  paid  on  said 
kitchen  from  same  date.  He  ordered  and  adjudged,  that  it  be 
referred  to  the  master  to  adjust  the  accounts  between  the  parties 
according  to  the  principles  set  forth,  and  that  in  all  other  respects, 
the  report  of  the  master  under  consideration  be  confirmed  and  the 
exceptions  thereto  be  overruled,  each  party  to  pay  one-half  of  the 
costs. 

Both  parties  appealed,  the  plaintiff  alleging:  I.  That  his  honor 
should  have  held  the  decree  of  Judge  Wallace  as  fixing  the  liability 
of  defendant  for  rents  and  profits  for  a  period  of  six  years  before 
the  action,  and  that  he  should  therefore  have  decreed  such  liability 
88  to  the  kitchen.  11.  That  he  should  have  held  defendant  to 
accountability  for  the  ground  rent  of  that  portion  of  the  premises 
improved  by  the  defendant.  III.  Because  he  erred  in  holding  (ho 
plaintiff  accountable  for  the  value  of  the  store  or  shop  erected  by 
the  defendant  upon  that  portion  of  the  lot  assigned  to  the  plaintiff. 
IV.  Because  the  costs  had  been  fixed  in  the  decree  of  Judge  Wal- 
lace upon  the  defendant,  and  Judge  Kershaw  should  have  so 
held.  The  defendant's  appeal  raises  but  one  question,  to-wit,  that 
his  honor  erred  in  decreeing  that  the  defendant  should  pay  to  the 
plaintiff  the  half  value  of  the  kitchen  as  ascertained  by  the  master. 

[Omitting  the  first  question.] 

As  already  stated,  we  do  not  understand  that  plaintiff  contends 
that  the  decree  of  Judge  Wallace  fixed  any  liability  on  the 
defendant  for  rents  and  profits  received  from  improvements  erected 
by  her  on  the  lot,  but  she  contends  that  the  accountability  of 
defendant  as  to  the  rent  of  the  kitchen  was  fixed,  and  this  for  rik 
years,  and  she  now  raises  the  question  that  whether  this  was  fixed 
or  not,  yet  that  his  honor  erred  in   not  requiring  the  defendant 
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thns  to  acooauty  and  also  in  not  requiring  an  acconnting  for  the 
ground' rent  of  so  much  of  the  lot  upon  which  the  new  building 
stood,  tliis  much  at  least  being,  as  alleged,  common  property,  made 
use  of  b;  the  defendant.  It  appears  i^mong  the  findings  of  fact  by 
the  master  that  the  defendant  went  into  possession  of  the  lot  in 
question  upon  the  death  of  her  grandmother,  Snckey  McOm, 
'*  under  the  belief  that  she  was  the  sole  owner,''  and  she  no  doubt 
so  held  it  until  the  demand  by  action  was  made  upon  her,  erecting 
improvements  thereon  without  question.  Under  these  circum- 
stances, the  law  permits  her  to  be  exempt  from  liability  for  the 
rents  and  profits  anterior  to  a  demand  by  action.  See  the  case  of 
Woodward  v.  Clarke,  4  Strob.  Eq.  170,  and  especially  our  recent 
case  of  Scaife  v.  Thomson,  15  S.  C.  368;  Freeman  Co- ten.,  §  258, 
and  RiddUhoover  v.  Kinard,  1  Hill  Ch.  881.  We  do  not  find  that 
his  honor,  the  Circuit  judge,  erred  in  applying  the  principle  of 
these  cases  to  the  facts  here. 

As  to  the  ground  rent  of  the  precise  locus  upon  which  the 
improvements  were  erected,  or  of  the  unimproved  portion,  tlie 
master  does  not  seem  to  have  estimated  this,  nor  did  the  Circuit 
judge  rule  upon  that  point.  There  was  no  exception  to  the  mus- 
ter's report  involving  this  point,  nor  any  claim  made  for  it  before 
the  Circuit  judge;  but  even  if  this  question  was  properly  before  us, 
we  have  been  referred  to  no  case,  nor  have  we  found  any,  where  in 
estimating  rents  and  profits  against  a  co-tenant  for  improvements, 
a  distinction  has  been  drawn  between  said  improvements  and  the 
grouml  upon  which  they  stood,  the  improving  tenant  being  exempt 
for  the  one  and  held  liable  for  the  other.  It  is  manifest  here  that 
the  unimproved  ground  was  worthless^  except  for  the  improvements, 
and  also  that  that  portion  on  which  the  improvements  were  erected 
was  made  rentable  only  on  account  of  the  improvements,  so  that 
its  rentiiblc  value,  if  any,  was  due  to  the  improvements,  amd  might 
well  be  classed  as  an  improvement  made  by  the  tenant's  own  labor, 
and  therefore  exempt,  as  the  houses  have  been  exempt.  Lewis  v. 
Price,  3  Rich.  Eq.  198. 

The  equity  of  the  defendant  in  this  case  to  be  reimbursed  for 
her  improvements  on  tlie  portion  of  ilie  lot  tissigned  to  the  plaintiff 
is  supported  by  the  following  authorities:  Scaife  v.  Ihonhsoti, 
sitprn;  Woodward  w  Clnrke,  4  Strob.  K<j.  107;  Rowland  y,  Bes,^\  2 
McCord  Ch.  317.  Judge  Kkkshaw  says  that  the  commissioners 
seem  fo  have  considered  the  ])ar('cls  of  land  allotted  to  each  of  the 
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parties  to  be  of  equal  value  without  the  improvements.  These 
iiAprovements  then  were  left  open  as  a  matter  for  adjudication  in 
the  final  determination  of  the  rights  and  equities  of  the  parties, 
and  we  do  not  think  that  Judge  Kershaw  erred  in  requiring  the 
phiintift  to  account  for  the  value  of  the  store  or  shop  erected  on 
her  lot  at  the  expense  of  the  defendant  under  the  circumstances  of 
the  case. 

There  is  no  ground  for  defendant's  exception  claiming  exemption 
from  the  half  value  of  the  old  kitchen,  as  decreed  by  the  judge. 

It  18  the  judgment  of  this  court  that  the  judgment  of  the  Circuit 
Court  be  affirmed.  tTudgment  affirmed. 

On  PEiTITION   FOR   A    BeH EARING. 

Simpson,  G.  J.  As  a  general  rule,  and  in  ordinary  cases,  where 
co-tenants  are  well  known  and  easy  of  access,  and  improvements 
are  made  by  one  without  consultation  with  the  others,  they  are 
made  at  the  risk  of  the  improving  tenant,  and  will  not,  as  matter 
of  right,  be  allowed  him  in  the  partition  of  the  premises.  1  Story 
Eq.  Jur.,  §  655;  Thurston  v.  Dickinson,  2  Rich.  Eq.  317;  s.  c,  46 
Am.  Dec  56;  Delhi  v.  WMtner,  Chev.  Eq.  223;  Hancock  v.  Day, 
McMull.  Eq.  69;  8.  c,  36  Am.  Dec.  293;  Thompson  v.  Bosiick, 
McMuU,  Eq.  79.  Where  however  improvements  are  made  by  one 
co-tenant  under  the  belief  that  he  has  in  severalty  a  fee-8imp)o 
title  to  the  premises,  or  where  said  improvements  have  been  erected 
under  circumstances  which  would  make  it  a  great  and  obvious 
hardship  upon  the  improving  tenant  to  deprive  him  entirely  of 
their  benefit,  the  disposition  of  the  court  of  equity  has  always 
been  to  give  him  the  benefit  thereof  if  practicable,  and  as  far  as 
consistent  with  the  equity  of  the  co-tenants,  especially  as  against 
the  claim  of  one  who  subsequently  thereto  establishes  his  right  as 
co-tenant.     1  Story  Eq.,  §  655. 

Under  this  principle,  the  cases  of  WtUiman  v.  Holmes,  4  Rich.  Eq. 
476;  Scnife  v.  Thomson,  15  JS.  C.  368;  Annely  v.  DeSaussnre,  17  S. 
C.  391;  Johnson  v.  Harrelson,  18  S.  C.  604;  Buck  y.  Martin,  'il 
S.  C.  592,  were  decided,  modifying  the  general  rule  above  by  allow- 
ing the  improving  tenant  not  the  original  cost  of  his  improvements, 
but  the  increased  value  of  the  premises  imparted  in  consequence  of 
said  improvements,  this  benefit  being  secured  to  him  either  by  hs- 
signing  the  improved  portion  of  the  premises  to  him  without  charg- 
ing the  improvements,  or  by  sale  of  the  premises,  the  increased 
Vol.  LVni^3:5 
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pnrchaae-moiiey  in  consequence  of  the  improvements  being  allowed 
him  in  the  distribution  of  the  proceeds  of  said  sale  The  equity 
however  of  the  improving  tenant  to  this  added  value  does  not  de- 
pend upon  the  mode  which  was  adopted  in  these  cases  to  enforce 
it,  but  it  rests  upon  the  facts  of  each  case,  and  is  applicable  to  every 
ciisc  where  the  facts  are  of  such  a  character  as  to  demand  it,  and 
where  at  the  same  time  it  can  be  enforqed  without  injustice  to 
others,  as  where  the  improving  tenant  has  reason  to  believe  that 
he  is  the  exclusive  owner,  or  where  it  would  be  a  great  and  obvions 
hardship  to  deprive  him  of  it,  and  at  the  same  time  accompanied 
with  the  further  fact  that  the  allowance  «an  be  made  consistentYy 
with  the  equity  of  the  co-tenants.     Story  Eq.  Juris.,  supra. 

Now  in  the  case  at  bar  the  improvements  were  made  while  the 
improving  tenant  was  in  the  exelusive  possession  of  the  premises, 
holding  as  sole  owner,  and  before  even  any  claim  or  notice  of  oppos- 
ing title  had  been  made  upon  her.  There  was  no  doubt  therefore 
as  to  the  equity  of  her  claim  to  the  value  of  the  improvements 
erected  by  her,  and  inasmuch  as  the  added  value  of  these  improve- 
ments, independent  of  the  land,  was  fully  ascertained  by  testimony 
taken  before  the  master  at  the  time  and  with  the  view  to  the  par- 
tition sought,  the  enforcement  of  this  equity  here,  and  under  the 
facts  of  the  case,  was  not  only  proper,  but  was  in  full  accord  with 
the  cases  supra,  sustaining  the  modification  of  the  general  rule. 
It  will  be  seen  at  once  therefore  that  there  is  no  conflict  between 
the  case  at  bar  and  the  cases  referred  to  in  the  petition  ami  cited 
to  the  general  rule.  Nor  were  said  cases  overlooked  by  ns  in 
rendering  our  judgment 

We  have  been  more  elaborate  in  giving  the  reasons  for  dismiss- 
ing this  petition  than  nsnal,  for  the  reason  that  there  is  a  manifest 
misapprehension  on  the  part  of  counsel  as  to  the  decisions  of  this 
conrt  on  the  subjeot  of  improvements  by  co-tenants.  The  petition 
is  dismissed* 

P§Htion  di9mim§d. 
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McLuKB  T.  Lakcastbb. 
(N8.as:8.) 

Marriags^^itheng^ft  pretumedfirom  to^e  to  hutbantL 

Whero  a  wife  pemiitted  het  IraBband  for  ten  Tears  to  maiiage  her  property, 
leeeiTe  the  rente  and  profits  and  expend  the  snrplos,  without  question,  a 
fading  of  a  gift  is  warranted.    {8es  note,  p  201.) 

A  CTION  for  rents  of  land.    The  opinion  states  the  caie. 

R  8.  S.  Thtfmson,  for  appellant. 

Bobo  A  Carlish  and  Duncan  A  Sanders^  contra. 

81MP8OK,  0.  J.  In  1871  the  plaintiff  intermarried  with  DaTid 
A.  MoLnre.  At  her  marriage  she  owned  certain  real  and  personal 
property,  which  she,  shortly  after  said  marriage,  conveyed  by  sepa- 
rate deeds  to  her  hnsband^  conditioned  that  she  should  have  the 
use  and  enjoyment  of  the  rents  and  profits  during  her  life,  and  in 
case  of  the  death  of  her  husband  before  her  death,  the  property  was 
to  revert  to  her,  etc.  The  husband  died  in  1882,  having  maijaglMl 
the  farm  during  the  marriage.  After  the  death  of  the  Lnsband,  the 
action  below  was  brought  by  the  plaintiff,  the  widow,  against  the 
executors  of  the  deceased  to  recover  the  rents  and  profits  of  the  land 
aoomed  during  the  time  the  husband  had  been  in  possession. 

The  case  was  tried  by  the  jury,  who  found  for  the  defendants. 
The  appeal  is  founded  upon  alleged  errors  in  the  charge  of  the  Cir- 
€nit  judge,  his  honor.  Judge  Cothran.  The  exceptions  are  num- 
erous (fourteen  in  number) ;  the  most  of  them  however  seem  to 
be  objections  to  certain  remarks  made  by  the  Circuit  judge  in  the 
course  of  his  general  charge,  detached  from  the  context.  The  ob- 
ject'of  exceptions  in  a  case  at  law  is  to  bring  up  some  distinct  prin* 
etpte  or  question  of  law  claimed  to  have  been  violated  by  the  Circuit 
judges  and  to  present  it  in  a  distinct  and  tangible  form,  so  that  it 
may  be  reviewed  by  this  court.  Several  of  the  exceptions  here  fail 
to  conform  in  a  s^ct  sense  to  this  rule.  It  will  not  be  necessary 
therefore  to  take  them  up  $0ri4Uifn,  especially  as  when  consolidated 
they  present  but  few  legal  points.  These  points  involve  the  rights  of 
narried  women  under  the  Constitution  and  statutes  of  the  State, 
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and  of  gifts  made  by  them  to  their  husbands,  arising  from  pre* 
sumption  inferred  from  conduct,  acquiescence,  or  otherwise.  The 
Circuit  judge  charged  upon  these  points,  ilhistrating  his  views  by  the 
incidental  remarks  whicli  are  the  foundation  of  many  of  the  excep- 
tions. Our  examination  has  been  directed  to  the  principles  laid 
down  in  the  charge  thus  illustrated. 

As  to  the  rights  and  powers  of  a  married  woman,  the  judge 
charged,  that  with  reference  to  any  property  that  she  may  acquire 
by  gift,  grant,  devise,  inheritance,  or  otherwise,  a  married  woman, 
with  regard  to  that  property,  was  as  if  she  w(?re  unmarried,  and 
that  this  right  admitted  of  business  transactions  between  husband 
and  wife,  as  if  they  were  iion  covert.  There  certainly  can  be  no 
objection  to  this  under  our  recent  decisions.  Wilsel  v.  Charleston^ 
7  S.  C.  88  ;  Peher  v.  Campbell  dk  Co.,  15  S.  C.  597.  When  the  judge 
coniined  such  transactions  to  the  property  of  the  wife,  it  cannot 
be  said  that  he  went  too  far.  He  then  charged,  in  substance,  that 
in  reference  to  gifts  from  the  wife  to  the  husband,  it  is  not  neces- 
sary to  show  a  direct  and  positive  transaction  of  that  nature,  or  an 
express  gift,  but  that  it  might  be  inferred  from  circumstances, 
such  as  appropriation  by  the  husband  with  the  knowledge  and  con- 
sent of  the  wife,  her  acquiescence,  a  long  acquiescence  being 
stronger  than  a  short  one,  the  husband  being  the  sole  manager, 
claiming  and  using  the  property  as  bis  own,  and  spending  the 
overplus,  as  he  pleased,  with  the  cognizance  of  the  wife,  and  with* 
out  objection. 

He  further  charged  that  owing  to  the  relation  between  hnsband 
and  wife,  the  law  allowed  the  most  favorable  presumption,  when 
the  wife  permitted  the  husband  to  receive  and  enjoy  the  income  of 
her  property,  but  that  the  rule  where  strangers  were  concerned  was 
more  strict  and  severe.  He,  in  addition,  distinctly  stated  to  the 
jury  that  while  the  wife  might  permit  her  hnsband  to  make  use  of 
such  income,  and  acquiesce  therein,  yet  that  she  had  the  right,  if 
dissatisfied,  to  object  and  take  charge  herself,  and  even  lease  it  out 
to  others.  And  finally,  after  propounding  certain  questions  to  tiie 
jury  explanatory  of  the  principles  laid  down,  so  ns  to  enable  the 
jury  to  apply  these  principles  to  the  testimony,  he  repeatedly  sjiid 
to  them,  that  it  was  for  them,  and  them  alone,'  to  pass  upon  tliut 
testimony,  and  to  find  the  facts  as  evidenced  thereby. 

Now  was  there  error  in  the  ruling  of  the  Circuit  judge,  as  to 
gifts  presumed  by  the  circumstances  referred  to  ?    In  the  case  of 
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Jteeder  t.  Flinn^  6  S.  C.  240,  it  was  held  :  ''  Where  a  wife  permits 
her  husband  to  manage  her  separate  estate  for  a  namber  of  years, 
and  dispose  of  the  income  as  he  sees  fit>  equity  treats  it  as  a  gift  to 
him.''  Further :  ''A  wife,  by  negligence,  or  acquiescence,  may 
forfeit  her  right  to  equities  against  her  husband,  which  otherwise 
she  might  have  asserted."  This  is  even  stronger  than  the  charge  of 
the  judge.  The  court  in  that  case,  after  stating  the  rule,  and  say- 
jng  that  there  was  no  difference  between  a  case  where  the  husband 
secured  the  income  from  a  trustee,  and  where  he  was  in  the  imme^ 
diate  management  himself,  said  :  ''  That  i^he  rule  rested  on  the 
assumption  of  either  an  express  gift  of  the  income  to  the  husband, 
or  one  implied  from  her  acquiescence.''  Citing  Hill  Trust.  425  ; 
PowM  T.  Hank&if,  2  P.  Wms.  82 ;  Beres/ard  y.  AriMri$hop,  13 
Sim.  643 ;  7%rupp  y.  HarmaHf  3  M.,  J.  &  K.  513,  and  Charle$ 
y.  Cocker^  2  S.  G.  136.  And  that  this  rale  is  stronger  in  matters 
between  husband  and  wife  than  between  strangers,  as  charged  by 
the  judge,  see  the  remarks  of  Chancellor  Kent  in  Meihodisi  E. 
Church  Y.  JctqueSf  3  Johns.  Ch.  79. 

We  think  the  charge  of  the  judge,  when  taken  as  a  whole  on  the 
questions  referred  to  above,  was  in  accordance  with  the  law,  and 
fally  supported  by  the  aathorities  cited  supra,  and  we  do  not  see 
that  the  Yarious  detached  portions  of  the  charge  found  in  the  sev- 
eral exceptions  where  they  are  presented,  modified  or  in  any  way 
relaxed  the  rule,  or  general  principle  laid  down  for  the  government 
of  the  jury,  or  was  calculated  to  mislead  them. 

Inasmuch  as  the  jury  found  for  the  defendant,  doubtless  on  the 
qaestion  of  gift,  it  is  hardly  necessary  to  discuss  the  qnestion  of  the 
six  years  to  which  the  judge  limited  the  jury,  in  case  they  found  for 
the  plaintiff,  nor  the  averaging  of  the  rents  with  the  improvements 
considered.  If  there  was  a  gift,  these  matters  were  immaterial,  but 
even  if  they  were  before  us  properly,  we  think  the  charge  was  right. 

There  was  no  error  in  refusing  the  motion  for  a  new  triaL 

It  is  the  judgment  of  this  court,  that  the  judgment  of  the  Circuit 
Court  be  aflSrmed.  Judgment  affirmed. 

NoTB  BT  THB  RxPOBTEB.^ In  Zy07»  T.  Green  Bap  dh  Mkineeeta  By.  Co., 
42  Wis.  548,  the  ooart  said:  "  We  anderstand  it  to  be  well  settled,  that  a  wife 
who  permits  her  husband,  without  objection,  for  a  long  series  of  years,  to  re- 
ceive and  appropriate  to  his  own  ase,  or  to  their  joint  use,  the  income  of  her 
fipparate  estate,  cannot  compel  him  to  aocoant  to  her  therefor  antil  snch  per- 
misdoD  is  revoked  by  her,  and  then  only  from  the  time  of  such  revocation. 
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A  different  rale  migbt  give  the  opportunity  to  miriead  peraou  dealing  with 
the  hnsband,  and  thus  open  a  door  to  fraad. 

"  In  a  well  considered  opinion  hj  Chancellor  Cooper,  in  the  late  case  of 
Liahey  t.  Lithey^  in  the  Chancery  Coart  of  Tenneesee,  2  Toim.  Ch.  R.  5,  the 
rale  is  80  well  stated  that  we  cannot  do  better  than  to  extract  at  some  length 
from  the  opinion.  After  quoting  from  Lord  Macclbsfikld  in  PcweU  t.  i3a»- 
key,  2  P.  W.  82,  and  from  Lord  Hardwickb  in  Bidavt  y.  LewU,  1  Atk.  989. 
the  chancellor  says  :  '  The  weight  of  authority,  in  accordance  with  these  ral- 
ings,  undoubtedly  is,  that  if  the  husband  and  wife,  liying  together,  haye  for 
a  long  time  so  dealt  with  the  separate  income  of  the  wife  as  to  show  that  they 
must  haye  agreed  that  it  should  come  to  the  hands  of  the  husband  to  be  used 
by  him  (of  course  for  their  joint  purposes),  that  would  amount  to  eyidenoe  of 
a  direction  on  her  part  that  the  separate  income,  which  she  otherwise  would 
be  entitled  to,  should  be  receiyed  by  him.  And  this,  if  the  husband  be  him- 
self trustee,  (kknton  y.  Bid&oiU,  1  Biac  &  G.  599.  The  wife's  consent  to  the 
husband's  receipt  of  the  income  de  anno  in  annum  is  presumed,  and  that  saok 
consent  continues  until  reyoked  by  something  expressed  or  fairly  implied. 
S^re  y.  Dean,  4  Bro.  C.  C.  826;  Smith  y.  Lard  Camelford,  2  Vea.  Jr.  716; 
MUnei  y.  Btuk,  2  Ves.  Jr.  4»^;DaBriae  y.  Daibiae,  16  Ves.  Jr.  126;  BarOeU  y.  Git- 
lard,  8  Buss.  156;  Buck&ridge  y.  Olaue,  Cr.  &  Ph.  187;  Beretford  y.  Archbitkop 
€f  Armagh,  IZ&lm,  648;  Payne  y.  Little,  2^  Beay.  1;  CfardnerT,  €fardmsr, 
1  Qift.  126;  KeUy  y.  Daweon,  2  Mol.  87;  MModiH  Epieeopal  Okuinh  y.  JSw- 
que$,  8  Johns.  Ch.  79.'  The  quotation  from  Lord  Habdwigkb  is  as  follows: 
'  I  allow  that  it  is  a  general  rale,  where  a  wife  accepts  a  payment,  short  of 
what  she  is  entitied  to,  or  lets  the  husband  receiye  what  she  hss  a  right  to  re- 
oeiye  to  her  separate  use,  it  implies  a  consent  in  the  wife  to  submit  to  such  a 
method,  where  the  husband  and  wife  haye  cohabited  together  for  any  tine 
after.'  Many  of  the  oases  cited  by  Chancellor  Cooper  haye  beeii 
and  it  is  beUoTod  they  sustain  the  doctrine  laid  down  by  him." 


State  v.  Bukdt. 

OM  8.  C  489.) 

(kiminal  law  —  ineanity — burd&n  of  proof., 

Where  iasanity  is  pleaded  in  excuse  of  homicide  it  must  be  pmwod  bj 

ponderanoe  of  eyidence. 
Mere  drunkenness  is  no  excuse  for  crime. 
The  test  of  criminal  responsibility  is  the  knowledge  that  the  aet 

/>|ONVIOTION  of  murder.    The  opinion  states  the 

Stanyame  WiUon,  for  appellant. 
Duncan^  solicitor,  contra. 
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MoOowAK,  J.  The  defendant,  Edward  Bandy,  was  indicted 
for  the  murder  of  Annie  Heckman,  at  Spartanburg,  on  March  5, 
1885.  The  &ct8  do  not  appear  in  the  brief,  but  we  infer  from  the 
charge  of  the  judge^  which  is  reported  in  full,  and  from  the  excep- 
tions, that  no  question  was  made  as  to  the  fact  of  killing,  and  that 
the  only  defense  was  that  the  defendant,  when  he  committed  the 
act,  was  nan  compos  mentis  and  not  criminally  responsible.  It  is 
stated  that  there  was  eyidence  that  the  defendant  had  some  liquor 
on  the  eyening  of  the  homicide,  which  occurred  about  half-past 
eight  o'clock  at  night,  but  there  was  no  evidence  whatever  of  any 
previous  habit  of  gross  intemperance  of  the  defendant  or  consequen- 
ces affecting  his  health  or  mind  resulting  therefrom.  It  is  also 
stated  that  soon  after  the  killing  the  defendant  made  efforts  to 
take  his  own  life. 

The  jury  rendered  a  verdict  of  guilty  and  the  defendant  was 
sentenced  to  be  executed  August  7,  1886.  From  this  sentence  the 
defendant  appeals,  on  the  following  grounds  : 

Because  his  honor  erred  in  charging : 

1.  **  That  the  presumption  that  a  man  is  sane  is  a  presumption 
of  the  truth,  of  the  fact  beyond  a  reasonable  doubt. 

2.  *'  That  in  order  for  a  defendant  to  relieve  himself  from  respon- 
sibility for  a  criminal  act  by  reason  of  mental  unsoundness,  he 
must  show  that  he  was  under  a  mental  delusion  by  reason  of  men- 
tal disease,  and  that  at  the  time  of  the  act  he  did  not  know  that 
the  act  he  committed  was  wrong,  or  criminal,  or  punishable,  either 
the  one  or  the  other. 

3.  **  That  when  a  man  is  charged  with  crime,  the  faet  that  he 
was  drunk  at  the  time  of  its  commission  does  not  discharge  him 
from  the  responsibility  of  a  sober  man. 

4.  ^'  That  if  by  insulting  words  or  abusive  epithets  a  man  is 
thrown  into  a  tumult  of  excitement,  and  sudden  heat  and  passion 
induced  by  such  a  cause,  and  human  life  is  taken,  that  is  not  man- 
slaaghter  ;  that  is  murder, 

5.  "  That  the  law  requires  a  defendant  to  establish  that  he  was 
insane  by  the  preponderance  of  the  testimony." 

Because  his  honor  refused  the  defendant's  requests  to  charge  : 

6.  *'  That  if  upon  the  whole  evidence  the  jury  believe  that  the 
accused  at  the  time  of  the  act  was  under  the  influence  of  a  mind 
diseased,  either  intellectually  or  morally,  and  was  unconscious  that 
he  was  committing  a  crime,  he  should  be  acquitted. 
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7.  *'  That  if  the  jary  are  satisfied  from  the  evidence  that  at  the 
time  of  the  act  the  prisoner  was  laboring  under  mental  derange- 
ment, whether  partial  or  general,  of  a  degree  sufiicient  to  have  con- 
trolled his  will  and  to  have  taken  from  him  freedom  of  action,  the 
verdict  of  the  jury  should  be  '  not  guilty.' 

8.  ''That  if  by  reason  of  mental  derangement  at  the  time  Of  the 
act  the  prisoner  had  not  power  to  control  the  disposition  or  impulse 
to  commit  the  deed,  he  should  be  acquitted. 

9.  '^  That  if  the  jury  believe  that  there  was  an  attempt  of  the 
defendant  to  kill  himself  soon  after  the  commission  of  the  act,  this 
is  a  fact  that  should  be  considered  in  weighing  the  evidence  as  to 
insanity. 

10.  ''  That  intoxication  can  be  looked  to  in  determiuinn^  whether 
the  killing  was  done  with  premeditation  or  deliberation.  If  the 
jury  believe  that  at  the  time  of  the  act  he  was  by  reason  of  intoxi- 
cation or  any  other  cause  in  such  a  condition  as  to  render  him 
incapable  of  a  deliberate  and  premeditated  purpose,  they  should  find 
him  guilty  of  manslaughter. 

11.  **  That  drunkenness  is  not  an  excuse  for  crime ;  but  as  in  all 
cases  where  a  jury  find  a  defendant  guilty  of  homicide,  it  becomes 
necessary  for  them  to  inquire  as  to  the  state  of  mind  under  which 
he  acted,  and  in  the  prosecution  of  such  an  inquiry  his  condition, 
as  drunk  or  sober,  is  proper  to  be  considered.  The  degree  of  the 
offense  depends  entirely  upon  the  question  whether  the  killing  was 
willful,  deliberate  and  premeditated;  and  upon  that  question  it  is 
proper  for  the  jury  to  consider  evidence  of  intoxication,  if  such 
there  be,  not  upon  the  ground  that  drunkenness  renders  a  criminal 
act  less  criminal  or  can  be  received  in  extenuation  or  excuse,  but 
upon  the  ground  that  the  condition  of  the  defendant's  mind  at  the 
time  the  act  was  committed  must  be  inquired  after  in  order  to  justly 
determine  the  question  as  to  whether  his  mind  was  capable  of  that 
deliberation  or  premeditation  which  according  as  they  were  present 
or  absent,  determi  ne  whether  the  killing  was  murder  or  manslaughter. 

12.  "That  if  the  jury  believe  that  the  pui-pose  to  take  life  had 
its  inception  and  was  carried  into  effect  while  the  defendant  was  in  a 
state  of  mental  confusion,  whether  from  drink  or  other  cause,  which 
rendered  him  incapable  of  calm  reflection  or  of  forming  a  deliberate 
design  to  take  life,  the  offense  committed  cannot  be  murder.'' 

Exceptions  1  and  5  allege  that  the  judge  cofnmitted  error  in 
charging  that  the  presumption  that  a  man  is  sane  is  a  presumptioft 
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of  Ihe  troth  of  the  fact  beyond  all  reasonable  doubt,  and  the  law 
requires  a  defendant  to  establish  that  he  was  insane  by  the  pre- 
ponderance of  testimony.  It  is  argued  that  when  the  prisoner's 
sanity  is  qaestioned  and  put  ''  in  issue  "  by  him,  the  State  mnst 
establish  sanity,  like  any  other  fact,  ^'beyond  all  reasonable  doubt.'* 
When  crime  is  charged,  it  must  of  course  be  proved,  for  the  double 
reason  that  every  man  is  presumed  to  be  ininocent  and  he  who 
alleges  mnst  prove.  In  criminal  proceedings  which  touch  the  life 
or  liberty  of  a  citizen,  this  rule  is  so  exacting  as  to  require  tho 
proof  to  be  clear  ^'beyond  a  reasonable  doubt, '^  otherwise  it  is  con* 
sidered  better  that  the  accused  should  escape.  There  is  no  doubt 
that  an  indictment  for  murder  substantially  alleges  not  only  the 
fact  of  homicide,  but  also  a  criminal  intent  which  pre-supposes 
reason. 

But  as  the  usual  condition  of  men  is  that  of  sanity,  there  is  a 
presumption  that  the  accused  is  sane,  which  certainly  in  the  first 
instance  affords  proof  of  the  fact.  Stale  v.  Coleman,  20  S.  C.  454- 
If  the  killing  and  nothing  more  appears,  this  presumption,  with- 
out  other  proof  upon  the  point  of  sanity  is  sufficient  to  support  a 
conviction,  and  as  the  State  must  prove  every  element  of  the  crime 
charged  ''beyond  a  reasonable  doubt,^'  it  follows  that  this  presump- 
tion affords  such  proof.  This  presumption  however  may  be  over- 
thrown. It  may  be  shown  on  the  part  of  the  accused  that  the 
criminal  intent  did  not  exist  at  the  time  the  act  was  committed. 
This  being  exceptional  is  a  defense,  and  like  other  defenses  must  be 
made  out  by  the  party  claiming  the  benefit  of  it.  ''  The  positive 
existence  of  that  degree  and  kind  of  insanity  that  shall  work  a  dis- 
pensation to  the  prisoner  in  a  case  of  established  homicide  is  a  fact  to 
be  proved  as  it  is  affirmed  by  him."     Siate  v.  Stark,  1  Strob.  506. 

What  then  is  necessary  to  make  out  this  defense  ?  It  surely 
cannot  be  sufficient  merely  to  allege  insanity  to  put  his  sanity  ^'  iti 
issue."  That  is  merely  a  pleading,  a  denial,  and  ineffectual  with- 
out proof.  In  order  to  make  out  such  defense,  as  it  seems  to  us, 
sufljcieut  proof  must  be  shown  to  overcome  in  the  first  place  the 
presumption  of  sanity  and  then  any  other  proof  that  may  be  offered. 
This  ncHsd  not  be  done  ''  beyond  a  reasonable  doubt,"  for  that  would 
be  a  misapplication  of  the  rule,  which  only  applies  to  the  evidence 
to  sustain  the  charge  on  the  part  of  the  State,  but  by  *'  the  prepon- 
derance of  evidence/'  showing  want  of  sanity  with  reasonable  cer- 
tainty; this  degree  of  evidence  on  the  x>art  of  the  defendant  answer- 
Vol.  LVIII  —  34 


266  SOUTH  CAROLINA, 

State  V.  Bundy. 


ing  to  and  satisfying  the  requirement  that  the  State  miiBt  establipk 
every  element  of  the  crime  charged  ''  beyond  a  reasonable  ddabf 
"  Where  the  State  fully  proves  a  prima  facie  case,  and  a  special 
defense,  such  as  insanity,  alibi,  etc,  is  interposed,  it  mast  be  estab- 
lished only  by  such  a  pi-eponderance  of  evidence  ^  will  satisfy  the 
jury  that  the  charge  is  not  sustained  '^  beyond  all  reasonable  doubt." 
State  V.  Paulk,  18  S.  C.    515;  Lawson's  Insanity,  418. 

Exceptions  3,  10,  11  and  12  complain  that  it  was  error  in  the 
judge  to  charge  that  voluntary  drunkenness  is  no  excuse  for  crime 
in  the  sense  that  the  jury,  in  considering  the  question  of  malice, 
may  not  look  to  the  unnaturally  excited  condition  of  the  mind  pro- 
duced by  temporary  intoxication.  We  do  not  see  that  the  facts  of 
this  case  as  stated  can  be  considered  as  properly  raising  the  question 
as  to  the  effect  of  drunkenness  in  one  who  commits  a  homicide 
under  its  influence.  There  was  no  effort  to  prove  any  permanent 
disease  of  the  mind  resulting  from  long  habits  of  gross  intemperance, 
nor  even  a  temporary  fit  of  drunkenness  at  the  time  the  act  was 
oommitted,  the  only  proof  upon  the  subject,  as  stated,  being  that 
the  prisoner  had ''some  liquor^  during  the  evening  before  the 
homicide  was  committed. 

But  if  that  meagre  proof  is  regarded  as  sufiScient  to  raise  the 
question,  and  the  prisoner  must  be  assumed  to  have  been  in  a  state 
of  temporary  intoxication  when  he  committed  the  homicide,  that 
would  not  excuse  the  crime.  We  do  not  think  that  our  case  of 
Slate  V.  McCants,  1  Speer,  393,  holds  peculiar  doctrines  on  this  sub- 
ject. Some  cases  may  be  found  which  suggest  limitations  of  the 
rule,  especially  as  to  reducing  murder  to  manslaughter  by  the  in- 
dulgence extended  to  the  natural  weakness  of ''sudden  heat  and 
passion.'^  But  we  think  that  the  broad  current  of  modem  opinion 
holds  the  wise  old  doctrine  that  voluntary  drunkenness  of  whatever 
degree  is  no  excuse  for  crime  committed  under  its  influence.  Any 
other  principle  would  bo  destructive  to  the  peace  and  order  of 
society.  Every  murderer  would  soak  himself  in  liquor  for  the 
double  purpose  of  nerving  himself  for  the  act  and  of  sheltering  his 
intended  crime.  Sir  Matthew  Hale,  in  his  '*  History  of  the  Pleas 
of  the  Crown,'' says:  "The  third  kind  of  dementia  is  that  which 
is  dementia  afectaia,  namely,  drunkenness.  This  vice  doth  deprive 
men  of  the  use  of  reason,  and  puts  many  more  into  a  perfect  but 
temporary  phrenzy.  But  by  the  laws  of  England  such  a  person 
shftll  have  no  privilege  by  his  vohmtarily  contracted  madness.'' 
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Exceptions  2,  6,  7  and  8  complain  that  the  jndge  erred  in  not 
«har^g  that  as  insanity  is  a  disease  of  the  intellectual  or  moral 
faculties,  one  or  both,  the  test  of  criminality  was  not  whether  the 
party  had  knowledge  of  right  and  wrong,  but  whether  he  had  the 
power  to  refrain  from  doing  what  was  known  to  be  wrong.  As 
was  said  in  the  case  of  State  t.  Stark,  supra,  the  subject  of  the 
mind  and  its  influence  npon  the  body  is  very  difficult  and  obscure 
even  to  the  most  learned.  The  books  of  medical  jurisprudence  con- 
tain much  controversy  as  to  what  infirmities  of  the  mind  should 
exempt  from  criminality.  Since  the  famous  cases  of  Hatfield,  who 
under  an  insane  delusion  shot  at  the  king,  and  of  MoNaghten  for 
killing  Mr.  Crnmmond  by  mistake  for  Sir  Robert  Peel,  these  dis* 
cussions  for  the  most  part  have  been  directed  toward  what  has 
been  called  insane  delusion,  moral  insanity,  or  uncontrollable  im- 
pulse. See  chapter  19  of  Sir  James  Stephen's  History  of  the  Crim- 
inal Law.  On  a  subject  so  intangible  and  of  which  so  little  can 
be  clearly  known  we  would  not,  in  the  spirit  of  dogmatism,  under- 
take to  say  that  there  is  no  moral  as  distinguished  from  intellectual 
insanity.  It  seems  to  us,  however,  that  in  the  view  suggested  the 
difficulty  would  be  great,  if  not  insuperable,  of  establishing  by  satis- 
factory proof  whether  an  impulse  was  or  was  not  ^'  uncontrollable.  *' 

But  we  see  nothing  in  this  case  which  required  the  Circuit  judge 
to  enter  upon  the  subject.  As  he  stated,  he  was  not  called  upon 
to  charge  abstract  propositions  that  the  evidence  did  not  make  neo- 
essaiy.  **  It  is  only  proper  that  I  should  charge  you  in  regard  to 
such  l^gal  principles  as  arise  out  of  the  evidence.''  As  applicable 
to  the  facts  of  the  case,  he  instructed  the  jury  as  follows:  **ln 
ordw  to  relieve  himself  of  responsibility  for  a  criminal  act  by  rea- 
aon  of  mental  unsoundness,  he  (the  prisoner)  must  show  that  he  was 
under  a  mental  delusion  by  reason  of  mental  disease,  and  that  at 
the  time  of  the  act  he  did  not  know  that  the  act  he  committed  was 
wrong,  or  criminal,  or  punishable,  either  the  one  or  the  other. 
Because  notwithstanding  his  mind  may  be  diseased,  if  he  is  still 
capable  of  forming  a  correct  judgment  as  to  the  nature  of  the  act, 
as  to  its  being  morally  or  leg^ly  wrong,  he  is  still  responsible  for 
his  act  and  punishable  as  if  no  mental  disease  existed  at  all." 

We  cannot  say  that  this  was  error  of  law.  The  test  here  given 
to  the  jury  was,  as  we  understand  it,  the  ordinary  test  in  such  cases; 
the  test  authorized  by  the  opinion  of  all  the  judges  of  England  in 
unswer  to  the  qne^^tions  of  the  House  of  Liords  growing  out  of  Afc- 
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Naghien^s  case;  the  test  applied  in  the  case  of  the  Untied  States  v. 
Ouiieau  for  shooting  President  Garfield,  and  in  many  other  oasea 
in  most  of  the  States.  See  Lawson  on  Insanity  as  a  Defense  to 
Grime,  270,  and  following  pages. 

The  judgment  of  this  conrt  is,  that  the  judgment  of  the  Circuit 
Court  be  affirmed,  and  that  the  case  be  remanded  to  the  Girojait 
Court  for  the  purpose  of  enabling  that  court  to  assign  a  new  day 
for  the  execution  of  the  sentence  before  imposed. 

Judgment  affirmed. 


Habekicht  v.  Rawi^s. 
(24  8  cm.) 

Marriage  — poiaer  of  wife  to  contract  a$  euretff. 

Under  a  statatory  aathority  for  married  women  to  contract  "as  to  their  aefMb- 
rate  property/'  thej  cannot  charge  it  as  mere  sureties. 

ACTION  on  promissory  notes.     The  opinion  states  the  &ct«.. 
The  defendant  had  judgment  below. 

John  T.  Sloan,  Jr.,  and  (T.  H,  Lyles,  for  appellant. 
John  Bauskett,  contra. 

McIvER,  J.  On  January  24,  1883,  the  defendants,  Rawls  and 
Wilbalf^  made  the  notes  sued  on  payable  to  the  plaintiff,  and  before 
their  delivery  to  him  they  were  indorsed  by  the  other  two  defend- 
ants, Jennie  Agnew  then  and  now  being  a  married  woman.  The 
notes  were  given  in  discharge  of  a  lien  held  by  the  plaintiff  on  the 
stock  of  goods  belonging  to  Rawls  and  Wilhalf.  Mrs.  Agnew  had  no 
interest  in  the  stock  of  goods  and  received  no  consideration  for  her 
indorsement.  She  was  therefore  practically  a  mere  surety  for  the  debt 
of  another;  and  the  sole  question  raised  by  this  appeal  is  whether  she,, 
being  a  married  woman,  was  capable  of  making  such  a  contract. 

At  common  law  there  is  no  doubt  that  she  had  no  such  capacity,^ 
and  therefore  the  inquiry  is  whether  she  has,  by  statute,  been  en- 
dowed with  the  power  to  make  such  a  contract.  That  the  act  of 
1870,  incorporated  in  chapter  C  of  the  General  Statutes  of  1873, 
page  482,  section  3,  did  confer  ujwn  a  married  woman  the  power 
to  make  any  contract  which  ^feme  sole  could  make,  even  to  the  ex- 
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teiit  of  becoming  surety  for  her  husband,  was  settled  by  the  cases 
of  Pelz0r  V.  Campbell,  15  S.  0.581,  and  ClinksedUs  v.  Hall,  15  S.  C. 
602.  Bat  at  the  very  next  session  of  the  general  assembly,  which 
convened  only  a  very  few  days  after  the  decisions  in  the  cases  just 
recited  were  rendered,  the  law  which  had  been  thus  constrned  in 
tliose  cases  was  altered  so  as  to  limit  the  power  of  a  married  woman 
to  contractyand  the  question  is  as  to  the  extent  and  effect  of  that 
limitation. 

By  the  law,  as  it  formerly  stood,  it  was  declared  that  ''  a  married 
woman  shall  have  the  right  *  *  to  contract  and  be  contracted 
with  in  the  same  manner  as  if  she  were  unmarried;"'  but  by  the 
Uw  as  it  stood  at  the  date  of  the  alleged  contract  here  in  question, 
and  still  stands,  it  is  declared  that  '^  a  married  woman  shall  have 
the  right  *  *  to  contract  and  be  contracted  with,  ^  as  to  her  sepa- 
rate property,'  in  the  same  manner  as  if  she  were  unmarried  *'\  the 
five  words  quoted  having  been  inserted  as  an  amendment  to  the 
law  aa  it  formerly  stood;  so  that  the  question  raised  by  this  appeal 
is  narrowed  down  to  the  inquiry  as  to  the  effect  of  those  five  words. 
It  seems  to  us  that  the  most  natural  and  the  proper  construction  of 
the  terms  of  this  act,  as  amended,  is  that  adopted  by  the  Circuit 
judge;  that  the  contract  which  a  married  woman  is  therein  author- 
isM^d  to  make  is  ''as  to  her  separate  property,  must  have  reference 
to  her  separate' property,  must  concern  her  separate  property.'' 

It  will  be  observed  that  the  question  is  as  to  what  contracts  a 
married  woman  may  make,  and  not  as  to  their  effect  after  they 
have  been  made.  If  a  given  contract  is  one  that  the  law  author- 
izes a  married  woman  to  make,  then  its  effect  is,  and  must  neces- 
sarily be,  the  same  as  that  of  a  contract  of  a  peraon  not  laboring 
under  any  disability.  It  is  very  clear  that  the  legislature  intended 
to  make  some  alteration  in  the  law  as  it  formerly  stood,  and  we 
think  it  equally  clear  that  the  intention  was  to  limit  the  power  of 
a  married  woman  as  to  the  kind  of  contracts  which  she  was  per- 
mitted to  make,  viz.,  to  those  in  relation  to  her  separate  property. 
As  we  have  seen,  prior  to  the  amendment  a  married  woman  could 
make  any  kind  of  contract  which  a  person  sui  juris  could  make, 
:ftnd  the  intention  undoubtedly  was  to  alter  this,  and  hence  her 
general  power  to  contract  was  qualified  by  the  words  constituting 
the  amendment,  so  that,  while  formerly  she  had  the  unlimited 
power  to  contract,  now  she  can  only  make  contracts  '*  as  to  her 
separate  property. " 
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We  are  anable  to  discover  any  thing  in  the  act  which  indicatea 
that  the  intention  of  the  legislature  was  simply  to  confine  her  lia- 
bility on  any  contract,  which  she  might  choose  to  make,  to  her 
separate  estate,  as  is  contended  for  by  apfiellant.  There  is  nothing 
in  the  act  which  shows  that  the  attention  of  the  legislature  was 
directed  to  the  kind  of  property  which  could  be  held  liable  for  the> 
)ierforinance  of  a  married  woman's  contract;  and  on  the  contrary » 
the  language  used  shows  that  the  legislative  mind  was  directed  to 
the  kind  of  contract  which  she  was  to  be  permitted  to  make,  and  not 
to  the  kind  of  property  which  could,  be  resorted  to  in  case  of  a* 
breach  of  the  contract.  Very  reoently^  before^the  law  was  avianded, 
it  had  been  determined,  as  we  have  seen,  although  there  was  no- 
little  contrariety  of  opinion  upon  the  subject,  as  is  well  known, 
that  a  married  woman  had  the  same  ca|)acity  to  make  any  kind  of 
contract  as  any  other  person,  and  the  irresistible  inference  is  that 
it  was  this  that  the  legislature  intended  to  alter,  so  as  to  confine 
the  contracting  power  of  a  married  woman  to  a  certain  class  of 
contracts,  to-wit,  those  which  were  made  as  to  her  separate  estate. 

We  are  not  aware  that  any  controversy  had  arisen  or  any  adjudi- 
cation had  been  made  as  to  the  kind  of  property  which  could  be 
made  liable  for  the  breach  of  a  married  woman's  contract,  and 
therefore,  no  occasion  had  arisen  for  an  alteration  of  the  law  in 
that  respect.  Indeed  we  do  not  see  how  such  a  controvemy  could 
have  arisen,  for  the  old  Code,  as  well  as  the  Code  of  1883,  expressly 
provided  that  damages  recovered  against  a  married  woman  could 
only  be  collected  out  of  her  separate  estate.  Section  298  of  the 
old  Code,  which  is  in  this  respect  the  same  as  section  296  of  the 
amended  Code,  provides  that  ''  in  an  action  brought  by  or  against 
a  married  woman,  judgment  may  be  given  against  her  as  well  for 
costs  as  for  damages,  or  both  for  such  costs  and  for  such  damages, 
in  the  same  manner  as  against  other  p^^rsons,  to  be  levied  and  col- 
lected of  her  separate  estate,  and  not  otherwise."  And  in  section 
310  of  the  old  Code,  the  provision  was  that  '^an  execution  may 
issue  against  a  married  woman,  and  it  shall  direct  th6  Idvy  and 
(H)llection  of  the  amount  of  the  judgment  against  her  from  her  sepa- 
rate estate  and  not  otherwise; "  and  the  same  provision  is  found  iu 
section  307  of  the  present  Code.  So  that  it  is  very  dear  that  the 
construction  contended  for  by  the  appellant,  to  wit,  that  the 
amendment  now  under  consideration  was  simply  designed  to  limit 
the  liability  of  a  married  woman  on  her  contracts  to  her  aeparate 
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eetatOy  cannot  be  the  correct  one;  for  such  a  constraction  would 
make  the  amendment  in  question  wholly  unnecessary^  as  that  was 
the  law  before. 

We  arc  therefore  of  opinion  that  the  object  of  the  amendment 
was  not  to  indicate  the  kind  of  property  which  could  be  made 
liable  for  the  breach  of  a  married  woman's  contract^  but  to  limit 
her  right  to  contract,  so  that  she  could  only  make  such  contracts, 
as  at  the  time  they  were  made,  related  to  or  concerned  her  sepa- 
rate property.  Hence,  before  a  married  woman  can  be  made 
liable  for  the  beeach  of  a  contract  alleged  to  have  been  made  by 
her*  it  must  be  made  to  appear,  either  from  the  inhe^nt  nature 
of  the  contract  or  otherwise,  that  the  contract  was  made  in  rela- 
tion to  or  concerned  her  separate  property.  Even  if  she  declares 
in  express  terms  her  intention  to  bind  her  separate  estate,  that 
alone  will  not  be  sufficient  to  render  the  contract  yalid,  for  the 
qoeetion  is  as  to  her  power,  which  is  to  be  determined  by  the 
natnre  of  the  contract  itself,  and  not  as  to  her  intention  to  bind 
her  separate  property.  If  therefore  a  wife  should  sign  a  note  as 
surety  for  her  hu^bwd,  or  indeed  for  any  other  person,  and  should 
declare  in  t!:e  note  in  express  terms  her  intention  to  bind  her  sepa- 
rate estate*  that  would  not  make  the  contract  valid  as  to  her  unless 
it  was  made  to  appear  that  the  contract,  though  executed  by  her 
as  surety,  was  designed  to  benefit  her  separate  property  or  in  some 
•ther  way  related  to  or  conjpemed  jinoh  property. 

We  have  not  deemed  it  necessary  to  go  into  a  consideration  of 
the  very  numerous  cases  elsewhere  upon  questions  similar  to  the 
one  now  before  us;  for  while  the  statutes  of  the  various  States  an 
somewhat  like  our  own,  yet  they  differ  sometimes  very  materially 
in  their  phraseology,  and  in  the  very  great  conflict  of  authority 
abroad  we  have  thought  it  more  likely  that  we  would  reach  a  cor- 
rect solution  of  the  question  by  confining  our  attention  to  the 
terms  of  our  statutes,  viewed  in  the  light  of  our  own  past  legisla- 
tion and  adjudications. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Court  be  affirmed. 

JuigmmU  tffflrm$d. 
SiMPBOir,  0.  J^  ooncumd. 

McOowAir,  J.  I  concur  in  the  result  As  the  purpose  of  the 
act  manifestly  was  to  confer  upon  a  married  woman  powers  beyond 


272  SOUTH  CAROLINA, 

McLare  v.  MeltoD. 

-  -  «■  — • 

what  she  possessed  before,  I  cannot  suppose  that  hj  the  insertion 
of  the  words>  ''  us  to  her  separate  est-ate,"  it  was  intended  to  defeat 
that  object  entirely  aa  to  contracts.  The  same  act,  in  conformity 
to  the  Constitution,  confers  the  powers  ^'  to  bequeath,  dcTise  and 
conyey  her  separate  estate  in  the  same  manner  and  to  the  same 
•eactent  as  if  she  were  unmarried,"  and  in  order  to  harmonize  the 
different  provisions  I  incline  to  think  that  the  intention  of  the 
amendment  was  to  limit  the  power  of  a  married  woman  to  such 
contracts  as  express  an  intention  to  bind  her  separate  property, 
^uch  as  are  made  with  express  reference  to,  that  is  to  say,  ^^a8  to 
her  separate  property." 


McLuRB  v.  Mblton. 

134  B.  0.  660. 

ChfutUtUional  km  —  MigtUton  (^f  eoniraet  —  vetUdH^kiM, 

A  change  in  the  law  prescribing  the  order  of  payment  of  the  debts  of  a 
decedent  does  not  impair  th€  obligation  of  a  contract  nor  a  Tested  right.* 

A  OTION  to  marshal  assets.     The  opinion  states  the  case. 

J,  H.  Rion,  A.  S>  Douglasn  and  8.  P.  ffamiUon,  for  appellants. 

McLure  d  McLure,  J.  F.  Hart  and  Paul  Hemphill^  contra. 

MgIyeb,  J.  The  facts  of  this  case,  so  far  as  necessary  for  a 
proper  understanding  of  the  points  made  by  the  several  appeals, 
-are  substantially  as  follows:  On  July  9,  1876,  Qeo.  W.  Melton 
died  intestate,  and  his  estate  being  found  to  be  largely  insolvent, 
this  action  was  commenced  in  July,  1877,  to  marshal  the  assets. 
Creditors  were  called  in  and  numerous  claims  were  established,  but 
the  only  ones  that  need  be  specially  stated  are  the  following:  A  note 
under  seal  to  O.  R.  Batchford  &  Co.,  bearing  date  February  22, 
1869;  a  note  under  seal  to  Dr.  A.  P.  Wylie,  bearing  date  May  3, 
1872;  a  note  under  seal  to  Samuel  D.  Melton,  bearing  date  February 
1,  1871;  a  bond,  secured  by  a  mortgage  of  real  estate  to  Duvall, 
sheriflf,  dated  June  4.  1875,  which  has  been  transferred  to  the 
defendant,  Kerr,  as  derk  of  the  court  for  Fairfield  county;  and  « 

~  *8ee  Slate  v.  City  of  N^r  OrfennM.  ante.  p.  1<»8. 
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bond,  flecnred  by  a  mortgage  of  real  estate,  to  Hopkins,  Dwight  & 
Co.,  dated  May  19,  1876. 

The  mortgage  to  Hopkins,  Dwight  &  Co.  has  been  foreclosed, 
and  the  proceeds  of  the  sale  of  the  mortgaged  premises  being 
insafficient  to  pay  the  debt,  the  balance  is  now  set  np  against  the 
general  assets,  and  preference  for  it  is  claimed  as  a  mortgage  debt 
The  land  covered  by  the  Kerr  mortgage  was  sold  nnder  an  order 
in  this  canse  before  Eerr  became  a  party  by  proving  his  mortgage 
debt;  and  after  that  sale,  Kerr  not  having  got  the  proceeds,  he 
brought  his  action  to  foreclose  his  mortgage  against  the  purchaser 
at  the  sale  made  under  the  order  in  this  canse,  and  the  land  was 
again  sold,  but  the  proceeds  of  this  last  sale  being  insafficient  to 
pay  his  debt,  the  balance  is  now  set  up  as  a  mortgage  debt  against 
the  general  assets.  The  Circuit  judge  held  that  the  liens  of  the 
two  mortgages  having  both  been  exhausted,  the  rank  of  these 
debts  must  be  determined  by  the  nature  of  the  obligations  which 
they  were  given  to  secure,  and  cannot  be  classed  as  mortgages. 
The  appellants  question  the  correctness  of  this  ruling,  and  the 
defendant,  Eerr,  also  appeals  upon  the  ground  that  the  Circuit 
jndge  erred  in  not  holding  '^  That  so  much  of  the  proceeds  arising 
from  the  sale  of  the  mortgaged  premises  under  the  order  of  the 
court  in  this  action  as  are  in  the  hands  of  the  clerk  of  this  court 
be  applied  to  said  mortgage  debt." 

In  relation  to  this  last  mentioned  ground  of  appeal,  we  have 
only  to  say  that  we  are  unable  to  discover  where  any  such  question 
was  made  in  the  court  below.  It  does  not  appear  that  the  referee 
ruled,  or  was  asked  to  rule  upon  it,  and  no  such  question  was 
considered  or  passed  upon  by  the  Circuit  judge,  and  therefore 
we  do  not  see  how  we  can  consider  it.  There  is  nothing 
in  the  ''case,"  as  prepared  for  argument  here,  to  show  that  an 
order  directing  the  proceeds  of  the  first  sale  to  be  applied  to  the 
Kerr  mortgage  was  ever  applied  for.  Whether  such  an  order 
should  be  granted,  or  whether  Eerr  has  elected  to  ignore  the  first 
sale  by  bringing  his  action  to  foreclose  his  mortgage  against  the 
purchaser  at  such  sale,  and  thereby  lost  the  right  to  claim  the  pro- 
ceeds, or  whether  the  purchaser  at  that  sale  may  not  have  equities 
which  entitle  him  to  be  heard,  are  all  questions  upon  which  we  do 
not  desire  to  be  understood  as  intimating  any  opinion,  inasmuch  as 
we  do  not  think  the  question  presented  by  this  ground  of  appeal  is 

properly  before  us. 

Voi.  LVIir  — 35 
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The  Circuit  judge  based  his  decision  upon  the  main  point  involyed 
in  these  appeals,  that  is,  as  to  the  rank  of  the  claims  of  Hopkins, 
D  wight  &  Co.  and  Kerr,  clerk,  upon  a  recent  decision  of  this  court 
in  the  case  of  Piesier  v.  Piester,  22  S.  0.  139,  and  there  can  be  no 
doubt  that  if  that  case  applies  to  this,  it  fuUj  sustains  the  decree  of 
the  Circuit  judge.  The  appellants  however  contend  that  the  case 
of  PiesUr  y.  Piester^  cannot  be  so  applied,  for  the  reason  that  to  so 
apply  it  would  impair  the  obligation  of  contracts  or  would  divest 
vested  rights,  inasmuch  as  at  the  time  of  the  death  of  the  intestate, 
and  at  the  time  of  the  making  of  one  of  the  contracts  in  question — 
that  of  Hopkins,  Dwight  &  Go. —  the  law,  as  then  declared  by  the 
case  of  Edwards  v.  Sanders,  6  S.  C.  316,  required  that  the  bal- 
ances due  on  these  two  debts  should  be  ranked  as  mortgages,  and 
as  such  entitled  to  priority  over  specialty  debts;  and  that  the  sub- 
sequent change  in  the  law,  as  it  is  called,  by  the  decision  in  Piesier 
V.  Piester,  cannot  have  the  effect  of  divesting  the  rights  of  these 
appellants  which  became  vested  at  the  time  of  the  death  of  the 
intestate,  under  the  law  as  it  was  then  declared  to  be. 

For  a  clearer  understanding  of  these  questions  raised,- it  may  be 
well  to  repeat  here  the  dates  of  the  several  transactions  and  matters 
referred  to.  The  date  of  the  sealed  note  to  Batchford  &  Co.,  one 
of  the  respondents,  is  February  22,  1859;  the  sealed  note  to  8.  D. 
Melton,  February  1,  1871;  the  sealed  note  to  Wylie,  May  3,  1872; 
the  Kerr  bond  and  mortgage,  Juno  4,  1875;  the  bond  and  mort- 
gage to  Hopkins,  Dwight  &  Co.,  May  19,  1876;  the  death  of  the 
intestate,  July  9,  1876;  the  decision  in  the  case  of  Edwards  ▼. 
Sanders  was  filed  October  14,  1875,  though  the  book  of  reports  in 
which  it  is  found  was  not  published  until  some  time  in  the  year 
1877;  and  the  decision  in  the  case  of  Piester  v.  Piester,  filed  Janu- 
ary 10, 1885,  and  the  decree  appealed  from  May  20,  1885. 

The  construction  which  is  now  placed  upon  the  statute  preeorib- 
ing  the  order  in  which  the  debts  of  a  decedent  must  be  paid  is  the 
same  as  that  which  was  adopted  by  the  law  court  in  the  case  of 
T\i>nno  V.  Happoldt,  2  McCord,  188,  as  far  back  as  1822,  and  reaf- 
firmed by  the  court  of  equity  in  the  case  of  Kinard  v.  Young,  2 
Rich.  Eq.  247,  in  1846.  Thus  the  law  stood  unquestioned,  so  fiir 
as  we  are  informed,  down  to  the  year  1875,  when  the  decision  in 
Edwards  v.  Sanders,  supra,  was  made,  overruling  the  twO;  former 
cases  and  placing  upon  the  statute  the  construction  now  oontended 
for  by  the  appellants.    The  last-named  decision  does  not  seem  tt 
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kave  been  foHowed  in  a  single  instance;  and  from  what  is  said  in 
the  case  of  Pusier  v.  Piester^  it  would  seem  to  hare  been  never 
satisfactory  to  the  profession,  and  that  at  the  first  opportanity 
which  was  afforded  it  was  oyerruled,  the  legislature  in  the  mean- 
time having,  by  the  act  of  1878  (16  Stat.  686)  shown  its  dissatisfac- 
tion with  the  construction  therein  adopted,  by  declaring:  ''That 
in  the  administration  of  the  assets  of  a  decedent,  mortgages  shall 
not  be  entitled  to  a  priority  over  rents,  debts  by  specialty  or  debts 
by  simple  contract,  except  as  to  the  particular  parts  of  the  estate 
affected  by  the  liens  of  such  mortgages.     That  after  thie  property 
covered  by  the  liens  is  exhausted,  the  grade  of  the  demand  shall  be 
determined  by  the  nature  of  the  instrument  which  the  mortgage 
was  given  to  secure.''    It  is  true  that  in  the  case  of  Piesier  v. 
Piuier,  no  express  reference  is  made  to  the  difference  in  the 
phraseology  of  the  original  act  of  1789  and  that  adopted  when  it 
was  incorporated  in  the  general  statutes  of  1872,  upon  which  stress 
seems  to  be  laid  in  the  argument  of  one  of  the  counsel  for  appel- 
lants, but  the  whole  subject  was  carefully  considered  before  any 
conclusion  was  reached*    Nor  do  we  find  in  the  case  of  Edwards  v. 
Sanders  that  any  allusion  was  made  to  such  change  in  the  phrase- 
ology as  a  reason  for  a  change  in  the  construction  of  the  act. 
The  question  then  is,  does  the  decision  in  the  case  of  Piei^ter 
,  T.  Piester  effect  such  a  change  in  the  law  as  would  forbid  its  appli- 
edition  to  the  case  under  consideration;  because  it  would  impair  the 
obligation  of  a  contract  or  would  divest  rights  vested  under  the  law 
as  declared  in  the  case  of  Edwards  v.  Sanders?    As  we  have  seen, 
the  proper  construction  of  the  statute  in  question  had  been  settled, 
for  a  long  series  of  years,  by  decisions  of  both  the  courts  of  final 
resort  in  this  State,  in  accordance  with  the  view  now  declared  to 
be  the  proper  construction  of  that  statute  ;  and  it  seems  to  us  that 
it  would  be  going  very  far  to  say  that  a  single  isolated  decision, 
never  recognized  or  followed  in  any  subsequent  case,  and  never 
recommending  itself  to  the  approvfd  of  the  profession,  should  be 
regarded  as  having  the  effect  of  changing  the  law ;  on  the  con- 
traiy,  whatever  may  be  the  opinions  of  the  individuals  as  to  its 
correctneflSy  it  must  be  regarded  as  an  erroneous  declaration  of  what 
was  the  law,  and  as  only  the  law  of  the  particular  case  in  which  it 
was  made. 

We  do  not  think  that  the  case  of  Herndon  v.  Moore,  18  8.  0., 
339,  relied  on  by  the  appellants,  is  applicable  here.    In  that  case, 
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there  were  m^ny  potential  elements,  such  as  long  and  universal 
acc)uiescence,  sales  made  and  money  paid,  which  are  not  found 
here.  ^lor^ovcr,  it  will  be  observed  that  the  majority  of  the  court 
concurred  only  in  the  result,  and  hence  that  case  can  only  be 
regarded  as  authority  on  the  precise  question  therein  adjudged,  as 
presented  under  the  special  circumstances  therein  stated. 

It  is  true  that  the  Supreme  Court  of  the  United  States  have,  in 
numerous  case^,  held  that  where  a  contract  is  valid  at  the  time  it 
is  made/ under  the  laws  of  the  State  as  then  expounded,  its  val- 
idity or  obligation  cannot  be  impaired  by  any  subsequent  judicial 
decision  giving  a  different  exposition  of  the  law ;  and  this  court 
has,  in  two  cases  {TJie  Bond  Debt  cases,  12  S.  G.  282,  and  Whaley 
Y.  Gaillardf  21  S.  C.  572),  deferred  to  the  authority  of  that  court 
in  that  class  of  cases  which  involve  the  question  whether  a  particu- 
lar law  or  decision  is  in  violation  of  that  clause  of  the  Constitution 
which  forbids  a  State  from  passing  any  law  impairing  the  obligar 
tion  of  a  contract.  But  even  in  the  Supreme  Court  of  the  United 
States  this  doctrine  is  confined  to  cases  of  contract,  and  even  in 
such  cases  it  is,  at  least  doubtful  whether  it  would  be  applied 
where,  at  the  time  the  contract  was  made,  the  law  had  been 
declared  only  by  a  single  isolated  case,  never  recognized  or  fol- 
lowed, and  overruled  at  the  first  opportunity  presented.  See  the 
cases  of  Ohio  Life  and  Trust  Co.  v.  Debolt,  16  How.  432;  Oelpcke 
V.  Dubuque^  1  Wall.  175;  Lee  County  v.  Rogers,  7  Wall.  181;  But-z 
V.  Ci/f/  of  Muscatine^  8  Wall.  675;  City  v.  Lamson,  9  WalL  477; 
Olcoti  V.  Supervisors,  16  Wall.  678. 

Assuming  then,  for  the  sake  of  the  argument  only,  that  there 
was  a  change  in  the  law  by  the  decision  in  the  case  of  Piesier  v. 
Piester,  before  the  doctrine  above  cited  from  the  Supreme  Court 
of  the  United  States  could  be  applied  in  this  case,  it  must  appear 
that  this  is  a  case  of  contract,  and  that  to  give  effect  to  such 
change  in  the  law  would  impair  the  obligation  of  such  contracc. 
We  do  not  see  that  the  law,  as  declared  in  Piester  v.  Piester, 
impairs  or  in  any  way  affects  the  validity  or  obligation  of  any  con- 
tract. It  does  not  purport  to  interfere  in  any  respect  with  the 
validity  or  binding  obligation  of  any  contract  set  up  by  the  appel- 
lants. It  simply  declares  the  proper  construction  of  a  statute  pre- 
scribin,^  the  order  in  which  the  debts  of  a  decedent  are  to  be  paid. 

In  Harrison  v.  Sterry,  5  Cranch,  289,  the  question  was  as  to  the 
right  of  the  United  States  to  priority  under  an  act  of  Congresa.   It 
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was  contended  that  as  the  contract  was  made  with  foreigners,  in  a 
foreign  conntry,  the  law  of  the  place  where  the  contnict  wasndade 
innst  goYem,  and  under  that  law  no  snch  priority  wsis  recognized. 
Bat  the  court  held  otherwise.  Marshall,  C.  J.,  while  recogniz- 
ing the  doctrine  that  the  lez  loci  coniractu^  governed  in  expounding 
the  contract,  adds:  '^  But  the  right  of  priority  forms  no  piurt  of  the 
Contract  itself.  It  is  extrinsic,  and  is  rather  a  personal  privilege 
dependent  on  the  law  of  the  place  where  the  property  lies  and 
where  the  court  sits  which  is  to  decide  the  cause.  In  the  familiar 
case  of  the  administratioa  of  the  estate  of  a  deceased  persbn,  the 
assets  are  always  distributed  according  to  the  dignity  of- the* debt, 
as  regulated  by  the  law  of  the  country  where  the  representative  of 
the  deceased  acts,  and  from  which  he  derives  his  |iowers,  not  by 
the  law  of  the  country  where  the  contract  was  made."  'Jliis  lan- 
guage is  quoted  with  approval  in  the  subsequent  case  of  Huiih  y. 
Union  Bank  of  Oeorgeiown,  5  Pet.  518. 

'  We  do  not  see  then  how  any  change  in  the  law  prescribing  the 
order  in  which  debts  of  a  decedent  are  to  be  paid  can  be  said  to 
impair  the  obligation  of  any  contract  by  which  snch  debts  were 
created.  But  even  if  such  should  be  the  case,  it  seei^s  to  lis  that 
the  practical  result  in  this  case  would  be  the  sam6  as  that  reached 
by  the  Gircnit  judge.  For  if  as  we  concede  parties  are  to  be  pre* 
sumed  to  contract  with  reference  to  the  law  as  it  Exists  at' the  time 
the  contract  is  entered,  and  if  the  law  fixing  the  order  in  which 
debts  of  a  decedent  are  to  be  paid  enters  into  and  forms  a  part  of 
the  contract  by  which  such  debts  were  created,  then  it  follows  neces* 
sarily  that  the  respondents,' Ratchford  &  Co.,  Dr.  Wylie,  and  S;  iX 
Melton,  whose  debts  were  created  at  a  time  when,  under  the  decis* 
ions  of  Tufino  v.  Happoldi  and  Kinard  r.  Young,  they  were  entitled 
to  priority  over  the  appellants,  they  could  not  be  deprived  of  such 
priority  by  the  subsequent  change  in  the  law,  as  it  is  called,  by  the 
decision  in  the  case  of  Edwards  v.  Sanders,  for  the  fact  thatt  the 
intestate  did  not  die  until  after  the  so-called  change  was  made 
could  not  ikffeet  the  validity  of  contracts  made  before  that  time; 
for  certainly  a  circumstance  occurring  after  a  contract  has  been 
iQade  cannot  be  said  to  enter  into  or  form  a  part  of  snch  contract. 
But  as  we  have  said,  we  do  not  see  that  any  change  in  the  law 
prescribing  the  order  for  the  payment  of  the  debts  of  a  decedent 
can  be  properly  said  to  impair  the  obligation  of  any  contract;  and 
therefore  whateyer  other  objection  may  be  urged,  it  is  not  amenable 
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to  the  cbargo  that  it  violates  those  claases  of  the  Oonstitution  of 
this  State  and  the  United  States  which  forbid  the  passage  of  laws 
impairing  the  obligation  of  contracts. 

It  is  contended  however  that  upon  the  death  of  a  decedent,  the 
rights  of  his  creditors  to  the  payment  of  their  debts,  according  to 
the  law  thien  in  force,  become  vested,  and  that  snch  vested  rights 
cannot  be.  impaired,  or  taken  away  by  any  subsequent  change  in  tli^ 
law.  Applying  this  doctrine  to  the  facts  of  this  case,  appellants 
insist  that  under  the  law,  us  it  was  declared  to  be  by  the  case  of 
Edwards  v.  Sanders,  ut  the  time  of  the  death  of  the  intestate,  thej 
were  entitled  to  priority,  and  that  any  subsequent  cliange  in  the  law 
cannot  deprive  them  of  such  priority.  Without  repeating  here 
what  we  have,  said  above  (that  we  do  not  assent  to  the  fundamental 
proposition  upon  which  tiie  doctrine  contended  for  rests,  to-wit, 
that  the  law  ever  was  as  it  was  incorrectly  announced  to  be  in 
Edwards  v.  Sanders,  we  will,  for  the  sake  of  argument  only,  assome 
the  cpntmi'y,  and.  proceed  to  consider  the  question  whether  thct 
appellants  can  claim  such  vested  right  of  priority  as  that  it  cannolf 
be  divested  by  any  change  in  the  law. 

We  do  not  understand  that  there  is  any  thing  in  the  Constitution 
of  the  United  States  which  forbids  a  State  from  enacting  a  retro-, 
spectiyc  law,  pr  a  law  divesting  a  vested  right,  provided  in  so  doing 
the  obligation  of  a  contract  is  not  impaired.  Waison  v.  M&rcer,  8 
Peters,  .38;  Jackson  v.  Lamphire,  3  Peters,  280;  Satlorkfe  v.. 
Mattheto^pn,  2  Peters,  380;  Charles  River  Bridge  v.  Warren  Bridgep^ 
11  Peters,  420;  Curtis  v.  Whitney  13  Wall.  68.  Nor  is  there  any. 
proyisjon  in  the  Oonstitution  of  this  St&te,  as  in  soqie  of  the  olJier 
States,  ,for))idding  the  enactment  of  retrospective  laws,  or  any  pro- 
vision which  in  express  terms  forbids  the  enactment  of  a  biw 
divesting  vested  rights,  though  certain  safeguards  are  thn;>wn 
around  such  rights  by  the  provisions  of  sections  14  and  23  ^f  article 
I  of  the  Constitution. 

In  the  case  of  Miles  v.  Kiuff,  5  S.  C.  14G,  it  was  held  that  the, 
act  of  1^(36,  which  required  all  instruments  in  writing  of  which  a 
i*ccord  is  required  by  hlw,  and  of  which  the  record  has  been  lost  or 
destroyed^  but  the.  original  preserved,  to  be  again  recorded  wit^hio  a 
specifi^. time;  otherwise,  that  they  should  not., prevail  as  liens, 
against  snbsequent  purchasers  or  creditors  without  notice.,  was  a, 
constitutional  and  valid  law.  Now  in  that  case  the  plaintiff,,  by, 
reoordmg  his  mortgage,  which  was  executed  in  1855,  under  the  law 
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then  of  force^  had  acquired  a  Tested  right,  so  to  speak,  of  prioritj 
over  all  subsequent  purchasers  and  creditors,  and  yet  it  was  held 
that  such  vested  right  was  divested  by  his  failure  to  comply  with 
the  requirements  of  the  subsequent  act  of  1866.  In  delivering  the 
opinion  of  the  court  in  that  case,  Mosbs,  C.  J.,  uses  this  language: 
*^  The  general  assembly  has  power  to  divest  vested  rights,  and  to 
enact  statutes  retrospective  in  their  action,  provided  they  do  not 
impair  the  obligation  of  a  contract.''  And  again:  "A  vested  right 
may  be  divested  by  the  legislature,  unless  it  exists  by  virtue  of  or 
in  the  nature  of  a  contract." 

Now  while  we  are  not  prepared  to  indorse  this  language  witiiout 
son[ie  qualifications,  as  it  would,  in  its  unqualified  form,  imply  that 
the  legislature  had  power  to  divest  a  vested  right  of  property,  yet 
weagiee  that  every  vested  right,  so-called,  is  not  beyond  the  reach 
of  the  legislature.  It  is  very  difficult,  if  not  impossible,  to  define 
precisely  those  rights  which  are  so  vested  as  to  be  protected  from 
l^lislative  interference  as  is  shown  in  the  discussion  of  this  subject 
by  that  eminent  author.  Judge  Cooley,  in  his  work  on  Constitu- 
tional Limitations,  and  we  shall  not  undertake  to  do  so  on  the 
present  occasion.  It  is  sufficient  for  us  to  say  that  the  right  of 
priority  given  to  certain  classes  of  creditors  by  the  statute  prescribing 
the.ordetf  m- which  the  assets  of  a  decedent's  estate  shall  be  applied 
to  the  payment  of  his  debts  is  a  mere  direction  td  the  executor  or 
adminisferator  as  the  case  may  be,  as  to  the  manner  in  which  he  shall 
administer  such  assets,  which  is  at  all  times  subject  to  legislative 
control,  and  does  not  confer  any  such  vested  right  upon  the  cred- 
itors as  to  place  it  beyond  such  control. 

This  seems  to  have  been  the  principle  upon  which  the  Supreme 
Court  of  the  United  States  acted  in  Bank  of  Hamiltrni  v.  Dudley^ 
%  Peters,  492.  In  that  case  an  act  of  1795,  which  seems  to  have 
been  of  force  at  the  time  of  the  death  of  the  intestate,  and  at  the 
time  letters  of  administration  upon  his  estate  were  granted,  author- 
ized administrators  to  sell  lands  for  the  payment  of  debts.  This 
act  was  repealed  on  June  1,  1805,  and  in  August  following  the 
Court  of  Common  Pleas  granted  an  order  authorizing  the  >idminis- 
trators  to  sell  the  land  in  controversy,  who  proceeded  to  do  so  and 
th^  question  was  as  to  the  validity  of  the  sale.  It  was  contended 
on  the  part  of  the  plaintiffs  in  error  that  the  interest  of  the  ad- 
ministrators in  the  real  estate  as  trustees  for  the  creditors  was  a 
vested  interest  which  the  repeal  of  the  law  could  not  divest.     Hut 
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the  coart  held  otherwise,  aud  Marshall,  C.  J.,  in  delivering  his 
opinion,  used  this  language  :  *'  The  repeal  of  such  a  law  divests  no 
vested  estate,  but  is  the  ezerciae  of  a  legishitivc  power  which  every 
legislature  possesses.  The  mode  of  subjecting  the  property  of  a 
debtor  to  the  demands  of  a  creditor  must  always  de])end  dh  the 
wisdom  of  the  legislature. ** 

It  is  nut  to  be  denied  that  some  of  tlic  language  used  by  that  dis- 
tinguished jurist,  JoHKSTON^,  Ch..  in  the  case  of  Morton  vl  CnUlwelly 
3  Strob.  Eq.  1(>1,  when  considered  apart  from  the  question  then 
under  consideration,  does  seem  to  support  the  view  contended  for 
by  the  appellants.  But  the  question  in  that  case  was  so  wholly 
different  from  the  one  now  under  consideration  that  to  apply  the 
language  there  used  to  a  totally  different  question  would  inevitably 
lead  us  into  error.  The  question  thero  was  to  whut  period  of  time 
must  we  look  in  order  to  ascertain  tlic  amount  of  a  chiim  against  a 
decedent's  estate  in  order  to  determine  its  pro  rata  siuire  of  the 
assets  of  such  estate,  and  the  question  now  before  us.  as  to  whether 
the  law-making  power  could  not  cliange  the  direction  previously 
given  as  to  the  manner  of  administering  the  assets  of  a  decedent's 
estate  was  not  considered  or  even  hinted  at.  We  do  not  see  there- 
fore that  there  was  any  error  in  any  respect  in  the  judgment 
appealed  from. 

The  judgment  of  this  coart  is  that  tlie  judgment  of  the  Circuit 
Court  be  aflBrmed* 
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A  Mmt  exeeotod  a  deed  of  land  to  his  two  yoong  ebildieo,  bat  retelned  tt'  tai 
bis  own  poeeessioD  and  continaed  to  oocniyj  and  enjoj  the  premises  until  his 
tath.    MM,  not  alone  safficient  to  pass  title.    {8$e  noU,  p.  889.) 

ACTION  for  dower.    The  opinion  ttales  the  case.     The  pbuB- 
tiS  had  judgment  below. 

W.  Lair  Hill,  for  appellants. 

W.  H.  Adams,  for  respondent 

Lord,  G.  J.  This  is  an  action  in  ejectment,  for  dower  of  two 
lots  of  land  in  Portland.  The  complaint  alleges  that  W.  B.  Fain 
died  on  the  day  of  ,  seised  of  estate  of  an  inheritance 

in  the  land  in  controversy;  that  the  plaintiff,  who  is  respondent 
lierein,  is  his  widow,  and  as  snch  is  entitled  to  the  enjoyment  of  a 
Ijfe  estate  of  one-third  of  said  lands,  as  her  dower  thereof.  The 
answer  denies  that  Fain  was  seised  of  an  estate  of  inheritance  in 
the  disputed  premises,  and  claims  that  the  two  defendants  are  the 
owners  thereof.  Wm.  B.  Fain  is  the  admitted  source  of  the  title. 
VoL.LVni  — 36 
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From  the  admissions  in  the  pleadings  and  the  facts  stipulated  and 
fonnd  the  ca«e  presented  is  briefly  thus:  The  plaintiff  is  the  widow 
of  William  B.  Fain,  and  the  defendants  are  his  children  by  a  former 
wife,  and  the  land  in  controversy  was  owned  by  him  during  the 
life-time  of  the  mother  of  the  defendants,  and  at  the  time  of  her 
death.  When  the  defendants  were  children  of  tender  years,  their 
mother  being  dead  and  Fain  at  that  time  being  the  owner  of  con- 
siderable property  besides  that  which  is  now  in  dispute,  he  signed, 
sealed  and  acknowledged,  in  due  form  of  law,  a  deed  purporting  to 
conyey  the  property  in  controversy  to  his  two  children,  thedcfend- 
ants«  This  deed  was  never  delivered  to  any  person  for  the  chil- 
dren, but  remained  in  the  possession  of  the  grantor  to  the  time  of 
his  death,  a  period  of  years.'  Daring  that  time  he  managed  the 
property,  and  received  its  rents  and  profits.  The  conrt  found  as  a 
fact,  the  trial  being  without  a  jury,  that  when  Fain  made  the  deed, 
it  was  not  his  intention  to  deliver  it;  and  adjudged  that  he  was  at 
the  time  of  his  death  seised  of  an  estate  of  inheritance  of  the  prop- 
erty in  controversy,  and  the  plaintiff  was  entitled  to  dower  thereof. 
Upon  this  state  of  facts  a  single  question  is  presented  by  this 
appeal.  Was  Wm.  B.  Fain  the  owner  of  the  4and  at  the  time  of 
his  death?  If  he  was,  it  is  admitted  that  the  judgment  must  be 
sustfiined;  otherwise  it  is  error,  and  must  be  reversed.  The  gcn- 
enil  rule  that  a  conveyance  of  land  is  not  completely  executed  so  $i& 
to  vest  title  without  delivery  is  not  controverted;  but  it  is  insisted 
that  the  rule  is  not  universal,  and  that  the  case  under  consideration 
constitutes  an  exception  to  which  it  is  not  applicable,  either  upon 
reason  or  authority.  The  distinction  claimed  is  this :  That  in  deeds 
where  both  parties  are  sui  juris,  there  are  two  parties  to  be  con- 
sulted, he  who  conveys  the  title  and  he  to  whom  it  is  conveyed;  and 
that  when  as  in  the  great  majority,  or  nearly  all  of  such  cases  the 
gnuitee  gives  or. obligates  himself  to  give,  something  in  exchange 
f(Mr  the  land  conveyed,  or  there  is  a  consideration  of  disadvantage 
to  the  grantee,  such  as  the  payment  of  the  money,  the  assumption 
of  some  obligation,  the  carrying  of  some  burden,  which  moves  the 
grantor  to  execute  the  deed,  then  the  transaction  being  simply  a 
contract  or  bargain  between,  the  vendor  and  vendee,  it  is  necessary 
these  be  an  acceptance  of  the  deed  by  the  latter,  which  there  could 
not  be  without  delivery  or  something  tantamount  to  delivery  by  the 
former.  Hence  the  general  rule  that  delivery  of  the  deed  is  neces- 
sary to  pass  title. 
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But  it  18  contended,  when  the  grantee  is  an  infant  of  tender 
jearsy  incapable  of  consenting  to  the  transaction^  and  the  convey- 
ance is  wholly  voluntary,  imposing  no  burden  on  the  grantee  or  his 
estate,  delivery  of  the  deed  is  not  necessary;  that  such  a  transaction 
is  wholly  unilateral,  and  the  grantee,  who  is  only  a  passive  party, 
is  not  required  to  do  or  consent  to  any  thing  in  order  to  give  cffi- 
'Cacy  to  tiie.deed;  and  cpnaequently  if  it  appear,  in  such  case,  that 
it  was  the  intention  of  the  grantor  to  vest  the  tide  by  the  deed,  it 
IS  opei:iU.iTe  without  delivery.  It  is  therefore  claimed,  when  the 
facts  disclose  as  here,  that  the  deed  was  made  as  a  voluntary  settle- 
ment of  property  on  infants  of  tender  years,  and  of  whom  the 
grantor  is  the  father  and  natural  guardian,  the  fact  of  signing, 
seating  and  acknowledging  that  the  deed  is  strong  evidence,  or  at 
least  •u&cient,jpn>/{ay7i6t^^  of  the  gr&ntor 

to  vest  the  title,  in  the  absence  of  any  facts  or  circumstances  to 
qnalify  or  rebut  it.  There  are  some  cases  cited,  to  which  we  have 
not  had  a^u^ess,  in  some  of  the  authorities  to  which  we  shall  prcs- 
ently  refer^  that  api)car  to  maintain  this  result.  But  the  priiici« 
pie  as  deduced  by  the  text-writers,  and  sustained  by  the  current  of 
^ccisioiis,  is  undeniably  to  the  effect  that  delivery  is  essential  to  the 
validity  ot  a  deed,  whether  it  be  a  conveyance  for  a  valuable  con- 
sideration, or  a  mere  voluntary  conveyance  in  consideration  of  love 
and  affe^etipn.'  The  delivery  is  defined  to  be  that  part  of  the  oper- 
ation in  executing  the  deed  by  which  the  grantor  signifies  his  in- 
tentioM  when  and  how  it  is  to.  take  effect.  Williams  Real  Prop. 
141  et  seq.  It  is  required  by  the  law,  in  order  to  demonstrate 
Ijeyond/loubt  that,  the  party  making  the  deed  meant  it  to  Ije  bis 
sict.  No  precise  formuta  is  required.  It  is  not  necessary  there, 
should  be  an. actual  handing  over  of  the  instrument  to  constitute.a 
delivery.  A, deed  may  be  delivered  by  doing  something  and 
saying  nothing,  or  by  saying  something  and  doing  nothing,  or  it 
may  be  py  both.  Shep.  Touch.  57.  "But  by  one  or  both  of 
these,"',  Spbncer,  X,  said,  ^Mt  must  be  made."  Jackson  v. 
Phif^'l^  jphns.  421;  Syefs  v.  McClannhan,  0  Gill  &  J.  256; 

"It  is.  elementary  law,"  said  V»R01N,  J.,  '*  that  tlie  delivery  of 
the  deed  is  as  indis])c usable  as  the  seal  or  signature  of  the  grantor. 
Withpui  this  act  on  the  ])art  of  the  grantor,  by  which  he  makes, 
known  .first  his  c|eterminatipn  to  consummnte  the  conveyance,  al) 
the  precectnig  formalities  are  iniiK)tent  to  impart  validity  to  it  as  a 
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solemn  instrument  of  tiilc.  Xo  forniul-iry  of  wonls  or  acts  is  prc» 
scribcil  as  essential  to  render  an  instninient  the  deed  of  u  ]K'rsoi^ 
seailing  it.  It  may  be  done  by  acts  or  words,  or  by  both,  by  the 
grantor  himself,  or  by  another,  by  the  grantor's  authority  prece<lent 
or  assent  8ubse(^{Uent,  with  tlie  intent  liicreby  to  give  it  effect  as  his 
deed/*  etc.     Brown  v.  Brown,  CO  Me.  3UJ. 

Nor  is  it  essential  to  the  complete  execution  of  tlic  deed  that  it* 
should  bedelivercd  to  the  party  intended  to  be  benefited  by  it.  It 
liiay  be  valid,  altliougli  it  remains  in  tlie  ])Ossesston  of  the  grantor. 
In  <{uite  a  number  of  czises  it  Inis  been  held  that  ilierc  may  be  a 
delivery  of  a  deed  cfTectual  to  p:iss  tlie  title,  without  an  actusil 
surrender  of  tlie  possession  of  the  deed.  Dut  none  of  these,  when 
examined  in  the  light  of  the  facts,  proceed  on  the  ground  that 
delivery  is  unnecessary.  In  all  there  is  something  t^mtamount  or 
equivalent,  from  which  it  satisfactorily  apix^ars  that  there  was  an 
intention  to  pjiss  the  title,  or  what  is  the  same,  to  make  the  ileed  vl. 
present  oiK'nitive  conveyance. 

In  Doe  V.  Knifjhl,  0  Uarn.  &  C,  §  071,  the  jgiantor,  at  tho  time 
of  the  execution  of  the  deed,  said  in  the  pn*sencc  of  tho  subscrib- 
ing witnesses*  **  I  deliver  this  as  my  act  and  deed."  ^fhc  grantee 
Wits  not  present,  and  he  kept  ]>ossession  of  the  deed.  Afterward 
he  handed  the  deed  to  his  sister,  saying:  '''Ilere,  Bess,  keep  this,  it 
belongs  to  Jlr.  Gamons,"  who  was  the  grantee.  The  jury  fpund 
that  the  gi'antor  parted  with  the  {xisscssion  and  all  power  and  con* 
trol  over  the  deed,  and  that  the  sister  held  it  for  Mr.  Gamons,  free 
from  the  dis])osition  and  control  of  the  brother.  The  court  held 
this  a  good  delivery  for  the  grantee. 

After  reviewing  several  authorities,  Bagley,  J. ,  said:  '*Upoii 
these  authorities,  it  seems  to  me  tliat  when  an  instrument  is  form- 
ally sealed  and  delivered,  and  there  is  nothing  to  cjualify  the  deliYery 
but  the  keeping  of  the  deed  in  the  hands  of  the  exocuting  party, 
nothing  to  show  that  he  did  not  intend  it  to  operate  immediately, 
that  it  is  a  valid  and  cfTectual  deed;  and  that  delivery  to  the  party 
who  U  intended  to  take  it,  or  to  any  peraon  for  his  u^,  is  not 
essential.''  Strong  as  this  language  may  be  regarded  {obiieTf.  >is 
it  is  declared  by  Dixox,  J.,  m  Prutsinan  v.  Baker,  t30  Wis,  644; 
8.  c,  11  Am.  liep.  50:2)  yet  eliminate  the  fiict  of  a  subsequent 
actual  delivery  to  the  sister  for  the  use  of  the  grantee,  upon  which 
the  verdict  of  the  jury  was  founde<l,  and  there  is  still  left  the 
decisive  manifestation  of  tho  intention  of  tho  grantor  to  be  piesently 
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bound  by  the  express  words:  "I  deliver  this  as  my  tict  ami  deed/* 
Certainly^  there  is  nothing  in  this  oft  quoted  case  (which  is  con- 
aidered  as  carrying  the  law  as  far  as  any  of  the  cases),  that  can 
serve  the  purpose  of  the  plaintiffs. 

lu  Xefios  V.  Wichham,  100  E.  C.  L.  381,  435,  and  ultimately  de- 
cided in  the  House  of  Lords,  108  £.  C.  L.  8G1,  Blackburx,  J.,  said: 
"As  soon  as  there  are  acts  or  words  sufficient  to  show  that  it  wsis 
intended  by  the  party  to  be  executed  as  his  deed,  presently  binding 
on  him,  it  is  suflScient  The  most  apt  and  expressive  mode  of  indi- 
cating such  an  intention  is  to  hand  it  over,  saying,  '  I  deliver  this 
as  my  deed';  but  any  other  words  or  acts  that  sufficiently  show 
that  it  was  intended  to  be  finally  executed  will  do  as  well.  And  it 
is  clear,  on  the  authorities  as  well  as  the  reason  of  the  thing,  that 
the  deed  is  binding  on  the  obligor  before  it  comes  into  the  custody 
of  the  obligee,  nay,  before  he  even  knows  of  it,  thougii  of  course 
if  he  has  not  previously  assented  to  the  making  of  the  deed,  the 
obligee  may  refuse  it*' 

This  does  not  seem  to  be  any  more  than  declaring  that  in  de- 
termining what  will  constitute  a  sufficient  delivery,  the  intention  is 
the  controlling  element,  when  there  are  any  circumstances  which 
go  to  make  out  a  delivery.  It  is  the  i)resencc  of  such  facts,  not  the 
ikbeence  of  them,  that  is  indicative  of  the  intention  of  the  party  to 
be  presently  bound,  to  part  with  the  deed,  and  of  course  to  pass 
the  title.  All  this  shows  that  it  is  necessary  there  be  something 
evincing  the  intent  of  the  party  making  the  deed  presently  binding 
<m  him,  and  what  is  that  something  but  the  facts  and  circum- 
stances which  go  to  make  out  a  delivery,  from  which  such  intent 
is  inferred  ? 

In  Sowerhye  v.  Arden^  1  Johns.  Ch.  256^  Chancellor  Kent  says : 
''A  voluntary  settlement,  fairly  made,  is  always  binding  in  equity 
upon  the  grantor,  unless  there  be  a  clear  and  decisive  proof  that  he 
never  parted  nor  intended  to  part  with  the  possession  of  the  deed; 
and  even  if  he  retains  it,  the  weight  of  authority  is  decidedly  in 
fasoT  of  its  validity,  unless  there  be  other  circumstances  besides 
the  mere  fact  of  his  retaining  it,  to  show  it  was  not  intended  to  be 
Absolute." 

This  is  the  case  mainly  relied  upon  to  8npiK>rt  the  plaintiff's  case. 
But  in  resiiect  to  the  facts  and  circumstances  of  that  case,  it  was 
equally  as  pointed  as  the  case  of  Doe  v.  Knight ^  supra,  nxkd  the 
opinion  of  the  chancellor  must  be  interpreted  in  the  light  of  the 
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facts  before  him.  Do  that,  aucl  it  cannot  be  maintiiincd  that  the 
chancellor  inteiulcil  to  bo  understood  as  saying  that  delivery  wa^ 
unnecessary,  or  more  than  that  the  facts  in  evidence  proved  autl 
satisfied  him  there  was  a  valid  delivery  in  law.  Indeed  so  far  as 
my  examination  has  extended,  the  ground  in  equity  n[)on  which 
many  of  the  deeds  ui  the  nature  of  family  settlements  have  been 
upheld  is,  that  there  vnna  a  constructive  delivery,  and  not  that  de- 
livery was  unnecessary  or  could  be  dispensed  with. 

In  Farrar  v.  Bridges,  5  Humph.  411,  a  bill  was  filed  in  chancery 
to  compel  Bridges  to  deliver  up  a  deed  of  conveyance  signed,  sealed 
and  delivei*ed,  which  he  had  retained  in  his  custoily.  Reese,  J.,  in 
delivering  the  opinion  of  the  court,  said :  ^  ^  If  no  condition  is  annexed, 
if  nothing  remains  to  be  performed  in  onler  to  give  effect  to  the  instru- 
ment, its  signing,  sealing  and  attestation  as  a  valid  instrument  between 
the  parties  will  make  it  complete  and  effectual,  although  the  instru- 
ment may  be  left  in  the  possession  of  the  grantor.'' 

This  excerpt,  without  reference  to  the  facts  or  taken  in  connec- 
tion with  other  ix>rtions  of  the  opinion,  is  liable  to  give  the  impres- 
sion that  a  delivery  may  be  dispensed  with.  But  the  facts  of  the 
case  show  that  a  contract  for  the  sale  of  the  land  had  been  consum- 
mated by  the  payment  of  the  purchase-money,  and  that  the  deed 
was  executed  in  pursuance  thereof,  all  parties  being  present,  and 
the  subscribing  witness  testifying  that  when  they  left  the  deed  was 
lying  on  the  table,  and  that  they  understood  that  the  contract  of 
sale  had  previously  taken  place,  and  that  the  deed  which  they  had 
witnessed  wiis  the  final  consummation  of  the  matter.  At  this  point 
Reese,  J.,  said  :  ''The  testimony  of  these  witnesses  does  not  estab- 
lish indeed  any  formal,  ceremonious  delivery;  such  delivery  is  not 
necessary,  and  does  not  very  often  take  place,''  and  then  follows 
the  quotation  above  recited.  Now  this  does  not  exclude  the  neces- 
sity or  essentiality  pf  a  delivery,  or  that  a  delivery  had  not  been 
made.  The  evidence  proved  a  consummated  transaction,  and 
intent  to  pass  title,  which  in  law  includes  a  delivery,  not  **  indeed 
any  formal  or  ceremonious  delivery,"  for  that  kind  of  delivery  the 
court  thought  was  unnecessary  and  seldom  took  place.  See  also 
Payne  v.  Potoellj  5  Bush,  248;  Scrugham  v.  Wood,  15  Wend.  644f 
Ward  V.  Ward,  2  Hayw.  (N.  C.)  226. 

It  is  true  that  the  law  may  imply  that  a  party  will  accept  that 
which  is  for  his  benefit,  and  especially  of  infants  of  tender  jean 
incapable  of  giving  logal  assent  or  of  acceptance.     But  the  fiict  of 
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aooeptanoe,  when  prestimedy  assames  there  was  a  delivery.  It  U 
not  peroeived  how  the  application  of  this  dectrine  of  the  law  can 
aid  the  hypothesis  of  the  defendants.  So  too  there  are  cases  in 
which  it  has  been  held  that  the  recording  of  a  deed  was  sufiScient 
eridence  of  a  delivery^  notwithstanding  the  fact  that  the  grantor 
retained  the  custody  of  the  deed>  on  the  ground  that  it  was  a  mani- 
festation of  the  intention  of  the  party  to  be  presently  bound,  or  to 
make  the  deed  presently  operatiye.  But  it  is  unnecessary  to  refer 
to  these  cases,  for  the  absence  of  the  fact  renders  them  inapplicable. 

In  Ireland  v.  Oeraghly,  15  Fed.  Rep.  39,  it  was  held  that  when 
a  deed  in  fee  simple  was  made  by  parents  to  their  child,  who  was 
bat  little  more  than  four  montlis  old,  conveying  to  such  child  cer- 
tain town  lots, .  which  were  never  delivered  to  the  grantee,  and 
considering  the  immature  age  of  the  grantee,  it  was  perhaps  impos- 
sible to  have  made  such  a  delivery,  and  unnecessary  that  it  should 
have  been  made,  yet  that  the  grantor  in  such  deed  should  do  some 
act  manifesting  an  intention  to  deliver  the  deed,  and  that  where  such 
deed  was  never  recorded  or  published,  or  in  any  way,  by  either  of 
the  parents,  ever  after  alluded  to  in  such  way  as  to  show  that 
they  either  of  them  considered  it  a  consummated  transaction,  the 
deed  is  an  inoperative  conveyance. 

This  ciise  presses  hard  on  the  contention  of  the  defendants.  It 
shows  that  though  a  deed  may  be  duly  written  and  sealed  and 
signed,  it  is  of  no  effect  without  delivery,  that  unless  something 
more  is  done,  the  transaction  is  incomplete  to  give  it  legal  ezbtence 
aa  a  deed  ;  that  there  must  be  something  else,  decisive  of  the  inten- 
tion of  the  grantor,  from  which  the  fact  of  delivery  may  be  inferred, 
to  make  it  a  consummated  transaction,  and  give  it  validity  as  a  deed. 

In  Wood  V.  Ingraham,  3  Strob.  105,  Ghancellor  Caldwell  said  : 
^  The  current  of  decisions  has  already  gone  sufficiently  far  to  enable 
the  courts  to  carry  out  the  intention  of  the  donor,  to  protect  the  rights 
of  the  donee ;  but  they  have  never  presumed  delivery  without  some 
evidence  that  it  was  the  intention  of  the  donor ;  and  no  case  can 
be  found  that  would  warrant  the  conclusion  that  a  delivery  had 
been  made,  merely  because  the  grantor  had  signed  and  sealed  the 
instrument  without  any  further  act  or  declaration.^' 

In  Fisher  v.  Bfdl,  41  N.  Y.  421,  Daniels,  J.,  in  delivering  the 
opinion  of  the  court,  said  :  ^'It  is  not  necessary  that  the  grantee, 
or  his  agent  or  servant,  should  be  present  at  the  execution  in  order 
to  have  such  delivery  of  the  instrument  made  as  will  give  it  opera- 
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tivc  vitality  and  effect.  But  it  is  necessary  that  it  should  be  placed 
within  the  power  of  some  other  pei'soii  for  the  grantee's  use,  or  that 
the  grantor  shall  unequivocally  indicate  it  to  be  his  intention  that 
the  instrument  shall  take  effect  as  a  conveyance  of  the  property,  in 
order  to  have  it  produce  that  result.  The  mere  subscribing  and 
sealing,  accompaniod  with  the  ordinary  attestation  of  those  acts  by 
the  witnesses,  wiiich  is  all  there  is  any  reason  for  supposing  was 
done  in  the  present  instance,  followed  by  the  grantor  keeping  the 
deed  in  his  custody,  and  his  continued  possession  of  the  premises, 
are  not  sufficient  to  constitute  a  legal  delivery  of  a  sealed  instrument. 
Several  old  authorities  in  equity  were  cited  upon  the  argument,  for 
the  purpose  of  showing  the  rule  to  be  different  from  this  statement 
of  it.  And  it  must  be  confessed  that  they  appeared  to  maintain 
that  result ;  but  they  are  evidently  so  directly  opposite  to  the  entire 
current  of  modem  authority,  both  in  the  courts  of  this  and  the 
other  States,  as  well  as  the  United  States,  as  to  require  them  to  be 
repudiated  by  this  court.  A  rule  of  law  by  which  a  voluntary  deed, 
executed  by  the  grantor,  afterward  retained  by  him  during  his  life 
in  his  own  exclusive  possession  and  control,  and  never  delivered  to 
any  one  by  him,  or  declared  by  the  grantor  to  be  intended  as  a 
present  operative  conveyance,  could  be  permitted  to  take  effect  as  a 
transmission  of  the  title,  is  so  inconsistent  with  every  substantial 
right  of  property  as  to  deserve  no  toleration  whatever  from  any 
intelligent  court,  either  of  law  or  equity." 

The  result  of  the  authorities  is,  that  after  a  writing  haa  been 
HJgned  and  sealed  and  acknowledged,  any  acts,  or  words,  or  circum- 
stances decisive  of  the  intention  of  the  grantor  to  consummate 
and  to  part  with  it  are  sufficient  to  constitute  a  delivery,  and  give 
it  validity  as  a  deed.  Fulton  v.  FuUon,  48  Barb.  591  ;  McLean  v. 
Button,  19  Barb.  450 ;  Brinherhoff  v.  Lawrence,  2  Sandf.  Gh.  406; 
Zimmerman  v.  Streeper,  75  Penn.  St.  147  ;  Shurtleffy.  Francis,  118 
Moss.  154 ;  Bryan  v.  Wash,  2  Gihn.  557  ;  Gunnell  v.  Cockerill^ 
79  111.492;  Ruckman  v.  JRuckman,  32  N.  J.  Eq.  259;  Cook  y. 
Brown,  34  X.  H.  4G0  ;  Younge  v.  Onllbcan,  3  Wall.  636 ;  Huey  v. 
Htiey,  65  Mo.  689 ;  Johnson  v.  Farley.  45  N.  H.  505  ;  Brittain  v. 
Work,  13  Neb.  347  ;  Duer  v.  James,  42  Md.  492  ;  Thatcher  v.  St. 
Andrew's  Church,  37  Mich.  264  :  Moak's  Notes,  13  Eng.  786.  We 
discover  no  error,  and  the  result  is  that  the  judgment  most  be  af- 
firmed, and  it  is  so  ordered.  Judgment  affirmed, 

Strahan  J.,  did  not  sit  in  this  case. 
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Note  bt  the  RBFonTER.  —  See  DavU  y.  Cron,  14  Lea,  687;  b.  c  ,  52  Am. 
Rep.  177;  Burks  y.  Adanu,  80  Mo.  504;  s.  c,  50  Am  Rep.  510;  Bpar$  y. 
Spencer,  101  III.  429;  B.  c,  40  Am.  Rep.  212;  Bennuan  y.  Aiken,  f02  111.  284; 
8.  c,  40  Am.  Rep.  592. 

WaaUmm  aajs  (Real  Prop.,  yol.  8,  p.  800,  5th  ed.):  '*  The  ptper  need  not 
be  actoally  deliyered  to  the  grantee  to  haye  that  effect,  if  the  grantor  when 
execnting  it  intends  it  as  a  deliyerj,  and  this  Is  known  and  understood  by  the 
grantee,  and  he  and  the  grantor  go  on  and  act  as  if  the  estate  had  actually 
pessed  thereby."  "  In  the  first  place,  the  grantor  mast  giye  up  control  and 
dominion  oyer  the  deed;  and  in  the  second  place,  the  grantee  must  actually 
or  by  implication  haye  accepted  the  deed  as  bis  own,  and  the  estate  conyeyed 
by  it.**  "  The  deed  must  pass  under  the  power  of  the  grantee  or  some  one 
for  his  use  with  the  grantor's  consent."  "  But  a  deed  may  be  deliyered  with- 
out an  actual  manucaption  by  the  grantee  or  his  agent." 

A.  and  his  wife  made  a  deed  of  land  to  their  daughter,  four  months  old,  and 
acknowledged  It.  At  the  time  of  acknowledgment,  A.  remarked  in  the  child's 
presence,  "  She  is  early  in  acquiring  property,"  and  handed  the  deed  toward 
her  but  did  not  put  it  into  her  hands.  He  kept  it  himself,  not  recording  it, 
and  after  his  death  it  was  found  among  his  papers.  Hdd,  no  deliyery,  as 
against  a  subsequent  grantee.    Ireland  y.  Oeraghiy,  15  Fed.  Rep'r,  85. 

In  Wmiame  y.  Sehatt,  42  Ohio  St.  47,  the  court  said:  "  An  instrument  may 
be  in  the  form  of  a  deed;  it  may  be  properly  signed,  sealed,  witnessed,  ac- 
knowledged and  recorded;  the  grantor  may  haye  capacity  to  conyey,  and  the 
grantee  to  receiye  and  hold  the  title;  the  transaction  may  be  free  from  fraud 
or  mistake;  neyertheless,  the  instrument  will  not  take  effect  as  a  deed  unless 
it  is  deliyered.  But  no  particular  form  or  ceremony  is  essential  to  constitute 
deliyery;  it  need  not  be  manual;  it  may  be  made  by  words  and  acts,  or  either, 
if  accompanied  with  intention  that  they  shall  haye  that  effect;  it  may  be  made 
by  the  grantor  personally,  or  through  his  agent,  to  the  grantee,  either  person- 
ally or  through  his  agent ;  and  it  may  be  made  in  eeerow,  or  to  take  effect  im- 
mediately." So  in  tills  case,  A.,  haying  executed  in  due  form  a  deed  of  gift 
of  real  estate  to  his  son,  said  to  B. :  "  Take  this  deed  and  keep  it.  If  I  get  well 
I  win  call  for  it.  If  I  don't,  giye  it  to  Billy,"  the  grantee.  A.  was  then  ill,  and 
died  within  a  few  days  thereafter  of  the  same  illness,  and  6.  then  handed  the 
deed  to  the  grantee,  who  caused  it  to  be  recorded.  EM,  that  this  did  not  con- 
stitute a  deliyery,  and  the  instrument  was  inyalid  as  a  deed. 

In  Jones  y.  LaveUee,  99  Ind.  817,  it  was  held  that  where  the  grantor  signs 
and  acknowledges  a  yoluntary  deed  to  his  children  as  grantees,  in  considera- 
tion of  natural  loye  and  affection,  and  without  haying  such  deed  recorded  in 
the  proper  recorder's  office,  seals  it  up  in  an  enyelope  and  deposits  the  same 
with  his  agent  to  be  deliyered  to  the  grantees  after  his  death,  and  where  such 
deed  by  its  terms  is  not  to  take  effect  until  after  the  grantor's  death,  the  deed 
is  an  attempted  testamentary  disposition  of  the  land  described  therein,  and  if 
not  executed  with  the  legal  formalities  of  a  will,  is  inoperatiye  to  pass  the  ti. 
tie  to  the  land  to  the  grantees.  And  where  the  grantor  dies  insolyent  long  af- 
ter he  placed  such  deed  in  the  hands  of  his  agent,  the  subsequent  deliyery  of 
the  deed  will  be  ineffectual  to  defeat  the  rights  of  the  grantor's  creditors  and 
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administrator  to  sell  the  land  for  the  pajrment  of  his  debts ;  for  the  rale  is 
that  the  doctrine  of  relation,  whicb  alone  could  glye  effect  to  such  deed,  will 
not  be  permitted  to  apply  so  as  to  do  wrong  or  injury  to  strangers  to  the  deed. 

In  QoodUtt  V.  Kelly,  74  Ala.  218,  it  was  held  that  the  possession  of  a  deed  by 
the  grantee,  unexplained,  or  unrebutted,  may  he  prima  fade  sufl9cient  proof  of 
its  delivery :  but  when  the  grantee  is  the  widow  of  the  grantor,  and  it  is  shown 
by  her  testimony,  talcen  in  another  suit,  in  which  the  deed  was  offered  in  evi 
dence,  that  she  found  it  among  her  husband's  papers  after  his  death,  it  being 
then  unattested,  and  the  signature  of  the  only  attesting  witness  being  afterward 
affixed  at  her  request,  this  is  not  sufficient  to  establish  the  deed,  as  in  fayor 
of  a  subsequent  purchaser,  seeking  to  enforce  it  against  her  heirs. 

In  Davie  t.  WiUiame,  57  Miss.  843.  the  court  said :  '*  Whether  tbere  baa 
been  such  a  deliyery  of  an  Instrument  under  the  seal  of  the  maker  as  to  malce- 
it  operative  as  his  deed,  is  a  question  of  intention  on  the  part  of  the  maker.  If 
he  considered  it  as  fully  executed  and  operative,  according  to  its  teniiH,  and 
intended  it  to  have  effect  from  a  certain  date,  that  is  a  sufficient  delivery  to 
give  it  effect.  The  mere  fact  that  the  maker  retains  the  instrument  in  hia 
own  possession  and  under  his  own  control,  if  he  has  once  effectually  delivered 
it,  does  not  prevent  it  from  being  enforced.  But  it  is  because  of  the  effectual 
delivery  of  the  instrument,  whereby  it  is  made  the  deed  of  the  party,  that  it  is 
enforced ;  for  delivery  is  essential  to  the  validity  of  a  deed,  as  all  the  cases 
agree.  A  careful  consideration  of  the  facts  disclosed  by  this  record,  as  to  the 
intent  and  understanding  of  Robert  Williams  with  reference  to  the  paper 
averred  by  the  bill  to  be  his  deed,  has  convinced  us  that  it  was  never  delivered 
as  such.  It  is  certain  that  he  had  It  drawn  and  signed  it,  and  acknowledged 
it  before  a  justice  of  the  peace,  who  certified  such  acknowledgment ;  but  it  is 
equally  certain  that  he  did  not  then  deliver  it  or  intend  that  it  should  then  be- 
come operative.  According  to  the  testimony  of  E.  P.  Williams,  as  to  the  dec- 
laration made  by  Robert  Williams  on  handing  him  the  package  containing  the 
deed,  it  is  manifest  that  he  contemplated  the  taking  effect  of  the  deed  men- 
tioned after  his  death.  The  separate  slip  of  paper  signed  by  Robert  Williams 
and  placed  within  the  folded  paper  alleged  to  Ise  a  deed,  is  without  any  indica- 
tion of  the  purpose  of  the  maker,  as  to  when  the  instrument  should  take  effect 
as  his  deed.  If  he  had  designed  it  to  take  effect,  it  was  easy  to  accomplish  that 
design  by  delivering  the  instrument.  That  he  did  not  deliver  it,  to  take  effect 
presently,  shows  that  he  did  not  so  desire  it.  The  separate  slip  did  not  consti- 
tute delivery,  and  was  unnecessary,  if  delivery  was  made.  It  indicates  that 
the  making  and  acknowledging  the  instrument  was  precautionary ;  that  the 
maker  then  intended  to  make  the  disposition  of  his  property  Indicated  by  the 
instrument  he  subscribed,  and  that  he  did  not  intend  it  to  take  effect  immedi- 
ately, but  at  some  time  in  the  future,  when  he  should  see  proper,  and  there- 
fore he  retained  control  of  the  instrument." 

In  Buey  v.  ffuey,  65  Mo.  689,  a  father  having  already  given  land  to  each  of 
his  other  sons,  executed  and  acknowledged  an  instrument  conveying  a  traei  to 
defendant  by  way  of  gift,  and  with  defendant's  knowledge  deposited  and  kept 
it  with  his  other  papers  in  a  chest  to  which  defendant,  who  lived  with  him, 
had  accesB.    The  father  declared  that  his  intention  was  that  defendant  should 
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have  the  deed  and  the  land  after  his  death,  and  that  the  deed  shoald  not  be 
recorded  antU  then,  sljioe  he  might  have  occasion  to  make  a  ehange.  After 
his  father's  death  defendant  took  the  deed  and  had  it  recorded.  EM,  that  the 
declaratioiis  of  the  father  could  not  give  a  testamentarj  character  to  the  instm- 
ment,  and  that  it  could  not  take  effect  as  a  deed  for  want  of  delivery.  The 
court  sidd  ;  "  It  is  quite  clear  from  the  testimony,  that  Enoch  Huey  executed  the 
conveyance  in  question,  with  the  purpose  of  thereby  conferring  upon  his  son, 
at  some  time,  the  title  to  the  land  described  in  said  deed ,  and  it  is  equally 
clear  that  this  was  communicated  by  him  to  the  son,  and  that  the  time  fixed 
upon  in  the  mind  of  the  father  for  so  vesting  the  title,  wss  at  or  after  his  own 
death.  Now,  it  is  evident  that  in  order  to  effectuate  this  purpose,  something 
more  was  necessary  than  the  mere  execution  of  the  deed,  and  the  lodgment 
thereof  in  a  place  to  which  the  son  had  access  during  his  life,  and  from  which 
he  conld»  without  hindrance,  transfer  it  to  hia  own  possession  after  his  death. 
Delivery  is  essential  to  make  a  deed  effective,  and  this  delivery  must  be  in  the 
life-time  of  the  grantor.  Jaekmm  v.  Leek^  19  Wend.  107 ;  Jaek§(m  v.  Phippi, 
13  Johns.  421.  That  is,  there  must  be  an  actual  or  constructive  delivery  dur 
ing  the  life  of  the  grantor,  or  a  dehvery  after  his  death  which  takes  effect  by 
relation  at  some  period  during  his  life.  A  delivery  after  the  death  of  the 
grantor,  must  of  course  be  made  by  some  person  holding  the  deed  as  a  trustee, 
or  having  the  same  in  possession  ss  an  escrow  Wheehnight  v.  Wheelwright, 
2  Mass.  447  The  BuHer  and  Baker^s  osse^  8  Rep.  8&0,  may  be  appropriately 
cited  as  illustrating  the  effect  of  such  a  delivery  It  was  there  said  :  '  That 
To  some  intent,  the  second  delivery  hath  relation  to  the  first  delivery,  and  te 
••:>me  not,  and  yet  in  truth  the  second  delivery  hath  all  its  force  by  the  first 
delivery  ;  and  the  second  is  but  an  execution  and  consummation  of  the  first , 
and  therefore,  in  case  of  necessity,  etiUre$  magU  valeat  quam  pereat,  it  shall 
have  relation  by  fiction  to  be  his  deed  ab  tnitio,  by  force  of  the  first  delivery; 
and  therefore,  if  at  the  time  of  the  first  delivery,  the  lessor  be  a  feme  iole, 
and  before  the  second  delivery  she  takes  husband  ;  or  if  before  the  second  de- 
livery she  dies,  in  that  case  if  the  second  delivery  should  not  have  relation  to 
this  intent,  to  make  it  the  deed  of  the  lessor  ab  iniUo,  but  only  from  the  second 
delivery,  the  deed  in  both  cases  would  be  void  ;  and  therefore  in  such  cases  for 
necessity  and  tU  rei  magie  valeat,  to  this  intent  by  fiction  of  law  it  shall  be  a 
deed  ab  initio,  and  yet  in  truth  it  was  not  his  deed  till  the  second  delivery.'* 
"  As  to  the  constituent  and  essential  elements  of  a  delivery,  as  applied  to 
deeds,  the  authorities  are  numerous,  and  in  some  degree,  conflicting.  In  Jaek- 
eon  V.  Fhippe,  12  Johns.  421,  Judge  Spbnceb  said:  'It  is  requisite,  in  every 
well-made  deed,  that  there  be  a  delivery  of  it.  This  delivery  must  be  either 
actual,  by  doing  something  and  saying  nothing,  or  else  verbal,  by  saying  some- 
thing and  doing  nothing ;  or  it  may  be  both ;  but  by  one  or  both  of  these  it  must 
be  made ;  for  otherwise,  though  it  be  never  so  well  sealed  and  written,  yet  is 
the  deed  of  no  force.'  It  is  laid  down  in  Qreenleafs  Evidence,  vol.  2,  %  297, 
that '  the  delivery  of  a  deed  is  complete  when  the  grantor  or  obligor  has  parted 
with  his  dominion  over  it,  with  intent  that  it  shall  pass  to  the  grantee  or  obli- 
gee ,  provided,  the  latter  assents  to  it  either  by  himself  or  by  his  agent.'  The 
conelading  paragraph  in  relation  to  the  assent  of  the  grantee  is  unimportant 
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in  the  present  case,  as  we  are  considering  onljr  what  is  required  on  the  part  of 
the  grantor.  Besides,  the  assent  of  the  grantee  is  always  presomed,  where  the 
instrament  is  beneficial  to  him. 

"In  the  case  of  Cook  y.  Broum,  84  N.  H.  46(M76.  it  was  said:  'There 
mast  be  a  time  when  the  grantor  parts  with  his  dominion  over  the  deed,  else 
it  can  never  have  been  delivered.  So  long  as  it  is  in  the  hands  of  a  depositary, 
subject  to  be  recalled  by  the  grantor  at  any  time,  the  grantee  has  no  right  to  it, 
and  can  acquire  none  ;  and  if  the  grantor  dies  without  partmg  with  his  control 
over  the  deed,  it  has  not  been  delivered  during  his  life,  and  after  his  decease 
no  one  can  have  the  power  to  deliver  it.  The  depositary  must  have  had  such 
a  dominion  over  the  deed  during  the  life-time  of  the  grantor,  as  the  latter  coold 
not  interfere  with,  in  order  to  have  any  control  over  it  after  his  decease.'  These 
and  other  authorities  to  the  same  effect,  which  it  is  unnecessary  to  cite,  concur 
in  declaring  that  the  only  infallible  test  of  a  delivery  is  the  fact  the  grantor 
has  divested  himself  of  all  dominion  and  control  over  the  conveyance. 

"  In  the  case  of  Doe  dem.  Oanons  v.  Knight,  5  Bam.  &  Cress.  671,  in  an 
elaborate  opinion  by  Balet,  J.,  the  doctrine  was  maintained,  that  where  there 
has  been  a  formal  delivery  by  apt  words,  it  is  not  essential,  in  order  to  make 
such  delivery  operative,  that  the  grantor  should  part  with  the  custody  of  the 
conveyance-  In  the  case  of  Bdden  v.  Garter^  4  Day,  66,  it  appeared  that  A. 
having  signed,  sealed  and  acknowledged  a  deed,  conveying  a  tract  of  land  to 
B.,  took  up  the  deed  in  the  absence  of  B.,  and  said  to  C,  '  take  this  deed  and 
keep  it.  If  I  never  call  for  it,  deliver  to  B.  after  my  death;  if  I  call  for  it  de- 
liver it  up  to  me.'  C.  took  the  deed  ;  A.  died  soon  afterward,  having  never 
called  for  it,  and  C.  delivered  it  over  to  B.  It  was  held  that  this  was  the  deed 
of  A.  presently ;  that  C.  held  It  as  trustee  for  B. ;  that  the  title  became 
consummate  in  B.  by  the  death  of  A.,  and  that  the  deed  took  effect  by 
relation  from  the  time  of  the  first  delivery.  The  diversity  of  opinion 
existing  upon  the  point  under  consideration  is  sufficiently  presented  by 
the  foregoing  cases,  and  it  remains  to  be  seen,  whether  in  the  present 
case  a  delivery  of  the  conveyance  in  question  can  be  maintained  upon 
the  principles  announced  in  any  one  of  them.  The  facts,  it  will  be  seen, 
are  wholly  dissimilar.  In  the  present  case,  no  delivery  was  made  by  any  per- 
son pretending  to  act  for  the  grantor  after  his  death,  and  a  testamentary  char- 
acter could  not  be  given  to  the  conveyance  by  any  declaration  made  by  the 
grantor,  at  or  after  the  time  of  its  execution. 

"  Was  there  any  delivery  in  his  life-time?  We  think  it  clear  from  the  testi- 
mony that  Enoch  Huey,  after  executing  and  acknowledging  the  conveyance, 
kept  the  same  in  his  custody,  until  the  time  of  his  death,  notwithstanding  the 
fact  that  the  son  had  unrestricted  access  to  the  place  where  it  was  deposited. 
On  the  authority  of  some  of  the  foregoing  cases,  this  would  not  be  inconsistent 
with  a  delivery  by  apt  words  during  his  life,  or  obstruct  the  operation  of  such 
delivery.  But  there  Is  no  evidence  of  any  verbal  delivery.  He  not  only  re- 
tained the  deed  in  his  custody,  but  he  never  relinquished  his  right  to  alter  or 
annul  it.  The  retention  of  this  power  over  the  conveyance  is  inconsistent  with 
the  verbal  delivery.  He  said  to  one  witness  that  he  withheld  the  delivery, 
because  change  of  circumstances  might  make  it  prudent  and  desirable  to  alter 
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the  dispcMition  thereby  made  of  bis  property.  After  a  most  earefal  oonsiden- 
tiofi  of  the  testimony,  we  find  oarselves  unable  to  escape  the  conclusion  that  it 
WB8  the  purpose  and  Intent  of  the  father  that  the  son  should  acquire  no  n/^lits 
whateTer  under  the  eonyeyance  made  to  hira,  until  after  the  fattier 's  death. 
And  the  statement  made  to  the  son  by  the  father,  that  he  might  have  the  deed 
raoorded  after  his  death,  cannot  be  construed  to  be  a  present  verbal  d(;liver/. 
bat  Tiewed  in  connection  with  other  statements  made  by  him,  would  seem  to 
haTo  been  prompted  by  the  supposition  that  if  the  deed  should  remain  intact, 
and  be  found  among  his  papers  after  his  death,  the  sou,  as  grantee  tbercin, 
would  be  authorised  to  have  it  recorded,  and  to  claim  the  title  to  the  property 
therein  described.  In  short,  it  would  seem  that  the  father  labored  under  the 
tmprmion  that  he  eould  make  this  deed  perform  the  office  of  a  will.  No  con- 
struction which  can  be  legitimately  placed  upon  the  acts  done  and  the  things 
mid  by  the  father,  will  enable  us  to  give  effect  to  the  purpose  which  he  obvi* 
oosly  had  in  view,  and  the  son  must  abide  the  consequences  of  the  father's 
evident  want  of  knowledge  of  the  existing  state  of  the  law." 

In  CUne  v.  Jones,  111  111.  S68,  a  father  having  previously  made  gifts  of 
property  to  all  of  his  children  except  a  daughter,  went  before  a  Justice  of 
the  peace  and  executed  a  deed  of  conveyance  of  a  tract  of  land  to  her,  and 
acknowledged  the  same,  stating  that  it  would  make  all  his  children  equal; 
hat  he  retained  the  deed  in  his  possession,  with  no  present  intention  it  should 
take  immediate  effect,  but  to  be  operative  only  at  his  death,  or  on  the  daughter 
moving  upon  and  occupying  the  property,  which  she  never  did  It  was  held, 
after  his  death,  that  the  deed  never  took  effect,  and  that  the  land  therein 
fieseribed  passed  to  his  heirs,  generally. 

The  eonrt  said  "  There  is  no  doubt  that  the  law  makes  stronger  presump- 
tions in  favor  of  the  delivery  of  deeds  in  case  of  voluntary  settlements  than  in 
ordinary  cases  of  bargain  and  sale,  as  has  been  frequently  recognised  by  this 
eonrt.  Bryan  v.  Wash,  2  Gilm.  657;  Beed  v.  DatUhU,  (Rd  III.  848;  Waiker  v. 
WaOter,  49  111.  811.  i^nd  we  think  the  authorities  establish  that  an  instrument 
may  be  good  as  a  voluntary  settlement  though  it  be  retained  by  the  grantor  in 
his  possession  until  his  death.  Sauterbye  v.  Arden,  1  Johns.  Ch.  240,  Dunn 
▼  WvUhrap,  1  Johns.  Ch.  820;  Sehrugham  v.  Wood,  15  Wend.  545;  Perry 
Trusts,  g  103,  and  our  own  cases  above  cited,  and  Otis  v.  Beckmth,  49  111. 
ISl.  Yet  the  cases  In  this  respect  are  generally  attended  with  the  qualification 
that  there  be  no  circumstances,  besides  the  mere  fact  of  retaining  the  instru- 
ment^ to  show  that  the  executing  party  did  not  intend  it  to  operate  immediately, 
or  to  denote  an  intention  contrary  to  that  appearing  upon  the  face  of  the  deed. 
Thos,  in  Bowserbye  v  Arden,  Chancellor  Kent  says:  'A  voluntary  settlement, 
fairly  made,  is  always  binding  in  equity  upon  the  grantor,  unless  there  be  clear 
and  decisive  proof  that  he  never  parted  nor  intended  to  part  with  the  posses- 
aioD  of  the  deed;  and  even  if  he  retains  it,  the  weight  of  authority  is  decidedly 
in  favor  of  Its  validity,  unless  there  be  other  circumstances,  besides  the  mere 
fact  of  his  retaining  it,  to  show  that  it  was  not  intended  to  be  absolute.'  And 
in  Bmsm  ▼.  WUUhrop  :  '  The  instrament  is  good  as  a  voluntary  settlement, 
tlioogh  retained  by  the  grantor  in  his  possession  until  his  death.  There  was 
no  act  of  his,  either  at  the  time  or  subsequent  to  the  execution  of  the  deed. 
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which  denoted  an  intention  oontnrj  to  that  appearing  upon  the  Ibee  of  the 
deed.'  And  in  Bchrugham  t.  Wood,  there  u  thin  quotation  from  Oamor$  r. 
KnigJU,  6  Bam.  ft  Ciesa.  671:  '  Where  a  party  to  an  instrument  seals  it,  and 
declares  in  the  presence  of  a  witness  that  he  dekyers  it  as  his  deed,  but  keeps 
it  in  his  own  possession,  and  there  is  nothing  to  qualify  thai,  or  to  show  that 
the  executing  party  did  not  intend  it  to  operate  immediately,  except  the  keep- 
ing the  deed  in  his  hands,  it  is  a  yalid  and  effectual  deed;  and  deliyeryto  the 
party  who  is  to  take  by  the  deed,  or  to  any  person  for  his  use,  is  not  essential.' 
Mr.  Lewin,  in  his  work  on  Trusts,  in  treating  of  the  f  ormahtles  required  to 
create  a  trust,  on  page  138  remarks:  'A  wide  distinction  exists  between  testa- 
mentary dispositions  and  declarations  of  trust  The  former  are  ambulatory 
until  the  death  of  the  testator,  bat  the  latter  take  effect,  if  at  all,  at  the  time 
of  the  execution.'  And  on  page  124,  top,  he  quotes  this  obseryation  of  Bullbr, 
J.,  in  Hab&rgham  y.  Vincent,  %  Ves.  Jr.  'A  deed  must  take  place  upon  its 
execution,  or  not  at  all.  It  is  not  necessary  for  a  deed  to  conyey  an  immediate 
interest  in  posaesston,  but  it  must  take  place  as  passing  the  interest  to  be  eon- 
yeyed  at  the  execution;  but  a  will  is  quite  the  reyerse,  and  can  only  operate 
after  death.'  The  author  then  proceeds:  '  We  may  therefore  safely  assume  as 
an  established  rule,  that  if  the  intended  disposition  be  of  a  testamentary  cliar- 
acter,  and  not  to  take  effect  in  the  testator's  life-time,  but  ambulatory  until  his 
death,  such  disposition  is  inoperatiye,  unless  it  be  declared  in  writing  in 
strict  conformity  with  the  statute  enactments  regulating  deyises  and  bequests/ 

'*  In  the  case  in  hand  there  is  that  which  denotes  an  intention  contrary  to 
that  appearing  upon  the  face  of  the  deed,  which  shows  that  the  deed  was  not 
intended  to  be  absolute, — that  the  grantor  In  it  did  not  intend  it  to  operate 
immediately, —  and  that  is,  his  declaration  that  the  land  was  to  be  Mrs.  Jones' 
at  his  death,  but  that  if  she  would  go  and  liye  upon  it,  it  should  be  hers  theu, 
and  the  other  circumstances  oonoboratlye  of  such  intention  The  deed  by  its 
purport  was  absolute,  oonyeying  the  grantor's  entire  interest,  to  operate 
immediately.  But  the  eyidence  shows  the  deed  was  not  intended  to  be  abso- 
lute, but  to  be  qualified  in  its  effect, — that  It  was  not  intended  to  conyey  the 
grantor's  whole  interest,  but  that  he  meant  to  haye  a  life-estate  unless  the 
grantee  should  moye  upon  the  land,  which  she  neyer  did;  that  the  deed  was 
not  intended  to  operate  presently,  but  only  upon  the  grantor's  death,  or  going 
upon  the  land  to  reside  The  eyidence  shows  the  distinct  intention  not  to 
create  a  present  estate  in  the  grantee.  As  then  there  was  neyer  any  actual 
deliyery  of  the  deed,  but  the  grantor  eyer  kept  it  in  his  own  possession,  and 
as  it  neyer  was  his  intention  that  the  deed  should  presently  take  effect  and 
become  operatiye  according  to  its  terms,  there  was  no  deliyery  of  the  instru- 
ment as  the  deed  of  the  grantor,  and  it  was  not  yalid  as  a  deed.  As  Mrs. 
Jones  neyer  moved  on  the  land,  this  made  the  deed  one  to  take  effect  at  the 
grantor's  death,  which  was  a  disposition  of  property  of  a  testamentary  char- 
acter, and  invalid  because  not  in  compliance  with  the  statute  of  willM." 
ating  Byafr9  y,  Speneer,  101  III.  439;  BfukiU  y.  HaueU,  107  U.  S.  602. 

Scott  and  Walker,  JJ.,  dissented,  the  former  obsenring:  "  Undoubt- 
edly  the  general  rule  Is,  a  deed  takes  effect  from  its  deliyery  and  accept- 
ance, and  most  generally  they  are  mutual  and  concurrent  acts.    It  would 
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be  stating  the  mle  broader  than  the  law  will  warrant,  to  say  no  deed  wonld 
take  effect  unless  delirered  into  the  actoal  possession  of  the  grantee.  The 
books  abound  in  exceptional  cases.  Where  the  exception  to  the  general  rule 
is  most  frequently  recogniied,  is  in  cases  of  yoluntary  settlements,  as  is  the 
conyejance  in  this  case.  In  such  cases  a  common  rule  of  the  law  of  general 
application  is,  the  *  first  deed  and  the  last  will'  shall  stand.  A  will  is  most 
generally  retained  by  the  testator,  and  so  a  deed  makings  voluntary  settlement 
may  be  retained  by  the  grantor,  and  still  take  effect.  On  this  subject  Chan- 
«ellor  Kent,  in  Souvertfye  v.  Arden,  1  Johns.  Ch.  240,  states  the  law  to  be  in 
<eases  of  voluntary  settlements  where  the  grantor  retains  the  deed,  the  weight 
of  authority  is  decidedly  in  favor  of  its  validity,  unless  there  were  other 
circumstances,  besides  the  mere  fact  of  his  retaining  it,  to  show  it  was  not 
intended  to  be  absolute.  In  Bunn  v.  Winthrop,  1  Johns  Ch.  836,  the  chan- 
^llorsaid:  '  The  instrument  is  good  as  a  voluntary  settlement,  though  retained 
by  the  grantor  until  his  death.'  Both  of  these  cases  were  cited  with  approval 
in  Bryan  v.  Wa$h,  2  Gilm.  557.  In  Walker  v.  Walker,  42  111.  811,  this  court, 
in  discussing  the  same  subject,  said:  '  No  formal  delivery  to  the  grantee  in 
perBon  was  necessary.  If  the  grantor  in  a  deed  intends,  when  executing  it,  to 
be  understood  as  delivering  it,  that  is  sufficient.  The  intention  of  the  party  is 
the  controlling  element,  as  said  in  Matterton  v.  Cheek,  28  III.  76.*  English 
and  other  American  cases  have  been  examined,  and  It  is  seen  they  are  in  har- 
mony with  the  general  doctrine  here  stated,  and  it  will  not  be  necessary  to  do 
more  than  to  cite  a  few  of  the  most  important  cases  that  are  considered  as 
supporting  the  rule:  Nutrod  v.  Oilham,  1  P.  Wms.  577;  Cotton  v.  King,  2  P. 
Wms.  858;  Clavering  v.  Clavering,  2  Vem.  478;  Broughton  v.  Broughton,  1 
Atk.  625;  Johnson  v.  SmitI^,  1  Ves.  314;  Wall  v.  WaU,  80  Miss.  01;  Newton  v. 
Bialer,  41  Iowa,  834;  MUelteU  v.  Brjfan,  8  Ohio  St.  877;  QtU  v.  BeekwUh,  40 
111.  121;  Langham  v.  Wood,  15  Wend.  545;  Jones  v.  Jones,  6  Conn.  Ill;  Craw- 
ford V.  Bertholf,  Saxton  (N.  J.)  Ch.  458;  Doe  v.  Knight,  5  Bam.  &  Cress. 
671.  It  would  be  useless  to  go  over  these  cases  again,  since  they  have  been 
fully  considered  by  the  courts  in  this  country  and  in  England,  and  with  a 
uniform  concurrence  in  the  doctrine  stated. 

"A  principle  running  through  many  of  the  cases  on  this  subject  is,  the  law 
makes  stronger  presumptions  in  favor  of  the  delivery  of  deeds  in  cases  of 
voluntary  settlements  than  in  ordinary  cases  of  bargain  and  sale.  It  is  for  the 
reason  the  parties  are  supposed  to  place  great  confidence  in  each  other.  It  was 
80  expressly  held  in  Walker  v.  Walker,  supra.  In  the  former  class  of  cases, 
(that  is,  cases  of  voluntary  settlements),  the  intention  of  the  granter  is  most 
generally  allowed  to  control,  and  the  deed  will  be  regarded  as  taking  effect,  or 
not,  according  to  the  intention  of  the  grantor.  It  has  been  seen,  in  the  present 
CMe  the  intention  the  deed  should  take  effect  was  never  revoked  by  the  grantor 
in  his  life-time.  His  oft  repeated  wish  was,  it  should  take  effect  and  pass  the 
title  to  his  daughter  absolutely.  The  facts  of  this  case  bring  it  clearly  within 
the  role  deducible  from  the  cases  tU  supra.  It  ^11  also  be  observed  the  case 
being  considered  has  one  feature  not  found  in  many  of  the  cases  on  this  sub- 
ject, that  makes  it  a  stronger  case  for  the  application  of  the  rule.  Here  the 
grtntee  was  notified  of  the  making  of  the  deed  by  the  grantor  himself,  and  she 
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tccepted  the  grant  bj  expressing  her  obligations  for  the  lioantj  bestowed  apon 
her,  and  would  try  to  take  care  of  it.  Words  of  simiUir  import,  in  IRngtbtiry^ 
y.  Bumside,  53  111.  310,  were  held  to  constitute  an  acceptance  of  the  deed  by 
the  grantee,  though  the  grantee  died  before  taking  it  Into  actual  possession. 
The  reason  for  tho  decision  in  such  cases  is,  assent  is  the  principal  element, 
and  the  taking  of  the  deed  into  possession  is  not  indispensable,  but  is  only 
evidence  of  assent  and  acceptance.  There  being  a  clear  intention  manifested 
by  tlie  grantor  in  making  the  deed  that  it  should  take  effect  at  once,  and  that  sh» 
should  have  the  ixMSessiou  of  the  land  on  his  death,  or  sooner  if  she  would 
live  on  the  premises,  which  intention  was  never  revoked,  and  there  having 
bt^en  an  acceptance  of  the  deed  by  the  grantee  in  the  life-time  of  the  grantor, 
it  would  seem  to  follow,  on  principle  as  well  as  upon  authority,  the  deed  wa» 
effectual  to  pass  the  title  to  the  grantee,  although  the  grantor  retained  posses- 
sion of  the  deed  until  his  death.  That  he  retained  the  deed  for  the  benefit  of 
the  grantee  sufficiently  appears  from  the  facts  and  the  circumstanoes  of  the 
case." 


Schneider  v.  Haas. 

(UOreK.m.) 
WUneises — parties  —  exdution  f^rom  court  room. 

A  statute  providing  that  during  a  trial  the  judge  may  exclude  from  the  court 
room  any  witness  of  the  adverse  party  not  at  the  time  under  examination, 
does  net  authorize  the  exclusion  of  a  party  to  the  cause. 

ACTION  on  promissory  note.     The  head-note  states  the  point. 
The  plaintiff  had  judgment  below. 

W.  Scott  Becbe  and  Geo.  W.  Vocum^  for  appellants. 

Prank  F.  Drake,  for  respondent. 

Strahan,  J.  This  is  an  action  foanded  on  a  promissory  note. 
There  was  an  issue  of  fact  formed  by  the  pleadings,  and  a  jury 
impanelled  to  try  the  same.  The  bill  of  exceptions  shows  that  at 
this  pointy  the  court,  on  the  application  of  the  plaintiff's  attorney, 
made  an  order  excluding  from  the  court  room  all  of  the  witnesses 
of  both  plaintiff  and  defendants,  during  the  examination  of  the 
witnesses  and  taking  of  the  evidence;  that  at  that  time  the  plain- 
tiff and  both  of  the  defendants  were  present  in  court,  and  the  court 
inquired  if  both  the  defendants  would  testify,  and  being  informed 
by  the  defendants'  counsel  that  they  would^  ordered  that  one  of 
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them  be  excluded  under  the  order,  and  that  the  other  conUl  remain, 
and  that  defendants'  counsel  could  elect  which  defendant  would 
be  present  during  the  trial.  Counsel  for  the  defcnilants  declined 
to  elect,  but  suggested  to  the  court  that  the  defendant  J.  Haas 
knew  more  about  the  facts  than  his  co-defendant.  The  court  then 
ordered  that  the  defendant  S.  E.  Haas  be  excluded  from  tiie  court 
room  during  the  taking  of  the  evidence  on  both  sides;  to  which 
niling  and  action  of  the  coui-t  the  defendants  objected,  but  the 
objection  was  overruled,  and  the  defendants  excepted. 

It  further  appears  from  the  bill  of  exceptions,  that  at  said  time 
neither  of  the  said  defendants  was  guilty  of  any  contempt  of  court; 
but  that  their  conduct  was  in  every  way  exemplary,  and  there  wsis 
no  reason  for  the  exclusion  of  the  defendant  S.  E.  Htuis,  except 
that  she  was  expected  to  testify  upon  the  trial  of  the  action.  And 
this  ruling  of  the  court  presents  the  only  question  in  the  record  for 
our  consideration. 

The  provision  of  law  under  which  the  court  made  the  order  in 
question  is  as  follows:  ^'Section  821.  If  either  party  require  it, 
the  judge  may  exclude  from  the  court  room  any  witness  of  the  ad- 
verse party  not  at  the  time  under  examination,  so  that  he  may  not 
hear  the  testimony  of  other  witnesses.''  Civ.  Code,  p.  1^73,  §  821. 
Does  this  section  authorize  the  exclusion  from  the  court  room  of  a 
party  to  a  suit,  during  the  time  the  witnesses  of  the  adverse  party 
are  testifying,  at  any  time  during  the  trial  of  his  cause?  It  seems 
to  me  that  it  does  not  The  very  right  to  prosecute  a  suit  in  courts 
and  to  appear  therein  as  a  party,  carries  with  it,  as  a  necessary  in- 
cident, the  further  right  to  be  present  during  the  trial;  and  since 
parties  are  rendered  comi)etent  to  testify  as  witnesses  if  necessary, 
and  the  like  right  attaches  to  a  defendant  who  is  summoned  into 
court  to  answer  the  complaint  of  his  adversary  —  the  rights  of  both 
parties  arc  equal  in  this  respect.  This  is  a  right  that  the  parties 
may  and  do  waive,  by  omitting  or  neglecting  to  attend  u}K)n  the 
sitting  of  the  court  at  the  pro]X^r  time;  but  they  cannot  be  deprived 
of  it  by  the  court  against  their  will,  when  they  are  present,  endeav- 
oring to  maintain  it. 

In  7i//  V.  Jones,  52  Ga.  538,  the  Supreme  Court  of  that  State 
considered  the  question.  In  that  State  the  statute  provided,  that 
'*  In  all  rases  either  party  has  the  right  to  have  the  witnesses  of  the 
Dther  examined  out  of  hearins:  of  each  other.  The  court  will  take 
proper  care  to  effect  this  object  as  fair  as  practicable  and  convenient, 
Vol.  LVIII  — 38 
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bat  any  irregulnrity  shall  not  exclude  the  witnesses.''  The  court 
said,  '*  When  the  court  under  the  provision  of  law  directs  a  separate 
examination  of  the  witnesses,  and  the  party  intends  to  be  a  witness 
for  hiniselfy  it  would  be  a  proper  rule  that  such  party  should  be  first 
examined  —  unless  there  be  reasons  to  the  contrary  —  in  the  absence 
of  his  other  witnesses.  This  would  preserve  his  right  to  be  pres- 
ent in  the  court  during  the  whole  trial  of  his  case.  His  testimony 
might  be  with  reference  to  some  point,  or  of  such  character,  that  it 
would  not  be  fairly  intelligible  to  the  jury  unless  other  evidence 
with  which  it  was  connected  had  been  heard.*'  This  authority 
recognizes  the  right  of  a  party  to  be  present  in  the  court  during  the 
whole  trial  of  his  case. 

In  Crowe  v.  Peters,  C3  Mo.  429,  the  right  of  a  party  to  be  present 
in  court  during  the  trial  of  his  case  is  maintained.  The  facts  and 
rulings  are  as  follows:  "  Upon  trial,  a  young  woman  who  was  the 
niece  of  the  defendant  was  upon  examination  as  a  witness  for 
plaintiff,  and  in  the  course  of  her  examination  was  asked  sonic 
questions  in  relation  to  the  condition  she  found  £rb  in  when  she 
visited  the  defendant  about  three  weeks  before  he  died;  and  her 
answer  not  being  satisfactory  to  the  plaintiff's  counsel,  it  was  sug- 
gested to  the  court  that  she  was  intimidated  by  the  looks  and  ges- 
tures of  the  defendant,  and  therefore  the  court  was  requested  to 
order  the  defendant  to  leave  the  room  until  her  examination  was 
ended.  This  request  was  granted,  and  the  defendant  ordered  tr> 
leave  the  room,  which  he  did<  Exceptions  were  taken  to  this  order 
and  this  is  one  of  the  points  insisted  on  here.  The  defendant  had 
the  right  to  be  present  at  the  examination  of  witnesses  against 
him."  And  the  coui't  adds:  ''The  defendant  could  not  very  well 
suggest  explanations  to  be  elicited  by  cross-examination,  unless  al- 
lowed to  be  present  at  the  examination  in  chief." 

Larue  v.  Jiussell,  2G  Ind.  38G,  is  a  case  very  much  like  the  one 
before  the  court.  The  trial  court  there  ruled  that  the  plaintiff 
should  go  out  of  the  court  room  and  remain  out  until  he  was  ex- 
amined as  a  rebutting  witness.  Touching  this  ruling  the  Supreme 
Court  of  that  State  remarked:  ''  This  proceeding  is  probably  with- 
out a  precedent.  The  right  of  a  party  litigant  to  be  present  during 
the  trial  of  his  cause,  that  he  may  be  heard  in  his  own  behalf,  has 
been  so  long  accorded  by  universal  custom,  and  it  is  so  obviously 
necessary  to  the  security  of  private  rights,  that  the  refusal  to  enter- 
tain the  cause  at  all  would  scai*ce1y  be  a  greater  error  than  the  de* 
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iiial  of  the  privilege.  Besides  it  is  secured  by  plain  and  i>ositirc 
statute."  Couch  v.  Ryan,  66  Ala.  244,  announce  the  same  rule. 
Chester  t.  Brown,  55  Cal.  46.  Our  attention  has  not  been  called  to 
any  satisfactory  authority  holding  the  other  way. 

Oitiinarily  the  trial  court  is  the  better  judge  of  what  is  necessary 
to  the  pro^Kr  trial  of  a  cause  pending  before  it,  than  this  court. 
Tho  facts  must  be  there  develoi^ed  in  such  manner  as  to  insure,  as 
far  as  possible^  the  complete  administmtion  of  justice;  and  it  is 
only  where  some  right  of  a  party  is  denied,  that  we  would  feel  dis- 
posed to  interfere.  The  court  which  tries  a  cause  must  in  the  na« 
ture  of  things  be  vested  with  a  large  discretion  over  tho  (larties, 
their  attorneys  and  the  witnesses,  and  the  orderly  conduct  of  the 
trial  requires  this;  but  it  does  not  extend  to  the  exclusion  of  a  party 
from  the  court  room  during  tlie  trial  of  his  cause. 

Watts  T.  Hollmuly  56  Tex.  54,  has  been  cited  by  the  respondent. 
That  case  does  not  go  to  the  extent  of  authorizing  the  exclusion  of 
a  party;  it  is  confined  entirely  to  the  power  of  the  court  oyer  the 
witnesses  duriog  the  trial  —  a  doctrine  to  which  we  readily  accede. 

The  judgment  of  the  court  below  will  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

All  concur.  Judg^nent  reversed  and  cause  remanded. 


POUTLAKD     AND  WiLLAMRTTR    VaLLRY    RaILROaD    COVPANY  V. 

City  op  Portland. 

(14  Or«c.  188.) 
Eminent  domain  —  levee — railroad  station, 

lands  in  a  dty  bordering  npon  water  and  dedicated  as  a  pnblio  levee,  or  land- 
ing, may  be  condemned  bj  legislative  authority  for  the  use  of  a  railroa4 
company,  subject  to  the  restriction  that  it  shall  not  charge  wharfage. 

A  CTION  to  condemn  lands.     The  opinion  states  the  case. 

C,  it  /.  McDougaU  and  J.  M.  Bower,  for  appellant. 

A.  H.  Tannery  for  re8iK)ndcnt. 

TjOrd,  C.  J.     This'aetion  wns  brought  under  an  act  of  the  legis- 
lative assembly  to  condemn  and  appropriate  what  is  known  as  the 
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public  levee,  in  the  city  of  Portiaml,  to  the  use  of  the  phiintiff,  for 
the  purposes  therein  stated.  Session  Laws,  1885,  p.  100.  It  up* 
pears  from  the  act  that  or«.gina]lj  the  piece  of  land  in  dispute  was 
dedicated  to  the  public  use  sis  a  levee  or  public  landing  by  Stephen 
Coffin,  who  subsequently,  by  deeds  in  1865  and  1871,  which  were 
duly  reconled,  conveyed  tlie  stime  to  the  city  of  Portland.  What 
right  or  estate  remaining  in  Coffin  after  the  dedioition  was  intondeti 
to  be  conveyed  by  these  deeds,  is  not  disclosed  by  the  act  or  this 
record.  It  was  assumed  however  in  the  argument  and  in  the 
brief,  that  the  city  Iicld  the  levee  tract  in  trust  for  the  use  of  the 
public  as  a  levee  or  public  landing.  The  act  itself  is  justly  deserv- 
ing of  the  criticism  to  which  Mi.  Justice  Dbady  subjected  it  As 
he  said,  **  It  is  largely  a  mass  of  senseless  and  redundant  verbiage/^ 
and  this  applies  directly  and  forcibly  to  all  that  part  of  the  act 
devolving  uiK>n  us  to  consider.  See  Coffin  v.  Cify  of  Portland,  27 
Fed.  Rep.  418.  Among  other  things,  the  levee  tract  is  granted  to 
the  plaintiff  by  the  act,  *'to  be  held,  used  and  enjoyed  for  occupa* 
tion  by  track,  side  track,  water  stations,  depot  buildings,  wharves, 
warehouses,  and  such  other  buildings  and  erections,  of  such  form 
and  manner  of  construction  as  may  be  found  requisite,  necessary 
or  convenient,  in  receiving,  shipping  and  storing  of  produce,  goods, 
wares,  merchandise,  and  generally  all  kinds  of  freights,  and  for 
use  generally,  and  in  the  manner  usual  and  ordinary  for  depot  pur- 
poses; and  as  such  to  be  under  the  exclusive  management  and 
control  of  the  owners  of  said  railroad,"  etc.,  and  with  power  to  sell 
the  same  ^'as  appurtenant  to  said  railway,'*  etc.,  and  that  ''said 
company  shall  never  charge  dockage  to  any  boat,  ship  or  vessel, 
while  actively  engaged  in  receiving  or  discharging  cargo  at  the 
wharf  which  may  be  erected  on  said  premises,"  etc. 

It  would  not  be  difficult  to  give  this  language  a  construction  so 
as  to  effect  a  purpose  which  the  legislature  could  not  authorize. 
But  it  does  not  follow  that  the  act  is  void  because  something  might 
possibly  be  attempted  under  it,  and  seem  to  be  covered  by  it,  in 
consequence  of  the  broad  language  used,  which  the  legislature 
could  not  give  a  legal  right  to  do.  It  is  our  duty,  if  the  act  will 
admit  of  a  construction  which  will  justify  it,  to  sustain  it  The 
intendments  in  favor  of  the  validity  of  an  act  of  the  legislature 
must  prevail,  until  its  provisions  are  necessarily  void.  The  main 
purpose  and  purport  of  the  act  was  succinctly  stated  by  Mr.  Justice 
Dbadt,  in  Ooffin  v.  Ciiy  of  Portlandy  supra,  in  which  he  said  that 
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the  act  was  ''a  grant  or  liceDse  to  the  Portland  &  Willamette 
YaQey  Bulroad  Company,  then  and  now  engaged  in  constructing 
A  road  between  Portland  and  Dnndee  of  the  use  of  the  levee  for  a 
depot,  and  the  wharves  and  warehouses  necessary  and  convenient 
for  receiving,  storing  and  shipping  freight,  on  condition,  among 
others,  that  said  company  shall  not  charge  any  vessel  for '  dockage/ 
while  receiving  or  discharging  cargo  at  any  wharf  on  the  premises.'' 
It  is  contended  principally  (1)  that  the  act  is  void  in  authorizing 
the  plaintiff  to  do  what  the  legislature  is  without  power  to 
authorize;  and  (2)  that  it  is  void,  because  the  use  to  which  the  act 
devotes  the  property,  or  authorizes  the  plaintiff  to  devote  it  is 
inconsistent  with  the  use  to  which  it  is  already  dedicated.  The 
plenary  power  of  the  legislature  over  public  corporations,  except  as 
to  vested  rights  of  property,  and  of  creditors,  is  indubitably  estab- 
lished. Dartmouth  College  case,  4  Wheat.  519.  ''  Municipal  cor- 
porations,''said  DiLLOX,  C.  J.,  **owe  their  origin  to,  and  derive 
their  powers  and  rights  wholly  from  the  legislature.  It  breathes 
into  them  the  breath  of  life,  without  which  they  cannot  exist.  As 
it  creates,  so  it  may  destroy.  If  it  may  destroy,  it  may  abridge 
and  control.  Unless  there  is  some  constitutional  limitation  on  the 
right,  the  legislature  might,  by  a  single  act,  if  we  can  suppose  it 
capable  of  so  great  a  folly  and  so  great  a  wrong,  sweep  from  exist- 
ence all  the  municipal  corporations  in  the  State,  and  the  corpora- 
tions could  not  prevent  it.  We  know  of  no  limitation  on  this  right, 
80  far  as  the  corporations  themselves  are  concerned.  They  are,  so 
to  phrase  it,  mere  tenants  at  will  of  the  legislature/'  City  of  Clin* 
ton  V.  Cedar  Rapids  and  Miss.  R.  Co.,  24  Iowa,  456.  But  while  the 
municipality  exists,  as  to  private  property  which  it  may  have  been 
allowed  to  acquire  under  its  charter,  such  property  is  doubtless  as 
much  protected  by  the  Constitution  as  the  private  property  of  the 
citizen.  Nor  can  the  legislature  deprive  the  city  of  such  property, 
except  it  be  for  public  use,  and  only  then  upon  just  compensation. 
But  the  easement  or  property  which  the  city  has  in  public  streets 
or  public  places  is  of  a  different  character.  It  is  not  private  prop- 
erty of  the  city,  nor  can  the  city  sell  or  use  it  for  other  than  proper 
pablic  purposes.  The  city  might  sell  the  market  house,  or  appro- 
priate it  to  some  other  municipal  use;  but  it  cannot  sell  its  streets, 
nor  use  them  for  other  than  the  legitimate  purposes  connected 
with  such  use.  Over  these,  all  streets  and  highways,  and  public 
places  and  their  uses,  the  plenary  power  of  tlie  legislature,  in  the 
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absence  of  special  restrictions^  has  been  often  asserted  in  seyeral 
leading  cases.  In  CamtnanweaUh  y.  Brie  d  Northeast  R.  Co,,  27 
Penu.  St.  354,  Black,  G.  J.,  said:  '*  The  right  of  the  supreme 
legislative  power  to  aathorize  the  building  of  a  railroad  on  a  street 
or  other  public  highway  is  not  now  to  be  doubted.  It  has  been 
settled,  not  only  in  England  {King  v.  Peaee,  1  Barn.  &  Aid.  30), 
but  in  Massachusetts  {Newburyport  Turnpike  Corp.  v.  £ast.  R. 
Co.,  23  Pick.  328),  New  York  {Drake  v,  Hudson  River  R.  Co.,  7 
Barb.  509)  and  in  Pennsylvania  {Philadelphia  v.  T.  R.  Co.,  & 
Whart.  43).  If  such  conversion  of  a  street  to  purposes  for  which 
it  was  not  originally  designed  does  operate  severely  on  a  portion  of 
the  people,  the  injury  must  be  borne  for  the  sake  of  the  far  greater 
good  which  results  to  the  public  from  the  cheap,  easy  and  rapid 
conveyance  of  persons  and  propei*ty  by  railway.  The  commerce  of 
a  nation  must  not  be  stopped  or  impeded  for  the  convenience  of  a> 
neighborhood," 

The  interest  in  the  use  of  streets  and  highways  and  public 
places  and  their  uses,  being  publici  Juris,  the  power  of  regulating 
such  use  is  in  the  legislature,  as  the  representative  of  the  whole 
people.  It  is  a  part  of  the  political  or  governmental  power  of  the 
State,  in  no  way  held  in  subordination  to  the  municipal  corpora* 
tion.  It  has  therefore  been  held  in  many  cases  that  the  legislature 
has  the  power  to  authorize  the  building  of  a  railroad  on  a  street  or 
highway,  and  may  directly  exercise  this  power,  or  devolve  it  upon 
municipal  authorities.  Moses  v.  Ry.  Co.,  21  111.  516;  Murphy  v. 
Chicago,  29  111.  279;  Mercer  v.  Ry.  Co.,  36  Penn.  St.  99;  Spring- 
field  V.  R.  Co.,  4  Cush.  63;  People  v.  Kerr,  27  N.  Y.  188;  Lack- 
land V.  R.  Co.,  31  Mo.  180;  City  of  Clinton  v.  R.  Co.,  supra. 

The  decbions  however  are  not  entirely  harmonious,  where  the 
public  have  only  an  easement  in  the  street  or  highway;  and  in 
some  of  the  cases  it  has  been  held,  as  against  the  proprietor  of  the 
soil,  the  use  of  the  street  or  highway  for  the  purposes  of  a  railroad 
created  an  additional  burden  or  servitude,  which  under  the  Con- 
stitution he  could  not  be  deprived  of  without  compensation.  Ford 
V.  Chicago  and  If.  W.  R.  Co.,  14  Wis.  616;  Pomeroy  v.  Chicago 
and  JV.  W.  R.  Co.,  10  Wis.  640;  Gray  v.  St.  Paul  and  P.  R.  Cb.» 
13  Minn.  315;  WiUiams  v.  Natural  Bridge  P.  R.  Co.,  21  Mo.  580. 
And  this,  Judge  Cooley  says,  appears  to  be  the  weight  of  authority. 
Gooley  Const.  Lim.  549.  But  where  the  fee  of  the  streets  is  in  the 
city  corporation,  and  not  in  the  adjoining  owner,  a  different  rule 
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has  been  applied.  Mobm  t.  PitMurg,  H.  W.  A  C.  R.  Co.,  21  III. 
516;  Proigman  v.  /.  di  C,  R.  Co.,  9  Ind.  467;  Peoph  ▼.  Kerty 
supra;  OUnion  y.  O.  R.  Ji  M.  R  Co.,  supra;  Lexington  &  Or.  Co. 
T.  Apploffote,  8  Dana,  289.  See  also  Gooley  GonsL  Lim.  555,  and 
notes. 

It  may  be — it  is  not  necessary  for  ns  to  decide  the  question  —  that 
pri?ate  citizens  owning  adjoining  property  may  have  rights  or 
estate  in  or  to  the  use  of  streets  or  public  places  over  which  the 
power  of  the  legislature  is  not  supreme  or  plenary.  Whatever  their 
rights  may  be,  we  are  not  required  to  consider  upon  this  record. 
They  are  not  parties,  and  their  interest  cannot  be  affected  by  this 
proceeding.  All  that  we  are  required  to  consider  is,  the  rights  of  the 
defendant,  a  municipal  corporation;  and  as  we  have  seen,  these 
rights  the  defendant  holds  subject  to  the  supreme  will  of  the  legis- 
lature, as  the  representative  of  the  people;  and  that  so  far  as  re- 
gards the  defendant,  its  streets  and  public  places,  and  their  uses, 
are  not  the  private  property  of  the  municipality,  in  the  sense  that 
the  legislature  cannot  authorize  the  same  to  be  used  for  a  public 
purpose  unless  it  makes  compensation  to  the  city  for  such  use.  In 
People  V.  Kerr,  supra,  Emott,  J.,  said:  '^  The  title  (in  the  streets) 
thus  vested  in  the  city  of  New  York  is  as  directly  under  the  power 
and  control  of  the  legislature,  for  any  public  purpose,  as  any  prop- 
erty held  directly  by  the  State  or  any  public  body  or  officers;  and 
its  application  cannot  be  challenged  by  a  corporation  (the  city)  which 
in  respect  to  such  property  at  least  is  a  mere  agent  of  the  sover- 
eign power  of  the  people."  And  in  concurring,  Wright,  J.,  said 
''lam  clearly  of  the  opinion  that  the  city  corporation  has  no 
property  in  the  streets,  of  a  character  to  be  protected  by  the  con* 
stitutional  limitation  on  the  right  of  eminent  domain." 

The  principle  deducible  from  these  authorities  is,  that  when 
property  is  acquired  by  the  exercise  of  the  right  of  eminent  domain, 
on  payment  of  its  value  from  the  public  funds,  or  by  dedication 
under  a  statute,  where  the  fee  to  the  soil  passes  out  of  the  dedica- 
tor over  the  use  of  such  property,  so  far  the  municipal  corporation 
is  concerned,  the  legislature  possesses  unlimited  control.  It  is 
immaterial  whether  the  fee  of  the  street  is  in  the  public,  or  in  the 
city  in  trust  for  the  public;  as  then  the  city  would  not  hold  the 
fee  for  itself  or  its  inhabitants  only,  but  for  the  public  generally, 
including  its  own  inhabitants;  the  power  of  the  legislature  to 
auihorize  the  use  of  the  same  by  a  railroad,  without  the  consent  of 
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the  city,  and  withoat  compensation  to  it,  is  undeniable.  The  reason 
is  plain.  The  streets  are  not  the  private  property  of  the  corpora- 
tion. It  owns  no  property  in  them,  in  the  sense  of  a  character 
to  be  protected  by  the  constitutional  limitation  on  the  right  of 
eminent  domain.  It  results  as  a  consequence  of  the  unlimited 
power  of  the  legislature,  in  the  absence  of  special  restrictions,  not 
only  over  the  existence  of  the  municipality,  but  wliile  it  allows 
it  to  exist,  over  its  streets  and  public  places  hcLl  for  the  use  and 
benefit  of  the  general  public.  By  analogy,  these  principles  of 
the  law  are  alike  applicable  to  other  property  held  by  the  city  for 
the  general  public,  such  as  levees  or  public  landings.  Unless 
there  is  something  in  the  particular  tiicts  and  circumstances  ti 
take  such  property,  devoted  to  public  use,  out  of  these  general 
principles,  it  will  be  governed  and  controlled  by  them. 

In  the  case  now  in  hand,  the  levee  was  unconditionally  dedi- 
cated to  the  public  use  as  a  public  landing.  When  this  was 
done,  there  remained  in  the  dedicator  the  legal  title,  to  which, 
so  to  speak,  was  attached  and  vested  in  him  every  right  of 
use  or  of  property  not  inconsidtent  with  the  use  ho  had  given  to 
the  public.  In  a  word,  it  may  be  used  for  the  use  to  which  he 
dedicated  the  property,  viz.,  as  a  levee  or  public  landing.  Any 
other  use  inconsistent  with  that  use  belonged  to  him.  To  this 
property,  thus  dedicated  to  the  public  use,  the  dominion  of  the 
legislature  attached,  but  its  power  over  it  is  not  supreme;  it  might 
regulate  its  use  or  promote  its  improvement,  bat  it  could  not  divert 
or  snlg'cct  it  to  any  use  clearly  inconsistent  with  the  purposes  of  its 
dedication.  To  do  that  would  violate  the  contract  of  dedication, 
aiid  any  person  interested  would  be  authorized  to  institute  proper 
proceedings  to  enjoin  it.  Nor  is  it  perceived  that,  so  far  as  regards 
the  defendant  corporation,  the  holding  of  the  title  by  it  in  trust 
for  the  use  of  the  general  public,  as  a  levee  or  public  landing,  makes 
any  difference.  The  corporation  holds  only  in  trust  —  in  subordi- 
nation to  the  contract  of  dedication  —  for  the  use  of  the  general 
public  as  a  levee  or  public  landing.  The  city  does  not  own  it,  nor 
can  it  sell  or  dispose  of  it,  or  divert  it  to  any  private  use.  Such  a 
title  is  a  holding  for  a  public  use — is  public  property,  to  be  used 
in  subordination  to  the  use  for  which  it  is  dedicated  — and  is  not 
private  or  municipal  property.  To  this  extent  then  it  may  be  said 
that  whatever  interest  or  estate  the  city  may  hold  in  the  levee  is 
essentially  and  wholly  public,  and  not  private  property,  and  that  the 
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city  in  holding  it  is  the  agent  or  trustee  for  the  public,  and  not  a 
private  owner  for  profit.  It  is  a  title  conferred  on  it  by  the  dedi- 
cation for  the  benefit  of  the  public  to  the  uses  granted,  and  not  of 
private  ownership,  which  comes  within  the  constitutional  limitation 
on  the  right  of  eminent  domain.  It  results  that  the  legislature 
may  regulate  its  use,  or  devolve  it  upon  the  defendant  or  the  plain- 
tiff as  its  agent,  in  conformity  with  the  purposes  of  the  dedication, 
without  the  consent  of  the  city  and  without  compensation  to  it. 
The  legislature  may  therefore  authorize  the  doing  of  the  things  by 
the  plaintiff  prescribed  by  the  act,  within  the  limitations  indicated. 
It  cannot  itself  do,  or  authorize  the  defendant  or  plaintiff,  nor  can 
^'ither  of  them  do,  any  thing  to  divert  or  subvert  the  use  to  which 
the  levee  is  already  dedicated.  The  things  to  be  done  under  the 
act  must  be  consistent  with  the  use  of  the  levee  as  a  public  landing, 
and  it  is  only  in  this  sense  that  the  act  can  be  upheld. 

Are  the  things  authorized  to  be  done  under  the  act  clearly  incon- 
sistent with  the  use  of  the  levee  as  a  public  landing  ?  As  we  have 
coDstmed  the  act,  it  only  in  effect  purports  to  grant  to  the  defend- 
ant—  to  adopt  the  language  of  Mr.  Justice  Deadt  —  "The  right 
to  improve  and  nse  the  premises  as  a  public  landing,  with  the  added 
facility  of  direct  and  immediate  railway  connection  therewith.'' 
Now  will  not  the  construction  of  wharves  and  warehouses,  at  which 
vessels  may  load  and  discharge  cargo,  be  rather  an  improvement  of 
its  use  as  a  levee  or  public  landing,  than  its  subversion  as  such  ? 
Are  not  these  things  in  fact  necessary  and  essential  to  afford  proper 
facilities  to  the  public,  and  make  the  levee  of  any  value  and  benefit 
as  a  public  landing  P  Are  they  not  in  accord  with  the  general 
purposes  for  which  the  property  was  dedicated  ?  Do  thqy  not  in 
fact  contribute  to  give  it  more  identity  as  a  public  landing,  and 
render  the  nse  it  was  dedicated  to  serve  more  beneficial  to  the 
general  public  ? 

Nor  does  the  construction  of  a  depot  thereat,  in  connection  with 
the  railway,  subvert  or  destroy  its  use  as  a  public  landing,  nor  is  it 
inconsistent  therewith;  but  within  proper  limitations,  it  may  tend 
to  improve  and  make  the  use  of  the  levee,  as  such,  more  beneficial. 
"A  landing  is  a  place  on  a  river,  or  other  navigable  water,  for 
lading  and  unlading  goods,  or  for  the  reception  and  delivery  of 
passengers."  Siale  v.  Randall,  1  Strob.  111.  ''  It  is  either  the 
bank  or  the  wharf,  to  or  from  which  persons  or  things  may  go  from 
or  to  some  vessel  in  the  contiguous  waters.''  State  v.  Graham,  15 
Vol.  LVIII  —  39 
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Rich.  310;  see  also  Coffin  v.  City  of  Portland^  supra.  Now  are 
not  all  theac  things^  and  may  they  not  be  so  constructed  —  wharf, 
warehouse  and  depot  —  as  proper  incidents  to  a  public  landing, 
which  improve  and  facilitate  its  use,  extend  its  benefits  to  a  larger 
public,  and  make  it  more  suittiblc  for  the  accommodi&tion  of  pas- 
sengers, and  the  stowing  and  shipping  of  general  freight  ?  The 
legislature,  as  tlie  rcprescutative  of  the  general  public,  luis  the  right 
to  ix*gulute  its  use  and  improve  the  same,  consistcut  with  the  pur- 
poses of  its  dedication;  and  it  may  do  this  directly,  or  authorize 
tlic  defendant  to  do  it  as  agent  of  the  State.  If  then  these  struc- 
tures may.  be  built  to  improve  the  landing,  imd  make  its  use  more 
beneficial  to  the  general  public,  and  arc  not  inconsistei^t  with  the 
use  to  which  the  levee  was  dedicated,  what  right  in  this  property 
of  the  city,  as  trustee,  is  affected,  which  entitles  it  to  compensa- 
tion, or  to  be  protected  by  tlie  constitutional  limitation  on  the  right 
of  eminent  domain  ?  As  Mr.  Justice  Dbadt  said  :  '*  As  Portland 
has  no  '  pecuniary '  or  other  right  in  this  property,  except  as  trustee, 
and  then  only  so  far  as  the  legislature  may  provide  or  permit,  it  is 
not  apparent  what  claim  it  can  have  for  damages,  in  consequence  of 
the  appropriation  to  such  uses  and  purposes.^  But  my  associates, 
while  not  disagreeing  as  to  this  result  on  the  theory  of  condemnation, 
suggest  and  think  that  it  was  the  intention  of  tlie  legislature,  by 
the  act,  to  idemnify  the  city  for  any  improvements,  money  expended 
on  the  levee,  paid  out  on  same,  or  uiterest  ac(|uired  by  the  deeds, 
(which  is  not  disclosed  by  this  record)  as  damages ;  and  that  the 
proceeding,  although  in  the  form  of  condemnation,  is  for  this  pur- 
pose ;  and  that  in  such  case  the  State  has  a  right  to  prescribe  such 
conditions,  although,  without  manifest  intention  to  indemnify,  the 
result  would  be  otherwise.  The  judgment  must  be  reversed,  and 
the  cause  remanded  for  further  proceediugs. 
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Q|Im  and  ojle^r  —  UMUip  of  ojleer  de  facto  to  officer  ds  jure  for  mlary. 

A  dlj  poHeenMtii,  wrongf ullj  removed  from  ofBoe,  may  not  recover  from  the 
dtj  hia  aalary  paid  to  Lla  auoceaaor,  until  after  an  adjudication  establishing 
his  right.* 

AOTION  for  salary.     The  opinion  states  the  case.     The  defend- 
ant had  judgment  below. 

Tecum  Jb  Beebe  and  J2.  WHlianis,  for  appellant. 
A.  If.  Tanner,  for  respondent. 

Thater,  J.  The  appellant  commenced  an  action  in  the  Circuit 
Court  of  Multnomah  county  against  the  respondent,  to  recover  an 
amount  of  salary  alleged  to  be  due  him  as  a  police  officer  of  said 
city,  and  for  the  salaries  of  some  five  other  policemen,  which  had 
been  assigned  to  him.  The  appellant  and  the  assignors  referred  to 
had  been  regularly  appointed  chief  of  police  of  said  city,  captain, 
and  ordinary  policemen  thereof;  and  each  served  in  that  capacity 
during  a  period  of  time.  While  they  were  sp  serving,  the  mayor 
of  the  city  attempted  to  displace  them,  and  apix>iut  other  police- 
men in  their  places,  and  as  they  claim,  unlawfully  prevented  them 
from  performing  their  duties  as  such  policemen;  and  the  action 
was  brought  to  recover  their  respective  salaries  after  being  so  dis- 
placed, and  until  the  time  of  the  commencement  of  the  action. 
It  appears  that  the  appellant  was  displaced  March  18,  1885;  his 
assignor,  J.  H.  Lappeus,  chief  of  police  at  the  time,  was  displaced 
Jnly  22y  1883,  his  assignor,  T.  P.  Luther,  captain  of  jiolice  at  the 
time,  was  displaced  August  2,  1883,  and  his  assignors  D.  W.  Dob- 
bins, J.  £.  Cramer  and  A.  Johnson,  regular  policemen  at  the  time, 
were  each  and  all  displaced  March  18,  1885.  The  amount  of  a)l 
their  salaries  dnring  the  time  claimed  for  aggregates  115,625. 

The  respondent  interposed  the  following  matters  of  defense  to 
the  complaint:  That  the  salaries  sued  for  were  paid  to  parties  other 
than  the  appellant  and  his  assignors,  without  any  knowledge  on  its 

•See  S^ukr  ▼.  Cwrrmn  (15  Vioom,  181),  48  Am.  Rep.  858 
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part  that  they  claimed  the  offices  or  the  salaries;  that  appellant  and 
his  assignors  were  removed  from  their  offices,  and  acquiesced  in  the 
removal;  that  appellant  and  their  assignors  abandoned  the  said 
offices,  and  neglected  to  perform  the  duties  pertaining  thereto; 
and  that  the  appellant  and  his  assignors  were  duly  dismissed  and 
discharged  from  their  offices. 

The  city  charter  in  force  at  the  time  of  these  attempted  removals 
provided  that  the  mayor,  with  the  consent  of  a  majority  of  the 
common  council,  might  appoint  a  chief  of  police,  one  or  more 
captains  of  police,  and  a  suitable  force  of  regular  policemen;  and 
remove  or  suspend  any  member  of  the  police,  including  the  chief 
and  captains,  for  any  cause  which  they  might  deem  sufficient,  to 
be  stated  in  the  order  of  removal  or  suspension.  Charter,  1884, 
chap.  8,  §  72,  and  the  prior  charters  of  the  city. 

It  was  not  claimed  in  the  ciise  that  the  mayor,  with  or  without 
the  consent  of  the  majority  of  the  common  council,  had  removed 
or  susi)cnded  the  appellant  and  his  assignors  beyond  this:  The 
mayor  had,  in  certain  messages  to  the  common  council,  announced 
in  each  cose  that  he  had  appointed  a  person  to  the  same  position 
they  held,  and  generally  stated  that  it  was  in  the  place  of  the  one 
he  intended  to  sui)ersede,  and  requested  the  common  council  to  i 

confirm  the  appointment,  which  was  done  by  a  majority  vote  thereof 
in  each  of  the  cases.  There  was  no  cause  stated  for  the  removal, 
nor  any  order  made  in  regard  to  it,  unless  the  mayor's  communica- 
tion can  be  deemed  such  order.  Upon  the  trial  of  the  action  in 
the  Circuit  Court,  the  judge  thereof  presiding  ruled  out  all  the 
defenses  of  the  respondent,  except  that  of  the  abandonment  of  the 
offices  by  the  appellant  and  his  assignors.  That  question  the  judge 
permitted  to  go  to  the  jury,  and  instructed  them  that  if  they  found 
from  the  evidence  that  those  ])arties  did  in  fact  abandon  their 
offices,  they  would  find  for  the  resi>ondent;  whereupon  the  jury 
returned  a  general  verdict  in  favor  of  tlic  i*esponclent  and  against 
the  appellant,  and  upon  which  the  judgment  appealed  from  was 
entered. 

To  tlic  instruction  referred  to  the  appellant's  counsel  took  an 
exception,  which  is  the  main  point  relied  upon  in  the  aise. 
Whether  the  instruction  was  correct  or  not  depends  upon  the  evi- 
dence bearing  upon  the  question  of  such  abandonment.  The 
appelUnt's  council  claimed  that  there  was  no  evidence  tending  to 
prove  an  abandonment  upon  the  part  of  the  appellant  and  Ins 
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assignors  of  the  said  offices;  and  I  confess  that  I  was  Tery  skeptical 
as  to  the  probability  of  there  being  any  such  evidence.  I  presume 
instances  have  occurred  in  which  officers  have  abandoned  their 
offices,  but  they  have  been  so  rare  that  it  requires  cogent  proof  to 
establish  them  as  matters  of  fact.  An  officer,  doubtless,  might 
legally  abandon  his  office  when  wrongfully  ousted  therefrom;  his 
permanent  removal  from  the  territorial  jurisdiction  of  the  office 
would  necessarily  have  that  effect;  but  his  failure  to  keep  up  a 
clamor  tor  reinstatement  could  not  certainly  be  urged  as  evidence 
of  abandonment. 

^The  mayor,  with  the  consent  of  a  majority  of  the  common  coun- 
cil, had  the  ai^pointment  of  these  officers,  and  could  remove  or 
snsi^end  them.  He,  with  the  consent  of  that  body,  did  appoint 
other  i)er8ons  to  su^^ersede  them,  and  they  were  formally  installed 
and  -remained  in  these  positions.  What  therefore  could  the  ap}>el- 
lant  and  his  assignors  do  in  the  premises,  but  submit  to  the  action 
of  these  officials,  or  institute  legal  proceedings  to  annul  their  acts? 
I  have  read  the  testimony  contained  in  the  bill  of  exceptions,  and 
do  hot  think  it  tends  to  show  an  acquiescence  in  the  removal,  or 
abandonment  of  the  offices  by  the  appellant  and  his  assignors  —  do 
not  find  that  they  ever  proposed  to  relinquish  them.  It  appears 
that  the  most  that  can  be  said  in  regard  to  their  conduct  is,  that 
they  did  not  attempt  to  contend  about  going  out  of  their  places,  or 
about  being  let  in  again.  There  is  certainly  nothing  to  show  that 
they  relinquished  any  right,  or  did  any  thing  to  estop  them  from 
claiming  the  offices.  If  the  mayor  and  common  council  hod 
offered  to  restore  them,  and  they  had  refused  sucli  restoration, 
there  would  be  grounds  upon  which  to  claim  an  estoppel;  but  as 
the  case  stood,  I  am  unable  to  discover  that  there  was  any  such 
ground. 

But  the  respondent's  counsel  contends  that  the  mayor  and  coun- 
cil had  the  right  to  remove  appellant  and  his  assignors  from  the 
offices  held  by  them,  without  cause  stated  in  the  order  of  removal; 
that  such  office  belongs  to  the  class  provided  for  in  section  2,  arti- 
cle 15  of  the  Constitution  of  the  State,  and  is  to  be  ^*  held  during 
the  pleasure  of-  the  authority  making  the  apix>intment."  It  is 
questionable  who  *^  the  authority  making  the  appointment "  is  in 
this  case.  The  authority  itself  is  derived  from  the  legislative 
department  of  the  State,  and  the  mayor  and  common  council  are 
restricted  in  the  manner  of  its  exercise,  and  the  question  is,  whose 
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pleasure  is  to  be  eoiisiiltedy  the  legislative  or  mayor  and  common 
council?  The  latter  are  intrusted  with  the  appointment,  but  the 
authority  emanates  from  the  former,  and  it  has  expressed  its 
pleasure  by  inquiring  the  mode  in  question  to  be  pursued  when  the 
authority  is  exercised.  The  mayor  and  common  council  are  mere 
agents  in  the  matter,  and  I  think,  beyond  question,  arc  subject  to 
any  restrictions  their  principal  may  deem  proper  to  impose.  I  can- 
not see  that  the  authority  to  remove  or  suspend  |X)licemen  could 
have  been  exercised  without  a  special  cause,  which  was  required  to 
be  stated  in  the  order  of  removal  or  suspension.  The  provision  is 
a  salutary  measure,  and  should  be  observed  with  strictness. 

It  looks  very  much  to  me  as  though  the  public  confidence  was 
abused  in  the  transaction,  and  that  the  appellant  and  his  assignors 
were  shamefully  trifled  with;  but  it  occurs  to  my  mind  that  they 
neglected  to  take  proper  steps  in  the  matter,  and  have  lost  the 
remedy  they  could  have  invoked  successfully.  They  might  have 
commenced  an  action  in  the  nature  of  a  qtio  warratUo  against  the 
persons  designated  to  succeed  them,  and  been  reinstated  in  their 
positions;  or  probably  they  might  have  sued  out  a  writ  of  review, 
obtained  a  reversal  of  the  action  of  the  mayor  and  common  council 
in  the  affair,  and  been  restored  to  their  positions  in  that  way.  It 
was  held  by  the  Court  of  Appeals  in  New  York,  in  Pitzsinvnons  v. 
City  of  Brooklyn,  102  N.  Y.  53G;  s.  c,  55  Am.  Rep.  835,  where  a 
policeman  of  that  city,  who  had  been  duly  appointed  to  that  office 
and  entered  upon  the  performance  of  his  duties,  was  attempted  to 
be  removed  by  the  police  commissionera,  and  upon  certiorari,  the 
order  of  removal  was  reversed,  and  he  was  restored  to  his  office, 
that  he  could  recover  against  the  city  his  salary  which  accrued 
between  the  time  of  the  order  of  removal  and  the  restoration,  and 
without  any  abatement  on  account  of  earnings  realized  from  his 
former  ti*ade,  resumed  during  the  interim.  Under  that  decision, 
these  parties  could  possibly  have  recovered  their  salaries  after  a 
successful  prosecution  of  a  writ  of  review.  I  cannot  however 
believe  that  they  can  maintain  an  action  therefor  while  other  par- 
ties occupy  their  places,  have  qualified  as  policemeft,  and  are  recog- 
nized by  the  city  government  as  such.  It  seems  very  evident  to  me, 
that  their  right  to  the  office  would  have  to  be  judicially  determined 
in  a  proper  proceeding,  before  such  an  action  could  be  sustained. 

The  appellant's  counsel  have  cited  a  number  of  authorities  to 
show  that  an  action  of  the  character  of  the  one  in  question  can  be 
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maintained;  bat  not  one  of  them,  as  I  can  diacoTer,  was  in  a  case 
▼here  the  plaintiff  had  been  put  oat  of  office  and  another  per- 
son been  formally  installed,  and  in  the  discharge  of  the  duties 
thereo!^  unless  there  had  been  an  adjudication  in  a  direct  proceed- 
ing declaring  him  lawfully  entitled  to  it,  and  the  incumbent  a  usur- 
per. 

The  appellant's  counsel  claim  that  the  salary  is  attached  to  the 
office,  and  does  not  depend  upon  contract.  It  is  fixed  by  law.  But 
it  does  not  follow  that  the  title  to  the  office  can  be  tried  in  a  col- 
lateral action.  Dillon,  in  his  work  on  Muncipal  Corporations  (3d 
ed.,  §  831),  says:  ''Thus  the  salary  or  fees  of  an  officer  of  a  munici- 
pal or  public  corporation  may,  like  other  debts,  be  recovered  by  an 
action  at  law  against  the  corporation.  This,  ordinarily,  is  the 
remedy,  and  not  mandamus;  but  if  the  officer  cannot  sue  the  cor- 
poration, he  may,  where  entitled,  compel  payment  by  means  of  this 
writ,  unless  another  is  in  possession  under  color  of  right,  in  which 
case  the  title  to  the  office  cannot  ordinarily  be  determined  on 
mandamus,  or  in  a  collateral  proceeding.'* 

It  may  be  said  that  the  action  of  the  mayor  and  common  council 
in  the  premises  was  a  flagrant  yiolation  of  the  law,  and  of  the 
rights  of  these  officials;  but  nevertheless  other  persons  were  nom- 
inated in  their  places,  confirmed  by  the  common  council,  took  the 
oath,  were  regularly  inducted  into  their  places,  and  became  officers 
ds  facto  in  their  stead.  The  title  to  the  offioe  had  to  be  tried,  as 
preliminary  to  the  right  of  action,  which  could  have  been  brought 
in  thelow^  court  of  the  State  having  civil  jurisdiction.  The  par* 
ties  ousted  could,  as  their  salaries  accrued  monthly,  have  sued 
therefor  in  a  justice's  court,  whose  jurisdiction  to  try  the  title  to  the 
office  would  have  to  be  conceded,  the  same  as  thi^  of  the  Circuit 
Court,  under  the  same  form  of  action,  not  only  in  cases  where  the 
question  as  to  the  title  is  a  simple  one,  but  where  it  is  complicated 
and  doubtfuL  Courts  will  not  entertain  a  case  in  favor  of  a  party 
to  recover  for  the  use  and  occupation  of  real  property  against  one 
who  is  in  poeessiou  thereof  adversely,  but  remit  such  person  to  his 
remedy  by  ejectment;  and  I  think  there  would  be  less  reason  for 
entertaining  a  case  of  the  character  of  the  one  in  question  than  in 
that  referred  to.  To  (tllow  an  officer  in  such  a  case  to  remain 
▼holly  passive  for  a  "term  of  years,  and  then  bring  an  action  and 
recover  the  amount  of  his  salary,  which  had  been  all  the  time  ac- 
cnmnlating,  without  attempting  to  dispossess  the  incumbent,  would 
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result  in  a  pernicious  practice,  and  tend  to  ororturn  a  well-estab- 
lished rule  of  law  regarding,  the  trial  of  the  right  to  an  office.  Na 
precedent  for  such  a  course  has  been  furnished. 

It  has  long  been  a  mooted  question,  whether  the  payment  of  a 
salary,  or  fees,  or  emoluments  of  an  office  to  a  de  facto  incumbent 
would  exonerate  the  government  or  political  body  from  the  pay- 
ment thereof  to  i\iQ  de  jure  officer.  JMumerous  authorities  have 
been  cited  upon  both  sides  of  that  question,  though  it  is  not  before 
the  court  as  the  case  stands.  Those  cited  by  the  respondent's- 
counsel  go,  in  the  main,  to  show  that  it  will  not  They  maintain 
that  the  compensation  is  attached  to  the  office,  and  carry  it  on  t  ta 
its  logical  sequence  by  holding  that  the  salary  must  be  paid  to  the 
de  jure  officer;  while  the  ones  which  maintain  the  contrary  doi:- 
trine  generally  concede  that  the  salary  is  attached  to  the  office  — 
yet  hold  that  the  disbursing  officer  is  not  compelled  to  look  beyond 
the  certificate  of  election  or  appointment  of  the  person  who  is  in 
the  discharge  of  the  duties,  and  that  payment  to  such  party  dis- 
charges the  obligation  of  the  political  body  in  regard  to  the  matter; 
but  neither  class  of  cases  sanctions  the  right  of  the  dejure  officer 
to  recover  the  salary  while  out  of  possession  of  the  office,  until  he 
obtains  a  determination  of  a  competent  tribunal  in  favor  of  hia 
title,  in  a  direct  proceeding  instituted  for  that  purpose. 

Doreey  t.  Smylhy  38  Cal.  21,  one  of  the  cases  cited  by  the  respond- 
ent's counsel,  was  an  application  for  a  mandate  to  compel  the 
county  auditor  of  Tuolumne  county,  California,  to  audit  and  allow 
the  salary  of  the  relator  as  district  attorney  of  said  county.  He 
had  been  kept  out  of  office  by  an  intruder,  who  held  it  under  color 
of  office.  The  court  granted  the  writ,  but  before  the  application 
was  made,  the  relator  had  instituted  a  contest  for  the  office  against 
the  incumbent,  and  had  obtained  a  decision  of  the  Supreme  Court 
of  that  State,  that  he  was  entitled  to  it  of  right. 

Douglass  v.  State,  31  Ind.  4*^9,  another  of  the  cases,  was  a  direct 
proceeding  under  the  statute  of  the  State  of  Indiana  upon  the  rela- 
tion of  Wright  against  Douglass,  in  which  the  latter  was  charged 
with  having  usurped  the  office  of  auditor  of  Harrison  county,  in 
that  State.  It  was  to  try  the  title  to  the  office,  and  recover  the 
fees  and  emoluments  thereof,  as  incidental  to  the  proceeding. 

City  of  Philadelphia  v.  Sink,  2  Atl.  Bep.  505,  another  of  the 
cases,  was  an  action  brought  by  Rink  against  the  city  to  recoyer  his 
salary  as  magistrate  thereof.     One  Barr  had  intruded  into  the 
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oflBce  and  held  it  for  some  time  under  color  of  ofSoe.  Riuk  waa 
allowed  to  recover  for  full  time,  but  before  the  action  was  com- 
meuced»  his  right  to  the  ofSce  had  been  determined  by  the  Supreme 
Court  of  Pennsjlyania,  in  a  direct  proceeding  instituted  for  that 
purpose. 

Carroll  y.  SiebentJialer,  27  Cal.  193,  another  of  the  cases,  was  a 
mandamus,  upon  the  relation  of  Carroll,  to  compel  the  board  of 
superrisors  of  Amador  county  to  allow  his  salary  as  supervisor  of  a 
district  of  that  county,  to  which  one  Ingalls  had  been  declai*ed 
elected,  and  for  some  time  had  held  the  office.  The  writ  was 
allowed,  but  Carroll  had  commenced  the  suit  to  try  the  right  to 
the  office,  and  had  obtained  a  decision  in  his  favor,  before  the 
mandamus  proceedings  were  begun. 

People  V.  Potter,  63  Cal.  127;  Meaglier  v.  County  of  Storey^  5 
Nev.  244;  Matthews  v.  Supervisors  of  Copiah  Co,^  53  Miss.  715;  s. 
C,  24  Am.  Rep.  716,  and  City  of  Philadeljyhia  v.  Given,  60  Penn. 
St  136,  four  other  of  said  cases,  merely  hold  that  a  de  facto  officer 
cannot  recover  compensation  for  services  while  occupying  tlie 
office,  a  point  upon  which  none  of  the  authorities  disagree,  that  I 
am  aware  of. 

Mayor,  etc.,  of  Mmnphis  v.  Woodward,  12  Heisk.  499,  another  of 
the  cases,  was  a  suit  by  the  latter  party  against  the  former,  to 
recover  a  salary  as  physician  to  the  city  hospital,  an  office  created 
by  law  for  said  city.  Woodward  had  been  chosen  to  the  office,  and 
the  mayor  went,  in  company  with  him,  to  Lynch,  the  former  i)hy- 
sician,  to  turn  over  the  office  to  Woodward.  Lynch  asked  for  time 
in  which  to  arrange  his  affairs,  and  it  having  been  granted  him,  he 
employed  it  in  suing  out  injunctions  to  restrain  the  mayor  and 
Woodward  from  interfering  with  him  in  the  enjoyment  of  the 
office.  The  chancellor  perpetuated  the  injunction,  but  tlie 
Supreme  Court  of  the  State  dissolved  it,  and  held  that  Woodward 
was  entitled  to  the  office,  and  the  suit  for  the  salary  was  not  com- 
menced until  after  that  decision  was  rendered.  Under  the  circum- 
8t4inoe8,  a  recovery  was  had  in  favor  of  Woodward  for  the  salary 
daring  the  time  he  was  deprived  of  the  office. 

Mayor,  etc,  of  Macon  v.  Hays,  25  Ga.  590,  another  of  the  cases, 

was  an  action  to  recover  compensation  as  city  marshal     That  case 

was  tried  several  times,  and  will  be  found  reported  in  19  Ga.  468, 

and  21  Gai.  280;  and  whether  it  has  ever  yet  been  determined  or 

uot  I  am  not  advised.     The  right  to  institute  such  an  action  was 
Vol  LVIII  — 40 
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iK>iicededy  although  the  marshal  had  been  removed  from  the  office 
by  the  mayor  and  common  coancil  of  the  city;  bat  he  had,  before 
its  commencement,  obtained  a  judgment  of  the  Supreme  Court  of 
the  State  quashing  their  proceedings  in  the  matter. 

Dolan  V.  Mayor,  08  N.  Y.  274;  s.  c,  23  Am.  Rep.  168,  another 
of  the  cases  referred  to,  was  an  action  to  recover  a  salary  as  assistant 
clerk  of  the  District  Court  for  the  sixth  judicial  district  in  the 
city  of  New  York,  and  the  plaintiff  was  allowed  to  recover  for  a 
portion  of  time  dunug  which  he  had  been  excluded  from  the  office 
by  another  party  who  was  holding  under  color  of  office,  but  not 
for  any  portion  of  the  time  covered  by  payment  to  the  de  facto 
officer;  nor  was  the  action  to  recover  the  salarv  commenced  until 
after  judgment  of  ouster  was  obtained  against  the  incumbent  in 
quo  warranto  proceedings. 

Bryan  v.  Cattell,  15  Iowa,  538,  is  also  cited  by  the  respondent's 
counsel*  That  was  a  proceeding  by  viandamus,  to  compel  the 
auditor  of  the  State  of  Iowa  to  issue  to  the  plaintiff  in  the  proceed- 
ing warrants  on  the  State  treasurer  for  the  salary  of  the  plamtiff 
as  district  attorney  for  the  fifth  judicial  district  of  said  State, 
claimed  to  be  due  him  for  tlie  quarter  endmg  the  first  days  of 
April,  July  and  October,  1862.  The  plaintiff  had  been  duly  elected 
to  said  office  for  the  term  of  four  years  from  the  first  day  of  Jan- 
uary, 185^;  but  in  July,  1861,  he  was  commissioned  a  captain  in 
the  volunteer  service  of  the  United  States,  for  three  years,  or  dur- 
ing the  war,  was  mustered  into  the  service,  and  so  continued  until 
after  the  mandamus  proceeding  was  instituted.  The  auditor  re- 
fused to  issue  the  warrants,  upon  the  ground  that  the  plaintiff  was 
absent  from  the  State  during  the  whole  period  for  which  he  claimed 
the  emoluments  of  the  office;  and  it  was  contended  that  he  forfeited 
his  office  by  engaging  in  a  service  incompatible  with  its  duties. 
The  court  held  that  the  plaintiff  did  not,  by  his  enlistment  in  the 
service,  forfeit  his  office,  and  that  the  salary  was  attached  to  it,  and 
allowed  the  writ.  It  does  not  appear  that  any  attempt  was  made 
to  appoint  another  person  to  the  office  during  the  plamtiff^s  absence, 
or  that  there  was  any  contest  regarding  it.  The  only  question  the 
court  had  to  decide  in  the  case  was,  whether  the  plaintiff's  engage- 
ment in  the  military  service,  under  the  circumstances,  operated 
ipso  facto  as  a  forfeiture  of  it;  and  when  it  was  determined  that  it 
did- not,  the  court  had  no  alternative  but  to  decide  that  he  was 
entitled  to  the  salary. 
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XoT3c  of  the  cases  referred  to  indicate  that  an  action  to  recover 
the  salary  of  an  oflSce  could  be  maintained  while  occupied  by  a 
d$  facto  officer,  until  the  right  to  the  office  has  been  determined  by 
proper  adjudication.  Such  a  determination  could  not  proi)erly  be 
had  in  this  case,  as  it  would  determine  the  rights  of  parties  not 
before  the  coui-t  It  would  be  a  determination  that  the  incumbents 
who  succeeded  the  appellant  and  his  assignors  were  intruders  and 
usurpers,  when  they  were  not  before  the  court.  Upon  this  ground, 
the  appellant  was  not  entitled  to  recover,  and  the  Circuit  Court 
should  haye  dismissed  the  complaint,  instead  of  trying  the  case 
upon  the  merits.  To  that  extent  the  judgment  appealed  from  will 
be  modified.  Costs  will  not  be  allowed  to  either  party  upon  this 
appeal.  Judgmmi  modified. 


Gss  V.  McMillan. 

a4  Oreg.  MS.) 
Vender  and  purcha$er — vendor'i  lUn. 

On  a  ooDT^eiioe  of  land  by  deed,  a  lien  arises  in  equity  for  the  anpaid 

puTcbaae-money. 

ACTION  to  enforce  a  grantor's  lien.     The  opinion  states  the  case* 
The  plaintifF  had  judgment  below. 

P.  L,  Willis,  for  appellant. 

M.  O,  Oeorge  and  0.  P.  Mason,  for  respondent. 

Strahan,  J.  The  object  of  this  suit  is  to  enforce  a  grantor's 
lien  upon  certain  real  property  situate  in  Multnomah  county. 
[Omitting  statement  of  pleadings  and  minor  questions.*] 
But  the  other  question  is  the  one  mainly  relied  upon,  and  it 
must  be  admitted,  presents  the  greatest  difficulty.  The  contention 
of  the  plaintiff  is  that  the  note  of  tl,250  described  in  the  com- 
plaint is  for  the  residue  of  the  purchase^money  for  the  real  property 
which  she  conyeyed  to  the  two  defendants,  Sarah  McMillan  and 
Hary  Haugg,  and  that  as  against  them  she  had  a  lien  in  equity  for 
said  purchase-money.  In  this  case  the  property  was  conveyed  to 
the  grantees,  and  thercforo,  accorrling  to  some  of  the  authorities, 
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the  lien,  if  it  exists,  is  called  a  grantor's  lien.  3  Pom.  Eq.  Jur., 
§  1249.  While  other  authorities  equally  respectable  seem  to  ignore 
this  distinction,  and  to  treat  the  lien  as  a  vendor's  lien,  where  the 
proper ly  has  been  conveyed;  or  else  it  is  entirely  disregarded.  1 
Lead.  Cas.  Eq.,  part  1,  481;  2  Story  Eq.  Jur.,  §  1217,  1218. 
Whether  the  lieu  be  treated  as  a  vendor's  lien  or  as  a  grantor's  lien 
can  make  no  difference  in  this  case,  as  the  result  would  be  the  same. 
The  principle  contended  for  by  the  respondent  is,  that  where  one 
sells  real  property  to  another  and  conveys  the  same  by  deed,  a  lieu 
arises  in  equity  in  favor  of  the  grantor  for  the  purchase-money,  or 
for  such  part  thereof  as  remains  unpaid.  I  think  this  proposition 
rests  on  principles  of  equity  too  strong  to  be  shaken  or  overthrown 
without  legislative  sanction.  It  is  not  important  whether  it  will 
be  accounted  for  as  a  trust,  or  as  an  equitable  mortgage,  or  as  arising 
from  natural  equity,  or  its  having  originated  from  any  of  the  other 
causes  or  reasons  suited  by  the  writers  on  that  subject:  the  result 
must  be  the  same.  In  either  event  it  is  a  principle  eminently  pro- 
motive of  justice  between  man  and  man,  and  m  my  opinion  haa 
the  sanction  of  the  ablest  writers  on  jurisprudence,  as  well  as  the 
weight  of  judicial  opinion,  in  its  favor.  3  Pom.  Eq.  Jur.,  §§  1249, 
1250;  1  Lead.  Cas.  Eq.  481  and  notes;  2  Story  Eq.  Jur.,  supra; 
and  see  2  Sug.  Vendors,  671  and  notes. 

Mr.  Pomeroy's  excellent  treatise  shows  that  the  grantor's  lien 
exists  in  the  following  States  and  Territories:  Alabama,  Arkansas, 
California,  Colorado,  Dakota,  District  of  Columbia,  Florida,  Illinois, 
Indiana,  Iowa,  Kentucky,  Maryland,  Michigan,  Minnesota,  Missis- 
sippi, Missouri,  New  Jersey,  New  York,  Ohio,  Oregon,  Tennessee, 
Texas  and  Wisconsin.  §  1249,  supra.  The  States  of  Connecticut, 
Delaware,  Georgia,  Kansas,  Maine,  Massachusetts,  Nebraska,  New 
Hampshire,  Noilh  Carolina,  Pennsylvania,  Rhode  Island,  South 
Carolina,  Vermont,  Virginia  and  West  Virginia  do  not  recognize 
the  doctrine.  The  Supreme  Court  of  the  United  States  recognizes 
and  enforces  the  lien.  Said  the  court!  ''  When  one  person  has  got 
the  estate  of  another,  he  ought  not  in  conscience  to  be  allowed  to 
keep  it  without  paying  the  consideration.  It  is  on  this  principle 
that  the  courts  of  equity  proceed  as  between  vendor  and  vendee. 
The  purchase-money  is  treated  as  a  lien  on  the  land  sold,  where  the 
vendor  has  taken  no  separate  security."  Chilton  v.  Braidan,  % 
Black,  458;  Peters  v.  Bowman,  98  U.  S.  56;  ThredgUl  v.  Pintard, 
12  How.  24. 
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The  earliest  case  in  this  court  where  a  vendor's  lien  is  recognized 
is  Pease  v.  KeUy,  3  Or.  416.  The  opinion  is  brief,  and  was  de- 
livered by  Boise,  J.  Speaking  of  the  lien  for  tlic  unpaid  purchase* 
money,  he  said:  '^A  mortgage  \s  a  more  certain  and  definite 
security  than  a  vendor's  lien.  The  hen  exists  if  theie  is  no  higher 
security."  In  the  brief  of  counsel  for  the  appellant  in  that  case, 
the  very  grounds  upon  which  this  lien  appears  to  liave  been  doubted 
in  this  State,  in  a  case  presently  to  be  mentioned,  wera  referred  to, 
and  must  have  been  considered  by  the  courL  It  is  clear  that  the 
reasons  there  suggested  did  not  prevail,  and  that  the  court  would 
have  enforced  the  lien  if  it  had  not  been  waived  by  the  taking  of  a 
mortgage.  It  is  difficult  to  understand  how  the  vendor's  lien  could 
be  waived  by  the  taking  of  a  mortgage  if  such  lien  never  had  any 
existence. 

The  case  which  seems  to  throw  some  doubt  iiiK)n  PecufS  v.  Kelly, 
fupra,  is  Kelly  v.  Ruble,  11  Oreg.  73.  There  it  is  said:  ^^  As  the 
respondent  has  failed  to  make  out  a  sale,  it  becomes  unnecessary 
to  consider  the  case  further.  We  have  thus  far  impliedly  admitted 
the  existence  of  the  equitable  lien  of  the  vendor  of  real  estate  for 
the  unpaid  purchtise-price.  But  we  doubt  the  actual  existence  of 
the  lien  in  this  State.  Ahrend  v.  Odionie,  118  Mass.  261;  s.  c,  26 
Am.  Rep.  199;  KaitffcU  v.  Botber,  7  S.  &  R.  C4-7G.  It  is  not 
believed  that  the  existence  of  sueli  a  lieu  was  decided  in  Pease  v. 
Kelly,  3  Oieg.  417;  having  reached  tlie  conclusion  that  no  sale  had 
been  shown  in  the  csise  before  the  court,  no  question  could  arise  as 
to  a  lien  for  the  purchase  money."  Wliile  this  intimation  by  this 
coui-t  is  entitled  to  very  gi*eat  respect  and  consideration,  I  do  not 
think,  under  the  fsicts  of  the  case,  it  ought  to  be  adopted  as  con- 
trolling authority.  In  Coos  Bay  Wago7i  Road  Co.  v.  Crocker,  6  Saw. 
574,  the  Unitetl  States  Circuit  Court,  district  of  Oregon,  recog- 
nized and  enforced  a  vendor's  lien.  And  this  court  at  the  present 
term  has  recognized  and  applied  the  same  principle.  Burhhart  v. 
Hotoard,  14  Oreg.  39. 

It  was  suggested  upon  the  argument  that  a  grantor's  lien  did  not 
exist  in  this  case,  for  the  reason  that  the  note  mentioned  in  the 
complaint  was  partly  for  the  price  of  the  land  and  partly  for  the 
price  of  the  personal  property.  But  we  do  not  find  that  any  part 
of  the  consideration  for  the  personal  property  entered  into  said 
note.  The  court  below  found  that  this  note  was  given  as  a  part  of 
the  pHrch}ise-]>rice  of  land,  not  personal  ]>roperty,  and  I  think  the 
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finding  was  justified  by  the  evidence.  No  stronger  case  could  be 
presented,  requiring  the  tq^plication  of  the  equitable  doctrine  of 
grantor's  lien  for  purchase-money,  than  this.  Here  a  most  fla- 
grant fraud  appears  to  liave  been  practiced  upon  some  confiding  and 
unsuspicious  people,  manifestly  requiring  relief  of  some  kind;  and 
yet,  unless  it  be  administered  through  the  application  of  the  law  of 
equitable  lien  for  purchase-money,  it  seems  to  me  the  wrong  would 
have  to  go  unredressed.  Uf  course,  the  fraud  practiced  in  no 
manner  affects  the  question  of  the  lien.  That  exists  independently 
of  the  fraud.  But  it  does  illustrate  and  make  plain  the  real  neces- 
sity there  is  for  application  of  this  principle  in  the  practical  admin- 
istration of  justice.  Let  a  decree  be  entered  m  accordance  with 
this  opinion. 

Thatbb,  J.  (concurring).  The  opinion  involved  in  this  caso 
depends  very  much  upon  the  right  of  the  gUintor  of  real  property 
by  deed  of  absolute  conveyance,  to  claim  a  lien  upon  the  property 
for  the  unpaid  purchase-price  thereof.  In  Eelljf  v.  RuNe^  11  Oreg. 
75,  this  court  expressed  a  doubt  as  to  whether  a  vendor's  lien,  as  it 
existed  at  common  law,  was  in  force  in  this  State.  It  was  not  nee* 
essary  to  the  decision  of  that  case  to  determine  the  question,  and 
hence  no  opinion  upon  it  was  declared,  further  than  an  intimation 
of  its  non-existence.  But  in  a  former  case,  Pease  v.  Kelly,  3  Oreg. 
417,  this  court  evidently  considered  that  a  lien  of  that  character 
was  in  force,  although  it  did  not  distinctly  so  determine. 

It  will  not  be  contended,  I  presume,  but  that  the  common  law  of 
England,  so  far  as  applicable  to  the  condition  of  the  people,  has  been 
adopted  in  this  State,  nor  be  denied  that  the  part  thereof  relating- 
to  vendor's  liens  was  adopted  with  it,  unless  unfitted  to  the  situation 
of  the  affairs  of  the  community.  A  great  amount  of  speculation  has 
been  indulged  in  as  to  the  orgin  of  such  a  lien.  Mr.  Pomeroy,  in  his 
work  on  Equity  Jurisprudence,  says  **  that  has  been  accounted  for  as 
a  trust,  as  an  equitable  mortgage,  arising  from  a  natural  equity  and 
as  a  contrivance  of  the  chancellors  to  evade  the  unjust  rule  of  the 
early  common  law,  by  which  land  was  free  from  the  claims  of 
simple  contract  debts.''  §  1250,  Pom.  £q.  Jur.  Chancellor 
Kent  terms  it  an  equitable  mortgage,  and  says  that  "  it  will  bind 
the  vendee  and  his  heirs,  and  volunteers,  and  all  purchasers  from 
the  vendee,  with  notice  of  the  vendor's  equity;  that  prima  facie  the 
lien  exists  without  any  special  agreement  for  that  purpose;  and  it 
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roinaiiis  with  the  purchaser  to  show,  that  from  the  eircit instances 
of  the  case  it  results  that  the  lien  was  not  hitendeil  lo  be  reserveil, 
as  by  taking  other  security^  etc/'  4  Kent  Com.  *151,  1  j2,  Jmlge 
Story  ssiys  *'  tliat  it  attaches  to  the  estaite  as  a  trust,  equally, 
whether  it  be  actually  conveycti,  or  only  bo  contracted  lo  Ixj  con- 
reyecl."     Story  E^i.  Jur.,  §  1218. 

In  Aliremlx.  Odionte,  118  Mass.  201;  s.  c,  28  Am.  IJep.  109, 
Judge  Gkav,  now  of  theSu]iremc  Court  of  tlie  United  States,  then 
chief  justice  of  the  Supreme  Court  of  Massiicht^tts,  conchuledy 
after  an  dal>onite  examination  of  the  question,  tlmt  tlie  foundation 
of  the  doctrine  was,  that  justice  requireil  that  the  vendor  sliould 
be  cnabletl  to  charge  the  land  in  the  hands  of  the  vendee  as  security 
for  the  unpaid  purcliase-money,  and  that  tlic  restriction  of  it  to 
real  estate  suggested  the  inference  that  the  Court  of  Cliancery  was 
induced  to  inter^iose,  for  the  reason  that  real  estate  couhl  not  1>o 
attachcti  on  mesne  •pi'ocess;  nor  except  in  certain  csiscs  and  to  a 
limited  extent,  be  taken  in  execution  for  debt  Tlie  learned  judge 
rejectecl  the  theory  of  natural  equity,  because  tliat  would  apply  to 
a  Bale  of  chattels,  as  well  as  of  land;  and  the  theory  of  a  trust,  as 
that  would  include  too  many  other  cases  to  which,  confessedly,  the 
doctrine  had  not  been  extended. 

Mr.  Pomeroy  repudiates  the  idea  of  its  being  a  trust,  and  thinks 
that  the  origimd  and  true  ground  of  the  lien  arises  out  of  the  uaitural 
judicial  conception,  that  upon  tlie  ssde  of  any  thing  on  credit,  the 
Tery  identical  thing  sold  should  be  regarded  in  some  sort  as  a  sixscial 
fund  out  of  which  (niyment  of  the  price  was  to  be  obtained,  or  at 
least  secured,  and  that  the  seller  should  not  be  considered  as  parting 
absolutely  with  his  whole  interest  ami  dominion  until  the  price  is 
fully  ]Niid.  3  Pom.  £q.  Jur.  256,  §  1250.  And  in  a  foot-note 
to  said  section,  that  author  concludes  that  the  theory  advanced  by 
the  Massachusetts  courts  as  to  the  origin  of  the  doctrine  was  im- 
perfect and  nnssitisfiictory;  that  the  absence  of  any  power  at  com- 
mon law  to  make  the  land  liable  for  onlinary  dcl)ts,  instead  of  1)eing 
the  source  of  the  grantor's  lien,  was  itself  only  another  instance 
and  consequence  of  the  same  general  8U|)eriority  given  to  the  owner 
ship  of  the  hmd;  both  were  incidents  of  one  common  mode  of  tr<»t- 
ing  real  estate,  as  compared  with  ]iersonalty.  But  he  suggests  the 
opinion  that  the  original  grounds  and  reasons  for  admitting  the 
grantor*s  lien  do  not  exist  in  our  own  country,  and  that  the  lien 
itself  is  not  in  harmony  with  our  general  real  property  law. 
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Judge  Story,  bti  the  other  haiul,  says,  ^nhiit  ihe  principle  upon 
which  courts  of  equity  have  proceeded  in  establishing  the  Hen  in 
the  nature  of  a  trust  is,  that  a  jterson  who  has  gotten  the  estitte  of 
unother  ought  not,  in  conscience,  as  between  them,  be  allowed  to 
keep  it,  and  not  pay  the  full  consideration  money.''  Story  Ec(. 
Jur.,  §  ViVJ.  Atul  in  the  previous  section  the  same  author  says: 
'Mt  has  often  been  objected  that  the  crcation  of  such  trust  by  courts 
of  equity  is  in  contravention  of  the  statute  of  frauds.  But  whiitever 
may  be  the  urigi^yd  force  of  such  an  objection,  the  doctrine  is  now 
too  firmly  established  to  be  shaken  by  any  meie  theoretical  doubts.'' 
Story  Ecj.  Jur.,  §  12 IS. 

The  objection  to  the  doctrine  of  vendors'  liens  is  not  to  its  up- 
])Iication  to  estates  contracted  to  l>o  conveye<l,  but  to  the  extension 
of  it  to  estates  actually  conveyed.  It  seems  to  me  that  if  the  doc- 
trine has  no  other  foundation  than  to  evade  the  rule  of  the  common 
law  exempting  real  proi>erty  from  the  paymentr  of  simple  contiact 
debts,  its  adoi»tion  to  the  extent  suggested  is  very  questioiuiJjle  in- 
tleed;  as  there  never  was  a  condition  of  affairs  in  this  country  that 
retiuired  such  a  remedy  on  account  of  any  such  circumstance  as 
that.  But  if  on  the  other  hand  it  was  founded  u|H>n  the  principle 
stated  by  Judge  Story  and  suggesteil  by  Mr.  Pomeroy,  "  that  a 
person  who  has  gotten  an  estate  of  another  ought  not  in  conscience, 
as  between  them,  to  be  allowed  to  keep  it  and  not  pay  the  full  con- 
sideration money,"  then  it  wiis  as  applicable  here  iis  in  Great  BriUiin. 
That  principle  is  eternal,  and  applicable  to  every  country  and  eveiy 
age. 

I  think  the  principle  a  salutary  one,  and  that  it  should  be  enforce<l 
in  a  prosier  Ciise.  Whether  it  is  broad  enough  however  to  uphold 
a  vendor's  lien  to  the  extent  of  raising  a  trust  in  favor  of  a  grantor, 
who  has  conveycil  by  deed  of  absolute  conveyance,  so  as  tosulmit  of 
the  purchase-price  being  made  a  charge  ui)on  the  pro{>erty  conveyed, 
in  an  ordinary  case  of  sale  of  i-eal  estate,  I  do  not  underUike  to 
decide,  as  I  do  not  regard  the  decision  of  that  question  21s  neces- 
sarily essential  to  the  decision  of  the  case  under  considenition. 
Here  the  conveyance  was  procureil  by  the  vendees  to  be  niAcle  to 
their  wives,  appellants  herein,  upon  an  assurance  that  the  vendees 
would  execute  to  the  respondent,  in  consideration  of  the  convey- 
ance of  her  interest  in  the  land,  good,  approved,  bankal)le  notes; 
instead  of  which  they  merely  gave  their  own  note,  which  is  uiicoi- 
lectii)lo;  and  by  anisuu  of  the  conveyance  having  been  so  made, 
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the  respondent  is  not  able  to  reach  the  property,  so  as  to  make  it 
applicable  to  the  payment  of  her  debt  by  an  ordinary  proceeding  at 
law.  The  transaction  was  fraudulent.  Property  obtained  under  such 
circamstances  ought  to  be  made  chargeable  with  the  consideration 
money,  whether  the  law  relating  to  vendors'  liens  as  it  existed  at 
common  law  is  in  force  or  not.  The  ai)pellants,  through  the  false 
promise  of  the  yendees,  obtained  the  respondent's  property,  and 
they  certainly  ought  not  in  conscience  to  be  allowed  to  keep  it  and 
not  pay  for  it.  That  presents  a  case  in  which  a  court  of  equity 
would  have  an  undoubted  right  to  charge  the  property  with  the 
payment  of  the  debt,  irrespective  of  the  other  questions  referred  to. 
Upon  that  ground  I  think  the  respondent  is  entitled  to  a  lien  upon 
the  property  for  the  payment  of  her  debt.  I  therefore  concur  in 
the  result  reached  in  the  opinion  of  Judge  Stbahan,  herein. 
Lord,  C.  J.,  dissents. 


Orbgok  Railway  akd  Navigation  Cokpakt  v.  Mosibk. 

(14  Ong.  sift.) 
JShnineni  domain  —  damagei, 

A  railway  company,  having  obtained  a  right  of  way  by  agreement  from  the 
tenant,  euppoeing  bim  to  be  the  owner,  and  baying  constructed  its  road 
thereon,  the  owner  Ib  not  entitled  to  bave  the  yalne  tbereof  considered  in 
assessing  the  damages.* 

nROCEEDING  to  condemn  lands.    The  opinion  states  the  case. 

Rufus  Malhry,  for  appellant. 

A.  8,  Bennett,  for  respondent. 

Lord,  C.  J.  This  was  a  proceeding  in  pursuance  of  the  statute 
to  condemn  certain  lands  described  in  the  complaint  for  a  right  of 
way  for  a  railroad,  and  for  grounds  for  a  depot,  water  station,  etc. 
The  plaintiff  entered  and  constructed  its  road  and  buildings  on  the 
land  in  1881,  and  has  since  continued  in  the  use  thereof.  Prior  to 
such  entry,  the  plaintiff  had  bought  and  paid  therefor  to  the  de- 
fendant J.  H.  Mosier,  who  was  in  possession  and  claimed  to  be  the 
owner  of  the  land,  a  right  of  way,  and  received  from  him  and  his 

*To  same  effect,  Cohen  v.  8t,  Lauu,  etc.,  R.  Co,  (34  Kans.  158),  55  Am.  Rep.  242. 
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wife  a  deed  therefor,  and  in  pursaanoe  of  the  same  entered  upon 
said  land  and  oonstracted  its  said  railroad;  that  the  defendant 
Lydia  S.  Hosier,  daring  this  time,  was  not  within  the  State,  and 
had  no  other  tenant  or  person  in  possession  of  her  interest  in  said 
land  than  her  father,  the  said  J.  fl.  Hosier;  and  that  she  owns  a 
one-seventh  interest  in  the  land  sought  to  be  appropriated,  and  to 
condemn  which  the  proceedings  were  instituted. 

Without  further  detail,  it  is  sufficient  to  say  that  the  several 
assignments  of  error  relate  to  the  rejection  of  certain  evidence,  the 
giving  of  certain  instructions,  and  the  refusal  to  give  certain  others 
requested;  all  of  which  raise  but  a  single  question,  and  that  is, 
whether  the  defendants  are  entitled  to  have  the  value  of  these  rail- 
road improvements  included  in  assessing  the  damages.  The  theory 
upon  which  the  court  below  proceeded  was,  that  the  plaintiff,  hav- 
ing entered  upon  the  land  without  the  consent  of  the  owner,  and 
without  having  instituted  the  necessary  proceedings  required  by 
statute  for  the  ascertainment  of  damages  or  compensation  to  which 
the  defendant  was  entitled,  and  the  payment  of  the  same,  was  a 
trespasser;  and  that  the  rails,  ties,  and  other  structures  which  the 
plaintiff  liad  affixed  to  the  lands  in  the  mode  ordinarily  done  for 
railroad  purposes  became  a  part  of  the  freehold,  and  vested  in  the 
proprietor  of  the  soil.  It  is  evident  from  the  language  of  the 
instructions,  that  the  court  applied  the  common-law  maxim, 
quicquid  plantatur  solo,  solo  cedit,  with  ancient  rigor  and  strictness, 
and  regarded  the  fact  of  attachment  to  the  soil  of  structures  as 
decisive  of  their  character  as  fixtures,  and  the  right  of  the  owner 
of  the  land  to  them. 

The  old  rule,  that  all  thiiys  annexed  to  the  realty  become  a  part 
of  it,  has  been  much  relaxed,  and  several  exceptions  recognized;  as 
where  the  intention  is  manifest  to  use  the  alleged  fixtures  in  some 
employment  distinct  from  the  use  of  the  soil  or  husbandry,  or  where 
the  chattel  has  been  affixed  for  the  purposes  of  trade  or  the  mechan- 
ical arts.  In  modern  times,  for  the  encouragement  of  trade, 
manufactories  and  transportation,  and  owing  no  doubt  in  part  to 
the  increased  value  and  importance  of  personal  property,  many 
things  are  now  considered  as  personalty  which  are  attached  to  the 
soil.  The  necessities  and  conveniences  of  an  advancing  civilization 
have  demanded  a  relaxation  of  the  strict  rule,  so  that  now  attach- 
ment to  the  soil  is  only  one  of  the  several  conditions  to  help  in 
determining  whether  a  given  thing  belongs  to  the  realty.    The 
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books  indicate  that  Tarioas  considerations  have  been  applied  by  the 
courts  in  the  determination  of  this  question;  and  that  few  decisions, 
although  inYoIviug  fixtures  of  a  similar  character,  can  be  considered 
of  absolute  authority  for  its  disposition;  but  that  in  the  nature  of 
things  every  case  must  depend  more  or  less  upon  its  own  special 
facts  and  peculiar  circumstances.     Schouler  Pers.  Prop.,  §  117. 

In  Railroad  Oo.  ▼.  Deal,  90  N.  0.  110,  the  exceptions  to  the 
general  rule  and  the  reasons  for  them  are  clearly  and  distinctly 
stated  by  Mbbrucak,  J.  He  said :  ''  The  general  rule  of  law  is  that 
buildings  and  other  structures  erected  on  land  for  the  better  en- 
joyment of  it  become  identified  with,  part  of,  and  go  with  the  land, 
and  the  tenant  has  no  right  at  any  time  to  remove  them. 
Anciently,  the  law  was  more  strict  in  respect  to  making  things 
erected  upon  and  attached  to  the  land,  directly  or  indirectly,  a 
part  of  the  freehold,  than  in  modem  times.  As  civilization  has 
advanced  and  trade  and  the  mechanic  arts  and  other  industries 
have  multiplied  and  increased  in  development,  and  correspondingly 
m  their  necessities  and  wants  of  reasonable  convenience,  there  has 
been  a  growing  relaxation  of  the  strict  rules  of  law  mentioned  in 
their  favor.  It  is  the  policy  of  the  law  to  encourage  trade,  manu- 
factories and  transportation,  by  affording  them  all  reasonable  facili- 
ties. Bnildings,  fixtures,  machinery  and  all  such  things  certainly 
intended  and  calculated  to  promote  them  are  treated,  not  as  a  part 
of  the  land  but  as  distinct  from  it,  belonging  to  the  tenant,  to  be 
disposed  of  or  removed  at  his  will  and  pleasure.  Hence  if  a  house 
or  other  structure  is  created  upon  land  only  for  the  exercise  of 
trade,  or  for  the  mixed  purposes  of  trade  and  agriculture,  no  mat- 
ter how  It  may  be  attached  to  it,  it  belongs  to  the  tenant,  and  may 
be  removed  by  him  during  his  term,  and  in  some  classes  of  cases, 
after  it  is  ended  ;  though  the  tenant  after  his  term  is  over  would, 
m  going  back  upon  the  land  to  get  his  property,  be  guilty  of  a  tres- 
pass, and  except  in  that  respect  the  property  would  remain  his. 
The  exceptions  to  the  general  rule  pointed  out  above  are  well  set- 
tled, and  the  practical  difficulty  in  any  case  arises  in  pointing  out 
when  the  general  rule  or  exception  applies.  The  exception  does 
not  depend  on  the  character  of  the  structure  or  the  thing  erected, 
or  whether  it  is  built  of  one  material  or  another,  or  whether  it  be 
set  in  the  earth  or  upon  it;  but  whether  it  is  for  the  purposes  of 
trade  or  manufacture,  and  not  intended  to  become  identified  with 
and  part  of  the  land."    R.  Oo.  v.  Canton  Co,,  30  Md.  352;  Van 
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Nb88  V.  Packard,  2  Pet.  137;  Central  Bratich  R.  y.  Fritz,  20 
Kans.  434;  Moore  ▼.  Vallentine,  77  N.  C.  188;  Pemberton  t.  Kinff, 
2  Dev.  376;  Taylor  Land,  and  Ten.,  §§  644-546;  Schooler  Pers. 
Prop.,  §§  114-118. 

The  right  of  the  State  to  take  private  property  for  public  uses, 
and  the  delegation  of  such  right  to  a  corporation,  subject  only  to 
the  constitutional  limitation  that  just  compensation  shall  be  made, 
is  not  questioned.  Under  our  statute,  the  plaintiff,  as  such  cor- 
poration, is  authorized  and  empowered  to  acquire  land  for  railroad 
purposes  by  agreement  with  the  owner,  or  failing  to  agree,  by  ap- 
propriate proceedings  for  its  condemnation.  The  mode  to  be  pur- 
sued, how  and  when  payment  is  to  be  made,  and  the  rights  of 
each  party,  are  distinctly  defined,  protected  and  secured  under  its 
provisions.  In  one  way  or  the  other  the  law  must  be  complied 
with,  to  make  a  valid  acquisition  of  the  right  of  way  over  the 
lands.  If  the  corporation  enters  upon  the  land  and  appropriates 
it  without  the  consent  of  the  owner,  or  proper  proceedings  for  as- 
certaining the  compensation  and  making  payment  of  the  same,  it 
renders  itself  liable  to  an  action  of  trespass  or  ejectment,  or  to  be 
enjoined  in  equity  until  compensation  is  ascertained  and  paid. 
Pierce  Railroads,  167,  and  notes.  Still  it  is  the  right  of  the  plain- 
tiff to  acquire  the  land  for  its  road,  it  is  clothed  with  power  of  the 
State  for  that  purpose,  and  the  use  to  which  it  is  sought  to  appro- 
priate it  is  public  and  not  private. 

In  view  of  the  rights  thus  delegated  by  the  State  to  the  corpora- 
tion, the  purposes  for  which  they  were  conferred,  the  public  use 
for  which  the  land  is  condemned,  the  just  compensation  required 
to  be  paid  for  its  appropriation,  and  the  great  interest  the  public 
has  in  the  successful  operation  of  the  road,  it  seems  to  us  that  there 
are  elements  which  plainly  distinguish  the  acts  of  a  corporation, 
although  technically  a  trespasser,  in  building  its  road  upon  land 
without  proper  authority  therefor,  from  the  acts  of  a  common  tres- 
passer in  affixing  chattels  to  the  freehold,  and  to  render  inapplica- 
ble the  strict  rule  of  law  which  would  treat  such  improvements  as 
fixtures  and  part  of  the  realty,  or  to  require  the  law  to  be  adminis- 
tered upon  the  just  and  liberal  principles  of  the  exceptions  to  that 
rule  which  would  record  such  improvements  as  personalty,  and  ex- 
clude them  in  computing  the  value  of  the  land. 

This  distinction  and  its  application  to  the  facts  here  have  been 
thus  clearly  stated  by  Bickkell,  G.  J. :  ^'  The  duty  rested  upon 
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the  apjiclicc,  before  tlic  taking  uiid  appropriation  of  the  hintls,  to 
hare  caiisetl  in  the  ap|M)iuteil  nuxlc  nu  ascertainment  of  the  com- 
pensation to  wliich  the  owner  was  entitled,  unJ  to  liuve  made  pay* 
uienl  of  the  comi^nsation.  Neglecting  this  duty,  the  entry  ui)on 
and  possession  of  the  lands  was  wrongful;  no  title  to  them  was  ac- 
quired, and  the  title  of  the  owner  was  not  divested.  The  neglect 
of  the  duty,  the  wrongful  entry  and  iiossession  does  not  preclude 
the  ap|iellee  fi*om  resorting  subsequently  to  approi>riate  proceedings 
for  the  acquisition  of  the  lands,  and  of  consequence,  availing  itself 
of  all  the  structures  it  may  have  placed  thereon.  Justice  v.  N. 
r.  R.  Co.,  87  Penn.  St.  28;  Secombe  v.  R.  Co.,  23  Wall.  108. 
Though  the  ap])elle6  was  a  tres^iasser  by  reason  of  tlie  neglect  to 
pursue  the  prosier  remedy  for  acquiring  the  lands  —  acquiring  them 
without  the  consent  of  the  owner  —  there  is  in  the  right  continuing 
in  him  to  pursue  the  remedy,  rendering  the  possession  rightful, 
and  by  which  the  title  may  bo  acquired,  a  plain  distinction  between 
the  ap]x^llee  and  a  common  tres|)asser.  As  agsiinst  such  trespasser 
the  proprietor  can  keep  the  lands,  and  keeping  them,  hold  the  im- 
provements he  may  have  annexed  to  the  soil.  No  remedy  is  given 
Ihe  trcsjisisscr  by  which  he  may  acquire  the  use  and  enjoyment  of 
or  title  to  the  lands.  There  is  also  another  distinguishing  fact,  the 
structures  of  the  appellee  were  de<Iicated«  not  to  the  use  and  enjoy- 
ment of  the  freeholder,  but  to  public  uses,  which  are  the  considera- 
tion for  the  grant  to  the  appellee  for  the  cor])orate  franchise,  and  of 
the  right,  in  the  exercise  of  these  franchises,  to  take  and  appropri- 
ate ])rivate  pro^wrty.  These  elements  of  the  case  distinguish  't 
from  that  of  the  trespasser  entering  u]X)n  lands,  fixing  chattels  to 
the  freehold  for  its  use  and  enjoyment,  which  he  must  intend  to 
convert  into  realty,  and  which  following  the  title  to  tlie  soil  as  one 
of  its  incidents,  pass  to  the  proprietor."  Jones  \.  X.  0.  if*  S.  R. 
Co.,  70  Ala.  23^. 

Equally  to  tlie  point  is  the  language  of  Agnbw,  J.:  ''This  is 
not  a  eaise,"  said  be,  '*of  mere  tres^iass  by  one  having  no  authority 
to  enter,  but  of  one  representing  the  State  herself,  clothed  with  the 
power  of  eminent  domain,  having  a  right  to  enter  and  place  these 
materials  on  the  land  taken  for  public  use — materials  essential  to 
the  very  purpose  which  the  State  has  declared  in  the  gnmt  of  the 
charter.  It  is  true,  the  entry  was  a  trespass  by  reason  of  the  omis- 
sion to  do  an  act  required  for  Uio  security  of  the  citizen,  to-wit, 
to  make  compensation  or  to  give  security  for  it     For  this  injury 
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the  Citizen  is  entitlcil  to  redress.  But  this  redress  cannot  extend 
beyond  his  injury.  It  cannot  extend  to  taking  the  personal  chat- 
tels of  the  railroad  company.  They  are  not  his,  and  cannot  in- 
ciease  his  remedy.  The  injury  was  to  what  the  landholder  had 
himself,  not  what  he  had  not  Then  why  should  the  materials  laid 
down  for  the  benefit  of  the  public  be  treated  as  dedicated  to  him? 
In  the  case  of  a  common  tresimsscr,  the  owner  of  the  land  may  take 
and  keep  his  structures  7tolen»  voletis;  but  not  so  in  this  case,  for 
though  the  original  entry  wsis  a  trcsiiass,  it  is  well  settled  that  the 
company  can  proceed  in  due  course  of  law  to  appropriate  the  land, 
and  consef|uently  to  reclaim  and  avail  itself  of  the  structures  laid 
thereon.'*  Justice  y.  liff  Co.y  S7  Penn.  St.  28;  see  also,  Triedo, 
«fc.,  Jf.  Co.  V.  Diiulap,  47  Mich.  456;  Morgan^a  Appeal^  39  Mich. 
675;  Zyon  v.  ////.  Co.,  42  Wis.  538;  Daniels  v.  Ry.  Co.,  41  Iowa,  52. 

The  object  of  the  proceeding  is  to  award  just  coihpensat ion  to  the 
owner  of  the  laud.  Improvements  made  by  the  corporation,  and  for 
the  use  of  the  road  aud  necessary  for  its  successful  operation,  con- 
stitute no  part  of  the  damage  or  value  of  the  land.  The  just  com- 
pensation is  for  the  injury  which  he  may  sustain  for  the  taking  of 
the  laud.  "When  this  is  afforded,  the  purposes  of  right  and  the 
Constitution  are  satisfied.  It  is  not  intended  that  compensation 
shall  extend  beyond  the  loss  and  injury,  including  that  which  the 
landowner  had  not  when  the  property  was  taken,  but  which  is  an 
incident  of  the  appropriation,  and  essential  to  the  uses  for  which 
the  law  confers  the  right  of  taking  the  property."  Jones  v.  Rj/. 
Co.^  stipra;  R.  C.  Co.  v.  Booraem,  28  N.  J.  E(|.  450. 

The  judgment  must  be  teveieed  and  a  new  trial  oniered. 

jHdymmU  utcordittgljf. 
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Sinclair  t.  Hathawat. 
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8aU — impUed  wmraniy  of  uhoUmmuMm  of  proi9irion», 

A  baker  impliedlj  warnnts  tlie  wholesomeness  of  bread  which  he  sells  at  a  di» 

count  to  the  peddler  who  distributes  it. 

ASSUMPSIT.     The  opinion  states  the  case.    The  plaintiff  had 
judgment  below. 

Chapman  (6  Smiih,  for  api^ellant. 
Robert  Laidlaw,  for  appellee. 

Campbell,  J.  Plaintiff  sued  defendant  for  a  balance  claimed  to 
be  due  for  bread.  Defendant  claimed  that  the  account  had  been 
balanced  by  bad  bread  returned,  and  a  sum  of  $10  ]mid  in  settle- 
Dient  of  accounts. 

Plaintiff  was  a  baker,  and  defendant's  business  was  to  supply 
bread  to  customers  about  the  city.  It  appears  that  for  a  period  de- 
fendant was  employed  by  plaintiff  to  sell  his  bread,  and  make  re- 
turns and  pay  for  the  bread  furnished  daily.  Defendant  claims 
that  on  seyeral  occasions  the  bread  furnished  was  bad  and  unwhole- 
fome,  and  that  he  returned  it  to  a  sufficient  extent  to  overbalance 
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his  payments,  and  that  thei'e  was  an  understanding  to  that  effect. 
The  parties  ai*e  directly  at  vai'iance  on  the  facts.  There  was  a  good 
deal  of  testimony  showing  that  bread  was  often  made  unfit  for  use, 
and  that  phiintiff  had  to  sell  it  for  feeding  animals.  He  swore  there 
w}is  never  any  such  thing. 

[Minor  points  omitted.] 

The  court  also  refused  to  charge  that  plaintiff  was  subject  by  law 
to  an  implied  warranty  that  the  bread  was  wholesome,  and  in  the 
charge  stated  the  defendant's  objections  to  apply  chiefly  to  its  mar* 
kctablc  quality,  and  to  its  being  soiled  externally  by  getting  dirty 
on  the  floor.  There  was  however  testimony  from  several  sources 
that  the  bread  was  unfit  for  food,  apart  from  its  external  appearance. 

It  was  held  in  Hoover  v.  Peier»,  18  Mich.  51,  that  there  is  an  im- 
plied warranty  of  wholesomeness  in  the  sale  of  provisions  for  direct 
consumption.  This  question  is  not  discussed  in  plaintiff's  brief^ 
and  was  left  entirely  out  of  view  by  the  court,  and  the  only  refer- 
ence to  it  was  in  connection  with  an  express  contract. 

In  this  case  defendant  was,  as  plaintiff  claims,  in  his  employ  as» 
]>eddler^  bound  to  pay  for  his  bread  at  a  discount,  and  his  conneo* 
tion  with  the  siUes  brings  the  case  within  the  same  principle.  De- 
fendant cannot  be  treated  as  a  purchaser  from  a  wholesale  dealer  of 
articles  sold  in  the  market  for  purposes  of  commerce.  Bread  is  an 
article  sold  for  immediate  consumption,  and  never  enters  into  com- 
merce, and  as  one  of  the  prime  necessaries  of  life  is  of  no  use  unless 
it  is  good  for  food.  Defendant,  as  a  mere  middle-man  between  the 
baker  and  the  consumer,  and  acting  in  his  employment,  had  a  right 
to  ex[)ect  bad  bread  to  be  made  good,  and  the  court  should  have  so 
held.  Mere  externals  he  could  see  for  himself,  but  bad  quality 
would  not  always  be  detected  without  such  a  minute  examination 
as  the  circumstances  of  such,  a  business  would  render  it  difficult  to 
make. 

The  judgment  must  be  reversed  and  a  new  trial  granted. 

Judgment  reversed  and  new  trial  granted. 

The  other  justices  concurred. 
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(87  MIoh.  «.) 

Conflict  of  laws  —  euiignment  for  orediion. 

An  tmsAgnmeni  for  creditors,  with  preferences,  made  in  New  York  \3j  a  debtor 
liTing  there,  and  valid  there,  will  be  held  valid  in  Michigan  although  the 
Michigan  statute  prohibits  preferences. 

ASSUMPSIT.     The  opinion  states  the  case.    The  defendant  had 
judgment  below. 

Oriffin  A  Warner,  for  appellant 

Otmety,  Mayhury  dk  Lucking,  for  appellees. 

Champlix,  J.  This  suit  was  brought  by  the  plaintiff  to  reoover 
from  defendants  a  balance  of  account  which  defendants  owed  to 
Bultman,  Tompkins  ft  Co.,  of  New  York,  which  had  been  as- 
signed to  plaintiff.  On  April  26,  18S4,  the  defendants,  who  reside 
at  Detroit,  Michigan,  owed  to  Bultman,  Tompkins  ft  Oo.,  citizens 
of  New  York,  an  indebtedness  of  about  $420.  On  this  day  Bult- 
man, Tompkins  ft  Go.  made  a  general  assignment  for  their  credi* 
tors,  a  copy  of  which  is  given  in  the  record,  and  appears  to  bo  an 
ordinary  common-law  assignment  of  all  their  property,  with  pref- 
erences to  certain  of  their  creditors.  This  assignment  was  volun- 
tarily made  by  Bultman,  Tompkins  ft  Co.,  in  the  individual  names 
of  the  members  of  the  firm  at  New  York,  to  the  plaintiff  in  this 
suit,  who  accepted  the  trust  and  entered  upon  the  execution 
thereof.  Minor  ft  Bichards  were  unsecured  and  unpreferrcd  cred- 
itors of  the  assignors,  and  were  citizens  of  Illinois,  and  on  July  12, 
1884,  commenced  suit  in  the  Circuit  Court  for  the  county  of  Wayne 
against  Bultman,  Tompkins  ft  Co.,  and  at  the  same  time  garnished 
the  defendants  herein.  No  service  was  had  upon  the  defendants 
in  the  original  suit  in  the  State  of  Michigan,  but  service  was  made 
in  New  York,  under  the  authority  of  How.  Stat.,  §  8087.  The 
writ  of  garnishment  served  upon  defendants  was  returnable  on  the 
29th  day  of  July,  A.  D.  1884,  and  on  the  26th  day  of  July  they 
filed  their  disclosure,  in  which  they  admitted  that  at  the  time  of  the 
service  of  the  writ  upon  them  they  were  indebted  to  said  Bultman 
Vol.  LVIII  —  42 
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and  Tompkins  Id  the  sum  of  $4*i0,  and  that  thej  had  no  property 
or  effects  in  their  possession,  or  nnder  their  control,  belonging  to 
said  Baltman  and  Tompkins,  who  composed  the  firm  of  Bnltman, 
Tompkins  &  Co. 

This  snit  was  commenced  on  the  Slst  of  Jnly,  1884,  bj  declara- 
tion, in  the  Superior  Court  of  the  city  of  Detroit.  The  defendants 
did  not  appear  generally  and  plead  the  general  issne,  bnt  interposed 
a  plea  in  abatement,  duly  yerified,  in  which  they  admit  that  they 
were  indebted  to  Bultman  and  Tompkins  before  the  general  assign- 
ment made  to  plaintiff;  but  they  recite  and  state  the  facts  respect- 
ing the  commencement  of  suit  by  Minor  &  Richards  against  Bult- 
man and  Tompkins  in  the  Circuit  Court  for  the  county  of  Wayne; 
the  fact  that  both  plaintiffs  and  defendants  in  that  suit  are  non- 
residents of  the  State  of  Michigan,  the  issue  and  service  of  a  writ 
of  garnishment  upon  them,  and  the  statutory  service  upon  the 
principal  defendants  in  the  State  of  New  York;  that  no  judgmcut 
had  yet  been  rendered  in  the  original  suit;  that  the  garnishee  pro- 
ceedings were  still  pending  against  them;  that  the  Wayne  Circuit 
Court  had  jurisdiction  over  them,  said  defendants,  and  of  the 
action,  and  of  the  right  to  subject  them  to  the  claim  of  Minor  & 
Bichards  in  said  cause;  and  that  all  and  every  of  the  canses  and 
rights  of  action  contained  in  plaintiff^s  declaration  are  the  same 
identical  causes  and  rights  of  action  on  account  of  and  by  reason 
of  which  the  defendants  are  sought  to  be  adjudged  liable  as  gar- 
nishees, and  are  the  very  point  imd  subject  of  controversy  in  said 
suit;  concluding  with  a  verification  and  prayer  for  judgment  quash- 
ing the  declaration. 

The  plaintiff  filed  a  replication,  and  the  judge  of  the  Superior 
Court  has  made  a  written  finding  of  facts,  substantially  as  set 
forth  in  the  plea  of  abatement.  He  also  found  that  the  plaintiff 
Butler  was  the  assignee  of  Bui  ton  and  Tompkins  of  the  said  claim 
against  the  defendant  Wendell,  under  a  general  assignment  for  the 
benefit  of  creditors,  made  and  dated  the  26th  day  of  April,  A.  D. 
1884,  by  said  Bultman  and  Tompkins  to  him  nnder  the  statutes  of 
the  State  of  New  York  in  such  cases  made  and  provided;  a  true 
copy  of  which  was  attached  to  and  made  a  part  of  defendants'  plea 
in  abatement.  Thereupon  he  gave  judgment  for  defendants  that 
the  declaration  be  quashed,  and  for  costs.     Plaintiff  brings  error. 

The  only  question  is  whether  the  plea  in  abatement,  which  was 
found  to  be  true  by  the  court,  should  abate  the  plaintiff's  action. 
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How.  Stat,  §  8085,  reads  as  follows:  ''If  any  person  shall  claim 
any  property  as  aforesaid,  in  the  hands  of  any  garnishee,  by  assign- 
ment  for  the  principal  defendant,  or  otherwise,  the  court  may  per- 
mit or  canse  him  to  appear  and  maintain  his  right  in  snch  mode 
as  the  court  shall  direct."  It  will  be  observed  that  the  assignment 
of  this  debt  occurred  on  April  26,  1884,  which  was  prior  in  time 
to  the  commencement  of  the  garnishee  proceedings.  There  can  be 
DO  doubt  that  as  between  Bultman  and  Tompkins  and  Gtoorgc  A. 
Batler,  the  legal  title  of  the  indebtedness  from  defendants  to  Bult- 
man and  Tompkins  passed  to  their  assignee;  and  if  this  be  so,  it 
would  seem  that  there  could  be  no  objection  to  the  right  of  the  as- 
signee to  enforce  the  demand  against  the  defendants.  But  it  is 
claimed  by  the  defendants  that  inasmuch  as  the  instrument  under 
which  the  title  passed  was  a  general  assignment  for  the  benefit  of 
creditors  under  the  statutes  of  the  State  of  New  York,  it  would 
not  be  enforced  in  this  State  as  being  valid  or  effectual  to  carry 
the  debt  to  Butler  as  against  the  attachment  of  the  debt  made  by 
Minor  &  Richards.  The  defendants  assume  that  because  the  find- 
ings of  facts  state  that  the  assignment  in  question  was  made  "  under 
the  statutes  of  New  York  in  such  case  made  and  provided,"  sucii 
statutes  must  be  a  system  of  insolvent  laws  in  that  State,  and  con- 
tain provisions  of  a  local  nature  regulating  and  restricting  tlio 
rights  of  the  assignee,  and  prescribing  his  duties  in  the  discharge 
of  his  trust.  And  they  claim  therefore  that  the  assignment  has 
no  extra-territorial  force,  and  it  enforced  at  all,  will  be  so  only  as 
a  matter  of  comity;  and  that  it  will  not  be  enforced  at  all  as  against 
a  creditor  getting  a  lien  under  our  laws. 

The  assignment  is  set  out  in  full  in  the  plea  of  abaten^ent,  but 
there  is  no  allegation  in  the  plea  that  the  law  under  which  the  as- 
signment was  made  was  an  insolvent  law  of  that  State,  or  that  it 
contained  any  restrictions  or  limitations  upon  the  common  law  as 
to  assignments  for  the  benefit  of  creditors.  If  the  statute  of  the 
State  of  New  York  did  not  in  any  manner  change  the  common  law 
relative  to  assignments  for  the  benefit  of  creditors,  nor  the  manner 
of  enforcing  them,  bat  was  simply  in  afiirmance  of  the  common  law 
upon  that  subject,  the  mere  fact  that  such  assignment  was  made 
under  the  laws  of  the  State  affords  no  reason  for  confining  the  en- 
forcement of  the  assignment  to  the  territorial  jurisdiction  of  such 
State.  There  is  nothing  in  the  record  before  us  to  show  why  such 
assignment  siionld  not  be  enforced  here.     Upon  the  face  of  the  in- 
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stmment  it  appears  to  be  an  ordinary  common-law  assignment  for 
the  benefit  of  creditors,  with  preferences,  and  does  not  appear  to  bo 
execnted  ander  or  in  pnrsance  of  any  statute.  Being  valid  in  the 
State  where  made,  it  must  be  considered  yalid  here,  unless  opposed 
to  some  positive  enactment  or  the  policy  of  the  laws  of  this  State. 
It  is  claimed  that  it  is  opposed  to  IIow.  Stat.,  §  8739,  which  de- 
clares that  all  assignments  commonly  called  common-law  assign- 
ments for  the  benefit  of  creditors  shall  be  void  unless  the  same  shall 
be  without  preferences  as  between  such  creditors,  and  unless  the 
instrument,  or  a  copy  thereof,  an  inventory  of  the  assigned  property, 
a  list  of  the  creditors  of  the  assignor,  and  a  bond  for  the  faithful 
performance  of  the  trust  by  the  assignee,  shall  be  filed  in  the  office 
of  the  clerk  of  the  Circuit  Court  of  the  county  where  the  assignor 
resides;  or  if  neither  the  assignor  nor  assignee  are  residents  of  thia 
State,  then  of  the  county  where  the  assigned  property  is  principally 
located.  This  section  of  the  law  has  no  extra-territorial  force.  It 
was  intended  to  affect  such  assignments  as  are  made  in  this  State, 
and  was  not  intended  to  affect  assignments  made  in  other  States  by 
the  citizens  thereof. 

Assignments  with  preferences  for  the  benefit  of  creditors  are  valid 
instruments  at  the  common  law,  and  if  made  in  this  State  can  only 
be  challenged  at  the  instance  of  creditors  of  the  assignor.  The  de- 
fendants do  not  stand  in  that  relation  to  the  assignors,  Bultman 
and  Tompkins,  and  are  not  therefore  in  a  position  to  attack  the 
legality  of  the  assignment  because  of  the  fact  that  it  gives  prefer- 
enoes.  This  point  was  recently  passed  upon  by  the  Supreme  Court 
of  Massachusetts  in  the  case  of  Train  v.  Kendall,  137  Mass.  366. 
That  case  in  its  facts  is  quite  similar  to  this,  and  we  think  was  de- 
cided upon  correct  principles,  and  is  an  authority  for  the  views 
herein  expressed.  The  proper  course  for  the  defendants  to  pursue 
to  avoid  a  double  liability  is  for  them  to  apply  to  the  Circuit  Court 
for  the  county  of  Wayne  for  leave  to  file  a  supplemental  disclosure, 
in  which  they  may  set  forth  that  the  debt  is  claimed  to  be  assigned 
to  Butler.  They  may  also  give  notice  to  Minor  &  Richards  of  the 
suit  against  them  by  the  assignee  of  the  debt,  and  call  upon  them 
to  defend  the  action;  in  which  case  they  will  be  bound  by  the  judg- 
ment should  one  be  rendered  against  the  garnishees.  It  follows  from 
what  we  have  said  that  the  judgment  below  must  be  reversed,  and  the 
defendants  are  at  liberty  to  plead  issuably  within  thirty  days. 

The  other  justices  concurred.  Judgment  reversed. 
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Tpupaa — continuing — $UUute  of  UmUatiom, 

Breaking  throngh  the  partition  of  an  adjoining  mine  is  not  a  trespass  unless 
toeompanled  bj  an  encroachment  upon  the  latter  premises,  and  where  an 
action  for  sach  an  encroachment  is  iMtrred  bj  the  statute  of  limitations,  the 
snlMeqnent  flow  of  water  through  the  opening  does  not  afford  a  basis  for  an 
action.* 

TRESPASS.      The  opinion  states  the  case.     The  plaintiff  lmc| 
judgment  below^. 

T.  L,  Chadbour'ne,  for  appellant 

m 

CkandUr,  Orant  it  Gray^  and  O.  V.  JV.  Lathroj),  for  ap|)cllee. 

CoOLETy  G.  J.  This  is  an  action  for  trespass.  The  following  is 
a  statement  of  the  case,  as  made  for  the  plaintiff,  for  the  argument 
in  this  court. 

"  The  plaintiff  and  defendant  are  corporations,  which  for  twenty- 
five  years  and  more  have  been  engaged  in  copper  mining  in  Onto- 
nagon county.  Their  mines  adjoin  each  other.  Each  owns  the 
land  in  fee  on  which  its  mine  is  situated.  The  plaintiff,  in  car- 
rying on  its  mining  opemtions,  *left  a  wall  of  rock,  from  fifteen 
to  eighteen  feet  thick,  next  to  the  boundary  line  of  defendant's 
mine.  This  was  left  as  a  barrier  and  protection  to  its  mine  against 
water  or  other  encroachments  from  the  Minnesota.  The  Minnesota 
left  no  such  barrier;Ht  not  only  worked  up  to  the  boundary  line  but 
broke  through  into  defendant's  mine.  About  the  year  18G6  the 
plaintiff,  at  about  forty  feet  above  its  fourth  level,  and  from  twenty 
to  twenty-five  feet  from  the  boundary  line,  drilled  a  hole  of  the  or- 
dinary size,  about  one  and  one-half  inches  in  diameter,  and  when 
the  blast  was  fired  it  blew  through  ifito  the  opening  which  had  been 
previously  made  by  the  defendant  into  the  plaintiff's  territory.  I'he 
drill-hole  was  left  through  from  two  to  two  and  one-half  feet  of 
solid  rock.  Captain  Ghynoweth,  then  the  agent  of  i)Iaiutiff,  exam- 
ined this  hole  and  the  surroundings,  and  immediately  gave  orders 
to  cease  work  there.     This  was  done  as  a  further  protection  against 

«Se«  llargi eaves  v.  Kimberly  (26  W.  Va  787).  53  Am  Rep  121,  and  note,  123. 
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the  defendant.  No  work  was  done  at  this  point  after  that  until 
the  winter  of  1883-4.  The  plaintiff  had  no  knowledge  of  any 
further  trespass  at  this  point  until  February,  1884,  under  the  cir- 
cumstances ivlated  hereafter.  The  pump  of  the  defendant  waa 
stopped  in  1870,  and  that  of  the  plaintiff  in  1871  or  1872.  Plain- 
tiff's mine  filled  up  to  the  adit  level  in  about  five  yeai-s.  Since  1870 
the  defendant  has  worked  his  mine  more  or  less  upon  tribute,  and 
BO  did  the  plaintiff,  until  May,  1880,  when  it  resumed  work.  In 
order  to  avoid  liability  for  the  trespass  committed  by  it  at  the 
plaintiff's  fourth  level  (being  the  defendant's  fifth  level),  the  de- 
fendant sought  to  show,  and  did  show,  another  hole  at  the  first 
level  between  the  two  mines.  A  continuation  of  the  inquiry  showed 
that  this  hole  also  was  about  twenty  feet  from  the  boundary  line  on 
the  plaintiff's  side,  and  that  defendant  had  here  trespassed  twenty 
feet  upon  plaintiff's  land.  We  do  not  think  that  the  history  of 
mining  upon  Lake  Superior  will  disclose  another  instance  of  such 
disregard  of  the  rights  of  an  adjoining  mine-owner.  This  encroach- 
ment and  trespass  by  the  defendant  at  the  defendant's  fifth  level 
occurred  about  the  year  1859. 

'*  In  May,  1880,  the  plaintiff  resumed  mining  operations  and  com- 
menced to  pump  the  water  from  its  mine.  The  six-inch  pump, 
formerly  used  by  the  mine,  and  which  had  always  been  adequate  to 
keep  the  mine  uuwatered,  proved  wholly  inadequate,  and  it  was  com- 
pelled to  get  a  twelve-inch  pump,  and  even  this  was  not  suflBcient 
in  the  spring;  and  in  1882  the  water  gained  on  them  one  hundred 
and  twenty  feet,  and  in  1883  two  hundred  and  twenty-two  feet  with 
the  pump  working  night  and  day.  Captain  Parnell,  the  agent  of 
the  plaintiff's  mine  was  thoroughly  acquainted  with  it,  having 
worked  in  the  ipine  years  before;  he  soon  became  convinced  that 
the  bulk  of  the  water  came  from  the  defendant's  mine.  He  found 
that  the  water  came  from  the  fourth  level.  He  cleaned  out  the 
level,  and  on  reaching  the  point  where  the  drill-hole  had  been  made 
years  before,  ho  found  that  the  rock  had  been  all  blasted  away  from 
the  Minnesota  side,  and  that  the  water  was  rushing  through  an 
opening  from  twenty  to  twenty-five  feet  high  and  twelve  feet  wide. 
When  discovered  there  was  a  volume  of  water  seven  feet  wide  flow- 
ing from  the  Minnesota  into  the  National.  When  the  defendant 
made  the  second  encroachment  at  this  point  does  not  clearly  appear; 
according  to  the  defendant's  witness  Spargo  it  was  in  1871  or  1872» 
This  witness  was  an  employee  of  the  defendant,  and  one  of  its  trib» 
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mton.  He  Bays  he  saw  the  hole  from  the  Minnesota  side,  and  it 
was  then  six  to  eight  feet  high  and  from  four  to  fiye  feet  wid«. 
William  Oeoige,  a  witness  for  defendant,  last  saw  the  hole  in  1870 
or  1871.  It  was  then  abont  a  foot  in  diameter.  The  witness  was 
then  working  for  the  defendant  as  tribntor  and  captain.  Thomas 
James  was  in  charge  of  the  mine.  He  admits  that  the  defendant's 
tribntors  were  then  mining  there.  This  same  Captain  James  has 
been  in  charge  of  the  defendant's  mine  as  agent  ever  since. 

'*  It  was  not  denied  in  the  court  below,  and  we  presume  will  not 
be  in  this  court,  that  the  defendant  committed  these  seyeral  acts  of 
trespass.  But  in  proof  of  the  fact  we  refer  to  the  admission  of  the 
agent  Harris,  the  evidence  that  the  track  of  a  tram-road,  soUars, 
and  a  system  of  timbering  were  found  constructed  from  the  fifth 
leTel  of  defendant's  mine  into  this  opening,  and  the  testimony  of 
plaintiff's  witnesses  already  referred  to.  Furthermore  it  is  beyond 
dispute  that  the  defendant  knowingly  and  willfully  committed  these 
acts  of  trespass,  and  broke  down  the  barrier  which  the  plaintiff  had 
so  carefully  left  to  protect  its  mine  for  all  future  time,  and  against 
all  possible  dangers. 

About  1870  the  defendant  concluded  to  abandon  regular  mining, 
stopped  its  pumps,  and  commenced  what  is  known  among  miners 
as  robbing  the  mine.  It  placed  its  tribntors  at  work  at  the  bottom 
of  the  mine,  took  out  all  the  copper  ground  that  could  be  found, 
took  out  the  supports  of  the  roof  of  the  mine,  and  allowed  it  to 
settle  or  caye  in.  This  was  all  done  under  the  direction  of  the 
defendant's  agents  James.  The  defendant's  mine  is  situated  upon 
a  hill  or  mountain  side.  The  result  was  that  the  surface  of  the 
ground  became  depressed,  and  openings  were  made  in  it  Defend- 
ant's agent,  James,  testified  to  the  opening  of  this  character  on  the 
surface  of  the  Minnesota,  amounting  in  all  to  over  five  hundred 
feet  in  length;  some  were  three  or  four  feet  wide.  Into  these  open- 
ings the  water  from  rains  and  melting  snow  ran  into  the  plaintiff's 
mine,  through  the  opening  at  the  fourth  level.  But  for  these 
openings  the  water  would  have  run  down  the  hill-side.  As  one  of 
defendant's  own  witnesses  expressed  it,  '  There  has  been  a  general 
falling  away  of  the  bluff.'  There  were  no  such  openings  on  the 
surface  of  the  National.  In  fact,  we  everywhere  find  the  plaintiff 
conducting  its  mining  operations  with  due  regard  to  the  rights  of 
adjoining  owners;  while  we  find  the  defendant  conducting  its  opera- 
tions in  the  most  reckless  disregard  of  such  rights." 
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The  above  is  a  safScient  statement  of  the  facts  for  a  discussion 
of  the  principal  question  in  the  case,  viz.:  Is  the  plaintiffs  right 
of  action  barred  by  the  statute  of  limitations  ? 

The  court  in  the  declaration  on  which  the  parties  went  to  trial 
alleged  that  the  defendant,  on  March  15, 1882,  and  on  divers  days 
and  times  between  that  day  and  commencement  of  suit,  with  force 
and  arms  broke  down  the  partition  wall  between  the  mine  of  the 
plaintiff  and  the  mine  of  the!  defendant,  and  let  the  water  from  its 
said  mine  into  the  mine- of  the  plaintiff,  and  then  and  there  filled 
the  mine  of  the  plaintiff  with  water,  greatly  damaging  its  timber- 
ing, workings,  walls  and  machinery,  hindering  and  preventing  the 
plaintiff  from  carrying  on  and  transacting  its  lawful  and  necessary 
affairs  and  business,  and  causing  the  plaintiff  great  damage  and  ex- 
pense in  removing  water  from  its  mine,  etc. 

The  defendant  pleaded  the  general  issue,  with  notice  that  the 
statute  of  limitations  would  be  relied  on.  The  plaintiff  recoyered 
a  large  judgment 

L  The  time  limited  for  the  commencement  of  suit  for  trespass 
upon  lands  in  this  State  is  two  years  from  the  time  the  right  of 
action  accrues.  How.  Stat.,  g  8714.  This  action  was  commenced 
in  May,  1884,  and  it  is  not  claimed  that  damages  for  the  original 
trespass  can  be  recovered  in  it.  The  contention  of  the  plaintiff 
may  be  succinctly  stated  as  follows: 

1.  Had  the  plaintiff  instituted  suit  within  two  years  from  the 
original  trespass,  the  recovery  would  have  been  limited  to  such 
damages  as  were  the  direct  and  immediate  result  of  such  trespass. 
The  subsequent  flowage  of  water  through  the  opening  was  not  the 
direct,  immediate,  or  necessary  result  of  breaking  down  the  bar- 
riers; therefore  no  damages  could  have  been  recovered  therefor  in 
an  action  so  brouglit. 

2.  Two  trespasses  may  be  the  result  of  one  act.  In  other  words, 
one  trespass  may  cause  another,  and  he  who  commits  the  wrongful 
act  in  such  a  case  will  be  responsible  for  both  trespasses. 

3.  In  this  case  no  action  accrued  for  the  flowage  of  water  into 
the  plaintiff's  mine  until  the  flowage  actually  took  place,  but  when 
flowage  occurred  as  a  result  of  defendant's  wrongful  act  it  was  a 
trespass,  and  if  it  continued  from  day  to  day  there  was  a  continuous 
trespass  for  which  repeated  action  might  be  maintained. 

Upon  these  positions  the  plaintiff  plants  its  case,  and  unless  they 
are  sound  in  law  the  recovery  cannot  be  supported.     All  the  right 
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of  rccoveiy  for  the  original  trespass^  which  consisted  in  breaking 
through  into  the  plaintiff's  mine,  was  long  since  barred,  and  it  is 
not  claimed  that  there  was  from  the  time  of  the  first  wrong  a 
continuous  trespass  which  can  give  a  right  of  action  now.  The 
merely  leaving  an  opening  between  the  two  mines  is  not  the  wrong 
for  which  suit  is  brought,  but  it  is  the  flowage  of  water  through 
the  opening  which  is  complained  of  as  a  new  trespass;  the  original 
wrongful  act  of  the  defendant  in  breaking  through  l^eing  the  cause, 
Had  the  injurious  consequence  when  it  happened,  connecting  itself 
with  the  cause  to  comi)lete  the  right  of  action. 

In  support  of  its  contention  that  the  case  before  us  may  be 
regarded  as  one  of  continuous  trespass  from  the  first,  several 
authorities- are  cited  for  the  plaintiff,  which  may  be  briefly  noticed. 
Among  them  is  Holmes  v.  Wilson,  10  Ad.  &  El.  503.  It  appeared 
in  that  case  that  a  turnpike  company  had  built  buttresses  on  the 
plaintiff's  land  for  the  support  of  its  road.  The  act  was  a  trespass, 
and  the  plaintiff  recovered  damages  therefor;  but  this,  it  was  held, 
did  not  preclude  its  maintaining  a  subsequent  action  for  the  con- 
tinuance of  the  buttresses  where  they  had  been  wrongfully  placed. 
The  ground  of  the  decision  was  that  in  the  first  suit  damages  could 
be  recovered  only  for  the  continuance  of  the  trespass  to  the  time 
of  its  institution.  There  could  be  no  legal  presumption  that  the 
turnpike  company  would  persist  in  its  wrongful  conduct,  and  con- 
sequently prosixsctive  damages,  which  would  only  be  recoverable 
on  the  ground  of  such  persistent  wrong-doing,  would  not  have 
been  within  the  compass  of  the  first  recovery.  The  cases  of  Boio^ 
yer  v.  Cook,  4  C.  B.  230;  Thompson  v.  Gibson,  7  M.  &  W.  456;  Jius- 
selly.  Broton,  63  Mc.  203;  and  Powers  v,  Co^incil  Bhtffs,  45  Iowa, 
652;  s.  c,  23  Am.  Kcp.  175,  are  all  decided  upon  the  same  princi- 
ple. Cumberland,  etc.,  Co.  v.  Hitchings,  C5  Me.  140,  was  one  of 
the  wrongful  filling  up  of  a  canal  by  a  trespasser.  It  was  held  that 
the  trespasser  was  under  legal  obligation  to  remove  what  he  had 
unlawfully  placed  on  the  plaintiff's  premises,  and  that  so  long  as 
he  suffered  the  obstruction  to  remain,  he  was  guilty  of  a  continuous 
trespass  from  day  to  day.  In  Adams  v.  Bailroad  Co.,  18  Minn, 
260,  and  Troy  v.  Railroad  Co.,  23  X.  II.  83,  railroad  companies, 
which  by  trespass  had  entered  upon  the  lands  of  individuals  and 
constructed  and  begun  the  operation  of  railroads,  were  held  liable 
as  trespassers  from  day  to  day  so  long  as  the  operation  of  the  road 

was  continued.    The  principle  of  decision  in  all  these  cases  is  clear 
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and  not  open  to  question.  In  each  of  them  there  was  an  original 
wrong,  but  there  was  also  a  persistency  in  the  wrong  from  day  to 
day;  the  plaiutiff*8  possession  was  continually  invaded,  and  his^ 
right  to  the  exclusive  occupation  and  enjoyment  of  his  freehold 
continually  encroached  upon  and  limited.  Each  day  therefore  the 
])laintiff  suffered  a  new  wrong,  but  no  single  suit  could  be  made  to 
embrace  prospective  damages,  for  the  reason  that  future  persistency 
in  the  wrong  could  not  legally  be  assumed. 

To  make  these  cases  applicable,  it  is  necessary  that  it  should 
a]>pcar  that  the  action  of  the  defendant  has  been  continuously 
wrongful  from  the  first.  Whether  it  can  be  so  regarded  will  be 
considered  further  on.  The  plaintiOT  however  does  not,  as  we  have 
seen,  rely  exclusively  upon  this  view.  Its  case  is  likened  by  coun- 
sel to  that  of  a  farmer,  whose  fences  are  thrown  dowii  by  a  tres- 
]>a8ser;  the  cattle  of  the  trespasser  on  a  subsequent  day  entering 
through  the  opening.  In  such  a  case  it  is  said  there  are  two  tres- 
])asscs;  the  one  consisting  in  throwing  down  the  fences,  and  the 
other  in  the  entry  of  the  cattle;  and  the  right  of  action  for  the 
latter  would  accrue  at  the  time  the  entry  was  actually  made.  The 
plaintiff  also  cites  and  relies  upon  a  number  of  cases  in  which  the 
act  of  the  party  which  furnishes  the  ground  of  complaint  antedates 
the  injurious  consequence,  as  the  original  ti'espass  in  this  case 
antedated  the  flowing  from  which  the  plainti£F  has  suffered 
damage. 

One  of  these  cases  is  Bank  of  HariforA  County  v.  Waterman^  2S 
Conn.  324.  In  that  case  action  was  brought  against  a  sheriff  for  a 
false  return  to  a  writ  of  attachment.  The  falsity  consisted  in  a 
misdescription  of  the  land  attached.  When  suit  was  brought,  the 
period  of  limitation,  if  it  was  to  be  computed  from  the  time  the 
return  was  made,  had  already  run;  but  under  the  statute  the  plain- 
tiff was  entitled  to  bring  suit  only  after  ho  had  taken  out  execution 
and  had  a  return  made  upon  it,  which  would  show  a  necessity  for 
a  resort  to  the  attached  lands.  It  was  only  after  such  a  return  of 
execution  that  the  plaintiff  would  suffer  even  nominal  damage  from 
the  official  misfeasance;  and  it  was  therefore  a  necessary  conse- 
quence that  the  time  of  limitation  must  be  computed  from  that 
time,  and  not  from  the  time  of  the  false  return. 

Another  case  is  that  of  McOuire  v.  Orant^  26  N.  J.  L.  356, 
which  is  to  be  referred  to  the  same  principle.  The  defendant 
removed  the  lateral  support  to  the  plaintiff's  land  by  an  excavation. 
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made  within  lus  own  bouiidaurics.  Injury  subsequently  resulted  to 
the  plaintiff  in  eonsequenee.  The  statute  of  limitations  wiis  lield 
to  run  from  the  time  the  damage  occurred;  the  excavation  not 
)jeing  of  itself  a  tort  until  damage  resulted.  The  case  of  Bonomi 
T.  Backhouse^  EL,  Bl.  &  £1.  622^  was  like  the  hist  in  i)rinci])Ic>  and 
was  decided  in  the  same  way. 

The  plaintiff  also,  in  this  conuectiony  likens  its  case  to  t!iat  of 
cue  who,  in  consequence  of  a  ditch  dug  upon  his  neighbor's  land, 
has  water  collected  and  thrown  upon  his  premises  to  his  injury. 
It  is  not  the  act  of  digging  the  ditch  that  sets  the  time  of  limita- 
tion to  running  in  such  a  case,  but  it  is  the  happening  of  the  in- 
jurious consequence. 

The  case  supiiosed  howeyer  is  not  a  case  of  trespass.  The  act 
of  digging  the  ditch  was  not  in  itself  a  wrongful  act.  The  owner 
of  land  is  at  liberty  to  dig  as  many  ditches  as  he  pleases  on  his  own 
bind,  and  he  becomes  a  wrong-doer  only  when  by  means  of  them 
he  causes  injury  to  another.  If  he  floods  his  neighbor's  land  the 
aise  is  one  of  nuisance,  and  every  successive  instance  is  a  new  in- 
j:ir)%  But  here,  as  in  the  case  of  a  continuous  trespass,  pros])ec- 
tive  d:images  cannot  be  taken  into  account,  because  it  must  be  prc- 
is.uneil  that  wrongful  conduct  will  be  abandoned  nitlier  than  persis- 
ted in,  and  that  the  party  will  either  fill  up  his  ditches  or  in  some 
]»roiK*r  way  guard  agaipst  the  recurrence  of  injury.  BaUishill  v. 
iietil^  17  C.  B.  696.  Cases  of  flooding  lands  by  dams  or  other  ob- 
structions to  running  water  are  cases  of  this  description.  Baldwin 
Y.  Calkins,  10  Wend.  VJO;  Meraereau  v.  Pearnall,  10  N.  Y.  108; 
Plate  y.  Railroad  Co.,  37  N.  Y.  472.  So  arc  cases  of  diverting 
water,  to  the  flow  of  which  ui>on  his  i^remises  the  ])laintiff  is  en- 
titled. Langford  v.  Owsley,  2  Bibb,  215.  So  are  cases  of  the 
wrongful  occupation  of  a  public  street,  whereby  the  access  of  the 
plaintiff  to  his  premises  is  obstructed.  Carl  v.  Railroad  Co.,  46 
Wis.  625.  Other  cases  cited  for  the  plaintiff  and  resting  on  the 
same  principle,  are  Thayer  t.  Brooks,  17  Ohio  480;  Blunt  v.  Mc- 
Oormick,  3  Den.  283;  Winchester  v.  Stevens  Point,  68  Wis.  350; 
Union  Trust  Co.  v.  Cnppy,  26  Ksxn.  754;  tSpilrnan  v.  Roanoke  ^av. 
Co.,  74  N.  a  675;  Dnoeth  v.  Smith,  12  M.  &  W.  582.  The  case  of 
Whitehonse  v.  IWowes,  10  C,  B.  (N.  S.)  765,  was  one  of  nuisance. 
A  turnpike  company  made  a  covered  drain  with  gratings  at  inter- 
vals and  catch-pits.  In  consequence  of  the  insufficiency  of  the 
catch-pits,  or  of  their  not  being  kept  in  proper  condition,  the 
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plaintifl's  colliery  was  flooded  every  time  there  w:is  a  heavy  shower. 
Ill  an  action  for  this  flooding  it  was  lield  that  every  damage  was  a 
new  injury  and  gave  a  new  right  of  action.  The  niling  sustained 
the  position  taken  for  the  plaintiff  in  the  case,  which  was  thus  suc- 
cinctly stated  hyconnselarguetulo:  ^'  The  distinction  which  pervades 
the  cases  is  this:  Where  the  plaintiff  complains  of  tres]iass,  the 
statute  runs  from  the  time  when  the  act  of  tresjiass  was  committed, 
except  in  the  case  of  a  continuing  trespass.  But  where  the  cause  of 
action  is  not  in  itself  a  trespass,  ais  an  net  done  upon  a  inairs  own 
land,  and  the  cause  of  action  is  the  consequential  injury  to  the 
plaintiff,  there  the  i)enod  of  limitation  runs  from  the  time  the 
damage  is  sustained.'* 

The  case  before  us  was  one  of  admitted  trespass,  from  which  im- 
mediate damage  i*esulted.  Had  suit  been  brought  at  that  time,  all 
the  natural  and  probable  damage  to  result  from  the  wrongful  act 
would  have  been  taken  into  account,  and  the  plaintiff  would  have 
recovered  for  it.  But  there  wits  no  continuous  trespass  from  that 
time  on.  The  defendant  had  built  no  structure  on  the  plain tiff^s 
premises*  was  occupying  no  part  of  them  with  any  thing  it  had 
placed  there,  and  was  in  no  way  interrupting  the  plaintiff's  occuim- 
tion  or  enjoyment.  All  he  had  left  there  was  a  hole  in  the  wall. 
But  there  is  no  analogy  between  leaving  a  hole  in  the  wall  on 
another's  premises  and  leaving  houses  or  other  obstructions  there 
to  incumber  or  hinder  his  occupation;  the  physical  hindrances  are 
a  continuance  of  the  original  wrongful  force,  but  the  hole  is  only 
the  consequence  of  a  wrongful  force  which  ceased  to  o|ieratc  the 
moment  it  was  made. 

If  therefore  the  plaintiff  had  brought  suit  more  than  two  years 
after  the  original  trespass,  and  before  tlie  flooding  of  its  mine 
by  water  flowing  through  the  o])eniiig  had  begun,  and  if  the  stat- 
ute of  limitations  had  been  pleaded,  there  could  have  been  no  re- 
covery. The  action  for  the  original  wrong  would  then  have  been 
barred,  and  there  had  been  no  repetition  of  the  injury  In  the  mean- 
time  to  give  a  new  cause  of  action.  The  mere  continuance  of  tho 
opening  in  the  wall  could  not  be  a  continuous  damage.  Uot/d  v. 
Wigney,  C  Bing.  489.  The  right  of  action,  if  any,  for  whidi  iho 
plaintiff  can  complain,  must  therefore  arise  from  the  flowing  itself 
as  a  wrongful  act,  there  being  no  longer  any  action  for  the  original 
breaking,  and  no  continuous  acts  of  wrong  from  that  time  until 
the  flowing  began. 
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The  flowage  caused  a  damage  to  the  plaintiff ;  bat  damage  alone 
does  not  gi?e  a  right  of  action ;  there  must  be  a  concurrence  of 
wrong  and  damage.  The  wrong  then  must  be  found  in  leaying 
the  opening  unclosed  and  permitting  the  water  to  flow  through. 
It  must  therefore  rest  upon  an  obligation  on  the  part  of  the  defend- 
ant either  to  close  the  opening,  because  persons  for  whose  acts  it 
was  responsible  had  made  it,  or  to  restrain  water  which  had  col- 
lected on  its  own  premises  from  flowing  upon  the  premises  of  the 
plaintiff  to  its  injury.  The  latter  seems  to  bo  the  ground  upon 
which  the  plaintiff  chiefly  relies  for  a  recovery. 

In  the  argument  made  for  the  plaintiff  in  this  court  stress  is  laid 
upon  the  fact  that  the  damage  which  has  actually  resulted  from 
the  flooding  could  not  have  been  anticipated  at  the  time  of  the 
original  trespass,  and  therefore  could  not  then  have  been  recovered 
for.  This  consideration,  it  is  urged,  ought  to  be  decisive.  But 
while  we  agree  that  it  is  to  be  considered  in  the  caso^  for  what  it  is 
worth,  it  is  by  no  means  necessarily  conclusive.  The  plaintiff  must 
flx  some  distinct  wrong  upon  the  defendant  within  the  period  of 
statutory  limitation,  or  the  action  must  fail ;  and  there  is  no  such 
wrong  in  this  case  unless  the  failure  to  prevent  the  flowing  con- 
stitutes one.  The  original  act  of  wrong  is  no  more  in  question  now, 
after  having  been  barred  by  the  statute,  than  it  would  have  been  if 
damages  had  been  recovered  or  settled  for  amicably  ;  nor  do  we  see 
that  it  can  be  important  in  a  case  like  the  present,  where  the  wrong 
must  be  found  in  the  injurious  flowing,  whether  there  was  or  was 
not  a  wrong  originally.  If  there  was,  it  stands  altogether  apart  from 
the  wrong  now  sued  for,  with  an  interval  between  them  when  no 
legal  wrong  could  have  been  complained  of. 

The  mere  fact  that  an  opening  was  made  by  the  defendant  be- 
tween the  two  mines  would  not  of  itself  have  been  a  trespass  un- 
less the  defendant  invaded  the  plaintiff's  premises  in  making  it. 
'Each  party  had  a  right  to  mine  on  its  own  side  to  the  boundary. 
Wilson  V.  WaddelU  2  App.  Cas.  95;  and  if  the  plaintiff  had 
first  done  so,  the  defendant  might  have  done  the  same  at  the  same 
point,  and  in  that  way  have  made  an  opening  rightfully.  The  dif- 
ference between  the  case  supposed  and  this  is,  that  here  the  defend- 
ant was  found  to  have  gone  beyond  the  boundary  and  committed 
a  trespass.  But  suppose  the  defendant  had  then  made  compen- 
sation for  the  trespass,  so  far  as  it  was  then  damaging,  how  would 
the  case  have  differed  from  the  present?    The  opening  would  re- 
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maiii^  made  bj  the  defendant,  through  which,  if  the  water  was  al- 
lowed to  collect  in  his  mine,  it  must  eventually  pass  ;  and  if  he  was 
under  obligation  to  keep  it  within  the  bounds  of  his  own  premises, 
he  would  be  liable  for  allowing  it  to  pass,  otherwise  not.  The 
fact  that  compensation  was  not  actually  made  for  the  breaking  away 
of  the  plaintiff's  barrier  is  immaterial  when  the  statute  has  run,  as 
has  been  already  explained. 

The  case  of  Clcgg  v.  Dearden,  12  Q,  B.  676,  is  not  unlike  in  its 
facts  the  case  before  us.  In  that  case  also  there  had  been  a  wrong- 
ful breaking  through  from  one  mine  to  another,  and  an  injurious 
flowage  of  water  through  the  opening.  The  facts  were  found  by 
special  verdict,  and  Lord  Denman,  in  pronouncing  judgment,  said, 
^*  The  gist  of  the  action,  as  stated  in  the  declaration,  is  the  keeping 
open  and  unfilled  up  an  aperture  and  excavation  made  by  the  defend- 
ant into  the  plaintiff's  mine.  By  the  custom  the  defendant  was  en- 
titled to  excavate  up  to  the  boundary  of  his  mine  without  leaving  any 
barrier;  and  the  cause  of  action  therefore  is  the  not  filling  up  the  ex- 
cavation made  by  him  on  the  plaintiff^s  side  of  the  boundary  and  with- 
in their  mine.  It  is  not,  as  in  the  case  of  Holmes  v.  Wilson,  10  Ad.  & 
El.  503,  a  continuing  of  something  wrongfully  placed  by  the  def end- 
dant  upon  the  premises  of  the  plaintiffs;  nor  is  it  a  continuing  of  some- 
thing placed  upon  the  land  of  a  third  person  to  the  nuisance  of  the 
plaintiffs,  as  in  the  case  of  Thompson  v.  Gibson,  7  M.  &  W.  456.  There 
is  a  legal  obligation  to  discontinue  a  trespass  or  remove  a  nuisance; 
but  no  such  obligation  upon  a  trespasser  to  replace  what  he  has 
pulled  down  or  destroyed  upon  the  land  of  another,  though  he  is 
liable  in  an  action  of  trespass  to  compensate  in  damages  for  the 
loss  sustained.  The  defendant  having  made  an  excavation  and 
aperture  in  the  plaintiffs'  land  was  liable  to  an  action  of  trespass; 
but  no  cause  of  action  arises  from  his  omitting  to  re-enter  the 
plaintiffs'  land  and  fill  up  the  excavation;  such  an  omission  is 
neither  a  continuation  of  a  trespass  nor  of  a  nuisance;  nor  is  it  the 
breach  of  any  legal  duty.  It  was  however  contended  on  the  part 
of  the  plaintiffs,  that  admitting  this  to  be  so,  there  nevertheless 
was  a  legal  obligation  or  duty  upon  the  defendant  to  take  means  to 
prevent  the  water  from  flowing  from  his  mine  into  that  of  the 
plaintiffs  through  the  aperture  he  had  made ;  but  the  plaintiffs 
have  not  alleged  any  such  duty  or  obligation  in  their  declaratiou, 
nor  is  their  action  founded  upon  a  breach  of  any  such  duty,  if  it 
exists,  but  upon  the  omission  to  fill  up  the  aperture  made  by  them 
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it  the  plaintiffs'  mine.  It  appears  to  us  that  the  defendant,  upon 
the  facts  found  by  the  jury,  is  entitled  to  hare  the  yerdict  entered 
loi  him  upon  the  plea  of  not  guilty/' 

11  this  case  was  rightly  decided,  it  should  rule  the  one  before  us* 
It  has  been  followed  by  the  Supreme  Court  of  Ohio  in  Wtttiams  y. 
Pamerop  Coal  Co,,  37  Ohio  St.  583,  in  a  case  which  also  closely 
resembles  this  upon  its  facts,  and  is  not  distinguishable  in  principle. 

It  seems  to  us  that  these  cases  are  sound  in  law  as  well  as  con- 
clusive.    The  only  wrongful   act  with  which   the  defendant  is 
chargeable  was  committed  so  long  before  the  bringing  of  suit  that 
action  foi   it  was  barred.     Had  suit  been  brought  in  due  time, 
recoYcry  might  have  been  had  for  all  damages  which  could  then 
have  been  anticipated  as  the  natural  and  probable  result  of  the 
wrongful  act    If  the  particular  damages  which  have  been  suffered 
could  not  then  have  been  anticipated,  it  is  because  it  could  not 
then  be  known  that  the  defendant  would  cease  mining  operations 
and  the  plaintiff  would  not.     There  could  be  no  flowing  from  one 
mine  into  the  other  while  both  were  worked;  and  had  the  plaintiff 
ceased  operations  and  the  defendant  continued  to  work,  the  defend- 
ant would  have  suffered  the  damage  instead  of  the  plaintiff.     But 
neitbei  party  was  under  obligation  to  keep  its  mine  pumped  out 
for  the  benefit  of  its  neighbor.  Either  was  at  liberty  to  discontinue 
its  operations  and  abandon  its  mine  whenever  its  interest  should 
seem  to  require  it   And  had  the  plaintiff  brought  an  action  within 
two  years  from  the  time  of  trespass,  its  recovery  would  necessarily 
have  been  had  with  this  undoubted  right  of  abandonment  in  view. 
But  a  jury  could  not  have  awarded  damages  for  any  exercise  of  a 
right,  and  they  could  not  therefore  have  given  damages  for  a  pos- 
sible injury  to  flow  from  such  an  abandonment    This  is  on  the  plain 
principle  that  the  mere  exercise  of  a  right  cannot  be  a  legal  wrong  to 
another,  and  if  damage  shall  happen,  it  is  damnum  absque  injuria. 
This  view  of  the  case  is  conclusive,  but  there  is  another  that  is 
equally  so.    The  wrong  to  the  plaintiff  consisted  in  breaking  down 
the  wall  which  had  been  left  by  it  in- its  operations.  If  any  damage 
might  possibly  result  from  this  which  was  not  then  so  far  probable 
that  A  jury  could  have  taken  it  into  account  in  awarding  damages, 
the  plaintiff  was  not  without  redress.    It  would  have  been  entitled 
in  a  suit  then  brought  to  recover  the  cost  of  restoring  the  barrier 
which  had  been  taken  away;  and  if  it  had  done  so,  and  made  the 
restoration,  the  damage  now  complained  of  could  not  have  hap 
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pcncd.  It  thus  appears  that  complete  redress  could  have  been  had 
in  a  suit  brought  at  that  time,  and  that  being  the  case,  the  plain- 
tiff is  not  entitled  to  recover  now  for  an  injury  for  which  an  award 
of  means  of  prevention  was  within  the  right  of  action  which  was 
Buffered  to  become  barred.  The  right  which  then  existed,  being  a 
right  to  recover  for  idl  tlie  injury  which  had  then  been  suffcret). 
inchiding  the  loss  of  the  dividing  barrier,  it  would  not  have  been 
competent  for  the  plaintiff,  had  suit  then  been  brought,  to  leave 
the  loss  of  the  barrier  out  of  account,  awaiting  possible  special 
damages  to  flow  therefrom  as  a  ground  for  a  new  suit.  The  wrong 
which  had  then  been  committed  was  indivisible,  and  the  bar  of  the 
statute  must  be  as  broad  as  the  remedy  was  which  it  extinguishes. 

The  judgment  must  be  set  aside  and  a  new  trial  ordered. 

The  other  justices  concurred. 
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Ituuranee  —  additianaL  —  notice  to  ageid. 

An  appHcant  for  fire  insurance  told  the  agent  issalng  the  poHcy  that  he  me«nt 
to  get  other  insurance,  and  asked  him  to  notify  the  company.  The  agent  told 
him  to  get  the  insurance,  and  he  would  notify  the  company  afterward.  The 
applicant  had  no  notice  of  any  limitations  of  the  agent *8  authority.  Hdd,  that 
the  company  was  estopped  to  allege  that  the  policy  forbade  additional  insur- 
ance without  its  consent. 

ACTION  on  an  insurance  policy.     The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

M*  N,  (6  R.  A.  Montgomery,  for  appellant. 
Wixcm  d  Mosdy  and  Jas.  M.  Oodell,  for  appellee. 

Chahplik,  J.  This  is  an  action  brought  by  the  plaintiff  to  re- 
cover from  the  defendant  the  amount  claimed  to  be  doe  npen  a 
policy  of  insurance. 

The  policy  in  question  was  issued  at  the  company's  agency  in 
Chicago,  and  is  there  countersigned  as  of  date  of  January  12,  1883. 
The  risk  was  to  commence  on  that  day  at  noon  and  extend  to  Jan- 
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nary  12,  1884,  at  noon.  The  policy  was  issned  npon  a  written  ap- 
plication signed  by  the  assured,  which  was  made  a  condition  of  the 
insurance,  a  part  of  the  contract,  and  a  warranty  on  the  part  of  the 
assured.  The  property  insured  consisted  of  a  store  building,  yalaed 
at  $1,200,  and  insured  for  $800,  and  a  stock  of  goods  contained  in 
the  store  building,  valued  at  $5,000,  and  insured  for  $1,500,  located 
at  Bancroft,  Shiawassee  county,  Michigan.  The  application  for  in- 
surance was  made  to  F.  M.  Douglas,  who  was  an  agent  of  defendant 
residing  at  Bancroft,  and  duly  authorized  to  solicit  and  forward 
applications  for  insurance,  deliver  policies  and  renewals  to  appli- 
cants, and  collect  and  forward  premiums  on  same,  subject  to  a  book 
of  instructions  furnished  him  and  made  a  part  of  his  authority  and 
also  to  such  rules  and  instructions  as  he  might  receive  from  time 
to  time  from  the  Chicago  office.  The  book  of  instruction  and  the 
rules  and  instructions  were  not  given  in  evidence. 

The  company  employs  two  kinds  of  agents,  one  called  a  surveyor^ 
to  which  class  Douglas  belonged.  These  agents  were  not  intrusted 
with  blank  policies,  and  had  no  authority  to  fill  out  policies,  or  make 
indorsements  thereon.  The  other  kind  are  styled  recording  agents, 
who  are  intrusted  with  the  custody  of  policies,  and  have  authority  to 
fill  out  and  deliver  them,  as  well  as  to  make  indorsements  thereon. 

The  application  signed  by  plaintiff  was  dated  January  11.  In  it 
nothing  is  said  about  the  effect  upon  the  policy  to  be  issued  there- 
under in  case  other  insurance  is  effected  upon  the  property  insured 
without  the  consent  of  the  company.  The  only  reference  to  other 
insurance  are  the  following  questions  :  ''  What  other  insurance  on 
property;  in  what  company,  and  rate  ?''  To  which  there  is  no  answer. 
•*  What  rate  hafi^been  paid  ?"  Answer.  "Two.*'  '*  Has  risk  been  de- 
clined by  any  company  ?"  A.  ''No.''  Mr.  Douglas  was  postmaster  at 
Bancroft,  imd  taking  this  application  from  Mr.  Kitchen,  forwarding 
it  to  the  company,  delivering  the  policy,  and  collecting  the  premium 
in  this  single  case,  is  all  the  insurance  business  he  ever  did. 

The  policy  contains  the  following  clause  :  ''If  an  application, 
survey,  plan  or  description  of  the  property  herein  insured  is  referred 
to  in  this  policy,  such  application,  survey,  plan,  or  description  shall 
be  considered  a  part  of  this  policy,  and  a  warranty  by  the  assured  ; 
and  if  the  assured,  in  written  or  verbal  application,  makes  any  er- 
roneous representations,  or  omits  to  make  known  any  fact  pertain- 
ing to  the  risk  ;  or  if  there  shall  be  any  other  insurance,  whether 
valid  or  otherwise,  on  the  property  insured,  or  any  part  thereof,  at 
Vol.  LVIII  — 44 


346  MICHIGAN, 


Kitchen  t.  Hartford  Fire  Insurance  Company. 


the  time  this  policy  is  issued,  or  at  any  time  dnring  its  continuance, 
without  the  consent  of  this  company  written  hereon,  *  *  * 
this  policy  shall  be  void." 

When  Mr.  Kitchen  made  the  application  to  Mr.  Donglas  for  tlio 
insurance,  he  informed  him  that  he  should  take  out  other  insur- 
ance upon  his  stock  with  Mr.  Simonson,  another  insurance  agent 
at  Bancroft,  wlio  was  then  absent,  as  soon  as  he  returned  home. 
Mr.  Douglas  says  he  told  Mr.  Kitchen  it  would  not  be  necessary  to 
mention  it  in  the  application,  but  when  he  got  his  policy  from  Mr. 
Simonson  he  would  have  to  get  permission  from  the  Hartford. 
After  he  received  the  Hartford  policy,  and  within  two  or  three  days, 
he  took  in  the  policy  of  the  Sun  Insurance  Company,  represented 
by  Mr.  Simonson,  and  Mr.  Kitchen  testifies  that  he  at  once  informed 
Mr.  Douglas,  and  requested  him  to  notify  his  company  of  such  ad- 
ditional insurance. 

The  store  and  contents  burned  September  3, 1883,  and  were  totally 
lost.  October  8,  1883,  proofs  of  loss  were  made,  and  forwarded  to 
the  company's  agency  at  Chicago  on  October  16,  and  soon  after  he 
received  the  following  reply: 

«  Chicago,  Oc/oier  19,  1883. 

'^  Elijah  D.  Kitchen,  Esq.,  Bancroft,  Michigan  : 

"Dear  Sir  —  We  are  in  receipt  of  yours  of  the  16th  inst.,  in- 
closing proofs  of  loss  under  policy  No.  38034,  of  the  Hartford  Fire 
Insurance  Company  of  ELartford,  Connecticut,  issued  at  its  general 
agency  at  Chicago,  Illinois,  insuring  t800  on  building,  and  tl,500  on 
stock  of  mei*chandise  therein,  property  belonging  to  yon,  and  located 
at  Bancroft,  Michigan.  Upon  examination  of  such  proofs  of  loss,  we 
learn  that  there  was  $3,500  other  insurance  upon  the  stock  insured 
in  said  Hartford  policy,  which  by  its  terms  is  void  by  reason  of  such 
other  insurance  without  notice  to  this  company,  and  its  consent 
written  thereon.  We  refer  you  to  the  conditions  of  your  said  Hart- 
ford policy,  and  hereby  notify  you  that  this  company  denies  any  and 
all  liability  under  said  policy  number  38034,  by  reason  of  the  other 
insurance  as  aforesaid,  without  notice  and  the  consent  of  this  com. 
pany  written  thereon.  Accompanying  said  proofs  are  duplicate 
bills  of  purchase  which  we  hold  subject  to  your  order,  in  case  you 

desire  to  use  them  elsewhere. 

Yours  very  truly, 

"  W.  H.  Taylor, 

*'  Second  AssxMant^  O.  A.^ 


€f 


JUNE  TERM,  1885.  347 


Kitchen  v.  Hartford  Fire  Insaranoe  Company. 


The  plaintiff  contends  that  his  case  comes  within  and  is  ruled  by 
Westchester  Fire  Ins.  Co.  y.  EarU,  33  Mich.  143.  On  the  other 
hand,  the  defendant  claims  that  the  case  is  ruled  by  the  principles 
laid  down  in  N.  T.  Cent.  Ins.  Co.  v.  Watson,  23  Mich.  486.  Both 
of  those  cases  turned  upon  the  effect  to  be  given  to  the  clause  in 
policy  which  rendered  it  void  in  case  any  other  insurance  had  been 
or  should  be  made  upon  the  property,  and  not  consented  to  in  writ- 
ing by  the  company;  and  also  whether  under  the  circumstances  of 
«ach  case  there  had  been  a  waiver  of  the  condition  or  an  estoppel 
'by  acts  in  pais  by  the  company. 

In  the  Watson  case  additional  insurance  had  been  taken  out,  and 
the  company  had  never  consented  in  writing.  The  trial  judge  left 
it  to  the  jury  to  determine  whether  or  not  there  had  been  any 
waiver  of  this  condition  or  of  the  forfeiture  underwit.  This  court 
held  that  there  was  nothing  to  authorize  this  question  to  be  sub- 
mitted to  the  jury;  that  under  the  decisions  of  Western  Ins.  Co.  v. 
Riker,  10  Mich.  279,  and  Security  Ins.  Co.  v.  Fay,  22  Mich.  467, 
the  policy  became  absolutely  void  at  once  upon  obtaining  the  last 
insurance  without  consent;  that  nothing  could  revive  them  short  of 
a  new  contract  on  valid  consideration,  or  such  conduct  as,  by  mis- 
leading the  insured  to  their  prejudice,  would  operate  as  an  estoppel. 
And  speaking  of  the  case  before  it,  the  chief  justice  who  delivered 
the  opinion  said:  '^ There  is  no  item  of  testimony  tending,  in  the 
remotest  degree,  to  show  that  any  such  contract  was  made^  or  that 
the  insured  did  any  thing  by  the  encouragement  of  the  plaintiff  in 
error,  or  their  lawful  agents,  to  their  own  prejudice,  or  any  thing 
which  they  would  not  have  done  under  other  circumstances.  There 
is  no  evidence  that  the  insurers  knew  any  thing  about  it.  But  mere 
knowledge  of  it,  without  some  other  act  knowingly  done  to  the 
prejudice  of  the  insured,  would  not  amount  to  any  thing  more  than 
knowledge  that  the  latter  had  seen  fit  to  terminate  the  policies." 

This  case  was  followed  by  Allemania  Fire  Ins.  Co.  v.  Hurd,  37 
Mich.  11,  where  a  similar  clause  was  under  consideration,  and  there 
it  was  not  claimed  that  the  company  ever  consented  to  the  addi- 
tional insurance,  or  had  any  notice  thereof,  except  as  appeared  from 
-a  letter  written  by  the  agents  of  the  company  to  the  insured  in  re- 
ply to  one  received  by  them,  as  follows: 

"  Gentlemen  —  Your  favor  of  the  30th  inst.  at  hand  and  noted. 
We  will  of  course  allow  other  concurrent  insurance  with  the  Alle- 
mania policy,  and  will  also  place  you  more  insurance  at  same  rate 
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that  we  charged  you  before,  and  do  it  in  '  A  1 '  company  or  com- 
panies. Our  Mr.  Bussey  is  at  present  in  the  western  part  of  the 
State  on  special  work.  Trusting  to  hear  from  you  at  your  earliest 
convenience,  we  remain,"  etc. 

It  was  held  that  this  letter  did  not  amount  to  a  consent  to  anj 
specific  additional  insurance,  although  it  expressed  a  willingness  to 
permit  additional  insurance,  and  offered  to  place  it  upon  the  same 
property  at  tlie  rates  before  charged.  Mr.  Justice  Marstox  said: 
'^  The  correspondence  between  the  parties  would  not  take  the  place 
of  the  consent  required  by  the  terms  of  the  policy,  and  the  policy 
of  insurance  issued  by  the  plaintiff  in  error  became  absolutely  void 
at  once,  upon  the  obtaining  of  the  additional  insurance  without 
consent" 

The  policy  in  the  case  of  Westchester  Fire  Ins,  Co,  v.  Earle,  3^ 
Mich.  143,  contained  a  like  clause,  and  one  question  prominentlj 
discussed  in  that  case  was  whether  there  could  be  a  waiver  by  parol, 
or  by  acts  and  conduct  of  the  written  condition;  and  it  was  held 
that  there  could  be.  The  charge  of  the  court  under  which  a  recov- 
ery was  had,  and  which  was  sustained  in  this  court,  was  as  follows: 
**  That  in  order  to  escape  the  condition  the  insured  must  show  that 
the  agent  had  done  some  act,  or  made  some  representation  or  re* 
mained  silent  when  he  ought  to  have  spoken,  and  thereby  misled 
the  insured,  and  induced  them  to  rely  on  the  policy,  to  their  injury, 
and  by  causing  them  to  believe  the  policy  remained  in  force,  pre- 
vented them  seeking  other  insurance,  and  that  euch  conduct  would 
preclude  the  company  from  setting  up  the  condition,  and  that 
notice  to  the  agent  was  notice  to  the  company."  The  testimony  in 
the  case  showed  that  the  first  application  for  further  insurance  was 
to  the  agent,  who  said  he  would  try  to  get  it  placed  in  some  other 
company,  and  after  waiting  a  time  without  his  doing  so  they  placed 
the  risk  elsewhere.  In  a  conversation  the  agent  said  it  would  make 
no  difference  to  the  company,  but  did  not  say  in  so  many  words 
that  it  need  not  be  consented  to  in  writing,  though  that  inference 
was  drawn  from  all  that  took  place.  Immediately  after  the  new 
insurance  was  obtained  they  informed  the  agent  of  the  amount  by 
a  letter  left  in  his  office,  and  shortly  after  met  the  agent,  who  re- 
ferred to  the  new  insurance,  and  asked  why  it  had  not  been  placed 
with  him.  No  objection  was  made,  and  no  suggestion  offered,  that 
any  breach  of  condition  had  been  created  or  would  be  relied  on. 
Upon  this  testimony  this  coui-t  held  that  the  jury  had  the  right  to 
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believe,  and  that  the  insnred  had  reason  to  rely  on  the  validity  of 
their  insurance,  and  that  nothing  had  been  done  to  invalidate  it; 
and  Mr.  Justice  Campbell  said:  ''If  Atwater/'  the  agent,  ''him- 
iielf  had  been  the  insurer,  it  would  be  di£Bcult  to  find  a  plainer  case 
of  estoppel.  It  would  have  been  a  direct  fraud  to  repudiate  the 
obligation  after  such  conduct  as  could  not  have  failed  to  induce  the 
insured  to  rest  satisfied  with  their  policies.^ 

It  is  now  proper  to  return  to  the  record  in  this  case.  The  judge 
certifies  that  the  bill  of  exceptions  contains  substantially  the  testi- 
mony given  on  the  triaL  With  reference  to  obtaining  additional 
insurance  the  plaintiff  testified  that  when  he  applied  to  Mr.  Douglas 
the  following  conversation  occurred:  ''  I  told  him  that  I  wanted  to 
take  $1,500  in  his  company  on  the  stock,  and  $800  on  the  building, 
and  that  I  was  going  to  take  $2,500  in  the  other  company  with  Mr. 
Simonson  as  soon  as  he  returned  home.  Mr.  Douglas  said  that  was 
all  right.  When  he  wrote  the  application  out,  I  says  to  him,  'Now, 
notify  your  company  that  I  am  going  to  put  this  additional  insur- 
iuice  on  when  you  send  in  this  application.'  lie  says  to  me,  '  It  is 
unnecessary;  ours  Is  the  first  policy,  and  we  don't  care  about  that.' 
Then  I  told  him  to  send  it  any  way,  and  tell  them  I  was  going  to 
put  additional  insurance  on.  He  says,  '  It  is  only  a  supposition 
you  are  going  to  put  additional  insurance  on,  and  we  cannot  notify 
the  company  on  supposition.'^  He  further  testified  as  follows: 
-**  Mr.  Simonson  came  back  and  gave  me  the  application,  and  when 
this  second  policy  came  back  that  I  got  from  Mr.  Simonson,  I  was 
g'ting  to  either  my  dinner  or  my  sapper  —  I  will  not  be  "sure  which 
—  and  had  this  policy  with  me.  Mr.  Simonson  brought  it  in,  and 
I  took  it  I  called  for  my  mail  when  Mr.  Douglas  was  there.  I 
«ays  to  him,  '  if  yoU  have  not  informed  your  company  that  I  have 
put  this  additional  insurance  on  when  you  sent  in  the  application, 
do  it  now,  for  here  is  the  policy.'  I  had  the  policy  in  my  hand,  at 
the  time,  that  I  got  from  Mr.  Simonson,  the  same  day  I  got  it.  I 
never  had  any  other  talk  with  Mr.  Douglas  until  aftei  the  fire.  He 
made  no  answer.'' 

Mr.  Douglas'  attention  was  called  to  tiiia  testimony,  and  he  gave 
his  version  of  the  matter  as  follows:  "That  Mr.  Kitchen  said  he 
expected  to  take  some  additional  insurance  with  Mr.  Simonson, 
but  did  not  tell  him  the  oompany  or  the  amount;  that  he  replied: 
'When  you  get  your  iusnrauee,  you  can  get  permission,  or  we  will 
have  to  get  permission  from  the  company  (the  Hartford  company);' 
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that  Mr.  Kitchen  said  nothing  aboat  that  additional  insoranoe  that 
he  reooUeoted  of;  that  he  had  no  recollection  of  any  talk  of  tho 
kind  testified  to  by  Mr.  Kitchen  as  having  occurred  in  the  post- 
office,  and  knew  of  no  such  talk;  that  he  was  postmaster  then,  and 
had  no  recollection  of  handing  Kitchen  a  letter  and  talking  with 
him  about  having  received  another  insurance  policy.  He  stated) 
on  cross-examination  that  he  had  a  conversation  with  Mr.  Simon- 
son  soon  after  the  Sun  policy  was  issued,  in  which  he  told  Mr. 
Simonson  that  Mr.  Kitchen  said  he  expected  to  get  out  further 
insurance,  or  take  out  a  policy  with  him;  and  he  admitted  that  in 
a  conversation  with  Mr.  Simonson  and  Mr.  Mosely  he  stated  to  Mr. 
Kitchen  at  the  time  that  it  was  not  necessary  to  mention  the  fact 
that  he  was  going  to  obtain  additional  insurance  in  the  applica* 
tion,'' 

No  oonsent  was  indorsed  on  the  policy.  The  foregoing  is  all  the 
testimony  that  bears  on  the  question  of  waiver,  or  out  of  which  an 
estoppel  is  raised  to  prevent  defendant  from  insisting  upon  the 
breach  of  this  condition  of  the  policy.  Upon  this  testimony  there 
can  be  no  question  but  that  the  plaintiff  relied  upon  the  statementa 
of  Douglas,  as  authorizing  him  to  obtain  additional  insurance,  and 
upon  having  done  all  that  was  required  of  him  when  he  informed 
Douglas  of  the  name  of  the  company,  and  the  fact  that  he  had 
perfected  such  new  insurance;  and  that  he  relied  upon  his  insur* 
ance  as  effectual  for  his  protection  to  the  amount  insured.  If 
Douglas  had  been  the  insurer,  his  conduct  after  what  transpired 
between  him  and  plaintiff  would  have  estopped  him  from  relying 
on  the  breach  of  the  condition*  Nothing  can  be  plainer  than  this. 
The  controversy  therefore,  as  in  the  Earle  case,  is  reduced  to  the 
inquiry,  whether  with  the  written  condition  of  the  policy  in  view, 
Mr.  Douglas  had  authority,  or  was  Kitchen  justified  in  assuming 
he  had  authority,  to  bind  the  company  by  such  conduct  as  would 
have  bound  himself. 

In  the  case  referred  to  it  was  said  that  the  powers  of  the  agent 
did  not  appear  to  be  restricted  in  any  way.  In  this  case  the 
authority  of  the  agent  was  restricted  in  the  manner  hereinbefore 
stated;  and  the  question  is  whether  the  company  is  bound  by  the 
acts  or  conduct  of  an  agent  who  has  power  to  solicit  insurance, 
make  examination  and  survey  of  premises,  take  applications  there- 
for and  forward  them  to  the  home  company  or  to  its  branch 
agency,  or  other  agency  where  policies  are  issued',  to  deliver  poll* 
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cie8  and  collect  premiums.  There  is  no  evidence  that  any  restric- 
tions apon  his  aathority  as  agent  was  brought  to  the  knowledge  of 
the  plaintiff,  or  oth^'rs  dealing  with  him.  He  did  not  profess  to 
be  merely  a  solicitor  of  insurance.  He  professed  to  act  as  agent 
for  defendant,  signed  his  name  to  the  approval  of  the  application 
as  agent,  assumed  to  direct  whether  mention  should  be  made  of 
the  proposed  additional  insurance^  and  gave  no  information  to  the 
applicant  of  his  restricted  powers.  Under  those  circumstances,  if 
he  had  no  authority  to  waive  the  conditions  of  the  policy,  which 
he  did  by  telling  plaintiff  to  first  take  his  additional  insurance,  and 
then  get  permission  (for  as  was  held  in  New  York  Cent,  Ins.  Co.  y. 
WaUon,  the  policy  became  Toid  the  moment  the  new  insarance 
was  effected),  who  is  to  suffer  the  loss  occasioned  by  such  want  of 
authority,  the  insured  who  relied  upon  the  representations  and 
conduct  of  the  agent,  or  the  company  whose  agent  he  was? 

The  point  was  discussed  in  Security  Ins.  Co.  y.  JQiy>  22  Mich. 
467,  by  Mr.  Justice  Oakpbell.  In  tiiat  case  the  insured  relied 
much  upon  the  action  of  the  local  agent  after  the  new  insurance 
was  placed,  who  as  representing  the  company  at  that  place,  and 
being  the  person  through  whom  the  insured  dealt  with  them, 
might  be  authorized  to  bind  them,  except  in  matters,  where  by  the 
policy  itself  or  by  other  notice,  his  authority  was  made  known  to 
have  been  limited.  Mr,  Justice  Campbell  says :  **  Assuming  then 
as  we  most,  that  upon  the  case  as  it  appeared  on  the  trial,  there 
was  no  valid  consent  until  Betts  may  have  so  acted  as  to  confer  it, 
the  question  next  arises  whether  there  can  be  a  waiver  of  the  con- 
dition requiring  written  consent,  and  if  so,  whether  there  was  any 
evidence  which  would  authorize  the  case  to  go  to  the  jury  on  that 
point.  We  have  held  heretofore  that  a  party  dealing  with  an  agent, 
through  whom  he  applies  for  and  obtains  a  policy,  has  a  right  to 
presnme  that  such  material  facts  as  are  made  known  to  him  are 
known  to  his  principals.  We  have  also  held,  that  when  with  a  knowl- 
edge of  such  facts,  the  insurers  accept  premiums  and  keep  them  and 
issue  policies,  they  cannot  insist  upon  conditions  which  it  would  be 
dishonest  to  enforce  after  such  action.'^  Such  is  this  case.  Kitchen 
had  a  right  to  presume,  when  he  applied  for  a  policy  from  Douglas, 
that  the  fact  made  known  to  him,  with  reference  to  his  obtaining  ad- 
ditional insurance,  was  known  to  his  principals,  and  the  instructions 
the  agent  then  gave  with  reference  thereto  were  the  instructions  of  his 
principals,  and  that  he  was  authorized,  by  the  assent  then  given,  to 
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obtain  such  new  insurance  without  avoiding  his  policy.  The  conduct 
of  the  agent  at  that  time,  and  also  when  afterward  he  was  informed 
of  the  obtaining  of  the  policy  in  the  Sun  Company,  and  the  ac- 
tion had  in  reliance  upon  it,  would  render  it  a  fraud  for  the  defend- 
ant to  recede  from  what  the  plaintiff  was  induced  to  expect.  The 
defendant  must  therefore  be  held  bound  by  the  representations  and 
acts  of  his  agent  Douglas,  and  must  be  deemed  estopped  from  now 
insisting  upon  the  enforcement  of  this  clause  of  its  policy. 

The  other  questions  set  up  in  the  notice  of  defense  to  the  action, 
relative  to  the  overvaluation,  were  questions  of  fact  which  have  been 
found  by  the  jury  in  plaintiff^s  favor.  There  was  no  error  in  the 
rulings  of  the  court  in  the  admission  or  rejection  of  testimony. 
Several  errors  are  assigned  upon  the  language  of  the  charge  as  given, 
but  as  it  was  in  substantial  accord  with  the  views  herein  expressed, 
we  perceive  no  error ;  and  the  judgment  is  affirmed. 

•  JftdgmetU  affirmed. 

The  other  justices  concurred. 


Day  v.  Spiral  Sprikgs  Buggy  Cokpant. 

(57  MIoh.  148.) 
Corporatian  —  eantrctet —  ultra  tirsi, 

A  oorpoimtlon  is  liable  qtMtUum  meruit  on  a  contract  ultra  frirei  bat  not 

immoral,  and  broken  by  the  other  party. 

ASSUMPSIT  for  goods  sold.     The  opinion  states  the  case.     The 
plaintiff  had  judgment  below. 

Bdward  Taggarl,  for  plaintiff. 
Maker  <6  Felker,  for  appellee. 

OooLBY,  0.  J.  This  action  is  bronght  to  recover  the  valae  of 
thirty-two  tons  of  the  article  called  '^excelsior/'  which  had  been 
received  by  the  defendant  of  the  plaintiff. 

The  defendant  is  a  corporation,  organized,  as  its  articles  of  asso- 
ciation  state,  ''  to  purchase  material  for,  and  manufacture  and  sell 
carriages,  and  carriage  and  harness  hardware;  also  for  the  disposing 
of  the  right  to  manufacture  on  royalty  the  spiral  buggy-spring, 
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'Smith's  patent."  In  the  manafactnre  of  carriages  excelsior  is  used 
for  upholstering  seats  and  backs,  but  for  no  other  purpose.  The 
place  of  business  of  defendant  is  Grand  Bapids,  Michigan. 

It  was  shown  on  the  trial  that  in  April,  1883,  defendant  contracted 
with  one  Hulz,  of  Chicago,  to  sell  and  deliver  to  him  in  Chicago 
one  hundred  and  seyenty-four  tons  of  excelsior,  the  deliyeiy  to  be 
made  at  the  rate  of  two  car-loads  a  month,  and  the  price  to  be  $L4 
a  ton.  For  the  purposes  of  this  contract  defendant  then  bargained 
with  the  plaintiff  that  she  should  manufacture  the  requisite  quan* 
tity  of  excelsior  and  deliyer  it  on  board  cars  or  boat  at  Grand 
Rapids,  billed  to  Hulz  at  Chicago.  The  price  to  be  paid  by  defend- 
ant was  $11.50  a  ton,  which  after  paying  cost  of  transportation, 
would  leave  to  defendant  a  profit  on  the  sale  to  Hulz.  It  was 
known  to  plaintiff,  when  she  contracted  for  the  manufacture,  that 
the  defendant  was  not  procuring  the  article  for  use  in  its  business, 
but  for  the  purpose  of  a  sale  at  a  profit  in  Chicago,  where  the 
defendant  had  no  place  of  business,  and  the  delivery  to  be  made  by 
her  was  to  be  made  from  time  to  time  as  required  by  the  Hulz  con- 
tract. The  plaintiff  was  therefore  fully  aware  that  the  contract  of 
the  defendant  with  her  was  purely  one  of  speculation,  and  had  no 
connection  with  its  legitimate  corporate  business. 

The  excelsior  was  delivered  by  the  plaintiff  under  the  contract 
from  time'to  time  until  about  June  15,  1883,  and  was  shipped  to 
Chicago  under  defendant's  contract  with  Hulz.  At  the  time  last 
mentioned  the  market  value  of  the  article  had  considerably  advanced, 
sski  plaintiff  declined  to  deliver  any  more  at  the  price  agreed  upon. 
Part  payment  had  been  made  for  the  quantity  received,  and  defend- 
ant refused  to  pay  further  unless  plaintiff  should  go  on  in  comple- 
tion of  her  contract.     This  suit  was  accordingly  instituted. 

The  claim  of  the  plaintiff  is  that  the  contract  she  entered  into 
with  the  defendant  is  void  in  law;  that  therefore  she  was  at  no 
time  under  obligation  to  perform  it;  that  in  so  far  as  the  defendant 
has  received  excelsior  from  her,  she  is  entitled  to  recover  the  Value, 
not  exceeding  the  price  agreed  upon;  and  having  shown  that  the 
value  was  equal  to  that  price,  she  now  claims  to  recover  it  in  this 
Bait  The  defendant,  on  the  other  hand,  insists  that  the  plaintiff 
is  estopped  by  the  contract  from  disputing  the  capacity  of  the 
defendant  to  enter  into  it;  and  that  when  she  refuses  to  perform, 
Bhe  becomes  liable  in  damages.  These  damages  the  defendant  seeks 
to  recover  from  the  claim  of  the  ])laintiS. 
Vou  L VIII  -  45 
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The  Circuit  jadge  was  of  opinion  that  the  contract  made  by  the 
defendant  with  Hulz,  not  being  for  a  corporate  purpose,  was  ultra 
vires  and  void,  and  the  contract  made  with  the  plaintiff  for  the 
purpose  of  meeting  its  requirements  was  void  also.  For  the  excel- 
sior actually  received  by  the  defendant  the  plaintiff  was  held  entitled 
to  recover,  as  if  the  void  contract  had  not  been  entered  into;  bnt  a 
claim  to  recoupment  must  necessarily  assume  the  validity  of  the 
contract,  and  was  therefore  inadmissible.  The  judge  therefore  gave 
judgment  for  the  plaintiff  for  the  value  of  what  had  been  received, 
deducting  such  payments  as  had  been  made.  The  defendant  brings 
error. 

It  is  scarcely  denied  in  this  court  that  the  contract  of  the  defend- 
ant on  which  it  now  relies  was  uUra  vires.  Its  corporate  purposes 
were  specified  in  its  articles,  and  it  was  without  legal  power  to  go 
beyond  them.  The  contract  was  one  of  speculative  dealing,  and 
was  as  much  foreign  to  the  purposes  of  corporate  organization  as 
would  have  been  a  contract  for  dealing  in  grain  on  the  produce 
exchange,  or  in  shares  in  the  stock  market.  The  State  had  not  by 
law  consented  that  its  manufacturing  corporations  should  be  ab 
liberty  to  make  such  contracts,  but  for  reasons  of  sound  public 
policy  had  withheld  from  them  the  power  to  do  so.  Neither  had 
the  corporators  of  the  defendant  consented  that  their  interests 
might  be  put  in  jeopardy  by  such  dealings. 

But  defendant  relies  here,  as  it  did  in  the  court  below,  upon  the 
plaintiff's  being  estopped  by  her  contract  from  raising  the  question 
of  ultra  vires.  She  has  certainly  admitted  the  power  of  the  defend- 
ant to  make  the  contract,  and  if  the  elements  of  an  estoppel  are  to 
be  found  in  this  mere  admission,  or  in  this  admission  coupled  with 
such  action  as  has  taken  place  under  it,  then  the  defendant  should 
be  entitled  to  recoupment. 

There  are  some  decisions  which  give  plausibility  to  the  position 
of  the  defendant,  but  we  know  of  none  that  is  adequate  to  the 
exigencies  of  this  case.  Parties  entering  into  contracts  with  an 
association  of  persons,  who  are  de  facto  exercising  corporate  powers, 
are  not  suffered  to  dispute  the  corporate  authority  which  their  con- 
tracts admit.  Swartwout  v.  Mich.  Air-lina  R.  Co.^  24  Mich.  389; 
Wilcox  V.  Toledo f  etc.,  R.  Co.,  43  Mich.  584.  But  this  is  on  the 
principle  that  a  usurpation  of  corporate  authority  oonoems  only  the 
State,  and  it  is  supposed  the  State  will  move  on  its  own  behalf  to 
have  the  usurpation  punished  or  restrained  when  it  is  foand  to 
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ezisty  if  the  occasion  seems  to  call  for  it«  The  case  before  us  is  not 
one  of  that  description.  The  defendant's  possession  of  corporate 
powers  is  conceded,  and  though  the  particular  act  was  done  without 
authority,  the  State  was  not  the  only  party  interested  in  question- 
ing it.  Every  stockholder  was  entitled  in  his  own  interest  to  insist 
on  its  being  repudiated,  for  he  had  not  consented  to  put  his  share 
of  the  capital  at  the  risk  of  any  such  yenture.  There  are  some  cases 
also  in  which  parties  by  false  representations  have  induced  others  to 
act  upon  invalid  contracts  as  if  they  were  valid,  and  to  make  pay- 
ments, deliver  property,  or  otherwise  change  their  positions  in  reli- 
ance upon  the  contracts,  under  such  circumstances  that  nothing  but 
the  enforcement  of  the  contracts  will  do  complote  justice,  and  in  such 
cases  the  doctrine  of  estoppel  may  well  be  applied.  But  this  is  not 
such  a  case.  No  false  representations  are  alleged,  and  it  is  not'dis- 
puted  that  all  parties  were  fully  aware  of  all  the  facts.  They  must 
therefore  be  supposed  to  have  understood  that  the  contract  in  its 
inception  was  uUra  vires.  And  the  power  on  the  part  of  such  a  corpo- 
ration to  enter  into  contracts  of  speculation,  being  withheld  on  rea- 
sons of  public  policy,  for  the  protection  of  shareholders  and  the 
general  good  of  the  community,  the  act  neither  of  one  party  nor  of 
both  in  entering  into  it  can  work  an  estoppel  against  setting  up  the 
invalidity.  A  rule  of  law  established  for  the  public  good  cannot  be 
thus  defeated.  A  corporation  cannot,  by  the  mere  act  of  individ- 
ualsy  be  given  a  power  which  the  State  for  general  reasons  has  with- 
held from  it  Penn^i  ete.^  Nov.  Co.  v.  Dandridge^  8  Oill  &  J.  248. 319. 
Parties  may  also  be  estopped,  in  some  cases,  from  disputing  the 
validity  of  a  corporate  contract  when  it  has  been  fully  performed 
on  one  side,  and  when  nothing  short  of  enforcement  will  do  justice. 
To  quote  the  language  of  Gohstock,  0.  J.,  in  Parish  v.  Wheeler , 
22  N.  Y.  494,  508:  **  The  executed  dealings  of  corporations  must  be 
allowed  to  stand  for  and  against  both  the  parties,  when  the  plainest 
rules  of  good  faith  so  required.''  But  this  is  not  such  a  case.  The 
contract  has  only  been  performed  in  part.  The  defendant  has  re- 
ceived a  portion  of  the  property  bargained  for,  and  we  may  justly 
assume  that  what  has  been  received  has  passed  into  the  hands  of 
Hulz  and  been  paid  for,  so  that  the  defendant  will  lose  nothing  but 
the  anticipated  profits  on  the  remainder  if  the  contract  is  not  en- 
forced in  its  favor.  Those  profits  it  had  no  right  at  any  time  to 
count  upon;  and  in  contemplation  of  law,  there  can  be  no  injustice 
in  depriving  it  of  proOts  which  the  law  would  not  permit  it  to  bar- 
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gain  for.     No  valid  ground  for  estoppel  is  therefore  found  to  exist 
in  the  case. 

The  defendant  then,  if  the  plaintiff  has  established  a  valid  de* 
mand,  is  not  entitled  to  recoup  damages  for  refusal  to  make  com^ 
plete  performance,  because  to  allow  recoupment  would  be  indirectly 
to  enforce  the  contract. 

Whether  the  plaintiff  is  entitled  to  recover  for  the  goods  delivered 
and  not  paid  for  is  the  remaining  question.  The  defendant  has 
had  the  goods,  and  there  is  no  want  of  equity  in  requiring  it  to 
make  payment.  They  were  delivered  under  a  contract  which  bound 
neither  party,  and  though  the  plaintiff  is  the  party  who  now  refuses 
to  go  on  with  it,  the  defendant  was  at  liberty  to  do  the  same,  and 
we  cannot  know  that  it  would  not  have  done  so  if  the  change  in 
market  value  had  been  such  as  to  make  it  for  its  interest.  But 
however  that  may  be,  if  the  defendant  pays  for  the  property  re- 
ceived, the  parties  will  have  justice  meted  out  to  them  as  nearly  as 
is  now  possible. 

It  is  to  be  observed  that  the  contract,  though  void  in  law,  involved 
no  element  of  criminality,  and  nothing  of  an  immoral  nature.  The 
case  is  not  therefore  one  in  which  the  law  will  leave  the  parties  with- 
out redress  for  the  consequences  of  criminal  or  immoral  action. 
The  plamtiff  had  a  right  to  sell  her  manufacture,  and  to  be  paid 
for  it;  the  defendant  has  received  something  of  value  from  her, 
and  there  is  manifest  equity  in  its  being  required  to  make  payment, 
notwithstanding  it  exceeded  its  powers  in  the  purchase. 

The  cases  of  Pratt  v.  Short,  79  N.  Y.  437;  s.  c,  35  Am.  Rep. 
531;  Northwestern  Union  Packet  Co,  v.  Shaw,  37  Wis.  655;  s.  c, 
19  Am.  Rep.  781;  Harrimon  v.  Baptist  Church,  36  Oa.  186;  8.  c, 
36  Am.  Rep.  117,  are  in  point,  and  fully  sustain  the  judgment. 
The  principle  involved  is  considered  at  length  in  Whitney  Arms 
Co.  V.  Barlow,  63  N.  Y.  62;  s.  c,  20  Am.  Rep.  504,  and  is  sup- 
ported by  Thomas  v.  Railroad  Co.j  101  U.  S.  71;  In  re  Cork  £  Y. 
By,  Co,,  L.  R,  4  Oh.  App.  748;  In  re  National,  etc.  Society,  L.  R., 
5  Gh.  App.  309,  and  many  other  cases.  No  doubt  it  results  in  a 
degree  of  hardship  in  some  cases,  when  a  party  fails  to  obtain  all 
that  has  been  bargained  for,  but  the  loss  of  anticipated  advantages, 
as  an  incident  to  unauthorized  dealings,  is  one  for  which  the  par- 
ties themselves  are  responsible,  not  the  law. 

The  judgment  must  he  affirmed. 

The  other  j  ustices  concurred. 
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t 

I  (S7  mob.  168.) 

Munieipal  eorporaUan — tireet —  defeet  —  ice  and  tntne. 

The  more  aoQamaUttioii  of  iee  and  snow  in  city  streets  does  not  oonstitnte  m 

"  defect "  nor  a  wsnt  of  "  good  repair. '** 

ACTION  for  personal  injuries  by  negligence.     The  opinion  states 
the  case.     The  plaintiff  had  judgment  below. 

Henry  M.  JDuffield,  for  appellant 

Brennan  d  Donndlif,  for  appeUee. 

Gam PBILL,  J.  On  the  10th  of  Jannary,  1884,  plaintiff  in  the 
evening  slipped  on  a  cross-walk  at  the  comer  of  Prospect  and  Divi- 
sion streets  in  Detroit,  and  fell  and  broke  her  arm.  The  occasion 
of  her  fall  was  claimed  to  be  a  small  ridge  of  ice  formed  by  the 
trampling  of  snow,  and  melting  and  freezing  until  the  surface  was 
uneven.     She  recovered  below  and  the  city  brings  error. 

I'he  case  seems  to  have  been  fairly  presented  in  all  respects  so  as 
to  raise  two  qaestioi^  closely  connected^  which  are,  first,  whether 
such  a  condition  of  things  is  sach  as  is  covered  by  the  statute  which 
gives  a  remedy  for  injuries  on  highways  and  cross-walks;  and  second, 
whether  there  is  any  liability  without  further  notice  than  appeared 
here.  Upon  the  question  of  damages  the  verdict  was  reasonable, 
and  there  are  no  other  disputed  points  requiring  attention. 

It  has  been  the  settled  law  of  this  State  that  the  right  to  recover 
depends  entirely  upon  the  statute,  and  the  main  question  is  de- 
pendent on  its  construction.  Under  our  Constitution  the  title  of 
an  act  is  significant,  and  usually  controlling  in  determining  its 
scope,  and  in  this  case  it  is  of  some  importance.  The  body  of  the 
ststate  nlust  reasonably  harmonize  with  it,  and  in  this  instance 
there  is  snbBtantial  harmony. 

This  law  is  entitled  ''An  act  for  the  collection  of  damages  sus- 
tained by  reason  of  defective  public  highways,  streets,  bridges, 
cross-walks  and  culverts.''    Pub.  Acts  1879,  p.  223;  How.  Stat, 

*  See  0i(nsffhe99if  v.  OUjf  of  WaUrhurif  (51  Coon.  405),  50  Am.  Bep.  88;  Oroi$- 
mUtaeh  v.  OUy  ofMOwauIsee  (65  Wis.  81),  56  Am.  Rep.  614. 
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§§  1442-1446.  In  the  body  of  the  act  the  action  is  giren  for  injuries 
by  neglect  to  keep  these  in  good  repair,  and  in  a  condition  reason- 
ably safe  and  fit  for  travel,  by  the  township,  village,  dty,  or  cor- 
poration whose  duty  it  is  to  keep  the  same  in  good  repair.  §  1442. 
By  section  1445  it  is  made  the  duty  of  townships,  villages,  cities, 
or  corporations  to  keep  in  good  repair  so  that  they  shall  be  safe  and 
convenient  for  public  travel  at  all  times.  And  power  is  given  to 
levy  such  sum  beyond  the  means  formerly  provided  by  law,  not  ex- 
ceeding five  mills  on  the  dollar  in  each  year,  as  will  enable  them  to 
keep  these  easements  ''in  good  repair  at  all  times.''  The  liability 
is  not  to  apply  unless  the  municipality  has  had  reasonable  time  and 
opportunity  filter  the  ways  become  ''unsafe  or  unfit  for  travel,'' 
to  put  them  in  **  proper  condition  for  use,  and  has  not  used  reason- 
able diligence  therein."    §  1448. 

This  statute  covers  all  classes  of  municipalities,  and  undertakes 
to  deal  with  duties  common  to  all  of  them.  It  was  not  designed  to 
put  villages  and  cities  under  any  different  obligations  from  town- 
ships, in  regard  to  the  good  repair  of  such  ways  as  are  to  be  kept  in 
order.  And  so  far  as  our  attention  has  been  called  to  them,  ^he 
statutes  existing  elsewhere  have  made  no  essential  difference. 
Cities  naturally  have  many  more  ways  to  look  after,  but  the  failure 
to  do  so  involves  no  different  considerations.  The  judge  who  tried 
this  case  expressed  some  doubt  about  it,  but  left  it  to  be  determined 
by  appellate  proceedings,  should  the  jury  think  a  case  made  out 
under  his  charge. 

The  decisions  upon  the  liability  of  municipalities  for  winter  ob- 
structions to  ways,  although  several  cases  have  been  decided,  ard 
not  as  numerous  as  might  be  expected  if  there  were  any  general 
agreement  that  ice  and  snow  wore  to  be  removed  at  the  peril  of  the 
corporation.  Mr.  Dillon,  in  his  work  on  Municipal  Corporations, 
has  very  little  to  say  about  it,  and  ti\e  works  on  negligence  reoc^- 
nize  the  diversity  of  ruling  under  statutes  and  the  local  common 
law.  The  New  England  cases  which  were  cited,  and  others  which 
have  been  examined,  appear  to  rest  chiefly  on  ancient  statutes 
which  refer  expressly  to  the  duty  of  keeping  ways  clear  of  snow  and 
ice.  The  later  Massachusetts  authorities  tiro  more  guarded  than 
the  earlier  ones,  and  have  required  stricter  proof  of  negligence  than 
formerly.  The  cases  are  very  fully  collected  in  2  Eng.  &  Am.  Corp. 
Cas.  565,  571,  572,  579,  588;  4  Eng.  &  Am.  Corp.  Cas.  626,  627. 
They  agree  that  there  is  no  responsibility  unless  there  has  been  such 
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«ii  aocnmalation  as  will  amonnt  to  an  obstraction  of  the  waj  which 
is  dangerouB,  and  they  also  agree  that  a  city  is  not  liable  for  the 
manner  in  which  its  walks  and  other  stractures  and  ways  are 
planned.  It  may  perhaps  be  said  that  if  the  dnty  is  absolute  to  re* 
moTe  snch  slippery  accnmnlations  there  was  enough  to  go  to  the 
jniy  in  this  case,  proyided  the  city  was  sufficiently  notified.  But  the  * 
more  important  inquiry  is  whether  the  statute  covers  such  a  case. 

The  natural  meaning  of  the  act,  both  in  the  title  and  in  the  body, 
is  to  create  liabOity  only  for  having  ways  out  of  repair  and  defec- 
tive on  that  account.  Several  authorities  treat  the  class  of  obstruc- 
tions in  question  as  involving  want  of  repair  and  defects.  But  in 
the  absence  of  statutes  which  provide  for  them  as  such,  it  is  not  a 
natural  construction,  and  the  cases  are  more  consistent  which  deal 
with  these  things  as  acts  of  negligence  at  common  law.  A  great 
deal  however  may  fairly  depend  on  local  usage  in  determining 
duties  concerning  highways  in  winter.  Where  it  is  customary  to 
treat  the  removal  of  snow  and  ice  as  a  regular  part  of  highway 
management,  the  failure  to  look  after  it  may  be  properly  regarded 
4»  wrongful  and  negligent.  In  the  Eastern  States  this  is  done  much 
more  generally  than  elsewhere,  and  as  already  suggested,  the  re- 
ported cases  on  the  subject  do  not  indicate  any  thing  like  universal 
usage  in  that  direction.  There  is  probably  not  a  single  northern 
city  or  town  where  such  accidents  as  that  appearing  on  this  record 
do  not  occur  every  year.  The  reports  would  present  much  more 
numerous  precedents  if  it  were  the  general  supposition  that  such 
actions  would  lie. 

We  have  never  had  a  Michigan  statute  which  made  express  pro- 
vision for  removing  snow  and  ice;  and  the  laws  regulating  highway 
labor,  and  the  expenditure  of  highway  money,  are  all  framed  on 
the  theory  that  work  will  be  done  when  the  earth  is  uncovered. 
Onr  cities  are  empowered  to  clean  their  streets,  and  frequently  to 
remove  snow  and  filth;  but  this  has  seldom  if  ever  been  made 
obligatory,  or  treated  as  having  any  thing  to  do  with  street  repairs 
or  defects.  It  is  possible  that  highway  money  may  have  been  ex- 
pended in  towns  and  villages  to  clear  the  tracks  in  winter;  but  if 
so,  the  instances  are  exceptional,  and  not  within  the  language  of 
any  statute.  The  powers  and  duties  of  cities  concerning  highways, 
as  laid  down  by  the  general  incorporation  act,  are,  except  as  desig- 
nated, put  on  the  same  footing  as  those  of  townships.  How.  Stat., 
{  2635.     They  are  empowered  to  require  abutters  on  the  streets 
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to  remove  snow  and  ice  from  the  sidewalks,  and  to  do  it  for  them 
on  default ;  but  no .  sucli  reference  is  made  as  to  cross-walks. 
§§  2636-2641.  The  Tillage  act  is  still  narrower  in  its  operation^ 
although  similar.     How.  Stat.,  §  2855. 

Our  statutory  system  has  been  devised  to  meet  the  necessities  of 
a  rapidly  developing  country,  thinly  settled  in  many  places,  and 
witli  cities  covering  much  larger  spaces  than  would  be  required  for 
a  stationary  population.  It  would  be  a  great  hardship  and  involve 
ruinous  expense  if  all  of  the  multitudinous  ways  that  are  subject 
to  be  affected  by  winter  storms  are  to  be  constantly  watched  and 
diligently  kept  in  thoroughly  good  condition.  Most  communities 
may  be  relied  on  to  do  what  is  necessary  and  feasible.  But  no 
amount  of  diligence  can  supply  an  adequate  force  and  adequate 
means  to  detect  the  inevitable  accumulations  of  snow  trampled  into 
hardness  on  every  cross-walk  or  in  every  roadway.  In  the  city  of 
Detroit  it  is  estimated  that  there  are  more  than  10,000  cross-walks 
inside  of  the  suburbs.  Except  during  winter  there  is  not  much 
risk  that  dangerous  defects  will  be  numerous  or  unnoticed.  A 
walk  properly  laid  may  be  relied  on,  except  as  against  very  long 
wear  or  active  mischief.  But  a  few  passers-by  will  trample  the 
snow  into  ridges,  and  the  work  of  removing  tliem  would  be  enor- 
mous. The  charter  makes  no  adequate  provision  for  doing  it,  or  for 
finding  out  its  necessity.  The  municipal  police,  although  required 
to  use  vigilance,  and  be  faithful  in  doing  so,  is  not  a  city  agency 
in  any  sense,  and  there  is  no  other  agency  in  the  appointment  of 
the  city,  and  for  which  the  city  could  justly  be  held  responsible, 
that  could  gather  information  in  winter  that  would  be  at  all  avail- 
able to  secure  any  universal  and  efficient  care  of  the  streets  and 
cross-walks.  In  Rhode  Island,  after  the  decision  in  Providence  v. 
Ulapp,  17  How.  161,  which  construed  the  statutes  as  binding  the 
city  by  constructive  notice  of  ice  accumulations,  the  law  was  so 
changed  as  to  exonerate  from  liability  unless  express  notice  was 
given  to  the  city  authorities  of  the  danger  existing.  Snch  a  rule  is 
just  and  sensible,  where  the  liability  exists  at  all,  because  such 
dangers  are  apt  to  exist  in  many  places  at  the  same  time.  It  would 
certainly  be  a  violent  presumption  that  any  proper  city  official  of 
Detroit  actually  knew  of  the  existence  of  the  ice  ridge  on  this  par- 
ticular cross-walk.  And  it  would  be  still  more  singular  if  at  the 
same  time  there  were  not  several  hundred,  if  not  several  thousand, 
similar  places  in  the  city. 
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It  is  possible  that  some  legal  duty  ought  to  exist  for  clearing  off 
such  ridges  as  they  are  raised  by  the  feet  of  passengers  ;  but  to  pro- 
vide for  it  by  means  which  will  be  reasonable  and  not  oppressive  on 
the  many  towns  aud  municipalities  throughout  the  State  will  be  a 
task  of  some  ditiiculty.  We  are  satisfied  no  such  liability  has  thus 
far  been  provided  for. 

We  think  there  was  no  cause  of  action  made  out,  and  that  the 
judgment  must  be  reversed.  As  the  want  of  jurisdiction  ap|)eam 
on  the  record,  there  is  no  ground  for  a  new  trial. 

Judgment  reversed. 

Shxbwood  and  Ohamplin,  JJ.,  concurred ;  Coolby,  0.  J.,  did. 
not  sit. 


Atrbs  v.  Hubbabd. 

<S7  M loh.  fltt.) 

Ikumagei — eutUng  Umber — mitiake^ 

In  an  aeilon  of  damagM  for  trover  of  timber  cat  from  the  plaintliPB  lands  and 
banled  to  a  steamer,  three  and  a  half  miles  distant,  the  catting  having  been 
done  by  mistake,  the  measaie  of  recovery  Is  the  value  at  the  time  and  place 
of  cutting.* 

TROVEB.    The  opinion  states  the  case.    The  plaintiff  had  judg^ 
ment  below. 
> 

Wifieor  A  Snever  and  Wm.  T.  Mitehett^  for  appellant. 

James  H.  Hatt^  for  appeUees. 

Shbbwood,  J.  The  firm  of  B.  B.  Hubbard  A;  Co.,  of  which  the 
defendant  was  a  member,  in  the  month  of  December,  1884,  let  a 
contract  to  John  Montgomery  to  cut  logs  and  timber  during  the 
winter,  on  their  lands  in  Huron  county,  and  haul  and  put  the  same 
afloat  in  Willow  creek,  for  the  agreed  price  of  $3.50  per  thousand 
feeL  Montgomery  proceeded  under  his  contract,  and  cut,  hauled 
and  placed  in  the  creek  a  large  quantity  of  logs,  and  the  company 
was  informed  and  supposed  that  all  were  taken  from  the  land  of  de-^ 
fcndant,  and  never  knew  to  the  contraiy,  so  far  as  we  can  discover, 
until  about  the  month  of  February,  1880.     On   the  14th  day  of 

*  See  Coal,  etc,,  Co,  (16  Lea,  800),  54  Am.  Rep.  416. 
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August,  1880,  the  plaintiff  brought  this  suit  in  troyer  to  recover  for 
the  value  of  the  timber  taken  by  the  defendant's  company  from  the 
lands  of  the  plaintiff,  and  upon  the  trial  obtained  a  judgment  against 
the  defendant  for  the  sum  of  $896.95.  The  defendant  brings  error, 
based  upon  the  rulings  and  charge  of  the  court  on  the  subject  of 
damages. 

It  appears  from  the  testimony  that  the  land  of  plaintiff,  from 
which  the  timber  was  taken,  sought  to  be  recovered  for,  is  about 
three  and  one-half  miles  from  Willow  creek,  at  the  point  where 
Montgomery  delivered  them  to  the  defendant,  and  the  plaintiff 
claims  that  he  should  recover  the  value  of  the  logs  at  that  point 
delivered  in  the  creek.  The  defendant,  on  the  contrary,  insists  that 
the  conversion,  if  any  was  by  his  servants  in  the  woods  where  the 
timber  stood  upon  plaintiff's  land,  and  that  the  damages  for  which 
he  was  liable,  if  any,  was  the  value  of  the  stumpage.  The  court 
instructed  the  jury  in  accordance  with  the  views  of  plaintiff's  coun- 
sel, and  the  verdict  of  the  jury  was  rendered  accordingly. 

There  is  no  evidence  in  the  case  tending  to  show  that  the  defend- 
ant, his  company,  or  Montgomery,  intended  any  trespass  or  knew 
they  were  upon  the  land  of  the  plaintiff  in  cutting  the  timber.. 

We  think  the  Circuit  judge  erred  in  his  instruction  to  the  jury. 
We  discover  nothing  in  the  case  indicating  any  willful  or  negligent 
trespass  on  .the  part  of  the  defendant  or  the  company's  employees. 
The  general  rule  of  damagiBS  is  the  value  of  the  property  lost  under 
such  circumstances  at  the  time  and  place  of  conversion.  The  dec- 
laration avers  plaintiff's  possession  of  the  land,  and  the  ownership 
of  the  property  taken,  and  that  upon  the  land  the  property  was 
taken,  and  there  came  to  the  possession  of  the  defendant  by  finding, 
and  on  the  same  day  and  place  the  defendant  converted  the  same. 
The  record  shows  this  declaration  supported  by  the  proofigJ'  Com- 
plete indemnity  for  the  actual  loss  sustained  in  this  case  by  tlie 
plaintiff  is  what  he  was  entitled  to  recover.  In  civil  actions  the 
amount  of  recovery  does  not  depend  upon  the  form  of  the  action, 
in  a  case  like  the  present ;  but  whether  it  be  upon  contract  or  m 
tort,  the  proper  measure  of  damages,  except  in  cases  where  puni- 
tory damages  are  allowed,  is  just  indemnity  to  the  party  injured  for 
the  loss  which  is  the  natural,  reasonable  and  proximate  cause  or  re- 
sult of  the  wrongful  act  complained  of.  Baker  v.  Drak$y  53  N.  Y. 
211 ;  Page  v.  Fowler,  39  Cal.  412 ;  Forsyth  v.  Wette,  41  Penn.  St. 
291  ;  Single  v.  Schneider,  30  Wis.  570  ;  ffungerford  v.  Red/ord,  29 
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Wis.  345 ;  Allison  ▼.  ChandUr,  11  Mich.  542 ;  Warren  r.  Cole,  15 
Mich.  265  ;  Daily  Post  Co.  t.  McArihur,  16  Mich.447 ;  Northrup 
V.  McGitt,  28  Mich.  238 ;  Winchester  y.  Oraig,  33  Mich.  205 ;  Allen 
V.  Kinyon,  41  Mich.  281 ;  Weymmth  ▼.  Ry.  Co.,  17  Wis.  550 ;  TiU 
den  V.  Johnson^  52  Vt  628 ;  8.  o.,  36  Am.  Bep.  769  ;  Cushing  v. 
LimgfeUoWy  26  Me.  306 ;  Bnehy  y.  Nashville,  58  Tenn.  144 ;  Thomp' 
son  T.  Moiles,  46  Mich.  42.  Each  case  howeyer  mast  necessarily  to 
a  very  great  extent  depend  upon  its  own  peculiar  circumstances  and 
equities.  Brwin  y.  Clark,  13  Mich.  10 ;  Itipley  y.  Davis,  15  Mich. 
M;  ^Um  y.  Einyon,  41  Mich.  28L 

We  think  the  testimony  offered  and  rejected  by  the  court  was 
competent  as  evidence  tending  to  show  the  yalue  of  the  proi> 
€rty,  even  under  the  theory  of  the  plaintiffs.  It  was  only  oue 
means  of  arriving  at  the  yalue  of  the  property  at  the. place  where 
the  plaintiff  claims  the  conversion  occurred.  In  no  view  that  we 
can  take  of  the  case,  as  presented  upon  this  record,  can  the  rulings 
of  the  court  be  sustained ;  and  the  judgment  must  be  reversed  and 
it  new  trial  granted. 

The  other  justices  concurred.  Judgment  reversed. 


Watrous  v.  Allbk. 

(ff7  MIoh.  80.) 
Oodenant  — agcdml  Miling  Uquorn  —  it^wMlUen. 

A  oonditiOD  in  a  deed  that  no  intoxicating  llquora  shall  eyer  be  sold  on  the 
premises  is  valid,  and  although  a  forfeit  are  will  not  be  enforced  for  a  breach, 
jet  an  injunction  maj  issne  against  it. 


B 


ILL  for  injunction.    The  opinion  states  the  case.    The  defend- 
ant had  judgment  below. 


C.  W,  Perry  and  J.  L.  Potts  and  Mann  dt  Van  Kleeekffor  com- 
plainant. 

TYaskf  Oraut  it  Smith  and  E.  D.  Wheatan,  for  appellee. 

CooLEy,  C.  J.     The  purpose  of  the  bill  in  this  case  is  to  obtain 
a  perpetual  injunction  against  the  carrying  on  of  the  business  of 
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dealing  in  intoxicating  drinks  on  certain  premiseB  in  the  Tillage  of 
Meredith,  in  the  coanty  of  Clare. 

The  allegations  of  the  bill  are  as  follows : 

On  Febraary  28,  1884,  Thomas  J.  McGlennan  was  owner  of  the 
premises  in  question,  and  sold  the  same  to  the  defendants  James 
D.  Allen  and  William  F.  Holtz,  and  made  and  deliyered  to  them  a 
a  deed  thereof.     This  deed  contained  the  following  proviso: 

*^  Provided  always,  and  this  contract  and  the  estate  in  said  prem- 
ises hereby  created  is  subject  to  the  express  condition,  that  if  the 
parties  of  the  second  part,  their  heirs  and  assigns,  shall  at  any  time 
sell  or  keep  for  sale  upon  said  above  granted  premises,  or  know- 
ingly permit  any  person  under  them  so  to  sell  or  keep  for  sale,  any 
spirituous  or  intoxicating  liquors,  whether  distilled  or  fermented, 
the  entire  title  and  estate  in  and  to  said  premises  hereby  sold  and 
created  shall  cease,  and  the  title  to  said  premises  shall  thereupon 
at  once  revert  to  and  vest  in  the  parties  of  the  first  part,  their  heirs 
and  assigns  forever,  and  shall  be  lawful  for  the  said  parties  of  the 
first  part,  their  heirs  and  assigns  to  re-enter  upon  said  premises, 
and  said  parties  of  the  second  part,  their  heirs  and  assigns,  and 
every  person  claiming  under  him  or  them,  wholly  to  remove,  expeU 
or  put  ouf 

This  deed  was  recorded  in  the  otBoe  of  the  county  register  of  deeds, 
March  29, 1884»  but  when  recorded  this  proviso  had  been  stricken 
out.  Afterward,  on  June  7,  1884^  McOlennan  made  a  general  as- 
signment and  transfer  of  all  his  property,  real  and  personal,  and 
all  actions  and  causes  of  action,  reversions  and  benefits,  to  com- 
plainant Watrous,  and  Watrous  took  possession  of  the  property 
under  the  assignment. 

At  the  time  of  the  execution  and  delivery  of  the  deed  to  Allen 
and  Holtz,  McClennan  was  the  owner  of  a  large  amount  of  real 
estate  in  said  village  of  Meredith,  and  so  continued  to  be  until  the 
assignment  to  complainant  Watrous;  and  the  bill  avers  **  that  he 
platted  said  village,  and  was  the  proprietor  and  owner  of  the  plat 
thereof  and  was  thereby  directly  and  specially  interested  in  having 
the  said  condition  so  inserted  in  said  deed  observed  and  enforced, 
and  that  the  same  was  so  inserted  for  his  benefit  as  owner  of  the 
land  and  lots  in  the  vicinity  and  contiguous  to  said  premises,  and 
that  whatever  rights,  interests  and  benefits  the  said  McClennan  had 
by  virtue  of  said  condition  and  in  the  reversion  of  said  premises  for 
the  violation  thereof,  belong  to  complainant." 
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On  or  aboat  the  first  day  of  Aagnst,  1884»  William  O'Brien  took 
possession  of  the  lot  so  conveyed  to  Allen  and  Holtz,  and  has  com- 
menced the  sale  of  intoxicating  liqaors  thereon  as  a  regular  busi- 
ness. O'Brien  was  aware  when  he  did  so  of  the  condition  in  the 
McGlennan  deed,  which  the  bill  ayers  was  stricken  out  by  Allen 
wrongfully,  the  act  of  striking  it  out  being  an  act  of  forgery.  O'Brien 
was  warned  not  to  enter  upon  such  business  before  he  did  so,  but 
refused  to  heed  the  warning.  The  bill  avers  special  injury  to  com- 
plainant Watrous  as  owner  of  the  lands  conveyed  to  him  by  Mc- 
Olennan,  and  prays  that  the  estate  so  conveyed  to  Allen  and  Holtz 
be  decreed  to  be  forfeited  for  breach  of  condition;  that  the  defend- 
ants, and  all  persons  holding  from  or  under  them,  be  enjoined  and 
restrained  from  giving,  delivering,  selling  or  keeping  for  sale  any 
spirituous  or  intoxicating  liquors,  whether  distilled  or  fermented, 
on  said  premises,  and  for  other  and  further  relief. 

The  defendants  answered,  admitting  the  principal  allegations  in 
the  bill,  but  alleging  that  the  condition  in  McClennan's  deed  to 
Allen  and  Holtz  was  inserted  without  the  knowledge  of  the  gran- 
tees, who  were  not  aware  of  it  until  some  time  afterward  and  then 
erased  it,  as  they  claimed  they  had  a  right  to  do.  Defendants 
denied  ^'that  said  complainant  sustains  any  damage  by  reason  <  T 
the  sale  of  liquors  as  described  therein,  except  that  said  complainant 
Watrous  and  said  McGlennan  are  engaged  in  the  sale  of  liquor  in 
said  village,  and  it  is  possible  that  they  may  not  be  able  to  sell  quite 
as  much  liquor  as  they  would  if  there  was  no  opposition,  and  they 
may  be  compelled  to  sell  a  better  article  and  at  more  reasonable 
rates;  and  in  the  loss  of  such  profits  as  a  monopoly  of  the  liquor 
trade  might  give  them,  they  may  be  to  that  extent  damaged,  but 
that  complainant  suffers  damage  in  no  other  way.  And  defendants 
aver  that  if  said  prohibitory  clause  had  been  lawfully  inserted  in 
said  deed  it  was  Yoid,  as  a  clause  inserted  to  create  a  monopoly, 
and  in  restraint  of  trade.''  They  also  claimed  that  McGlennan 
consented  to  waive  the  condition  before  O'Brien  began  business. 

The  cause  was  heard  on  pleadings  and  proofs,  and  the  bill  dis- 
missed. The  complainant  appears  to  have  made  an  affirmative 
isaae  upon  the  facts,  but  defendants  insist  that  they  established  their 
aUegation  that  the  condition  was  not  in  the  deed  with  their  assent. 
On  this  the  burden  of  proof  was  upon  them,  but  we  cannot  say  the 
preponderance  of  evidence  is  in  their  favor.  The  erasing  of  the 
condition  was  without  any  application  to  McGlennan  for  correction, 
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and  had  all  the  appearance  of  haying  been  done  secretly  in  the 
expectation  of  obtaining  a  benefit  from  a  recording  of  an  instrument 
that  on  its  face  showed  no  restrictions. 

The  defendants  also  rely  apon  evidence  that  McGlennan  waived 
the  condition.  An  agent  of  O'Brien  testified  that  in  a  certain  inter- 
view, in  which  McGlennan  several  times  refused  to  assent  to  waiving 
the  condition,  he  finally  did  so.  The  evidence  is  not  very  satis- 
factory, but  when  followed  by  further  testimony  from  the  same 
agent  that  he  soon  afterward  went  to  McGlennan,  and  endeavored 
to  secure  his  consent  to  0*Brien's  proposed  business  by  promising 
him  ten  per  cent  of  the  profits,  we  are  not  left  in  doubt  that  there 
is  some  error  in  the  first  evidence. 

The  defendants  also  rely  upon  the  legal  proposition  that  con- 
ditions in  restraint  of  trade  are  void.  This,  in  its  application  to  a 
parallel  case,  was  considered  in  Seal  v.  ChMe,  31  Mich.  490,  where 
the  authorities  are  collated  and  examined.  It  was  there  held  that 
a  covenant  in  restraint  of  trade,  so  far  as  the  covenantee  had  in  his 
own  business  an  interest  in  enforcing  it,  might  be  valid.  This  case 
comes  within  the  decision  in  that  case.  See  also  Dof-y  v.  Martin, 
32  Mich.  402 ;  Caswell  v.  Gibbs,  33  Mich.  dSZ.  There  is  nothing 
in  the  position  taken  by  the  defense  that  the  condition  tends  to  the 
establishment  of  a  monopoly  in  the  business  of  selling  intoxicating 
drinks,  and  is  thus  opposed  to  public  policy.  It  is  not  the  policy 
of  this  State  that  every  one  should  sell  intoxicating  drinks  who 
pleases.  On  the  contrary,  heavy  taxes  are  levied  and  onerous  con- 
ditions imposed  by  the  State  for  the  express  purpose  of  limiting  the 
number  of  those  who  shall  sell;  and  the  condition  in  question  is 
directly  in  the  line  of  that  policy,  instead  of  being  opposed  to  it. 

This  disposes  of  all  the  grounds  of  defense  which  are  brought  to 
our  notice  by  the  brief  in  this  court. 

The  complainant  is  not  entitled  to  enforce  a  forfeiture  of  the 
estate  in  equity,  for  equity  does  not  aid  in  enforcing  forfeitures. 
Crane  v.  Dtoyer,  9  Mich.  350;  White  v.  Part  Huron,  etc.,  R.  Co,, 
13  Mich.  356;  Wing  v.  Railey,  14  Mich.  83;  Horeburg  v.  Baher, 
1  Pet.  232;  Livingston  v.  Tompkins,  4  Johns.  Gh.  415;  Smith  v. 
Jeweti,  40  N.  H.  530;  Warner  v.  Bennett,  31  Gonn.  468.  But  on 
the  hearing  in  this  court  they  do  not  claim  a  forfeiture,  and  only 
ask  the  enforcement  oJF  the  condition  as  an  agreement.  This  is  a 
remedy  much  more  favorable  to  the  defendants  than  the  remedy  of 
law,  for  the  equitable  remedy  only  compels  the  party  to  abide  by 
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the  agreement,  while  the  remedy  at  law  takes  from  him  the  pro^K 
erty  he  has  paid  for,  and  operates  as  a  punishment.  Injunction 
then  to  restrain  a  breach  of  a  condition,  if  the  condition  is  legal, 
is  perfectly  reasonable.  It  was  so  declared  in  Clark  v.  Martin^  49 
Penn.  St  289,  where  as  in  this  case  the  remedy  was  sought  by  a 
grantee  of  the  party  in  whose  favor  the  condition  had  been  reserred. 
He  had  become  purchaser  of  a  lot  adjoining  that  which  the  defend- 
ant had  bought  subject  to  the  condition,  and  was  held  entitled  to 
a  perpetual  injunction,  upon  the  ground  that  the  condition  was 
imposed  for  the  benefit  of  such  adjoining  lot.  ''Common  sense/' 
say  the  court,  ''cannot  doubt  its  jmrpose;  and  thus  it  becomes 
plain  that  the  duty  created  by  the  condition  and  restriction  is  a 
duty  to  the  owner  of  the  adjoining  lot,  whoever  he  might  be.''  A 
like  case  is  Whitftey  v.  CTnion  Ry.  Co,f  11  Gray,  359.  Bioelow,  J. , 
delivering  the  oi)inion  of  the  court,  after  speaking  pf^the  restrictions 
which  appeared  in  the  deed  then  in  question,  said:  "The  purpose 
of  inserting  them  in  the  deed  is  manifest  It  was  to  prevent  such 
a  use  of  the  premises  by  the  grantee  and  those  claiming  under  him, 
as  might  diminish  the  value  of  tiie  residue  of  the  land  belonging 
to  the  grantor,  or  impair  its  eligibility  as  sites  for  private  residences. 
That  such  a  purpose  is  a  legitimate  one,  and  may  be  earned  out, 
consistently  with  the  rules  of  law,  by  reasonable  and  proper  cov- 
enants, conditions  or  restrictions,  cannot  be  doubted.  Every 
owner  of  real  projierty  has  the  right  so  to  deal  with  it  as  to  restrain 
its  use  by  its  grantees  within  such  limits  as  to  prevent  its  appropri- 
ation to  purposes  which  will  im^mir  the  value  or  diminish  the  plest- 
sure  of  the  enjoyment  of  the  land  which  he  retains.  The  only 
restriction  on  this  right  is  that  it  shall  be  exercised  reasonably, 
with  a  due  regard  to  public  policy,  and  without  creating  any  un- 
lawful restraint  on  trade.  Nor  can  there  be  any.  doubt  that  in 
whatever  form  such  a  restraint  is  placed  on  real  estate  by  the 
terms  of  a  grant,  whether  it  is  in  the  technical  form  of  a  con- 
dition or  covenant,  or  of  a  reservation  or  exception  in  the  deed, 
or  by  words  which  give  to  the  acceptance  of  the  deed  by  the 
grantee  the  force  and  effect  of  a  parol  agreement,  it  is  binding 
as  between  the  grantor  and  the  immediate  grantee,  and  can 
be  enforced  against  him  by  suitable  process,  both  in  law  and 
equity.''  And  he  proceeds  to  show  that  it  may  also  be  enforced 
as  against  those  who  shall  derive  interest  through  or  under  the 
grantee. 
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Those  cases,  in  which  it  was  held  that  the  fact  that  a  penalty  or 
forfeiture  is  imposed  for  doing  a  prohibited  act  is  no  obstacle  to 
the  inteqiosition  of  equity  by  injunction,  rest  on  the  same  principle. 
French  v.  Mamie  y  2  Drury  &  War.  2C0;  Colen  v.  Sim  a,  Kay  56;  5 
DeOex,  M.  &  G.  1;  Barret  v.  Blagrave,  5  Ves.  555;  Hardy  v.  Mar- 
tin,  I  Cox,  26.  So  do  cases  in  which  6]>ecific  performance  is  de- 
creed, notwithsUmding  theconti-act  provides  for  stipulated  damages. 
Fox  V.  Scard,  33  Beav.  327;  Howard  v.  Woodward,  10  Jur.  (N.  S) 
1123.  This  is  i)erfect]y  reasonable  and  equitable;  for  the  ix^nalty, 
forfeiture  or  fixed  damages  are  only  agreed  upon  to  render  it  more 
improbable  that  the  act  against  which  they  are  dii'ected  will  be 
committed. 

The  cases  above  referred  to  sufficiently  show  that  the  remedy 
may  be  had  by  and  against  the  assigns  of  the  respective  parties,  but 
the  following  cases  may  be  cited  to  the  same:  Tulk  v.  Maxhat/,  2 
Phill.  774;  Mann  y.  Stephens,  15  Sim.  377;  Hills  v.  Milhr,  3  Paige, 
254;  Barrow  v.  Richard,  8  Paige,  354;  Brouioer  v.  JoneSf  23  Barb. 
153;  Limee  v.  Mixer,  101  Mass.  512;  Gilbert  v.  Petder,  38  N.  Y. 
165;  Atlantic  Dock  Co.  v.  Leavitt,  54  N.  Y.  35;  s.  c,  13  Am.  Rep. 
556.  Even  a  parol  agreement,  if  once  executed,  may  be  subsequently 
enforced  in  behalf  of  parties  for  whose  benefit  it  was  intended. 
Talbnadge  v.  Bast  River  Bank,  2  Duer,  614. 

That  a  condition  like  that  in  this  case  is  valid  in  law  was  decided 
in  Smith  v.  Barrie,  56  Mich.  314;  8.  c,  56  Am.  Rep.  391,  at  the 
hist  term  of  this  court,  and  is  not  now  in  question.  A  perpetual 
injunction  should  be  decreed,  and  complainant  should  recover  his 
costs. 

Injunction  decreed. 
.    Sherwood  and  Ohamplin,  JJ.,  concurred. 

Campbell,  J.    I  think  the  case  is  not  one  for  equity. 
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Thomas  v.  Caulkett. 

(ST  Mich.  808.) 

Oonimet  — pubiie  poUcy  —  value  of  medital  iertiees. 

Where  a  doctor  was  employed  bj  one  injured  in  a  railway  accident  to 
explain  his  injuries  to  the  company,  on  the  agreement  that  if  $1,500  should 
be  recovered  for  the  injury,  he  was  to  have  $800,  and  if  $2,000,  he  should 
have  $500,  hdd,  that  the  agreement  was  illegal. 


The 


ASSUMPSIT  for  aeryices.    The  opinion  states  the  case. 
plainti£F  had  judgment  below. 

Thew  d  iMtta  and  FT.  B.  Williams,  for  appellant. 
Pope  A  Hart  and  Sidney  Thofnas,  for  appellee. 

Campbbll,  J.  Plaintiff  sned  defendant  for  servioes  in  going 
with  him  from  Allegan  to  Detroit,  and  giving  his  views  abont 
defendant's  condition,  arising  out  of  injaries  in  a  railroad  accident 
npon  the  Lake  Shore  &  Michigan  Southern  road.  There  were 
.some  further  items  for  expenses  and  treatment. 

The  defendant  considered  that  he  had  a  cause  of  action  for  his 
injuries,  and  had  some  correspondence  with  the  company,  who 
would  not  pay  him  what  he  was  willing  to  accept.  Finally  it  was 
4irrauged  that  he  should  go  to  Detroit  and  confer  with  the  counsel 
of  the  company,  and  if  necessary  be  examined.  Plaintiff  was  to  go 
with  him,  and  defendant  procured  a  pass  for  both.  Plaintiff  had 
also  a  desire  to  attend  a  medical  conimencemeut.  The  parties  differ 
in  their  statements  concerning  the  terms  and  arrangements. 

Plaintiff  testified  in  substance,  that  having  ascertained  that 
defendant  was  willing  to  accept  $1,200,  although  as  both  testify, 
he  thought  he  ought  to  have  $1,500  or  moi'e,  they  had  a  conference 
in  which  it  was  understood  that  if  defendant  received  $1,500  plain- 
tiff should  have  $300;  if  $2,0u0,  $500;  and  in  similar  way  for  a 
larger  sum.  Plaintiff's  employment  was  to  lay  the  facts  before  the 
company's  counsel  and  medical  advisers.  At  Detroit,  at  plaintiff's 
suggestion,  defendant  was  examined  by  another  surgeon;  and  he 
was  also  examined  by  Dr.  McLean,  the  company's  surgeon;  and  a 
settlement  was  finally  had  upon  Dr.  McLean.'8  report  of  the  case, 
the  amount  having  been  reached  bv  a  deduction  of  defendant's 
Vol.  LVIII  — 47 
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demand  of  12,500  down  to  $1,500.  Defendant  did  all  the  pecnniarj 
negotiating  himself,  but  plaintiff  advised  him  at  diffei*ent  times 
what  to  demand,  and  that  lie  ought  to  liave  all  tliat  he  asked. 

The  declaration  contained  a  special  count  and  the  common 
counts.  Snch  questions  as  arose  under  the  special  count,  as  snch, 
were  put  out  of  the  case  by  its  relinquisiiment  on  trial.  As  the 
demand  for  compensation  was  for  money  actually  due  under  any 
contract,  if  one  existed,  it  was  recoverable  under  the  common 
counts.  The  verdict  of  the  jury  was  for  an  amount  which  if  based 
on  the  special  contract  must  have  left  out  items  additional,  which 
had  testimony  to  snp]>ort  them.  Nevertheless  we  cannot  say  as 
matter  of  law,  that  the  finding  may  not  have  been  based  on  the 
special  agreement  to  which  plaintiff  testified.  We  must  therefore 
treat  it  as  in  the  case. 

Upon  the  proof  of  the  value  of  plaintiff's  services,  apart  from 
any  special  contract,  we  do  not  see  that  the  testimony  was  improper. 
It  cannot  be  held,  as  matter  of  law,  that  the  value  of  scientific  ser- 
vices depends  on  a  man's  actual  average  daily  receipts.  If  that 
were  so,  there  could  be  no  room  for  advancement  A  physician's 
services  may  be  worth  much  more  than  this.  A  jury  may  ])roperl7 
have  before  them  all  the  elements  which  will  aid  them  in  forming 
a  judgment,  and  may,  where  these  elements  are  various,  draw  their 
own  conclusions  by  comparison.  The  services  rendered  hei'e  were 
the  description  and  medical  interpretation  of  a  serious  and  some- 
what obscure  injury,  which  it  seems  likely  from  the  testimony  of  the 
witnesses  required  considerable  professional  skill  to  perceive  and 
appreciate,  and  describe  clearly.  It  appears  also  that  the  concUu 
sions  and  descriptions  of  plaintiff  corresponded  with  those  of  the 
other  gentlemen  who  acted  in  the  matter.  The  value  of  a  phy- 
sician s  services  of  that  kind  could  not  very  well  be  measured  by  his 
usual  receipts  in  daily  business  to  such  an  extent  as  to  exclude 
opinions  of  competent  men  as  to  their  worth. 

The  only  really  important  question  before  us  is  whether  the 
special  contract  testified  to,  and  on  which  the  jury  may  have  acted, 
was  legally  valid.  The  testimony  of  defendant,  as  well  as  of  other 
witnesses,  fails  to  indicate  that  plaintiff  made  any  statements  which 
were  not  accurate.  But  the  contract  must  be  measured  by  its  ten- 
dency, and  not  merely  by  what  was  done  to  carry  it  out.  There  is 
no  particular  reason  .to  suppose  defendant  got  anymore  than  he 
should  have  got.     This  however  is  not  the  test. 
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When  we  come  down  to  the  real  nature  of  this  alleged  contract, 
it  is  one  which  contemplated  that  plaintiff  was  to  give  his  view  of 
the  facts  relating  to  defendant's  physical  condition  and  injuries, 
as  they  bad  existed  and  been  deyeloped  under  his  observation,  and 
the  medical  bearing  of  these  facts,  and  the  extent  of  past  or  future 
dangers  and  sufferings.  While  it  is  probable,  from  the  medical 
testimony,  that  the  present  condition  and  future  prospects  can  be 
got  at  with  considerable  certainty,  yet  it  is  also  possible  that  some 
complications  may  escape  detection,  and  some  appearances  may  be 
ambignons,  unless  explained  by  previous  symptoms  or  conditions. 
Beyond  this  there  can  be  no  doubt  that  suggestions  may  often  be  made 
by  one  physician  which  will  aid  others,  to  whom  they  might  not  have 
occurred  from  their  own  experience  or  observation.  Under  these  cir- 
cumstances, it  is  at  least  possible,  if  not  probable,  that  the  judgment 
ultimately  formed  will  depend  very  much  on  the  facts  and  opinions 
and  the  coloring  of  the  statements  furnished  by  the  person  relied  upon 
as  best  informed.  He  puts  himself  in  a  position  where  both  parties 
are  expected  to  rely  upon  him,  and  to  act  on  what  he  says. 

When  under  such  circumstances  he  makes  the  disclosure  of  his 
knowledge  and  opinions  the  subject  of  a  contract,  whereby  his  com- 
jtensation  is  to  depend  on  the  amount  obtained  by  his  employer  by 
reason  of  the  disclosure,  it  is  plain  that  he  puts  himself  in  a  posi- 
tion where  it  is  his  interest  to  exaggerate.  If  he  were  to  explain 
to  those  whom  he  is  to  influence  that  he  is  acting  under  such  an 
employment,  and  as  a  solicitor,  then  there  would  be  nothing  to  put 
him  on  a  different  footing  than  other  known  agents.  But  no  such 
explanation  was  contemplated,  and  none  given.  And  however 
honest  a  man's  actual  intentions  may  be,  and  however  truthful  he 
may  be,  there  is  a  direct  temptation  to  misrepresent,  and  a  direct 
danger  that  the  misrepresentation  will  operate  injuriously  to  the 
parties  dealt  with.  Such  secret  agreements  by  persons  putting 
themselves  in  positions  of  confidence  come  within  recognized  pro- 
hibitory rales  as  tending  to  defraud.  In  such  cases  we  cannot  ex- 
pect to  find  precisely  analogous  precedents,  but  the  principle  is 
familiar  and  of  long  standing.  It  belongs  with  the  class  of  com- 
binations to  raise  prices  by  biddings  at  auction,  or  other  devioes 
whereby  the  illegality  is  not  worked  out  merely  by  success,  but  in- 
heres in  the  transaction  itself,  and  with  those  contracts  where  suc- 
cess is  dependent  on  personal  inflaenoe  and  persuasion,  having  the 
appearance  of  disinterestedness. 
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Upon  this  point  we  think  the  court  evred  in  not  so  charging  the 
jury,  and  therefore  the  judgment  must  be  reversed,  and  a  new  trial 
ordered. 

JudgmmU  rtmn^d. 
OooLBY,  0.  J«,  and  Champlin,  J.,  oonourred. 


People  y.  Shaw. 

(57  Mloh.408.) 
Oriiniiud  law — larceny  —  trick. 

The  taking  of  money  hj  confederates  on  a  sham  bet  contrived  by  them  t» 
defraud  a  person  who  advances  the  money  i^nd  takes  part  in  the  tranaaettoa, 
is  larceny.* 


C 


ONVICTION  of  larceny.     The  opinion  states  the  case. 


Moses  Taggart^  attorney-general,  for  people. 
Frank  A.  Dean,  for  appellant. 

Campbell,  J.  Bespondents  were  convicted  of  larceny  from 
James  Brown  of  180  in  money,  which  was  accomplished  by  means 
of  legerdemain  with  marked  cards.  The  only  substantial  question 
before  us,  worth  noticing,  is  whether  the  fraudulent  transaction, 
whereby  the  victim  was  deprived  of  his  money,  came  within  the 
definition  of  that  offense.  Although  he  was  taken  in  while  trying 
to  aid  in  performing  a  sharp  trick  himself,  yet  this  may  not  destroy 
the  public  wrong  if  one  existed. 

Shaw  and  Jones  were  confederates  in  the  fraud.  Shaw  had 
introduced  himself  to  Brown  as  a  traveller  for  a  tea-dealing  firm  in 
Cincinnati,  and  told  him  that  one  of  the  means  for  getting  custom 
in  a  new  place  was  offering  ])urchasers  a  chance,  by  drawing  cards, 
to  get  fifty  pounds  free,  in  addition  to  the  purchase,  if  they  drew 
the  winning  card.  In  oixier  to  carry  out  the  scheme,  he  wanted 
Brown  to  accompany  him.  and  showed  him  how  to  draw  the  lucky 
card,  by  a  little  dot  on  the  back.  While  they  were  practicing,  and 
Brown  succeeded  each  time  in  drawing  the  card,  Jones  came  up, 

*  See  PeopU  v.  Bay  (66  Cal.  423),  56  Am.  Rep.  109.       "'  " 
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appearing  to  be  a  stranger,  and  inquired  what  they  were  doing,  and 
Shaw  told  him  he  would  show  him,  and  gave  him  the  same  expla- 
uation  as  to  the  mode  of  selling  tea,  but  did  not  tell  him  about  the 
marked  cards.  Shaw,  after  some  talk,  said  that  Bro:wn  could  draw 
the  fifty  pound  card.  Jones  offered  to  bet  tlOO  that  he  could  not, 
and  he  held  out  to  Shaw  what  seemed  to  be  a  roll  of  bills.  Shaw 
said  he  had  not  the  money,  but  had  a  $300  check.  Jones  said  he 
did  not  want  the  check;  he  wanted  money.  Shaw  asked  Brown  if 
he  had  it.  Brown  said  he  had  not  a  $100,  but  had  $80.  Brown, 
at  Shaw's  request,  handed  him  the  $80,  and  Shaw  whispered  to  him 
to  draw  the  marked  card.  He  drew  it  and  it  was  a  blank,  and 
Shaw  at  once  handed  the  money  to  Jones.  There  were  some  sub- 
sequent performances  which  indicated  the  conspiracy  between  the 
respondents,  but  the  larceny  was  charged  on  these  facts,  and  their 
purpose.  The  court  below  refused  to  charge  the  jury  that  they  did 
not  make  out  larceny.  No  other  part  of  the  general  charge  is 
material,  as  it  all  rested  on  an  explanation  of  principles  involved  in 
holding  that  it  might  be  larceny  if  done  with  intent  to  steal. 
Brown  testified  that  he  expected  the  money  to  be  handed  back,  and 
that  Shaw  would  infallibly  win.  ^  The  court,  in  substance,  told  the 
jary  that  if  money  is  handed  over  to  cover  a  wager,  understanding 
and  expecting  that  it  will  not  be  delivered  until  won,  or  honestly 
won,  there  is  a  condition  that  it  shall  not  be  otherwise  delivered, 
and  if  the  wager  is  fraudulent,  and  the  whole  is  a  swindle,  the  law 
holds  the  condition  is  not  complied  with.  There  was  a  further 
charge  making  the  guilt  of  the  parties  hinge  on  their  intention, 
and  some  cautions  were  given  to  the  jury  against  allowing  the  mis- 
conduct of  either  party  to  lead  them  to  a  disregard  of  the  law.  The 
ease  does  not  very  clearly  show  how  far  the  exceptions  went,  as 
actually  taken,  but  we  shall  assume  they  covered  the  important 
question  as  to  the  legal  quality  of  the  fraud. 

There  is  some  rather  attenuated  discrimination  to  be  found  in 
the  books  between  such  cheats  as  induce  a  person  to  give  temporary 
custody  of  his  property  to  another,  who  keeps  or  disposes  of  it,  and 
those  whereby  he  is  induced  to  part  with  it  out  and  out.  We  do 
not  think  it  profitable  to  draw  over-nice  metaphysical  distinctions 
to  save  thieves  from  punishment.  If  rogues  conspire  to  get  away 
a  man's  money  by  such  tricks  as  those  which  were  played  here,  it 
is  not  going  beyond  the  settled  rules  of  law  to  hold  that  the  fraud 
will  supply  the  place  of  trespass  in  the  taking,  and  so  make  the 
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conyersion  felonions.  We  have  a  statute  which  provides  that  aa 
indictmeDt  for  larceny  may  include  counts  for  false  pretenses, 
embezzlement  and  receiving  or  concealing  stolen  property,  and 
allowing  the  jury  to  convict  of  either.  How.  Stat.,  §  9546.  While 
this  will  not  allow  a  conviction  except  for  an  offense  charged,  it 
nevertheless  recognizes  the  kindred  nature  of  these  offenses^  and 
indicates  a  purpose  to  facilitate  dealing  with  such  offenders.  In 
RohsorCs  case,  Russ.  &  B.  413,  the  circumstances  were  nearly  like 
those  in  the  present  case,  and  where  they  differed,  it  was  not  in  a 
way  to  negative  criminality  here.  In  that  case,  the  person  whose 
money  was  alleged  to  have  been  stolen,  was  induced  to  take  part  in 
a  bet,  and  put  his  money  in  the  hands  of  a  stakeholder,  who  paid 
it  over  to  the  winner.  The  bet  as  here  was  got  up  by  confederates, 
who  played  into  each  other's  hands,  and  one  of  whom  persuaded 
the  victim  that  the  bet  was  certain.  They  were  convicted  of  lar- 
ceny, and  the  trial  judge  who  allowed  the  conviction,  reserved  the 
point  for  the  opinion  of  the  judges,  ten  of  whom  met  and  agreed 
in  sustaining  the  conviction,  because  at  the  time  of  taking,  the 
owner  only  parted  with  the  possession  of  the  money.  As  the  opin- 
ions are  not  reported,  it  can  only  be  inferred  that  the  judges  thought 
there  was  no  te/ia^^e  wager  which  made  the  stakeholder  anything 
more  than  the  temporary  bailee,  and  therefore  the  transfer  and 
acceptance  by  the  apparent  winner  were  unauthorized,  and  operated 
as  a  felonious  taking.  The  case  is  substantially  like  this,  except 
that  Brown  made  no  bet,  but  handed  his  money  to  Shaw  on  the 
belief  that  there  was  a  real  bet  between  him  and  Jones.  Brown 
himself  deserves  no  special  favor  for  undertaking  to  facilitate 
Shaw's  knavery.  But  this  does  not  help  respondents,  whose 
methods  consisted  in  tempting  weak  fools  into  confiding  in  their 
superior  cunning.  Their  offense  is  the  same  as  if  Brown  had  been 
altogether  virtuous.  They  used  just  so  much  trickery  as  was 
necessary  to  get  his  money  on  a  sham  bet,  and  that  was  enough,  as 
we  think,  to  bring  them  within  the  law. 

The  judgment  must  be  affirmed. 

Judgment  affinned. 

The  other  justices  concurred* 
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Where  election  retarns,  tm  reqaired  bj  law,  are  directed  to  the  speaker  of  the 
hoaae  of  representatives,  in  care  of  the  secretary  of  State,  and  are  to  be 
delivered  bj  the  secretary  to  the  speaker,  injunction  will  not  Issue  to 
restrain  the  secretary  from  deliyering  them,  on  the  allegation  that  they  are 
wrongful  and  illegal. 

^UIT  for  injunction.     The  opinion  states  the  case. 

D.  Turpie,  J.  B.  Braton,  J.  W.  Oordon  and  J.  C.  F.  Oardon, 
for  appellant. 

L.  T.  MicheneTy  attorney-general,  W.  H.  H.  Miller  and  8.  J. 
Peelle,  for  appellee. 

Elliott,  C.  J.  Stripped  of  unnecessary  yerbiage,  and  exhibited 
in  a  condensed  form,  the  material  allegations  of  the  complaint  are 
these:  That  the  appellant  was  qualified  to  hold  the  office  of  senator 
in  the  general  assembly  of  the  State;  that  he  was  elected  to  that 
office  on  the  7th  day  of  Norember,  1884,  for  the  term  of  four  years, 
and  still  remains  in  office;  that  on  the  13th  day  of  April,  1885,  he 
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was  chosen  president  of  the  senate  of  Indiana,  accepted  that  posi- 
tion, and  still  holds  it  ready,  willing  and  qualified  to  discharge  its 
duties;  that  on  the  7th  day  of  November,  1884,  Mahlon  D.  Hanson 
was  elected  to  the  office  of  lieutenant-governor,  for  the  term  of 
four  years,  and  that  his  term  of  office  began  on  the  second  Monday 
in  January,  1885;  that  Mahlon  D.  Manson  vacated  the  office  to 
whicli  he  was  elected  in  July,  188C,  by  accepting  the  office  of  col- 
lector of  internal  revenue  for  the  seventh  district  of  Indiana;  that 
by  reason  of  the  vacancy  created  by  the  acceptance  of  the  Federal 
office  by  Lieutenant-Governor  Manson,  the  appellant  is,  to  quote 
literally  from  the  complaint,  '^ entitled  to  discharge  the  duties  of 
said  office  as  required  and  provided  by  the  Constitution  and  laws 
of  the  State  of  Indiana,  and  to  receive  the  pay  and  emoluments  of 
the  said  office;"  that  on  the  2d  day  of  November,  1886,  a  general 
election  was  held  in  the  State  of  Indiana,  and  four  persons  procured 
themselves  to  be  voted  for  by  the  electors  of  the  State  as  candidates 
for  the  office  of  lieutenant-governor;  that  at  the  proper  time  these 
votes  were  canvassed  by  the  election  officera,  and  on  the  day  follow- 
ing the  canvass  in  all  the  counties  of  the  State,  the  clerks  of  the 
respective  counties  did  make  out  certificates,  duly  signed  and  sealed, 
and  did  forward  them  by  mail  to  Indianapolis,  addressed  to  the 
speaker  of  the  house  of  representatives  of  the  State  of  Indiana,  in 
the  care  of  William  R.  Myers,  the  appellee,  as  secretary  of  State; 
that  the  secretary  of  State,  William  R.  Myers,  received  iu 
due  course  of  mail  the  sealed  packages  transmitted  to  him 
by  the  clerks  of  the  several  counties  of  the  State,  and 
that  he  now  has  custody  of  the  sealed  packages,  and 
threatens  to  deliver  them  to  the  speaker  of  the  hoose  of  rep- 
resentatives, and  that  he  will  so  deliver  them  unless  enjoined  by 
the  court;  that  the  certificates  and  returns  contained  in  the  sealed 
packages,  of  which  the  secretary  of  State  has  possession,  are 
wrongful  and  illegal;  that,  to  again  quote  from  the  complaint,  the 
said  William  R.  Myers  ought  not  to  be  permitted  "  to  deliver  the 
same  to  the  speaker  of  the  house  of  representatives,  thereby  assist- 
ing in  casting  a  cloud  upon  the  right  and  title  of  the  plaintiff  to 
discharge  the  office  of  lieutenant-governor."  The  prayer  of  the  com- 
plaint is,  ''  that  the  said  William  R.  Myers,  secretary  for  the  State 
of  Indiana,  as  aforesaid,  be  perpetually  enjoined  from  delivering 
the  sealed  packages  in  his  possession  to  the  speaker  of  the  house  of 
representatives. '' 
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The  qaefltion  which  faces  us  at  the  threshold  is  one  of  controlling 
inflaence,  and  the  answer  to  it  must  rule  our  decision.  The  ques- 
tion of  jurisdiction  is  always  one  of  importance^  but  in  no  case  is 
it  more  important  than  where,  as  here^  the  extraordinary  remedy  of 
injunction  is  invoked  to  control  the  acts  of  ofScers  holding  high 
places  in  the  govemment  of  the  State.  In  cases  like  this,  where  the 
judicial  department  is  asked  to  enjoin  an  ofiBcer  of  a  different  branch 
of  thegoyemment  from  performing  an  official  act,  the  question  is 
always  one  of  dominating  force,  and  sometimes  of  perplexing  diffi- 
culty. On  the  one  hand,  no  consideration  of  policy  or  convenience 
should  induce  the  courts  to  assume  to  exercise  a  power  that  does 
not  belong  to  them,  nor,  on  the  other  hand,  should  any  considera- 
tion of  that  kind,  or  of  any  kind,  induce  them  to  surrender  a  power 
which  it  is  their  duty  to  exercise.  The  assumption  of  a  power  not 
vested  in  them  would  be  a  violation  of  the  Constitution,  since  it 
would  be  an  usurpation  of  a  power  conferred  upon  another  branch 
of  the  government.  It  would  disturb  the  system  of  checks  and 
balances  which  the  Constitution  has  so  carefully  constructed,  and 
which  the  courts  have  ever  guarded  with  most  scrupulous  care. 
The  question  is  as  important  as  any  that  the  courts  encounter  in. 
the  whole  range  of  judicial  investigation,  and  it  is  always  regarded 
as  one  of  great  delicacy,  to  be  considered  with  care  and  disposed 
of  with  caution.  The  question  of  jurisdiction  is  never  in  any  case 
a  technical  or  subordinate  one,  and  certainly  it  is  not  so  in  the  one 
before  us. 

It  often  becomes  a  question  in  cases  of  the  general  class  to  which 
the  present  belongs,  whether  a  suit  for  injunction  can  be  main- 
tained in  any  case  where  the  title  to  a  public  office  is  involved,  and 
by  many  courts  it  is  held  that  in  such  cases  there  is  no  jurisdiction. 
Foster  v.  Moore,  32  Eans.  483;  Oilroy^s  Appeal,  100  Penn.  St.  5; 
*Stone  V.  Wetmore,  42  Ga.  601;  Eilpatrtek  v.  Smiih,  77  Va.  347; 
Jones  Y^  Commissioners,  etc.,  77  N.  C.  280;  Patterson  y.  Hubbs, 
65  N.  C.  119;  MouUon  v.  Beid,  54  Ala.  320;  Beebe  v.  Bobinson,  52 
Ala.  66;  People  v.  Draper,  24  Barb.  266;  Planters*  Com.  Ass^n  v. 
Himes,  52  Miss.  469;  Sheridan  v.  Colvin,  78  111.  237;  People  v. 
Fnrquer,  Breese  (111.)^  104;  Hulseman  y.  Bems,  41  Penn.  St.  396; 
(Commonwealth  v.  Baxter,  85  Penn.  St.  263;  State  v.  Governor,  1 
Dutch,  (N.  J.)  331;  Peek  v.  Weddell,  17  Ohio  St.  271;  Ingerson  v. 
Berry,  14  Ohio  St  315;  Markle  v.  Wright,  13  Ind.   548;  Beal  y. 

Bay,  17  Ind.  554. 
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But  the  case  before  us  is  narrowed  to  a  small  compass  by  the  pro- 
yisions  of  our  Constitution  and  our  statute,  and  it  is  unnecessary 
•for  us  to  enter  into  the  broad  Geld  coTered  by  the  cases  to  which 
we  have  referred.  We  abstain,  therefore,  from  any  discussion  of 
the  general  doctrine  declared  by  those  cases.  Nor  do  we  deem  it 
necessary  to  determine  the  relation  of  the  remedy  of  mandamus  tc 
that  of  injunction,  for  it  is  not  necessary  to  a  decision  of  the  ruling 
question  as  it  is  here  presented;  nor  is  it  necessary  to  determine 
whether  the  title  to  an  office  may  be  tried  in  an  action  for  man- 
damus. All  that  we  are  required  to  decide,  all  that  it  is  proper 
for  us  to  decide,  and  all  that  we  do  decide  is,  that  injunction  will 
not  lie  in  such  a  case  as  the  one  presented  to  us  by  the  record. 

The  Constitution  of  the  State  provides  that  ''The  returns  of 
every  election  for  governor  and  lieutenant-governor  shall  be  sealed 
up  and  tnmsmitted  to  the  seat  of  goyemment,  directed  to  the 
speaker  of  the  house  of  representatives,  who  shall  open  and  publish 
them  in  the  presence  of  both  houses  of  the  General  Assembly.'' 
Art  5,  §  4.  The  provisions  of  our  statute  are:  ''  Each  clerk 
of  the  Circuit  Court  shall,  on  the  day  following  the  return  day  of 
an  election  for  governor  and  lieutenant-goyemor,  make  out,  at  full 
length,  two  certified  statements,  under  the  seal  of  his  court,  of  the 
number  of  votes  each  candidate  received;  one  of  which  he  shall 
trai^sQiit  to  the  speaker  of  the  house  of  representatives  of  the  next 
.  general  assembly,  by  his  senator  or  representative,  who  shall 
(]c  liver  the  same  to  such  speaker  on  or  before  the  second  day  of  the 
:s Lesion,  and  the  other  certified  statement  shall  be  transmitted  by 
iiuiil  to  Indianapolis,  directed  to  said  speaker,  and  to  the  care  of  the 
secretary  of  State,  by  whom  the  same  shall  be  delivered  to  the 
speaker  on  or  before  the  second  day  of  the  session.''  B.  S ,  1881, 
§  47:^9. 

It  appears  from  these  constitutional  and  statutory  provisioDs, 
that  the  papers  sent  by  the  clerks  of  the  counties  of  the  State  to 
Indianapolis,  addressed  to  the  speaker  of  the  house  of  representa- 
tives, in  the  care  of  the  secretary  of  the  State,  are  in  the  hands  of 
the  secretary  as  a  mere  custodian,  charged  with  the  duty  of  deliv- 
ering them  to  the  speaker  of  the  house  of  representatives.  Nothing 
that  the  secretary  can  do  can  give  validity  to  the  papers  if  they 
have  none  by  force  of  law,  and  nothing  he  can  do  can  deprive  them 
of  validity  if  under  the  law  they  are  valid.  If  the  secretary  may 
be  enjoined  from  performing  the  imperative  duty  cast  upon  him  by 
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laWy  then,  npon  like  reasoning,  so  may  the  clerks  of  the  counties, 
and  the  members  of  the  general  assembly,  to  whom  duplicates  of 
such  papers  are  entrusted  for  deliyery  to  the  officer  to  whom  they 
Are  addressed,  and  to  whom  the  law  declares  they  shall  be  delivered. 
We  doubt  whether  papers  directed  by  law  to  be  delirered  to  a  desig- 
nated officer  can,  in  any  case,  be  stopped  by  injunction  in  the  hands 
of  a  mere  custodian  charged  by  law  with  the  duty  of  delivering  them ; 
but  however  this  may  be,  we  are  clear  that  they  cannot  be  stopped 
by  injunction  in  the  hands  of  the  custodian  in  such  a  case  as  that 
which  this  record  presents  to  us.  If  the  courts  should  enjoin  the 
secretary  of  State,  no  substantial  result  would  be  accomplished,  be- 
cause duplicates  of  the  papers  in  his  custody  are  in  the  hands  of 
members  of  the  general  assembly,  who  are  charged  by  law  with  the 
duty  of  delivering  them  to  the  speaker  to  whom  they  are  addressed, 
and  the  courts  cannot  enjoin  legislators  from  performing  a  duty 
cast  upon  them  by  the  law.  Decrees  of  courts  in  injunction  cases 
can  only  be  enforced  by  punishing,  by  fine  or  imprisonment, 
those  who  disregard  them,  and  it  cannot  be  true  that  courts  can  fine 
or  imprison  legislators  for  doing  what  the  law  directs  them  to  do. 
It  is  a  general  principle,  well  grounded  in  reason  and  firmly  estab- 
lished by  authority,  that  courts  will  not  issue  writs  of  in  junction  in 
cases  where  they  would  be  uavailing,  and  a  writ  would  be  unavail- 
ing here,  for  the  courts  cannot  inflict  punishment  upon  officer 
for  doing  what  the  law  commands  them  to  do. 

It  is  a  principle  of  constitutional  law,  declared  in  our  Constitu- 
tion, and  enforced  by  many  decisions  of  our  own  and  other  courts, 
that  the  departments  of  government  are  separate  and  distinct  and 
that  the  officers  of  one  department  shall  not  invade  any  other.  To 
interfere  by  injunction  in  this  case  would  involve  a  violation  of  this 
fundamental  principle,  as  a  conflict  between  two  great  departments 
of  the  government  would  result  from  an  exercise  of  the  jurisdiction 
invoked  by  the  appellant.  The  general  assembly  has  power  to 
compel  the  attendance  of  persons  at  its  sessions,  and  to  compel  the 
production  of  papers  which  are  necessary  to  enable  it  to  justly  and 
intelligently  discharge  its  duties  and  exercise  its  functions.  If  the 
judiciary  should  enjoin  the  secretary  of  State  from  delivering  to 
the  speaker  the  papers  described  in  the  complaint,  and  the  general 
assembly  should  demand  their  delivery  to  the  officer  to  whom  they 
are  luldressed,  a  conflict  of  authority  would  arise  which  no  tribu- 
nal could  effectually  determine.     If  the  secretary  should  in  such 


380  INDIANA, 


Smith  ▼.  Myers. 


a  case  yield  to  the  demand  of  the  general  assembly,  he  would  be  in 
contempt  of  the  authority  of  the  court,  and  liable  to  punishment; 
if,  on  the  other  hand,  he  should  disobey  the  command  of  the 
general  assembly,  he  would  be  in  contempt  of  its  authority,  and 
subject  to  punishment.  If  the  general  assembly  should  deem  it 
the  duty  of  the  secretary  of  State  to  deliver  the  papers,  it  would 
not  require  the  aid  of  the  courts  to  compel  its  performance,  for  it 
possesses  the  power  to  coerce  the  production  of  papers  and  docu- 
ments.    Rev.  Stat.  1881,  §  4736. 

There  is,  we  know,  some  conflict  in  the  cases  as  to  whether  the 
legislature  possesses  the  general  inherent  power  to  punish  for  con- 
tempt; but  it  is  agreed  without  substantial  diversity  of  opinion, 
that  it  may  make  and  enforce  orders  for  the  production  of  papers 
in  matters  in  which  it  has  power  to  act.  Anderson  v.  Dunn^  & 
Wheat.  204;  Kilhoura  v.  Thompson,  103  U.  S.  168;  Mariner  v. 
Dger,  2  Greenl.  165;  Yaies  v.  Lansing,  9  Johns.  395;  8.  o.,  6 
Am.  Dec.  290;  Untied  Slates  v.  Hudson,  7  Cranch,  32;  Teifney^s 
case,  23  N.  H.  162;  Slate  v.  Copp,  15  N.  H.  212;  Bx  parte  DaUon, 
5  N.  E.  Rep.  136. 

It  is  apparent  therefore,  that  as,  on  the  one  hand,  the  general 
assembly  would  not  require  the  aid  of  the  courts,  by  mandamus  or 
otherwise,  to  compel  the'  production  of  papers  addressed,  by  direc- 
tion of  the  Constitution  and  the  statute,  to  the  presiding  officer  of 
one  of  its  branches,  so  on  the  other  hand,  the  courts  can  not  by 
injunction  restrain  it  from  obtaining  those  papers,  nor  by  indirec- 
tion produce  that  result  by  stopping  them  in  the  hands  of  one 
whom  the  law  makes  a  mere  custodian. 

Many  cases  assert  that  courts  cannot  control  by  injunction,  or 
by  any  other  writ,  the  exercise  of  a  purely  legislative  or  executive 
power.  Vicksburg  v.  Lowry,  61  Miss.  102;  s.  c,  48  Am.  Rep.  76; 
Hawkins  v.  Oovernor,  1  Ark.  570;  8.  0.,  33  Am.  Dec.  346;  State  v. 
Drew,  17  Fla.  67;  Low  v.  Towtis,  8  Ga.  360;  People  v.  BisseU,  19 
HI.  229;  8.  c,  68  Am.  Dec.  591;  People  v.  TcOes,  40  HI.  126;  StaU 
V.  Warmoth, 22  La.  Ann.  \\  Inre Dennett,  32  Me. 508 ;  Riee v.  A ustin, 
19  Minn.  103;  s.  c,  18  Am.  Rep.  330;  Stale  v.  Governor,  39  Mo.  388; 
Mauran  v.  Smith,  8  R.  I.  192;  8.  o.,  5  Aul  Rep.  564;  Tumpile  Co. 
V.  Brown,  8  Baxt.  490;  s.  c,  35  Am.  Rep.  713;  Houston,  ete^  Ry^ 
Vo.  V.  Randolph,  24  Tex.  317;  City  of  Chicago  v.  Evans,  24  IlL  52; 
•mith  V.  McCarthy,  56  Penn.  St.  359;  Des  Moines  Gas  Co.  v.  OUy 
.  2hfs  Moi»ts,  44  Iowa.  w>5;  «.  r.^  24  Am.  Rep.  756. 
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The  principle  which  underlies  the  decisions  is  well  stated  by  our 
own  court  in  Wrighi  v.  Defrees,  8  Ind.  298,  where  it  was  said: 
**The  powers  of  the  three  departments  are  not  merely  equal;  they 
are  conclusive,  in  respect  to  the  duties  assigned  to  each.  They  are 
absolutely  independent  of  each  other." 

In  other  cases  this  principle  has  been  asserted  and  enforced. 
Little  V.  StatSj  90  Ind.  338;  &  c,  46  Am.  Rep.  224,  and  cases  cited; 
Oregory  v.  Statty  94  Ind.  384;  8.  c,  48  Am.  Rep.  162;  Builer  v. 
State,  97  Ind.  373. 

To  stay  papers  addressed  to  the  presiding  officer  of  one  of  the 
branches  of  the  legislature  in  the  hands  of  a  mere  custodian,  would 
be  an  invasion  of  this  doctrine,  and  one  that  might  produce  a 
serious  conflict  between  the  judicial  and  legislative  departments  of 
the  government.  In  refusing  to  interfere  by  injunction,  the  court 
neither  decides  that  the  papers  are  of  legal  forcC;  nor  determines 
what  disposition  can  be  legally  made  of  them,  for  it  simply  declines 
to  interfere  by  injunction,  because  it  has  no  jurisdiction  to  award 
such  a  writ. 

The  question  is  one  of  jurisdiction  over  the  subject-matter,  and 
jurisdiction  of  the  subject-matter  comes  from  the  law  alone.  It  i;s 
l)erfectly  clear  in  reason  and  upon  authority  that  no  man  ca:i 
invest  the  courts  with  jurisdiction  of  the  subject-matter.  The  law 
alone  can  do  this. 

h\  giving  judgment  upon  a  case  very  like  the  present  iu  princi- 
ple, the  Supreme  Court  of  Minnesota  said:  ''An  executive  officer 
ciin  not  surrender  the  defenses  which,  not  for  his,  but  for  the 
public  good,  the  Constitution  has  placed  around  his  office.  Still 
less  can  his  consent  authorize  this  court  to  transgress  the  constitu- 
tional limitation  of  its  powers,  and  assume  a  jurisdiction,  which  hj 
the  fundamental  law,  it  is  forbidden  to  exercise."  County  Treas- 
urer V.  Dike,  20  Minn.  363. 

There  are  well-reasoned  cases  that  go  so  far  as  to  hold  that  the 
l^slature  itself  cannot  invest  the  judicial  department  of  the  gov- 
ernment with  authority  to  assume  jurisdiction  over  the  legislative 
or  executive  departments.  Sterling  v.  Drake,  29  Ohio  St.  457;  8. 
C,  23  Am.  Rep.  762;  State  v.  Nichols,  26  Ark.  74;  s.  c,  7  Am.  Rep. 
600;  ^ate  v.  Sloas,  25  Mo.  291;  8.  c,  69  Am.  Dec.  467;  Attorney- 
General  v.  Brown,  1  Wis.  513;  Haley  v.  Clark,  26  Ala.  439. 

This  is  indeed  the  principle  asserted  in  liutler  v.  State,  attpra, 
where  it  was  held  that  the  legislature  cnnld  not  confer  upon  the 
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courts  the  authority  to  pardon  or  reprieye  persons  conyicted  of 
crime,  as  that  power  is  conferred  upon  the  governor  by  the  Consti- 
tution of  the  State. 

It  is  a  rudimentary  principle,  acted  upon  again  and  again,  that 
when  it  is  ascertained  that  there  is  no  jurisdiction,  courts  will  go 
no  further.  '  It  would  not  only  be  a  vain  and  fruitless  thing  to  as- 
sume to  decide  a  question  when  there  is  no  jurisdiction,  but  it  would 
be  a  mischievous  thing,  because  it  would  give  an  appearance  of  au- 
thority to  that  which  is  utterly  destitute  of  force.  Such  a  decision 
would  be  the  merest  shadow  of  authority^  binding  nobody.  Fertple 
v.  WaUer,  68  N.  Y,  403,  see  p.  411;  Weeden  v.  Town  Council,  ^ 
R.  I.  128. 

It  is  laid  up  among  the  earliest  principles  of  the  law,  that  a  de- 
cision, where  there  is  no  jurisdiction,  is  absolutely  and  incurably 
void.  This  principle  frequently  finds  expression,  although  not  al- 
ways accurately  or  elegantly  in  the  statement,  so  often  found  in  tJie 
books^  that  ''such  a  judgment  is  coram  nonjudice  and  void."  But 
one  result  can  be  reached^  either  on  principle  or  authority.,  and  that 
is  that  the  courts  have  no  jurisdiction  to  entertain  this  suit. 

Judgment  affirmed. 
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Carhan. 

cm  iDd.  81.) 

8aU — hif  iehcletate  to  retaU  dealer — eondUion  that  tUie  ehaU  remain  in  vendor 

uwtU  paymeifU  —  uihen  fravdvient  and  void. 

When  a  znanufaetarer  and  wholesale  vendor  of  wagons  sells  apon  credit  and 
deliyers  them  to  a  retail  dealer  for  the  apparent  and  implied  purpose  of  re- 
sale, a  condition  that  the  title  shall  remain  in  the  vendor  antil  the  purchase- 
price  is  paid,  is  f randnlent  and  void  as  against  a  purchaser  from  the  vendee. 
{See  noU,  p.  8W.) 

ACTION  to  recover  wagons.    The  opinion  states  the  case.  The 
defendant  had  judgment  below. 

T.  J.  Study,  W.  A.  Thompson,  A.  0.  Marsh  and  J.  If.  Thomp* 
son,  for  appellant 

H.  U.  Johnson  and  P.  J.  Freeman,  for  appellee. 
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HowK,  J.  This  was  a  suit  by  the  appellant  to  recover  the  pos- 
session of  two  wagons  of  tlie  value  of  9i27>  of  which,  as  alleged,  it 
wsis  the  owner  and  entitled  ^to  the  possession;  and  further  it  was 
alleged,  that  ap|3el1ee  htid  possession  of  such  wagons  without  right 
or  title,  and  unlawfully  and  wrongfully  detained  the  same  from  ap- 
l)cllant^     Wherefore,  etc. 

i'hc  cause  was  tried  by  a  jury,  and  a  verdict  was  returned  for 
api>cllce,  the  defendant  below;  and  over  apj>ellant'8  motion  for  a 
new  trial,  the  court  rendered  judgment  for  appellee  upon  and  in 
accordance  with  the  verdict 

The  only  error  assigned  here  by  the  appellant  is  the  overruling 
of  its  motion  for  a  new  triaL 

The  facts  of  this  case  were  substantially  as  follows:  On,  and  for 
some  time  prior  to  the  29th  day  of  July,  1884,  appellant  was  and 
had  been  engaged  in  the  manufacture  of  wagons  and  in  the  sale 
thereof  at  wholesale  to  retail  dealers  therein.  On,  and  for  some 
time  before  the  day  last  named,  one  J.  B.  Stewart  was  and  had  been 
a  retail  dealer  in  wagons  and  other  implements,  and  a  customer  of 
the  appellant.  On  the  day  last  named,  pursuant  to  a  written  con- 
tract therefor  entered  into,  appellant  sold  and  delivered  to  said  J. 
B.  Stewart,  at  College  Comer,  Ohio,  '^  a  car  load  of  twenty  wagons,'' 
for  the  aggregate  sum  of  1 1,287.60,  payable  in  three  installments, 
evidenced  by  Stewart's  three  notes  to  the  appellant  maturing 
respectively  on  the  29th  day  of  November,  1884,  and  on  the  29th 
days  of  January  and  March,  1885.  It  was  stipulated  in  such  writ- 
ten agreement,  and  in  each  of  Stewart^s  three  notes,  that  the  title 
to  the  car  load  of  wagons  should  remain  in  appellant  until  such 
notes  were  fully  paid.  The  two  wagons,  which  are  in  controversy 
in  this  action,  were  a  part  of  such  car  load  of  wagons  so  sold  and 
delivered  by  appellant  to  J.  B.  Stewart,  and  were  by  him  sold  and 
delivered  in  January,  1885,  to  one  Benjamin  Wolverton,  who, 
"  several  days  afterward,''  sold  them  to  appellee.  In  consideration 
of  the  sale  of  the  two  wagons  to  him,  Wolverton  sold  and  conveyed 
to  said  J.  B.  Stewart  three  hundred  and  twenty  acres  of  land  in 
Reynolds  county,  Missouri  Afterward  J.  B.  Stewart  sold  and  con- 
veyed the  same  Missouri  latid  to  the  appellant,  with  full  knowledge 
on  its  part  that  all  that  Stewart  ever  gave  for  such  land  was  the 
two  wagons,  of  which  it  now  claims  to  be  the  owner  in  this  action. 
Appellant  took  the  conveyance  of  such  land,  at  the  agreed  price  of 
$480,  and  with  Stewart's  consent  gave  him  credit  for  that  amount 
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Oil  an  old  debt,  wliicli  he  owed  appellant  for  other  wagons  sold  and 
delivered  by  it  to  him  prior  to  its  sale  and  delivery  as  aforesaid  of 
snch  "car  load  of  twenty  wagons."  After  ap2)eUant  obtained  its 
deed  for  such  Missouri  land,  it  commenced  this  snit  against  appel- 
lee to  recover  the  possession  of  the  two  wagons  which  Stewart  gavo 
for  such  land. 

At  appellee's  i-cquest,  the  trial  court  instructed  the  jury  that  ii 
they  found  the  facts  of  this  case  to  be  substantially  as  we  have 
stated  them,  ''the  plaintiff  cannot  recover  said  two  wagons  from 
defendant  in  this  action,  even  though  said  Wolverton  knew  at 
the  time  he  traded  such  land  for  the  two  wagons  that  the  title  to 
such  wagons  was  in  plaintiff,  and  even  though  plaintiff  and  said 
Stewart,  at  the  time  plaintiff  took  a  deed  of  such  land  to  itself, 
applied  the  same  upon  an  existing  indebtedness  of  said  Stewart  to 
the  plaintiff  other  than  the  purchase -money  for  said  two  wagons. '' 

The  trial  court  refused  to  instruct  the  jury  when  requested  by 
appellant,  as  follows: 

*'  If  the  wagons  in  controversy  were  sold  by  the  plaintiff  to  one 
J.  B.  Stewart,  on  or  about  the  29th  day  of  July,  1884,  upon  the 
express  condition  that  the  title  to  the  wagons  should  remain  in 
plaintiff  until  the  purchase-price,  which  Stewart  agreed  to  pay  for 
the  same,  should  be  paid,  and  if  said  Stewart  afterward,  without 
the  consent  of  plaintiff  and  without  the  wagons  having  been  paid 
for,  traded  such  wagons  to  one  Wolverton  for  certain  land  in  the 
State  of  Missouri,  and  thereafter  said  Wolverton  traded  or  sold 
such  wagons  to  the  defendant  without  the  consent  of  plaintiff,  and 
without  the  purchase-price  which  Stewart  agreed  to  pay  plaintiff 
for  Faid  wagons  having  been  paid,  the  ftict  that  plaintiff  accepted 
a  conveyance  of  such  land  from  said  Stewart,  but  not  in  satisfac- 
tion of  nor  in  payment  upon  the  amount  which  Stewart  agreed 
to  pay  plaintiff  for  said  wagons,  did  not  estop  nor  deprive  plaintiff 
of  the  right  to  recover  said  wagons  from  the  defendant.'' 

Appellant  also  requested  the  court  to  giro  the  jury  another 
instruction,  which  was  refused;  but  as  it  does  not  differ  in  sub- 
stance or  in  legal  effect  from  the  instruction  last  quoted,  we  need 
not  set  out  such  other  instruction  in  this  opinion. 

It  is  claimed  by  appellant's  counsel,  that  the  court  below  erred 
both  in  giving  the  instruction  i*eq nested  by  appellee,  and  in  refus- 
ing to  give  the  instructions  asked  for  by  appellant;  and  these 
alleged  en'ors  of  law  were  assigned  by  it  as  causes  for  a  new  trial 
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in  its  motion  therefor.  These  errors  of  law  fairly  present  for  our 
decidoD  what  we  regard  as  the  controlling  question  in  this  case, 
namely:  Upon  the  facts  shown  hy  the  evidence,  as  we  have  stated 
them,  was  appellant's  conditional  sale  of  the  car  load  of  wagons  to  J. 
B.  Stewart  valid  and  binding,  or  was  the  condition  fraudulent  and 
void  as  against  the  appellee? 

The  law  seems  to  be  well  settled  in  this  State,  that  where  the 
owner  of  personal  property  sells  and  delivers  it  to  a  purchaser,  not 
for  the  purpose  of  consumption  or  resale,  at  an  agreed  price,  pay- 
able at  a  future  day,  upon  the  express  condition  and  agreement 
that  the  title  to  such  property  should  remain  in  the  vendor  thereof 
until  the  purchase-price  was  fully  paid,  the  vendee  of  such  prop- 
erty, prior  to  such  payment,  can  neither  sell  nor  encumber  the 
property  in  such  manner  as  to  defeat  the  title  of  the  original  owner 
and  vendor  thereof.  Thomas  v.  Winters ,  12  Ind.  322;  Dunbar  v. 
RawleSy  28  Ind.  225;  Bradshaw  v.  Warnery  64  Ind.  58;  McOirr  v. 
SMy  60  Ind.  249;  Domestic  S.  M.  Co.  v.  Arthurhultz,  63  Ind.  322; 
Payne  v.  June^  92  Ind.  252;  Lanman  v.  McGregor,  94  Ind.  301; 
Badb  T.  Stewart,  109  Ind.  371. 

But  where  as  here  it  appears  that  a  manufacturer  and  wholesale 
Tender  of  articles  of  personal  property  sells  upon  credit,  and  de- 
livers a  lot  of  such  articles  to  a  retail  dealer  therein,  for  the  appar- 
ent or  implied  purpose  of  resale  by  such  vendee,  it  is  clear  we  think 
that  the  doctrine  in  relation  to  conditional  sales  cannot  apply  to  or 
govern  such  a  sale  in  a  controversy  as  to  such  article  between  the 
original  vendor  and  the  purchaser  thereof  from  the  original  vendee. 
For  in  such  case  the  purposes  for  which  the  possession  of  the  prop- 
erty was  delivered  to  the  original  vendee  are  inconsistent  with  the 
continued  ownership  thereof  by  the  original  vendor,  and  for  this 
reason  the  condition  upon  which  the  sale  and  delivery  were  made 
must  be  deemed  fraudulent  and  void  as  against  purchasers  from  the 
original  vendee  of  the  property. 

In  Devlin  v.  (yXeill,  6  Daly,  305,  it  was  held  that  a  sale  of  goods 
to  be  disposed  of  by  vendee  at  retail  cannot  be  conditional,  and 
that  an  attempt  to  make  it  conditional  is  fraudulent  and  void  as  to 
creditors  of  the  vendee.  So  also  in  Ludden  v.  Hazen,  31  Barb. 
650,  it  was  held  by  the  Supreme  Court  of  New  York,  that  t, 
conditional  sale  of  goods  to  be  resold  by  the  vendee  at  retail 
was  fraudulent  as  against  purchasers  and  creditors,  and  that  the 
^sxm  of  the  transaction  should  be  deemed  to  be  colorable^  and  the 
Vol.  LVIII  — 49 
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title  held  to  have  vested  absolutely  in  such  rendee.  See  also  Chris- 
wold  V.  Sheldon,  4  N.  Y.  581, 591;  Benj.  Sales  (3d  Am.  ed.),  §  319, 
note  c. 

We  are  of  opinion  therefore  that  upon  the  facts  shown  by  the 
evidence  in  the  case  under  consideration,  the  title  to  the  two 
wagons  in  controversy  herein  must  be  held  as  between  the  appel- 
lant and  appellee,  to  have  vested  absolutely  in  said  J.  B.  Stewart, 
and  that  for  this  reason  the  verdict  of  the  jury  in  appellee's  favor 
was  clearly  right. 

[Minor  points  omitted.]  Judgment  affirmed. 

NoTB  BT  THB  Rbfobtbr.— In  Liidden  v.  Maun,  81  Bpirb.  650,  Allen,  J., 
said:  "  Bat  where  the  purpose  for  which  the  possession  of  the  property  ia 
delivered  to  the  bnyer  is  inconsistent  with  the  continued  ownerriiip  of  the 
claimant,  the  transaction  will  be  presumed  fraudulent  as  against  purchasers 
and  creditors.  The  form  of  the  transaction  will  be  deemed  to  be  colorable,  and 
title  held  to  have  vested  absolutely  in  the  buyer.  But  the  principle  of  condi- 
tional sales,  aside  from  the  fraud,  which  is  very  apparent,  will  not  uphold 
such  sale  when  the  property  is  to  be  delivered  to  the  buyer  for  consumption 
or  for  sale,  or  to  be  dealt  with  in  any  manner  inconsistent  with  the  ownership 
of  the  seller,  or  in  any  manner  which  would  necessarily  destroy  his  lien  or 
right  of  property.''  The  case  here  was  "  the  running  of  an  unlicensed  grocery 
upon  borrowed  whisky,"  which  the  court  pronounced  "  a  new  expedient  to 
violate  the  laws  and  avoid  pecuniary  responsibility." 

The  same  was  held  in  FUzgeraid  v.  FuUer,  19  Hun,  180,  when  it  said,  that 
*'  if  a  man,  owning  property,  delivers  it  to  a  third  person,  and  sends  him  forth 
to  sell  it  and  receive  pay  for  it,  no  secret  agreement  between  the  former  and 
him  can  affect  the  right  and  title  of  a  purchaser  from  him,  who  buys  in  good 
faith,  without  notice  of  their  agreement,  and  pays  full  consideration." 

See  Lewit  v.  MeCabe,  49  Conn.  140;  s.  c,  44  Conn.  217,  to  the  contrary  of  the 
principal  case. 

In  Rogeri  v.  WhiUhouse,  71  Me.  222,  it  was  held  that  title  in  such  a  case 
would  not  pass  to  the  buyer's  assignee  in  insolvency,  but  it  is  said,  cbiUr,  that 
d^iajtdtf  purchasers  at  retail  would  get  title;  and  substantially  the  aame  in 
Burbank  v.  Crocker,  7  Gray,  168;  s.  c,  M  Am.  Dec.  470. 

Arminffton  v.  Houston,  88  Vt  448,  the  sale  was  of  groceries  for  family  con- 
sumption, to  maintain  the  property  of  the  plaintiff  till  paid  for.  Held,  that  the 
buyer's  creditors  could  not  attach  them.  The  court  said:  "  It  would  be  no 
more  than  a  privilege  to  use  and  consume  the  goods  as  theplidntiff's  property, 
and  not  as  the  property  of  Thompson,"  the  buyer.  The  court  distingniak 
Ludden  v.  Hemen,  eupra,  on  the  ground  of  "  a  material  distinction  between  a 
general  and  unrestricted  power  to  sell  and  dispose  of  property  and  a  limited 
privilege  to  consume  it,"  and  admit  that  in  the  former  case  "  the  seller  would 
be  estopped  from  assertiug  any  right  to  it  advene  to  the  right  of  one  who 
should  purchase  it  in  good  faith  and  without  notice  of  the  condition." 


NOVEMBER  TERM,  1886.  3g7 

IndlaiiapollB,  Pera  and  Chicago  lUilwiy  Companj  ▼.  PItier. 

In  Sargent  t.  Metcalf,  6  Gnj,  806;  8.  c,  66  Am.  Dec.  868,  the  sale  was  to  a 
retail  dealer,  but  on  condition  that  he  was  not  to  sell  nntil  he  paid.  SM,  • 
that  a  parehaser  from  him  got  no  title. 

In  Leigh  ▼.  McbOe  d  Ohio  B.  Co.,  68  Ala.  166,  the  court  said:  "  Another 
daas  of  cases  forming  an  exception  to  the  general  rale,  is,  when  the  owner, 
by  his  own  act  or  consent,  has  given  another  such  eyidence  of  the  right  to  sell, 
or  otherwise  dispose  of  his  goods,  as  according  to  the  customs  of  trade,  or  the 
common  understanding  of  the  world,  usuallj  accompanied  the  authority  of  sale, 
or  of  disposition.  Then,  if  the  person  entrusted  with  the  possession  of  the 
goods,  and  with  the  indida  of  ownership,  or  of  authority  to  sell  or  otherwise 
dispose  of  them,  in  violation  of  his  duty  to  the  owner,  sells  to  an  innocent  pur- 
chaser, the  sale  will  previdl  against  the  right  of  the  owner.  He  ought  to  bear 
the  loss  which  may  follow  him  from  his  misplaced  confidence,  rather  than  the 
6ofM /(is  purchaser,  who  relied  on  the  evidence  of  property,  or  of  authority 
with  which  he  dothed  the  possessor." 


iHDIAKAPOLISy    PSKU    AND     CHICAGO     RAILWAY    OOMPAJTT    T* 

PiTZEB. 

OOO  iDd,  1T9.) 

Carrier  —putting  infant  treepaeeer  of  tnreAtL 

A  boy  seven  years  old,  without  the  fault  of  his  parents,  wandered  to  a  railroad 
8tati<m,  entered  a  passenger  train  and  was  carried  to  a  distant  station,  where 
the  conductor  put  him  off,  leaving  him  in  charge  of  no  one,  and  giving  no 
instructions  concerning  him.  The  child,  left  to  himself,  went  upon  the 
track  near  a  highway  crossing,  where  he  could  be  seen  for  three-fourths  of 
a  mile  by  persons  in  charge  of  a  train  coming  from  the  south.  A  freight 
train  moving  northward,  in  the  day-time,  on  an  ascending  grade,  where  it 
could  easily  have  been  stopped,  ran  upon  and  killed  the  child.  Hdd^  that 
the  railroad  company  was  liable. 


A 


CTION  for  negligently  killing  plaintiffs  minor  son.     The 
opinion  states  the  case.    The  plaintifF  had  jadgment  below. 


C.  B.  Stuart  and  W.  F.  Stuart,  for  appellant. 

J.  W.  Kern,  J.  O.  Blaeklidge,  W.  E.  Blaeklidge  and  B.  0.  H. 
Moon,  for  appellee. 

Elliott,  C.  J.  The  material  allegations  of  the  appellee's  com- 
plaint are  these:  That  the  son  of  the  appellee,  aged  seven  years  and 
two  months,  without  the  fault  or  negligence  of  his  parents,  wan* 
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dered  to  the  depot  of  the  appellant,  in  the  city  of  Kokomo,  and 
was  carelessly  and  negligently  permitted  to  get  on  one  of  the 
passenger  trains  which  stopped  for  five  minutes  at  that  depot; 
that  the  child  was  carried  to  Jackson  station;  that  the  conductor 
of  the  appellant^s  train  ''wrongfully,  carelessly  and  negligently 
put  the  child,  Arthur  Pitzer,  off  at  that  station,  without  leaving 
him  in  charge  of  any  person,  or  giving  any  one  instructions  con- 
cerning him;"  that  the  conductor  well  knew  that  Arthur  Pitzer 
had  been  carried  to  that  point  through  the  carelessness  and  negli- 
gence of  the  agents  and  employees  of  the  defendant;  that  the  child, 
having  been  thus  wrongfully  put  off  the  train  at  Jackson  station, 
without  being  placed  under  the  control  or  in  the  charge  of  any 
person,  and  without  the  fault  or  neglect  of  his  parents,  was  casually 
upon  the  track  of  the  defendant  at  a  point  on  the  line  thereof,  at 
or  near  where  a  highway  crossed  it,  about  one  and  one-fourth  miles 
north  of  Jackson  station;  that  at  that  point,  between  the  hours  of 
four  and  five  o'clock,  p.  m.,  he  was  run  over  and  killed  by  a  freight 
train  of  the  appellant;  that  although  he  was  on  the  track  at  a  place 
where  he  could  be  seen,  and  was  seen  by  the  trainmen  for  a  distance  of 
three-fourths  of  a  mile,  no  signals  of  warning  were  given,  but  without 
such  signals,  and  without  any  effort  to  stop  the  train,  the  employees 
of  the  defendant  ran  the  train  upon  him,  although  there  was  an 
ascending  grade,  and  the  train  could  easily  have  been  stopped. 

We  regard  it  as  quite  clear  that  the  appellant  was  not  in  fault 
for  allowing  the  child  to  get  upon  the  train.  If  in  any  event  a 
railroad  company  could  be  made  liable  for  carelessly  permitting  a 
person,  young  or  old,  to  get  upon  one  of  its  passenger  trains,  it  can- 
not be  made  liable  in  such  a  case  as  that  stated  by  the  complaint. 
It  does  not  appear  that  the  child  was  not,  so  far,  at  least,  as  the 
servants  of  the  appellant  could  observe,  in  company  with  adult 
persons  who  entered  the  train  at  the  city  of  Kokomo,  nor  does  it 
appear  that  the  appellant's  employees  knew,  or  could  have  known, 
that  he  had  no  right  to  take  passage.  We  suppose  it  to  be  perfectly 
clear  that  a  child  of  tender  years  may  enter  a  railroad  train  without 
subjecting  the  company  to  the  charge  of  negligence,  and  that  the 
mere  failure  to  keep  a  child  off  the  train  will  not  supply  a  foun* 
dation  for  an  action.  We  know  of  no  principle  that  requires  rail- 
road  companies  to  keep  watch  to  prevent  persons,  young  or  old, 
from  entering  their  passenger  trains  at  a  regular  station.  If  in  any 
case  of  this  character  a  railroad  company  can  be  made  liable  foi 
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allowing  a  child  to  enter  one  of  its  passenger  trains^  it  can  only  be 
a  case  where  facts  are  stated  showing  that  it  was  wrong  to  permit 
the  child  to  get  upon  the  train,  and  here  there  are  no  such  facts 
pleaded.  We  conclude  therefore  that  the  mere  fact  that  the  child 
was  permitted  to  enter  the  passenger  train  creates  no  cause  of  action 
agaii.st  the  appellant,  for  he  entered  the  train  as  an  intruder.  lu- 
traders,  infants  or  adults,  cannot,  as  a  general  rule,  impose  any 
dnties  upon  the  person  on  whose  property  they  intrude.  Lary  y* 
Cleveland^  etc.,  R.  Co.,  78  Ind.  323;  s.  c,  41  Am.  Rep.  572;  Ever- 
hart  V.  Terre  Haute,  etc.,  R.  Co.,  78  Ind.  292;  s.  c.  41  Am.  Rep. 
567;  SteUe  t.  Harris,  89  Ind.  363;  8.  c,  46  Am.  Rep.  169,  see  p. 
366;  Nave  ▼.  Flack,  90  Ind.  205;  s.  c,  46  Am.  Rep.  205,  see  p.  206; 
EvansviUe,  etc.,  R.  Co.  t.  Oriffin,  100  Ind.  221;  s.  c,  50  Am.  Rep. 
783;  HestonvUle,  etc.,  Ry.  Co.  y.  Connell,  88  Penn.  St.  520;  s.  c, 
32  Am.  Rep.  472;  Morrissey  v.  Eastern  R.  Co.,  126  Mass.  377; 
8.  c.  30  Am.  Rep.  686;  Oavin  v.  City  of  Chicago,  97  IlL  66;  s.  c, 
37  Am.  Hep.  99;  McAlpin  y.  Powai,  70  N.  Y.  126;  26  Am.  Rep. 
555;  Snyder  y.  Hannibal,  etc,  R.  Co.,  60  Mo.  413;  Zoebiech  y. 
TvrbUe,  10  Allen,  385;  Brown  y.  European,  etc.,  Ry.  Co.,  58  Me. 
384;  BaUimore,  etc.,  R.  Co.  y.  Schwindling,  101  Penn.  St.  258; 
^.  c.  47  Am.  Rep.  706;  Atchison,  etc.,  R.  Co.  y.  Flinn,  24  Eans. 
627. 

These  cases  are  to  be  discriminated  from  those  in  which  one 
places  dangerous  agencies  where  trespassing  children  are  likely 
to  be  injured  by  them;  for  here  the  company  did  what  it  was 
perfectly  lawful  for  it  to  do,  and  that  was  to  run  a  passengor 
train  in  the  manner  in  which  such  trains  are  usually  managed.  * 
The  class  of  cases  to  which  we  refer,  although  numerous,  have 
no  application  here.  Of  this  class  the  following  are  representative 
cases.  Binfordy.  Johnston,  82  Ind.  426;  s.  c,  42  Am.  Rep.  508; 
Dixon  y.  BeU,  5  M.  &  S.  198;  Lynch  y.  Nurdin,  1  Q.  B.  29;  Carter 
y.  T&wne,  98  Mass.  567;  Railroad  Co.  y.  Stout,  17  Wall.  657;  Bird 
y.  Holbrook,  4  Bing.  628;  Birge  y.  Gardner,  19  Conn.  507;  s.  c,  50 
Am.  Dec.  261;  Eeffe  y.  Milwaukee,  etc.,  Ry.  Co.,  21  Minn.  207; 
s.  0.,  18  Am.  Rep.  393;  Nagel  y.  Missouri,  etc.,  Ry.  Co.,  75  Mo. 
653;  8.  c,  42  Am.  Rep.  418;  Evansich  y.  Gulf,  etc.,  Ry.  Co.,  57 
Tex.  126;  a.  c,  44  Am.  Rep.  586;  Townley  v.  Chicago,  etc.,  Ry. 
Co.,  53  Wis.  626;  Bransom  y.  Labrot,  81  Ey.  638;  s.  c,  50  Am. 
Bcp.  193;  Kansas,  etc,  Ry.  Co.  y.  Fitzsimmons,  22  Eans.  686;, 
&  c,  81  Am.  Rep.  203. 
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The  cases  last  cited  all  recognize  the  rale  that  children  of  tender 
years  are  not  to  be  treated  as  persons  of  mature  yean.  This  is  a 
reasonable  and  hnmane  rule,  and  any  other  would  be  a  oniel  re- 
proach to  the  law;  but  the  law  merits  no  such  leproaoh,  for  through- 
out all  its  branches^  whether  of  tort  or  oontraot,  there  runs,  like 
the  marking  red  cord  of  the  British  nayy,  a  line  distinguishing 
children  of  years  too  few  to  have  judgment  or  discretion,  from  those 
old  enough  to  possess  and  exercise  those  faculties.  This  is  a  doc- 
trine taught  by  every  man's  experience,  and  sanctioned  by  our  law. 
A  departure  from  it  would  shock  every  one's  sense  of  justice  and 
humanity.  Cases  very  closely  resembling  the  present  recognize  and 
enforce  this  distinctiction,  and  without  substantial  diversity  of 
opinion  the  general  principle  is  recognized,  although  there  is  not 
entire  uniformity  in  its  application.  Dr.  Wharton,  in  discussing 
the  general  subject,  says:  '*  The  protection  of  the  helpless  from 
spoliation  is  one  of  the  cardinal  duties  of  Ohristian  civilization;  and 
•when  those  so  helpless  are  young  children,  this  duty  is  aided  both 
by  the  instincts  of  nature  and  the  true  policy  of  the  State." 
Whart.  Neg.,  §  313.  Mr.  Thompson  says:  "  The  general  rule  is, 
that  where  the  injury  is  caused  by  the  actual  negligence  of  the 
company,  the  child  can  be  expected  to  use  discretion  only  in  respect 
of  its  years;  and  the  total  incapacity  of  a  child  to  know  the  danger, 
and  avoid  it,  shields  it  from  responsibility  for  its  acts.  Greater 
care,  therefore,  must  be  exercised  in  reference  to  children  than  to 
adults. '^  1  Thomp.  Neg.  452.  Another  author  says:  **  When 
the  trespasser  is  an  infant,  the  railway  company,  on  the  one  hand 
is  held  bound  to  exercise  a  higher  degree  of  care  and  caution  than 
is  required  as  to  adults,  and  the  infant,  on  the  other  hand,  is  not 
required  to  exercise  a  discretion  and  prudence  beyond  its  years,  but 
ouly  that  measure  of  sense  and  judgment  which  it  may  reasonably 
be  expected  to  possess  in  view  of  its  age."  Beach  Cont  Neg.,  211. 
Cases  in  great  numbers  might  be  collected  supporting  the  general 
doctrine  declarod  by  these  authors,  and  applying  it  to  almost  every 
conceivable  phase  of  the  question,  but  we  (loem  it  unnecessary  to  cite 
these  cases,  as  there  is  little,  if  any,  diversity  of  opinion.  The 
principle  of  which  we  are  speaking  supplies  the  initial  proposition 
for  this  discussion,  since  it  enables  us  to  declare  that  the  conductor 
was  bound  to  use  much  greater  care  in  dealing  with  a  child  of  sevru 
years  than  he  would  have  been  required  to  exercise  respecting  an 
older  person.     The  care  exercised  by  him  was  not  such  as  under  the 
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circnniBtanceB  it  was  his  duty  to  exercise.  Expelling  from  the  train, 
mflea  from  its  home,  a  child  so  young  as  to  be  incapable  of  taking 
4sar8  of  itself,  or  of  comprehending  the  danger  of  its  situation,  with- 
out asking  any  one  to  give  it  attention  or  look  after  its  safety,  was 
not  suoh  care  as  humanity  and  justice  require;  but  we  do  not  place 
OUT  decisi^Mi  upon  this  point  alone,  for  we  think  that  the  con- 
ductor's want  of  care  must  be  taken  in  conjunction  with  the 
wrong  of  the  engineer  and  those  in  charge  of  the  freight  train  in 
negligently  failing  to  stop  the  train  when  it  was  within  their 
power  to  do  so  before  it  ran  upon  the  child.  These  two  leading  facts, 
when  combined,  make  a  case  establishing  negligence  on  the  part  of 
the  appellant,  and  excluding  contributory  negligence  on  the  part  of 
the  child.  We  cannot  undertake  to  comment  upon  all  of  the  many 
oases  which  declare  principles  that  rule  such  cases  as  this,  but  we 
deem  it  not  unprofitable  to  refer  to  some  of  the  decisions  which 
light  our  way  to  a  just  conclusion. 

In  Louisville,  eie,,  R,  Co*  v.  SuUivan,  81  Ky.  624;  s.  c,  50  Am. 
Bep.  186,  a  man,  so  drunk  as  to  be  helpless  mentally  and  physically, 
was  pot  off  a  railroad  train,  on  a  cold  winter  night,  by  a  conductor 
who  knew  his  condition.  The  passenger  so  ejected  from  the  train 
was  severely  frozen,  and  in  a  very  strongly-reasoned  opinion  the 
company  was  held  liable.  The  doctrine  of  this  case  is  perhaps  an 
extreme  one,  and  to  be  carefully  limited,  yet  it  is  not  easy  to  answer 
the  reasoning  of  the  court  or  meet  the  force  of  the  authorities 
•cited. 

In  our  own  case  of  McCleUand  v.  Louisville,  eic,  Ry.  Co,,  94  Ind. 
^76,  the  company  was  held  to  be  not  responsible  for  tlie  killing  of 
a  drunken  man  who  was  put  off  the  train  and  wandered  back  upon 
the  track  and  was  killed;  but  the  theory  upon  which  that  case  was 
decided  hardly  meets  the  question  as  presented  in  this  case,  or  in 
Louisville,  etc.,  R.  Co.  v.  Sullivan,  suvra.  for  the  facts  are  not  the 
same  in  the  two  cases. 

The  court  in  the  case  of  Atchison,  etc,  R.  Co.  v.  Weber,  33  Kans. 
643;  8.  c,  52  Am.  Rep.  543,  approved  this  instruction  :  "  Of  course 
the  carrier  is  not  required  to  keep  hospitals  or  nurses  for  sick  or 
insane  passengers,  but  when  a  passenger  is  found  by  the  carrier  to 
be  in  such  a  helpless  condition,  it  is  the  duty  of  the  carrier  to  ex-t 
ercise  the  reasonable  and  necessary  offices  of  humanity  toward  him 
until  some  suitable  provision  may  be  made.''  And  it  was  held  that 
it  was  proper  for  the  carrier  to  transport  a  passenger  suffering  from 
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delirium  tremens  to  one  of  its  stations,  and  there  place  him  in  charge 
of  the  overseer  of  the  poor. 

Discussing  a  question  somewhat  similar  to  that  involved  in  the 
cases  cited,  the  Supreme  Court  of  Ohio  said:  **  It  might  perhaps 
iis  far  lis  this  case  is  conceded  that  if  a  man  were  so  intoxicated  as 
to  be  withont  reason,  sense,  or  intelligence,  it  would  be  unlawful^ 
ns  it  wonid  be  inhuman,  to  expel  him  from  cars  at  night,  where  he 
would  be  just  as  likelj  as  not  to  lie  down  upon  the  rails  and  go  to 
sleep.  Wo  may  concede  further,  that  to  put  off  a  drunken  man, 
during  a  bitterly  cold  night,  in  the  woods,  far  from  any  house,  when 
the  probabilities  were  that  he  wonld  freeze  to  death  before  help 
could  reach  him,  would  be  as  indefensible  in  law  as  it  would  be 
wicked  and  cruel  in  fact."  Railway  Co.  y.  ValleHey^  32  Ohio  St. 
345;  30  Am.  Rep.  601. 

ThcGS  are  cases,  extreme  ones  it  may  be,  illustrating  the  doctrine 
that  regard  must  be  had  to  the  helpless  condition  of  one  wiio  enters 
a  railroad  train,  and  that  those  in  charge  of  the  train  mast  do  no 
act  which  is  cruel  or  inhuman.  Granting  that  these  cases  are  ex- 
treme ones,  still  the  general  doctrine  which  they  assert  is  nndeni- 
ably  a  sound  one,  for  through  all  the  cases  runs  the  principle  that 
what  humanity  requires  must  be  done  by  those  who  act  with  know- 
ledge of  another's  helplessness.  Weymire  v.  Wolfey  52  Iowa,  533  ; 
Norther  a  Central  Ry.  Co.  v.  State,  29  Md.  420;  Walker  v.  Great 
Western  Rfi.  Co.,  L.  R,  2  Exch.  228;  iSf^aa^y  v.  Uahn.  Manfg.  Co.y 
42  Conn.  55G;  Atlantic,  etc,  R.  Co.  v.  Reisner.  18  Kans.  458;  Mar- 
gueite,  etc,  R.  Co.  v.  Taft,  28  Mich.  289  (Opinion  of  Coolby,  J.); 
Tcrre  Ilaufe,  etc,  R.  Co.  v.  McMurray,  98lnd.  858;  s.  c,  49  Am. 
Bep.  752. 

This  principle  supplies  a  solid  foundation'  for  the  rule  that  the 
age  of  a  child  is  an  important  element  to  be  considered  in  deter- 
mining whether  the  person  who  injured  him  was  negligent,  as  well 
as  in  determining  whether  the  child  himself  was  guilty  of  contrib- 
utory negligence.  We  know  that  there  are  many  cases  which  hold, 
and  right  y  hold,  that  children  may  be  guilty  of  negligence.  Hntha- 
way  V.  Toledo^  etc,  Ry.  Co.,  46  Ind.  25;  Higgins  v.  JeffermnviUe, 
etc,  R.  Co.,  bl  Ind.  110;  2  Wood  Ry.  Law,  UTl,  1273. 

A  child*s  age  and  helplessness  may  however  often  excuse  where 
one  of  mature  age  would  be  adjudged  in  fault,  and  may  also  often 
make  an  act  negligent  as  to  him  that  would  not  be  so  as  to  one  of 
riper  years.     It  is  upon  this  principle  that  a  recent  writer  —  who 
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fortifies  his  assertion  by  many  cases — is  sustained  in  saying:  '^  But 
there  is  no  presumption  that  a  young  child  or  a  drunken  person 
will  heed  the  signals  of  danger,  and  the  engineer  is  bound  to  stop 
the  train  if  he  sees  that  they  make  no  attempt  to  leave  the  track.'' 
2  Wood  Ry.   Uw,  1268/1. 

Djuhtle^s  the  rule  is  to  be  very  guardedly  applied  to  one  who 
voluntarily  incapacitates  himself,  since  he  himself  is  guilty  of  a 
wrong  not  eiisily  palliated,  and  it  is  not  easy  for  an  engineer  to  dis- 
tinguish a  drunken  man  from  a  sober  one;  but  with  respect  to  a 
child  of  seven  years  of  age  it  is  far  otherwise,  for  nature  has  inca- 
pacitated it,  and  the  engineer  can  readily  distinguish  from  his 
stature  and  appearance  the  diflFerence  between  it  and  a  person  who 
has  attained  years  of  discretion,  illustrating  the  subject  we  are 
discussing,  is  a  decision  by  a  court  which  has  applied  with  as  much 
strictness  as  any  in  the  land  the  law  against  children,  wherein 
it  was  held  that  negligence  could  not  be  imputed  to  a  boy  nine 
years  of  age  who  had  climbed  through  a  train  of  freight  cars  and 
was  injured.  Pennsylvania  Co.  v.  Kelly,  31  Penn.  St  372.  In 
another  case  in  that  conrt  it  was  said:  ''  He  acted  like  a  child  and 
like  a  child  he  must  be  judged.''  Ranch  v.  Lloyd,  31  Penn.  St. 
358.  In  still  another  case  in  that  conrt  it  was  held,  that  where  a 
boy  was  carried  against  his  will  for  five  miles,  and  in  returning 
home  received  injury,  the  wrong-doer  must  respond  in  damages. 
Drake  v.  Kiely,  93  Penn.  St  492.  The  case  of  Lovett  v.  Salem, 
etc.^  R.  Co.,  9  Allen,  557,  decides  that  a  railroad  company  is  liable 
for  injnry  to  a  child  ten  years  of  age,  who  was  wrongfully  on  a 
street  railway  car,  and  jumped  from  it,  while  it  was  moving  rapidly, 
at  the  direction  of  the  driver,  the  court  placing  its  decision  upon 
the  ground  that  the  child  was  young  and  could  not  be  expected  to 
act  as  an  adult  would  do. 

It  was  held  in  Klins  v.  Central  Pacific  R.  Co.,  37  Gal.  400,  that 

the  company  was  liable  where  a  boy  sixteen  years  of  age  leaped 

from  a  train  npon  which  he  was  a  trespasser,  at  a  show  of  force 

displayed  by  the  conductor,  and  the  principle  asserted  in  Lovett  v. 

Salem,  f^tc,  R.  Co.,  supra,  was  accepted  as  the  ruling  one. 

•    In  Meeks  v.  Southern  Pacific  R.  Co.,  56  Cal.  513;  a.  c,  38  Am. 

Rep.  67.  an  infant  of  six  or  seven  years  of  age  was  sleeping  on  the 

track  and  it  was  held  that  as  those  in  charge  of  the  train  were  bound 

to  keep  a  vigilant  watch,  the  company  was  liable  for  injuring  the 

child  that  its  emplovees  might  have  seen  and  rescued  from  danger. 
Vol.  LVIII  —  60 
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A  very  able  court,  speaking  by  one  of  its  ablest  jadges,  said  of 
the  duty  of  an  engineer:  ^'  If  hofrever  he  sees  a  child  of  tender 
years  upon  the  track,  or  any  person  known  to  him  to  be,  or  from 
his  appearance  giving  him  good  reason  to  beliere  that  he  is  insane, 
or  badly  intoxicated,  or  otherwise  insensible  of  danger,  or  unable 
to  avoid  it,  he  has  no  right  to  presume  that  he  will  get  oat  of  the 
way,  but  should  act  'upon  the  belief  that  he  might  not,  or  would 
not,  and  he  should  therefore  take  means  to  stop  his  train  in  time/' 
Lake  Shore,  etc.,  R,  Co,  v.  HfiBery  25  Mich.  274.  Other  cases  assert 
similar  doctrines,  and  to  them  we  refer  without  further  comment. 
Baltimore,  etc.,  R  Co.  v.  State,  33  Md.  542;  label  v.  New  York, etc, 
R.  Co,,  27  Conn.' 392;  Isabel  v.  Hannibal,  etc.,  R.  Co.,  60  Mo.  475; 
East  Tennessee,  etc.,  R.  Co.  v.  St.  John,  5  Sneed,  524. 

The  complaint  explicitly  avers  that  there  was  no  negligence  on 
the  part  of  the  'parents,  so  that  the  question  turns,  so  far  as  the 
element  of  contributory  negligence  is  involved,  solely  upon  the 
conduct  of  the  child. 

It  is  contended  that  the  injury  to  the  child  was  so  remote  that 
it  cannot  be  attributed  to  the  negligent  act  of  the  appellant  This 
question  has  been  recently  so  fully  discussed  by  us  that  we  do  not 
deem  it  necessary  to  again  enter  upon  an  extended  discussion  of 
the  subject.  LouisviUe,  etc.,  Ry.  Co.  v.  Falvey,  104  Ind.  409; 
Torre  Haute,  etc.,  R.  Co.  v.  Buck,  96  Ind.  346;  s.  c,  49  Am.  Rep. 
168;  Dunlap  v.  Wagner,  85  Ind. 529;  s.  c,  44  Am.  Bep.42;  BiUman 
V.  Indianapolis,  etc.,  R.  Co.,  76  Ind.  166;  8.  c,  40  Am.  Rep.  230; 
Cincinnati,  etc.,  R.  Co.  v.  Eaton,  94  Ind.  474;  &  c,  48  Am.  Rep.  179. 

Many  of  the  cases  we  have  here  cited  assert  a  doctrine  in  strict 
harmony  with  our  own  cases,  and  indeed  the  doctrine  is  expressly 
held  in  the  famous  squib  case,  upon  which  authors  and  courts  have 
founded  their  statements  and  decisions  for  many  years.  In  that 
case  no  wilful  or  malicious  tort  was  committed,  for  the  defendant 
threw  the  lighted  squib  in  sport,  and  this  being  passed  from  hand 
to  hand,  at  last  struck  the  plaintiff's  ward,  and  put  out  his  eye. 
All  the  judges  agreed  that  the  defendant  was  liable,  although  they 
differed  as  to  whether  the  action  should  be  case  or  trespass,  one  of 
the  judges  saying  that  **  Wherever  a  man  does  an  unlawful  act  be 
is  answerable  for  all  the  consequences."  Scott  v«  Shepherd,  2  W.  BL 
892. 

There  is,  in  truth,  no  case  that  has  been  recognized  as  sound, 
that  holds  that  the  rule  as  to  the  responsibility  of  the  wrong-doer  is 
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differeDt  in  caBen  of  actionable  negligence  from  that  which  prevails 
in  cases  of  wilful  or  malicious  torts.  There  is  a  difference  as  to  the 
mearare  of  damages,  for  where  the  tort  is  maUcious,  exemplary 
damages  may  be  recoTered,  but  such  damages  cannot  be  reooTered 
in  cases  of  n^ligenoe.  This  consideration  has  however  no  infln- 
enoe  upon  the  question  of  a  negligent  wrong-doer's  responsibility 
ior  the  consequences  resulting  from  his  act. 

tor  points  omitted.  J  Judgment  ravened. 


Ok  Psimoir  pob  ▲  Rbhsabiko. 

Bluott,  C.  J.  [Omitting  minor  points.]  We  think  the  case 
presented  by  the  complaint  an  unusually  strong  one,  and  far 
within  the  authorities.  If  the  employees  of  a  railroad  company 
aee  a  child  of  seven  years  of  age  upon  the  track,  far  enough  off  to 
easily  stop  the  train,  but  instead  of  stopping  it,  negligently  rim 
upon  it  and  crush  it, to  death,  then,  upon  the  clearest  principles 
of  justice  and  right,  the  company  is  liable.  In  our  former 
opinion  we  cited  many  cases  sustaining  that  conclusion.  But  in 
this  case  we  have  the  further  element  that  the  conductor  put  the 
•child  ofF  at  a  station,  unattended  and  uncared  for,  and  without 
commending  him  to  the  care  of  any  person. 

We  did  not  depart  from  our  own  decisions  in  affirming,  as  wo 
did,  that  more  care  is  required  where  a  child  of  tender  years,  or  a 
helpless  man,  is  seen  upon  the  track,  than  where  one  who  *  has 
reached  the  age  of  discretion,  and  appears  to  be  in  possession  of  his 
faculties,  is  seen  on  the  track. 

In  the  case  of  PUMurgh,  etc,^  By.  Co.  v.  ViniTig,  27  Ind.  513,  a 
child  of  seven  years  of  age  was  treated  as  too  young  to  be  guilty  of 
negligence,  and  a  complaint  not  nearly  so  strong  as  the  present  was 
held  good.  Lafayeitey  etc.,  R.  Co.  v.  Huffman^  28  In<L  287,  does 
not  at  all  conflict  with  our  conclusion.  On  the  contrary,  it 
gives  it  strong  support,  for  it  was  there  said  :  '^  Thus  if  an  engineer 
of  a  locomotive  discovered  a  young  child  on  the  railroad  track,  he 
would  be  required  to  use  greater  effort  to  stop  the  train  than  could 
have  been  expected  from  him  if  he  had  discovered  a  grown  person 
in  the  same  situation.  In  the  latter  case,  he  could  reasonably  de- 
pend more  upon  the  judgment  and  presence  of  mind  of  the  person 
on  the  track  to  save  himself  from  danger  than  in  the  former  case." 

Surely  the  appellant  cannot  get  any  support  from  the  doctrine 
of  the  case  cited.     It  might  doubtless  do  so,  if  the  complaint  did 
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not  negative  negligence  on  the  part  of  the  child's  parents,  bat  this 
is  exjiressly  negatived  in  the  complaint  before  us.  In  the  ease  of 
Hathaway  t.  loUdo,  etc..  By.  Co.,  46  Ind.  25,  a  recovery  was  de- 
nied because  there  was  contribatory  negligence  ;  but  in  this  case- 
that  is  expressly  negatived.  The  complaint  in  JeffersonviUcy  etc.. 
R.  Co.  V.  BoweUy  40  Ind.  545,  was  not  so  strong  as  the  present,  and 
the  court  said  that  it  could  see  no  objection  to  it.  In  Binford  v. 
Johnston,  82  Ind.  426  ;  s.  c,  43  Am.  Rep.  502,  this  court  asserted 
that  the  same  rules  were  not  applicable  to  children  as  to  adults,  and 
the  assertion  was  supported  by  the  citation  of  many  authorities. 
This  principle  is  also  i*ecognized  in  City  of  Indianapolis  v.  Emmd- 
man,  108  Ind.  530. 

Turning  now  to  the  cases  cifced  by  the  appellant  from  other  courts, 
we  find  counsel  saying :  '^  ScJieffler  v.  Minneapolis,  etc^  Bi/.  Co.,  S2 
Minn.  518,  a  child  eighteen  months  of  age  was  killed.  Held,  the 
child  was  a  trespasser,  and  the  company  was  not  required  to  antici- 
pate that  it  would  be  on  the  track."  But  a  moment's  reflection 
must  produce  the  conviction  that  this  doctrine  cannot  apply  to  a 
case  where  the  child  was  seen  and  distinguished.  That  we  are 
right  in  our  interpretation  of  that  decision  is  apparent  from  the 
language  employed  by  the  court  in  the  case  referred  to,  for  it  was 
said  :  ''  If  the  engineer  had  seen  him,  and  then  had  not  exercised 
proper  care  to  avoid  striking  him,  there  would  have  been  a  differ- 
ent  case.  Locke  v.  First  Division  8t.  Paul,  etc.,  B.  Co.^  15  Minn. 
350.'' 

In  the  case  of  8t.  Louis,  etc.,  By.  Co.  v.  Freeman,  36  Ark.  41^ 
the  decision  so  far  as  it  concerns  the  question  hei*e  under  discussion 
is  against  the  appellant,  for  it  was  there  held  that  the  company  wag 
not  responsible,  **  unless  the  trainmen,  after  discovering  the  child, 
omit  the  use  of  reasonable  precaution  to  avoid  the  injury."  Here 
the  company  is  responsible,  because  after  having  seen  the  child, 
they  used  no  precaution  at  all,  although  the  train  might  have  been 
easily  stopped.  The  decision  in  Prendegast  v.  N.  Y.,  etc.,  B.  Co,, 
58  N.  Y.  652,  is  also  against  the  appellant,  for  to  quote  the  lan- 
guage of  the  case,  'Va  child  of  such  tender  age  was  clearly  non  sui 
jariSy  and  his  conduct  therefore  presented  no  bar  to  a  recovery. 
IM  Y.  Forty-second  Street  B.  Co.,  47  N.  Y.  317." 

In  the  case  cited  by  the  court  in  the  quotation  we  have  made,  the 
child  fell  upon  the  track  at  a  sufiScient  distance  in  front  of  a  street 
car  to  have  enabled  a  sister,  who  was  with  her,  to  have  extricated 
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her,  ''  had  the  driver/'  to  use  the  language  of  the  court,  '^  been  ob- 
senrant  of  what  was  passing  and  slackened  his  speed."  And  it  was 
held  that  ''the  conduct  of  the  infant  may  have  an  important  bear- 
ing on  the  question  of  the  defendant's  negligencCi  but  when  the 
latter  is  clearly  negligent,  contributory  personal  negligence  on  the 
part  of  an  infant  obviously  not  sui  Juris  cannot  b^  alleged,  unless 
negligence  on  the  part  of  his  guardian  or  custodian  has  brought 
about  the  situation,  or  in  some  manner  contributed  to  the  injury. 
Mangam  y.  Brooklyn  R.  Oo.^  38  N.  Y.  455,  460." 

In  the  case  cited  by  the  court  in  the  extract  just  given,  it  was 
held  that  there  was  a  difference  between  children  of  tender  years 
and  adults,  and  the  cases  of  HartjUAd  v.  Roper ^  21  Weud.  G15; 
s.   c,  34   Am.   Dee.   273;  Robinson  v.    Cone,  22  Vt   213,  and 
Daley  y,  Norvrich,  cic,  R.   Co.,  26  Conn.   591;  8.   c,  68  Am. 
Dec.  413,  were  cited.     It  appears  therefore  that  when  we  get  to 
the  foundation  of  the  New  York  case  cited,  it  is  against  the  appel- 
lant instead  of  in  its  favor  upon  the  material  point  here  involved, 
namely,  whether  the  trainmen  had  the  right  to  expect  the  same 
<^re  of  a  child  of  tender  years  as  from  an  adult.    In  the  other  New 
York  case  cited,  a  boy,  described  by  the  court  "as  a  bright,  active 
hoy,  about  seven  years  of  age,  considered  competent  by  his  parents 
to  go  to  school  and  upon  errands  alone,"  attempted  to  run  acrosd 
the  track  in  front  of  a  train  approaching  a  crossing  over  which  he 
had  often  gone,  and  it  was  held  that  there  could  be  no  recovery. 
It  is  obvious  that  there  is  a  wide  difference  between  that  case  and 
this,  where  the  boy  was  seen  on  the  track  in  time  to  stop  the  train, 
and  where  negligence  on  his  part  and  on  that  of  his  parents  is  di- 
rectly negatived.     CauUy  v.  Pittsburgh,  etc.,  Ry.  Co.,  95  Penn.  St. 
398;  s.  c,  40  Am.  Bep.  6C4,  was  a  case  in  which  boys  got  upon  a 
car,  and  when  ordered  off  by  the  conductor  while  the  train  was  in 
motion,  leaped  from  it  and  one  was  injured.     Of  this  case  it  is 
perhaps  enough  to  say  that  it  is  not  in  point,  but  it  may  be  added 
that  it  is  in  direct  conflict  with  many  cases,  and  certainly  with  one 
in  the  same  court.     Baltimore,  etc.,  R.  Co.  v.   Schwindlhi^j,  101 
Penn.  St.  258,  simply  decides,  what  we  strongly  asserted  in  oiir 
former  opinion,  that  the  railroad  company  is  not  liable  for  an  in- 
jury to  a  child  on  its  train  as  an  intruder,  because  of  any  negligence 
in  tlie  construction  of  the  road  or  machinery. 

In  Marcott  v.  Marquette,  etc.,  R.  Co.,  49  Mich.  99,  the  decision 
was  the  third  one  in  the  case,  but  it  does  not  touch  the  point  here 
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involyed,  for  it  was  decided  npon  the  groand  that  the  child  wa» 
not  seen,  the  court  saying:  ''  The  engineer  was  watching  the  track 
for  obstacles  and  discovered  none.''  When  the  case  was  in  the 
coart  the  second  time,  it  was  held  that  *'  the  lookout  upon  a  loco- 
motive must  be  as  efficieut  as  the  circumstances  require,  and 
especially  so  when  the  chances  of  access  to  the  track  are  greater 
than  usual.  Marcott  v.  Marquette,  etc.,  R.  Co,,  47  Mich.  1.  This 
doctrine  is  clearly  hostile  to  the  appellant's  views,  and  is  in  har* 
mony  with  the  ruling  in  Lake  Shore,  etc.,  R.  Co.  v.  Miller,  25* 
Mich.  274,  cited  in  our  former  opinion. 

The  decision  in  Chicago,  etc.,  R.  Co.  v.  Stumps,  69  111.  409,  does 
not  by  any  means  support  the  appellant's  contention.  In  that  case 
a  boy  seven  years  of  age  climbed  on  a  train  and  was  injured.  It 
was  held  that  there  could  be  no  recovery  because  there  was  no  neg- 
ligence on  the  part  of  the  company,  but  the  court  said:  '^  The  proof 
shows  appellee  was  only  seven  years  of  age  when  he  sustained  the 
injuries.  He  was  too  young  to  be  charged  with  negligence,  and  could 
be  held  to  no  care  other  than  such  a  child  of  that  age  could  be  ex- 
pected to  exercise  for  its  personal  safety.  The  principal  question  m 
the  case  therefore  is^  whether  the  employees  of  the  company  were 
guilty  of  culpable  negligence  in  the  management  of  the  tram." 

In  BiHhop  V.  Union  R.  Co.,  14  R.  I.  314;  s.  c,  51  Am.  Rep.  386, 
a  boy  of  six  years  of  age  wrongfully  jumped  on  a  moving  car^  and 
was  injured  in  leaving  it.  It  was  held  that  the  company  was  not 
liable  because  the  boy  was  an  intruder,  and  it  appeared  that,  as  the 
court  said,  '^  the  driver  did  not  see  the  boy  and  knew  nothing  of 
the  accident."  It  is  impossible  for  us  to  perceive  what  application 
that  case  has  to  the  present. 

In  Moriseey  v.  Eastern  R.  Co.,  126  Mass.  377;  s.  c,  31  Am.  Bep» 
6S6,  a  child  not  seen  by  the  engineer  was  run  over,  and  it  was  held 
that  the  company  was  not  liable,  the  court  saying:  '^  The  defend- 
ant corporation  owed  him  no  duty,  except  the  negative  one  not 
maliciously  or  with  gross  and  reckless  carelessness  to  run  over 
him."  It  is  apparent  from  the  cases  decided  by  that  court,  and 
cited  in  our  former  opinion,  that  had  the  child  been  seen  m  time 
to  have  stopped  the  train  by  the  exercise  of  reasonable  care,  the 
company  would  have  been  held  liable. 

1'he  decision  in  Chicago,  etc,  Ry.  Co.  v.  Smtth,  46  Mich.  604; 
6.  c,  41  Am.  Bep.  177,  was  placed  entirely  upon  the  ground  that 
there  was  no  negligence  on  the  part  of  the  railway  company,  the 
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coart  saying:  ^'  In  other  words  the  injnry  resalted  from  an  acci- 
dental fidl  of  the  boy  and  without  any  carelessness  or  negligence  of 
the  company's  servants/'  It  is  evident  from  the  cases  cited  in  our 
former  opinion,  that  the  Supreme  Oourt  of  Michigan  is  far  from 
sanctioning  the  doctrine  asserted  by  the  appellant,  and  it  is  per- 
haps unnecessary  to  refer  to  other  decisions  in  that  court,  but  if 
there  were  doubt  on  this  subject  it  would  be  removed  by  the  opinion 
of  the  court,  written  by  Judge  Cooley,  in  East  Saginaw  City  Ry, 
Oo.  V.  BohUf  27  Mich.  503.  In  that  case  it  was  held  that  it  was  not 
enough  for  the  conductor  of  a  street  railway  car  to  warn  a  child 
not  to  ride  on  the  platform,  but  that  he  must  employ  more  efficient 
means  to  remove  him  from  danger.  The  cases  of  Hargreaves  v. 
Deacon,  25  Mich.  1;  City  of  Chicago  v.  Starr y  42  111.  174,  and 
Hughes  y.  Macfis,  2  H.  &  Colt.  744,  are  not  in  point,  for  they  belong 
to  an  entirely  different  class  of  cases  from  the  present. 

We  have  thus  patiently  and  perhaps  at  unnecessary  length  re- 
viewed all  of  the  cases  cited  by  appellant,  and  find  that  not  one 
among  them  all  supports  the  proposition,  that  where  a  child  is 
seen  upon  the  track  in  time  to  easily  check  the  train,  he  may  be 
run  over  and  killed  without  any  effort  to  stop  the  train. 

The  authorities,  as  we  feel  confident  in  affirming,  all  agree  that 
there  is  a  difference  between  children  of  tender  age  and  persons 
old  enough  to  possess  judgment  and  discretion.  We  sought  to 
make  this  distinction  prominent,  for  we  thought  and  still  think 
that  it  is  of  controlling  importance.  An  adult  it  may  be  presumed 
will  after  warning  leave  the  track  when  danger  approaches,  but 
this  is  not  presumed  where  very  young  children  are  on  the  track 
of  a  railroad.  Where  a  young  child  is  on  the  track,  it  cannot  be 
presumed  as  in  the  case  of  an  older  person  that  he  will  leave  it  in 
time  to  avoid  an  approaching  train.  Under  the  authorities  it  is 
probable  that  this  complaint  would  not  have  been  good  had  Arthur 
Pitzer  been  old  enough  to  be  presumed  to  exercise  judgment  and 
discretion;  but  it  is  good,  because  he  was  a  child  of  tender  years. 
It  was  necessary  therefore  to  emphasize  as  we  did  his  age,  for  had 
he  been  of  mature  years,  it  might  perhaps  have  been  presumed  by 
the  trainmen  that  he  would  have  left  the  track  in  time  to  escape 
the  approaching  train.  But  we  are  not  here  dealing  with  the  case 
of  a  person  who  had  arrived  at  years  of  discretion,  but  with  the 
case  of  a  young  child,  and  we  decide  nothing  that  can  be  considered 
as  applicable  to  any  other  case. 
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We  think  it  very  clear  upoD  the  whole  complaint,  that  the  dam- 
ages laid  are  the  proximate  result  of  the  appellant's  tort.  We  are 
also  of  the  opinion  that  there  is  such  a  connection  between  the 
'!onductor's  tort  in  putting  the  child  off  of  the  train,  and  the 
wrongful  acts  of  the  other  employees  of  tlie  appellant,  as  makes  it 
proper  to  unite  these  acts  in  one  complaint.  We  are  clear  that 
upon  all  the  facts  pleaded,  the  complaint  makes  a  case  entitling 
the  appellee  to  compensatory,  but  not  exemplary  damages. 

Petition  overruled  at  the  costs  of  the  appellant. 

Petition  overruled. 


Eastman  v.  State. 

(109Ind.S78.) 
ComtUulional  law  — regidatian  of  phyticUm, 

The  legisUlare  may  regulate  the  practice  of  medicine  and  surgeiy,  and  pre- 
scribe the  qoalificationa  of  applicants  for  license. 

rpHE  opinion  states  the  point. 

&.  B.  Adams,  for  appellant. 

L,  T,  Afi^^Jiener,  attorney-general,  and  W.  B,  Hord,  for  State. 

£lliott,  C.  J.  The  appellant  challenges  the  validity  of  the 
act  regulating  the  practice  of  medicine  and  surgery,  and  on  this 
challenge  arises  the  principal  question  in  the  case. 

The  police  power  of  a  State  is  very  broad  and  comprehensive. 
It  has  been  variously  defined  by  the  courts  and  text-wi*iters.  It  is, 
said  one  of  the  courts,  '^  that  inherent  and  plenary  power  in  the 
State,  which  enables  it  to  prohibit  all  things  hurtful  to  the  comfort, 
safety  and  welfare  of  society.*^  Lakevievi  v.  Rose  Hill  Cemetery  Co,, 
70  111.  191;  s.  c.  22  Am.  Rep.  71.  "All  laws,"  says  another  court, 
'^  for  the  protection  of  the  lives,  limbs,  health  and  quiet  of  persons, 
and  the  security  of  all  property  within  the  State,  fall  within  this 
general  power  of  the  government.''    State  v.  Noyes^  47  Me.  189. 

In  Thorpe  v.  Rutland^  etc.,  R,  Co,,  27  Vt.  140,  it  was  held,  that 
under  the  general  police  power  of  the  State,  *'  persons  and  property 
are  subjected  to  all  kinds  of  restraints  and  burdens,  in  order  to 
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secure  the  general  comfort,  health  and  prosperity  of  the  State,  of 
the  perfect  right  in  the  legislature  to  do  which  no  question  ever 
was,  or  upon  acknowledged  general  principles,  ever  can  be  made, 
8o  far  as  natural  persons  are  concerned/' 

In  speaking  of  this  power,  it  was  said  by  this  court,  in  Hocketi 
y.  StaiSy  105  Ind.  250;  55  Am.  Rep.  201,  that  ''It  extends  to  the 
protection  of  the  lives,  limbs,  health,  comfort  and  convenience,  as 
well  as  the  property,  of  all  persons  within  the  State.  It  authorizes 
the  legislature  to  prescribe  the  mode  and  manner  in  which  every 
one  may  so  use  his  own  as  not  to  injure  another,  and  to  do  what- 
ever is  necessary  to  promote  the  public  welfare,  not  inconsistent 
with  its  own  organic  law.'' 

The  views  expressed  in  these  cases  are  well  supported  by  authority. 
Western  Union  Tel.  Co.  v.  Pendleton^  95  Ind.  12;  s.  c,  4i8  Am.  Rep. 
692;  Cooley  Const.  Lim.  572;  Barhier  v.  ConnoUyy  113  TJ.  S.  27; 
Soon  Hlng  v.  Crowley,  113  XJ.  S.  703;  Live  Stock  Aes'^n  v.  Crescent 
aty,  1  Abb.  (IT.  S.)  388;  Slaughter- House  cases,  16  Wall.  36. 

The  practice  of  medicine  and  surgery  is  a  vocation  that  very 
nearly  concerns  the  comfort,  health  and  life  of  every  person  in  the 
land.  Physicians  and  surgeons  have  committed  to  their  care  the 
most  important  interests,  and  it  is  an  almost  imperious  necessity 
that  only  persons  possessing  skill  and  knowledge  should  be  per- 
mitted to  practice  medicine  and  surgery.  For  centuries  the  law 
has  required  physicians  to  possess  and  exercise  skill  and  learning, 
for  it  has  mulcted  in  damages  those  who  pretend  to  be  physicians 
and  surgeons,  but  have  neither  learning  nor  skill.  It  is  therefore 
no  new  principle  of  law  that  is  asserted  by  our  statute;  but  if  it 
were,  it  would  not  condemn  the  statute,  for  the  statute  is  an  exercise 
of  the  police  power  inherent  in  the  State.  It  is,  no  one  can  donbt, 
of  high  importance  to  the  community  that  health,  limb  and  life 
should  not  be  left  to  the  treatment  of  ignorant  pretenders  and 
charlatans.  It  is  within  the  power  of  the  legislature  to  enact  such 
laws  as  will  protect  the  people  from  ignorant  pretenders,  and  secure 
them  the  services  of  reputable,  skilled,  and  learned  men,  although 
it  is  not  within  the  power  of  the  legislature  to  discriminate  in  favor 
of  any  particular  school  of  medicine.  When  intelligent  and  edu- 
cated men  differ  in  their  theories,  the  legislature  has  no  power  to 
condemn  the  one  or  approve  the  other,  but  it  may  require  learning 
and  skill  in  the  school  of  medicine  which  the  physician  professes  to 
practice.  While  v.  Carroll^  4-4  N.  Y.  161;  8.  c,  1  Am.  Rep.  508. 
Vol.  LVIII  — 51 
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The  rule  requiring  physicians  to  possess  learning  and  skill  is  a 
very  ancient  one.  Boriliam's  case,  8  Co.  227;  College  of  Physicians 
v.  Leveiif  1  Ld.  Raym.  472.  This  i*ule  of  the  common  law  baa 
been  incorporated  in  many  of  the  State  statutes,  and  these  statu  tea 
have  always  been  upheld. 

The  statute  of  Minnesota  is  very  similar  to  ours,  and  it  was  held 
to  be  valid  in  State  v.  Stale  Med.  Ex.  Boardy  32  Minn.  324;  s.  c.^ 
50  Am.  Rep.  575,  the  court  saying:  ''  In  the  profession  of  medicine, 
as  in  that  of  the  law,  so  great  is  the  necessity  for  special  qualifi- 
cation in  the  practitioner,  and  so  injurious  the  consequences  likely 
to  result  from  the  want  of  it,  that  the  power  of  the  legislature  to 
prescribe  such  reasonable  conditions  as  are  calculated  to  exclude 
from  the  profession  those  who  are  unfitted  to  discharge  its  duties, 
cannot  be  doubted.^' 

Speaking  of  a  statute  like  ours,  another  court  said:  '^  We  are  of 
opinion  that  all  of  the  provisions  of  the  act  under  consideration,  as 
above  set  out,  and  independent  of  any  constitutional  warrant  for 
its  enactment,  would  be  maintainable  under  the  police  power  of  the 
State;  that,  under  this  general  power,  the  legislature  is  the  proper 
judge  as  to  what  regulations  are  demanded  in  dealing  with  the 
property  and  restraining  the  actions  of  individuals.  Logan  v.  Slaie, 
5  Tex.  App.  806. 

The  subject  was  examined  in  all  its  important  phases  in  Ex 
parte  Spmney^  10  Nev.  823,  and  the  statute  declared  valid.  A  like 
result  was  reached  by  the  court  in  Hewitt  v.  Charier^  16  Pick.  358. 
A  full  discussion  of  the  question  will  be  found  in  Fbx  v.  Washing- 
itigton  Territory,  5  W.  C.  Rep.  839,  where  a  similar  result  was 
reached.  Judge  Gooley  strongly  and  unequivocally  affirms  the 
validity  of  statutes  like  ours.  Cooley  Torts,  2^9,  290.  The 
question  received  a  very  careful  consideration  in  Stafe  v.  Dent, 
25  W.  Va.  1,  and  it  was  held  that  the  statute  was  valid  in  every 

part 

For  more  than  eighty  years  a  similar  statute  has  been  in  force 
in  New  York,  and  the  courts  of  that  State  liav§  uniformly  regarded 
it  as  valid.  Sheldon  v.  Clark,  1  Johns.  513;  AllcoU  v.  Barber, 
1  Wend.  526;  Timmerman  v.  Morrison,  14  Johns.  369;  Tfiompson 
V.  Stoats,  15  Wend.  895;  Bailey  v.  Mogg,  4  Den.  60;  FhwJi  v. 
Oridley,  25  Wend.  469.  In  very  many  other  cases  such  statutes 
have  been  enforced.  Aniley  v.  State,  6  Tex.  App.  202;  Musser  v. 
Chase,  29  Ohio  St.  577;   Wert  v.  Clutter,  87  Ohio  St  347;  Bibber 
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T.  Siinjjson^  59  Me.  181;  Thompson  v,  Hazen,  25  Me.  104;  State 
V.  Gregory,  83  Mo.  123;  s.  c,  53  Am.  Rep.  565. 

The  appellant  is  right  in  asserting  that  the  departments  of  the 
government  arc  separate  and  distinct,  and  that  a  clerk  of  a  county 
cannot  exercise  judicial  pov^ers.  Smith  y.  Myers,  \0^  Ind.  1,  and 
cases  cited.  But  he  is  wrong  in  affirming  that  the  act  under  exam- 
ination confers  upon  the  clerk  judicial  powers. 

The  power  to  accept  or  reject  an  application  for  license,  under 
the  statute,  is  not  a  judicial  one,  although  it  may  involve  some  ex- 
ercise of  discretion.  Elmore  v.  Overton,  104  Ind.  548;  s.  c,  64 
Am.  Rep.  343;  Cooley  Torts,  411. 

If  an  exercise  of  discretion  constituted  a  clerk  a  judicial  officer, 
then  he  would  be  such  in  every  case  in  which  he  issues  a  writ,  files 
a  paper  or  approves  a  bond,  for  all  these  acts  involve  some  exercise 
of  discretionary  power.  The  statute  does  not  require  the  clerk  to 
sit  in  judgment  upon  the  sufficiency  of  the  application  for  a  license, 
for  the  affidavits  prescribed  and  the  diploma  required  constitute 
the  evidence  upon  which  the  clerk  must  act.  The  diploma  and 
affidavits  compel  him  to  grant  the  license,  and  it  is  therefore  not 
jtossible  to  regard  his  duty  as  a  judicial  one.  Flournoy  v.  City  of 
JeffersonviVe,  17  Ind.  169;  Betts  v.  Dimon,  3  Conn.  107;  State,  ex 
reZ.,  V.  Doyle,  40  Wis.  176. 

Whether  the  statute  is  a  wise  one  or  not  is  a  purely  legislative 
question,  and  so  is  the  question  whether  it  is  reasonable  or  unrea- 
sonable. This  doctrine  was  thus  expressed  in  Hedderich  v.  Stale, 
101  Ind.  564;  s.  c,  51  Am.  Rep.  168.  ''  Whether  a  statute  is  or 
is  not  a  reasonable  one  is  a  legislative  and  not  a  judicial  question. 
Whether  a  statute  does  or  does  not  unjustly  deprive  the  citizen  of 
natural  rights  is  a  question  for  the  legislature,  and  not  for  the 
ooarts.  "J'here  is  no  certain  standard  for  determining  what  are  or 
are  not  the  natural  rights  of  the  citizen.  The  legislature  is  just  as 
capable  of  determining  the  question  as  the  courts.  Men's  opinions 
as  to  what  constitute  natural  rights  greatly  differ,  and  if  courts 
should  asuume  the  function  of  revising  the  acts  of  the  legislature  on 
the  ground  that  they  invaded  natural  rights,  a  conflict  would  arise 
which  could  never  end,  for  there  is  no  standard  by  which  the  ques- 
tion could  be  finally  determined." 

Judge  Cooley  says:  ''Nor  can  a  court  declare  a  statute  uncon- 
stitutional and  void,  solely  on  the  ground  of  unjust  and  oppressive 
provisions,  or  because  it  is  supposed  to  violate  the  natural,  social. 
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or  political  rights  of  the  citizen,  unless  it  can  be  shown  that  snch 
injustice  is  prohibited  or  such  rights  guaranteed  or  protected  by  the 
Constitution. "  Coole j  Const.  Lim.  (5th  ed. )  1 97.  At  another  place 
this  author  says:  ''  The  judiciary  can  only  arrest  the  execution  of 
a  statute  when  it  conflicts  with  the  Constitution.  It  cannot  run  a 
race  of  opinions  upon  points  of  right,  reason,  and  expediency  with 
the  law-making  power.''    Cooley  Const.  Lim.  (5th  ed.)  201. 

The  offense  is  charged  in  the  language  of  the  statute,  and  this  is 
sufllcient.  State  y.  Miller,  98  Ind.  70,  and  cases  cited;  Oraeter  y. 
State,  105  Ind.  271;  Antle  v.  State,  6  Tex.  App.  202. 

In  discussing  the  evidence,  counsel  assert  that  as  the  terms  of 
the  statute  are  broad  and  sweeping,  courts  must  create  exceptions 
in  order  to  giye  it  a  just  and  reasonable  effect.  There  are  perhaps 
extreme  cases  where  exceptions  may  be  created  by  the  courts,  but 
these  cases  urc  very  rare,  and  the  authority  to  create  exceptions  is 
one  to  be  exercised  with  great  delicacy.  It  can  neyer  be  exercised 
where  the  words  of  the  statute  are  free  from  ambiguity  and  its 
purpose  plain.  It  is  only  where  the  necessity  is  imperious,  and 
where  absurd  or  manifestly  unjust  consequences  would  otherwise 
certainly  result,  that  the  courts  can  create  exceptions.  This  is  not 
such  a  case.  It  is  the  purpose  of  the  statute  to  prevent  persons 
who  do  not  possess  the  necessary  qualifications  to  practice  medicine 
or  surgery  from  inflicting  injury  upon  the  citizens  by  undertaking 
to  treat  diseases,  wounds  and  injuries.  It  is  the  plain  intention  of 
the  statute  to  keep  out  of  the  professions  of  medicine  and  surgery 
all  who  do  not  possess  learning  and  skill  sufficient  to  enable  them 
to  properly  discharge  the  duties  incumbent  upon  members  of  those 
honorable  professions,  and  courts  have  no  right  to  create  an  excep- 
tion which  will  defeat  that  intention. 

It  is  immaterial  whether  the  person  who  undertakes  to  treat 
diseases  or  wounds  does  it  for  hire  or  not,  for  unless  he  is  qualified 
as  the  statute  requires,  he  must  not  undertake  the  treatment  of 
diseases  or  wounds  at  all.  The  courts  cannot  divide  professional 
persons  into  classes,  and  assert  that  one  class  is  within  the  law  and 
the  other  not,  for  the  law  applies  to  all  who  assume  the  responsible 
duty  of  treating  the  sick,  wonnded  or  injured  citizens,  as  well 
those  who  expect  compensation  for  their  services,  as  those  who  do 
not.  The  great  object  of  the  law  is  to  allow  none  but  skilled  and 
learned  persons  to  attempt  to  exercise  functions  and  duties  which 
require  knowledge  and  skill,  and  it  is  not  material  whether  reward 
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is  paid  or  promised,  or  the  serrices  are  rendered  without  compen- 
sation  or  the  promifie  of  it. 

The  State  has  an  interest  in  the  life  and  health  of  all  its  citizens, 
and  the  law  ander  examination  was  framed,  not  to  bestow  favors 
upon  a  particalar  profession,  bat  to  discharge  one  of  the  highest 
duties  of  a  State,  that  of  protecting  its  citizens  from  injnry  and 
harm. 

It  has  been  for  ages  a  ruling  principle  of  jurisprudence,  '^  that 
r3gard  for  the  public  welfare  is  the  highest  law,'^  and  that  princi- 
ple is  here  of  controUiug  force,  for  few  things,  if  indeed  any,  are 
more  important  than  that  the  health,  limbs  and  lives  of  the  citi- 
zens should  not  be  intrusted  to  the  care  of  persons  who  lack  the 
knowledge  and  skill  requisite  to  enable  them  to  render  proper 
medical  and  surgical  treatment  to  the  citizens  afflicted  by  disease, 
wounds  or  injuries.  Judgment  affirmed. 


Hull  y.  Louth. 

(100  iDd.  81ft.) 

Iktd'-inMinUy  ofgrarUar  —  disaffirmaiMe, 

E.,  a  penoa  of  onsoand  mind  and  onable  to  comprehend  the  transaction,  with- 
out  any  eonsideration  oonyejed  her  real  estate  to  T.  by  deed,  which  was  daly 
recorded.  To  secure  a  loan  of  money  with  which  to  pay  off  delinquent 
taxee  and  other  liens  against  the  land,  T.  executed  a  mortgage  thereon  to  H., 
who  had  no  knowledge  of  E  *s  unsoundness  of  mind,  but  advanced  the  money 
and  accepted  the  security  in  good  faith,  relying  on  the  public  records.  E. 
received  no  benefit  from  the  money,  either  in  person  or  estate.  Held,  that 
H.  could  not  maintain  an  action  to  foreclose  the  mortgage  as  against  E. 

• 

ACTION  of  foreclosure.    The  head-note  states  the  point.     The 
defendant  had  judgment  below. 

/>.  Turpie,  G.  0.  Behm,  A.  0.  Behm,  H.  W.  Ohaee,  F.  &  CfhoM 
and  F.  W.  Chase,  for  appellant. 

•  B.  W.  Langdon  and  T.  F.  Oayhrd,  for  appellees. 

ZoLLARS,  J.  [Omitting  detailed  statement  of  pleadings,  and 
minor  points.]  The  important  question  presented  by  the  pleadings 
is,  whether  the  defense  of  insanity  may  be  made  against  appellant. 
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who,  acting  npon  the  faith  of  the  public  records  of  deeds  and  mort- 
gages, without  knowledge  of  the  fact  that  Emma  J.  was  a  person 
of  unsound  mind  at  the  time  she  executed  the  deed  to  Henry  C,  in 
good  faith  furnished  money  to  Henry  C,  and  accepted  from  him 
the  mortgage  in  suit. 

Appellant's  pleadings  seem  to  have  been  drawn  largely  upon  the 
theory  that  he  could  be  protected  by  showing  that  the  con?eyance 
from  Emma  J.  to  Henry  G.  was  such  that  neither  she  nor  her 
guardian  could  avoid  it  in  this  action,  because  it  had  not  been  dis- 
afSrmed,  and  because  the  parties  had  not  been  placed  in  siaiu  quo. 

Appellant  cannot  successfully  insist  that  there  must  hare  been  a 
disaffirmance  of  the  deed  from  Emma  J.  to  Henry  G.  As  already 
stated,  she  could  not  disaffirm,  because  of  her  insanity.  Her 
guardian  could  not  have  disaffirmed  prior  to  the  bringing  of  the 
suit,  because  he  had  not  been  appointed  at  that  time.  Appellant 
brought  Emma  J.  into  court  to  answer  his  bill,  and  the  filing  of 
the  answer  and  cross  complaint  was  a  sufficient  disaffirmance,  both 
as  to  him  and  Henry  0.,  if  in  any  event,  under  the  facts  of  the 
case  as  shown  by  the  pleadings,  a  disaffirmance  could  have  been 
necessary. 

Neither  can  appellant  successfully  insist  that  his  mortgage  shall 
be  protected  and  enforced,  simply  because  neither  Emma  J.  nor 
her  guardian  have  refunded,  or  offered  to  refund,  to  him  the  money 
he  advanced  to  Henry  G.  upon  the  faith  of  the  mortgage.  As  al- 
ready stated,  it  is  admitted  that  there  was  no  consideration  for  the 
deed  from  Emma  J.  to  Henry  G.,  and  it  is  not  shown  that  she  re- 
ceived any  of  the  money  advanced  by  appellant,  nor  that  any  of  it 
was,  in  any  way,  applied  for  her  use  and  benefit. 

Nor  can  appellant's  mortgage  be  upheld  upon  the  ground  that 
Henry  G.  was  an  innocent  purchaser  from  Emma  J.  In  the  first 
place,  as  we  have  seen,  there  was  no  consideration  for  the  deed; 
and  in  the  second  place,  it  is  not  shown  that  Henry  G.  did  not 
know  that  Emma  J.  was  a  person  of  unsound  mind  at  the  time  the 
deed  was  executed.  If  he  had  paid  a  consideration,  and  the  trans- 
action were  one  that  might  in  any  event  be  upheld,  it  would  still 
be  necessary  that  Henry  G.  should  have  paid  the  consideratioDy 
and  accepted  the  deed  in  ignorance  of  the  fact  that  Emma  J.  was  a 
person  of  unsound  mind. 

When  it  is  established  by  averment  or  by  evidence  that  the 
grantor  was  a  person  of  unsound  mind  at  the  time  the  conveyance 
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was  made,  the  burden  is  upon  the  other  party  to  the  transaction  to 
show  amongst  other  things  that  he  accepted  the  conyejance  in 
ignorance  of  such  mental  unsoundness.  Riggs  y.  American  Tract 
Society,  84  N.  Y.  330;  Fulwider  v.  Ingels,  87  Ind.  414. 

Appellant's  case  upon  the  pleadings  is  simply  this ^  ''Emma  J., 
an  insane  person,  conveyed  her  land  to  Henry  C.  without  any  con- 
sideration, who  for  aught  that  appears  accepted  the  deed  with 
knowledge  of  her  insanity.  As  against  him  she  had  the  right 
through  her  guardian  to  have  the  deed  set  aside,  and  the  title  to 
the  land  quieted  in  her.  Appellant  relying  upon  the  public  records 
of  deeds  and  mortgages,  advanced  money  to  Henry  0.  and  ac* 
cepted  the  mortgage  from  him,  without  knowledge  that  Emma  J. 
was  insane  at  the  time  she  executed  the  deed.  There  is  nothing 
to  show  that  any  of  the  money  so  advanced  was  received  by  Emma 
J.,  nor  that  any  portion  of  it  was  used  or  applied  for  her  benefit. 
Appellant  does  not  allege  in  any  of  his  pleadings,  that  he  was 
ignorant  of  the  fact  that  there  was  no  consideration  for  the  deed 
from  Emma  J.  In  short  it  is  not  shown  that  there  are  any 
equities  as  between  her  and  appellant.  If  his  mortgage  may  be 
upheld  and  enforced  against  the  land,  it  must  be  upon  the  ground 
that  the  deed  from  Emma  J.  to  Henry  G.  was  recorded;  that  rely- 
ing upon  the  public  records  of  deeds  and  mortgages,  and  being 
ignorant  that  Emma  J.  was  a  person  of  unsound  mind,  he  advanced 
money  to  Henry  G.  and  accepted  the  mortgage  from  him. 

His  counsel  argue  that  deeds  from  persons  of  unsound  mind 
before  an  inquest  of  lunacy  are  not  void,  but  voidable  only;  that 
the  ground  upon  which  such  deeds  are  set  aside  is  fraud,  and  that 
fraud  which  overthrows  such  deeds  as  between  immediate  parties 
will  not  affect  the  title  of  innocent  purchasers  from  the  rational 
party.  The  position  of  counsel  is  too  narrow.  If  it  were  admitted 
to  be  correct  as  a  rule  of  law,  it  would  follow  that  in  no  case  can 
the  property  of  a  person  of  unsound  mind  be  reclaimed  unless  actual 
fraud  has  been  practiced,  or  the  conveyance  has  been  accepted  with 
knowledge  of  such  unsoundness  of  mind,  which  knowledge  of  itself 
might  amount  to  fraud.  But  such  is  not  the  law  as  we  understand 
it.  The  courts  scrutinize  with  jealous  care  all  contracts  made  with 
persons  of  unsound  mind,  and  will  set  them  aside  if  fraud  has  been 
practiced. 

And  so  in  all  cases  fraud  vitiates  contracts.  But  in  the  case  of 
contracts  with  persons  of  unsound  mind,  the  courts  do  not  stop 
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with  the  inquiry  as  to  whether  or  not  actual  fraud  may  have  inter- 
vened. Such  persons  are  regarded  as  within  the  watchful  and  pro- 
tecting care  of  the  courts,  and  when  it  is  discovered  that  they  have 
entered  into  contracts,  except  in  some  cases  which  need  not  here 
be  enumerated,  such  contracts  will  be  set  aside  because  of  their 
mental  infirmity,  whether  there  has  been  actual  fraud  or  not  But 
if  it  should  be  conceded  that  fraud  alone  is  the  ground  upon  whicli 
such  contracts  are  set  aside,  it  would  not  follow  necessarily  that 
third  parties  should  be  protected  as  in  cases  of  fraud,  whei'e  the 
contracting  parties  are  mentally  sound,  and  capable  of  managing 
their  property  and  understanding  the  force  and  effect  of  contracts. 
In  such  a  case,  two  rational  minds  meet,  agree  upon,  and  pre- 
sumably comprehend  the  contract.  One  of  the  parties,  by  shrewd- 
ness, or  by  deceit  and  false  representations,  may  overreach  the 
other,  yet  that  other  is  rational,  and  capable  of  yielding  assent  to 
the  contract  as  made.  For  this  reason,  he  will  not  be  heard  to 
urge  the  fraud  to  the  detriment  of  innocent  third  parties.  In  some 
cases,  too,  one  of  the  parties  may  have  been  able  to  avoid  the  fraud 
of  the  other  by  the  exercise  of  reasonable  care.  With  persons, 
such  as  it  is  alleged  Emma  J.  Taylor  was,  and  is,  the  case  is  radi- 
cally different.  They  are  wanting  in  that  which  is  essential  in  all 
contracts,  the  mental  ability  to  comprehend  and  yield  assent  to  the 
contract.  They  cannot  therefore,  in  any  case,  be  chargeable  with 
want  of  care  in  being  overreached  by  the  other  contracting  party. 

As  it  is  alleged  here,  that  Emma  J.  Taylor,  at  the  time  she  exe- 
cuted the  deed  to  Henry  C,  had  the  appearance  of  a  sane  and 
rational  person,  and  it  does  not  affirmatively  appear  that  Henry  C. 
had  knowledge  of  the  fact  that  she  was  a  person  of  unsound  mind; 
we  assume  for  the  purpose  of  this  decision,  and  without  stating  the 
reasons  or  going  into  an  examination  of  the  authorities,  that  the 
contract  or  deed  was  not  void,  but  voidable  only.  It  was  not 
voidable  on  the  ground  of  fraud,  because  no  actual  fraud  is  alleged, 
but  voidable  because  Emma  J.  was  a  person  of  unsound  mind; 
And  being  voidable  on  this  ground,  it  is  voidable  as  against  appel- 
lant. This  conclusion,  we  think,  is  supported  by  reason  and 
authority. 

In  the  case  of  Somers  v.  Pumphrey,  24  Ind.  231  (238))  m  speak- 
ing of  an  instruction  refused  below,  this  court  said:  ''We  have 
already  shown  that  if  the  defendants,  Isaac  and  Jonathan  Somers^ 
were  innocent  purchasers,  in  good  faith,  for  a  valuable  considera* 
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tioBy  their  title  woald  not  be  afiFected  by  the  fraud  of  Oolviii 
Somen,  or  Steinman,  in  procaring  Elizabeth  to  execute  the  deed 
to  the  latter.  But  this  instructioa  goes  further,  and  assumes  that 
the  same  rule  would  apply  if  Elizabeth  was  of  unsound  mind  at 
the  time  she  executed  the  deed.  *  *  »  The  contract  of  a  nan 
compos  mentis  differs  materially  from  one  procured  by  fraud  from 
a  person  of  sound  mind.  In  the  latter  case,  the  contract  is  made 
by  one  of  sufBcient  capacity,  and  competent  to  make  it,  and  his 
mind  has  consented  to  it,  but  that  consent  has  been  induced  by  the 
fraud  of  the  other  contracting  party;  but  if  the  person  is  non  com^ 
pos  mentis  there  is  a  want  of  capacity  to  contract;  he  does  not,  in 
a  legal  sense,  consent,  because  there  is  a  want  of  that  mental  capac- 
ity essential  to  a  legal  consent.  In  this  respect,  the  case  seems  to 
be  analogous  to  the  contract  of  an  infant,  in  whom  there  is  also  a 
want  of  capacity  to  contract,  and  it  has  been  held  that  a  deed  made 
by  an  infant  might  be  ayoided  by  his  heirs,  though  the  estate  had 
passed  into  the  hands  of  a  bona  fide  purchaser,  for  a  valuable  con- 
sideration. Doe^  ex  dem.  Moore,  y.  Abernathy,  7  Blackf.  442.  We 
think  the  instruction  was  correctly  refused.'^ 

In  the  case  of  Nichol  v.  Thomas,  53  Ind.  42  (53)  it  was  said: 
"The  conveyance  of  an  insane  person,  but  who  is  apparently  sane, 
stands,  in  all  substantial  respects,  as  the  conveyance  of  an  infant." 

The  case  of  McClain  v.  Davis,  77  Ind.  419,  involved  commercial 
paper  in  the  hands  of  innocent  holders.  It  was  said:  ^*  There  was 
nothing  received  in  consideration  of  the  contract  under  considera- 
tion, of  which  it  can  be  said  that  restitution  should  be  made  before 
a  disaffirmance  should  be  permitted;  and  it  is  no  objection  that  the 
note  had  passed,  before  maturity,  into  the  hands  of  an  indorsee. 
Commercial  paper  is  not  an  exception  to  the  rule  which  permits  a 
disaffirmance  by  any  one  who  was  of  unsound  mind  at  the  time  of 
becoming  a  party  thereto.  The  purchaser  of  such  paper  takes  with 
constructive  notice  of  all  legal  disabilities  of  the  parties,  such  as 
infancy,  coverture,  and  unsoundness  of  mind.'' 

The  cases  above  cited  were  approved  in  the  case  of  Northwestern 
Mutual  Fire  Ins.  Co.  v.  Blankenship,  94  Ind.  535.  The  case  of 
Somers  v.  Pumphrey^  was  also  approved  in  the  case  of  Musselman 
V.  Cravens,  47  Ind.  1  (9).  An  act  of  1852,  and  still  in  force,  pro- 
vides that  ''  persons  of  unsound  mind  and  infants  may  not  alien 
lands  nor  any  interest  therein.''    1  Rev.  Stat.  1876;  p.  361;  Rev. 

Stat.  1881,  §  2917. 
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In  the  case  of  Freed  y.  Brown^  55  Ind.  310  (317),  in  speaking  of 
that  act,  it  was  said:  ''It  will  be  seen  from  this  provision,  that  per- 
sons of  unsound  mind  and  infants,  so  far  as  the  mere  right  or  power 
to  convey  lands  is  concerned,  are  classed  together  and  clothed  with 
the  same  disability.  It  has  always  been  held  however  that  the  deed 
of  an  infant  is  not  void,  but  merely  voidable.  ♦  *  *  iXe  know 
of  no  sound  reason,  either  in  principle  or  policy,  why  the  same 
doctrine  should  not  ordinarily  apply  to  the  deeds  of  persons  of  un- 
sound mind,  nor  why  such  persons,  upon  the  removal  of  their  dis- 
ability, should  not  have  the  same  right  or  power,  as  infants  have, 
to  ratify  or  to  disaffirm  their  deeds,  made  while  under  disability." 

In  speaking  of  conveyances  by  persons  of  unsound  mind,  and  the 
rights  of  innocent  purchasers,  the  Supreme  Court  of  Michigan,  in 
the  case  of  Rogers  v.  Blackwell,  49  Mich.  192,  said:  ''It  is  further 
claimed  that  the  defendant  mortgagees  stand  in  the  relation  of  bona 
fide  purchasers  and  should  therefore  be. protected.  Bui;  to  protect 
them  would  be  to  give  force  and  effect,  to  that  extent,  to  the  deed 
of  conveyance;  to  treat  it  as  a  valid  subsisting  instrument;  to  not 
consider  it  as  voidable  but  as  valid.  If  the  acts  of  an  insane  person 
can  thus  be  made  valid  and  binding,  an  easy  method  is  thereby 
found  for  disposing  of  his  property.  We  are  of  opinion  that  the 
complainant  is  entitled  to  the  relief  prayed  for.'* 

In  the  case  of  Hovey  v.  Hobson,  53  Me.  451,  after  holding  that  a 
deed  of  a  person  of  unsound  mind,  not  under  guardianship,  obtained 
without  fraud,  and  for  an  adequate  consideration,  and  that  has  not 
been  ratified,  is  not  void,  but  voidable,  it  was  said,  in  speaking  of 
the  rights  of  a  third  person  as  an  innocent  purchaser:  "It  is  ap- 
parent that  the  protection  of  the  insane  and  the  idiotic  will  b6 
materially  diminished,  if  the  heirs  cannot  follow  the  property  con* 
veyed,  but  are  limited  in  their  right  of  avoidance  to  the  imme- 
diate grantee  of  such  insane  or  idiotic  person.  The  acts  of  lunatics 
and  infants  are  treated  as  analogous,  and  subject  to  the  same  rules. 
Key  V.  Davis,  1  Md.  32;  Hume  v.  Barion,  1  Ridg.  PI.  77.  'The 
grants  of  infants  and  persons  non  compos  are  parallel  both  in  law 
and  reason.'  Thompson  v.  Leach^  3  Mod.  310.  The  law  is  well 
settled  that  a  minor  when  of  age  may  avoid  his  deed  given  when  an 
infant.  He  may  do  this  not  merely  against  his  grantee,  bat  he  may 
follow  the  title  wherever  it  may  be  found  and  recover  his  land.'' 

After  a  further  discussion  of  the  right  of  an  infant  to  thus  reclaim 
his  land  and  the  reasons  upon  which  that  right  rests,  it  was  further 
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said:  '*In  this  view  of  the  subject,  no  purchaser  under  an  infant's 
deed  is  innocent  in  the  eye  of  the  law,  until  the  title  has  been  con- 
firmed by  the  matured  consent  of  the  grantor/'  And  still  further: 
^'  When  a  man  is  defrauded,  he  may,  as  against  his  grantee,  avoid 
his  deed,  but  not  against  those  deriving  in  good  faith  and  for  an 
adequate  consideration  a  title  from  such  grantee.  lie  has  the  abilr 
ity  to  convey  an  indefeasible  title  —  and  he  does  convey  such  title 
to  all  ionafide  purchasers  from  his  grantee.  The  insane  man  has 
not  the  power  to  convey  such  indefeasible  title.  This  incapacity 
inheres  in  all  titles  derived  from  him.  The  grantee,  whose  title  is 
thus  derived,  must  rely  on  the  covenants  of  his  deed.  He  risks  the 
•capacity  to  convey  of  all  through  whom  his  title  has  passed.  The 
right  of  infants  and  of  the  insane  alike  to  avoid  their  contracts  is 
an  absolute  and  paramount  right,  superior  to  all  equities  of  other 
persons,  and  may  be  exercised  aget,mBt  bona  fide  purchasers  from  the 
.grantee." 

Other  holdings  in  that  case  may  not  be  reconcilable  with  rulings 
by  this  court,  and  hence  we  here  approve  so  much  of  the  case  only 
4»  is  to  the  effect  that  persons  of  unsound  mind  are  not  estopped 
to  reclaim  their  land,  simply  because  it  may  have  passed  into  the 
hands  of  third  persons  as  innocent  purchasers. 

We  here  repeat,  what  has  before  been  stated,  that  in  the  case  be- 
iore  us,  as  made  by  the  pleadings,  there  is  no  question  of  restitu* 
tion,  because  Emma  J.  received  nothing  directly  or  indirectly  for 
her  land* 

In  the  case  of  Wirebach  v.  First  Nat'l  Bank,  97  Penn.  St.  643; 
8.  c,  39  Am.  Rep.  821,  it  was  held  that  an  accommodation  indorser 
of  a  promissory  note,  who  receives  no  benefit  therefrom  either  to 
himself  or  his  estate,  may  defend  against  a  bona  fide  holder  on  the 
ground  that  he  was  nan  compos  mentis  at  the  time  of  the  indorse- 
ment; and  this  though  the  holder  had-  at  the  time  of  the  transfer 
to  him  no  knowledge  of  the  indorser's lunacy .  In  that  case  the  court 
quoted  with  approval  from  the  case  of  Jlioore  v.  Hersftey,  90  Penii. 
St.  196,  the  following:  ^'We  place  our  ruling  upon  the  broad 
ground  that  the  principle  of  commercial  law  above  referred  to  does 
not  apply  to  commercial  paper  made  by  madmen.  *  ♦  *  The 
true  rule  applicable  to  such  cases  is,  that  while  the  purchaser  of  a 
promissory  note  is  not  bound  to  inquire  into  its  consideration,  he 
is  affected  by  the  status  of  the  maker,  as  in  the  case  of  a  married 
wonuui  or  a  minor.     In  neither  of  these  cases  can  he  recover  against 
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the  maker."  It  was  farther  said:  ''  If  the  holder  could  recover 
against  one  who  was  insane  when  he  indorsed  or  made  the  note 
without  consideration  therefor,  no  wider  door  could  be  opened  for 
the  swindler  to  despoil  such  helpless  persons  of  their  estates.  An 
infant  who  makes  or  indorses  a  note  may,  by  his  representative, 
plead  his  infancy  as  a  complete  defense.  In  like  manner  a  lunatic 
may  plead  insanity  and  want  of  consideration.  The  consideration 
respects  himself,  not  the  holder  who  may  have  given  value  to  his 
indorser.  If  the  fact  that  the  holder  had  paid  value  were  enough, 
the  lunatic  could  not  defend  for  fraud  iipon  him  or  for  want  of 
consideration;  then  an  innocent  holder  could  recover,  though  the 
judgment  would  sweep  away  the  lunatic's  entire  estate,  and  he  had 
not  been  benefited  a  farthing.  *  *  *  The  holder  of  a  madman's 
note  stands  in  no  better  position  than  the  payee." 

Mr.  Bishop,  in  his  work  on  Contracts,  at  section  297,  in  speaking 
of  fraud,  infancy  and  insanity,  and  the  rights  of  third  persons  as 
innocent  purchasers,  says:  '*  If  we  look  for  the  true  reason  why, 
when  a  man  has  but  a  voidable  title,  he  can  make,  what  he  has  not, 
a  complete  one  in  his  grantee,  we  shall  probably  find  it  in  the  equit- 
able view  that  he  who  suffered  his  own  weakness  to  be  imposed  upon, 
and  was  therefore  in  a  measure  to  blame,  should  bear  loss  rather 
than  the  meritorious  third  person  who  was  clear  of  every  fault.  In 
a  case  of  insanity  the  considerations  are  reversed.  To  the  insane 
person  not  even  carelessness  can  be  attributed.  And  the  third 
person  was  in  a  degree  careless;  because,  insanity  being  usually  a 
permanent  condition,  he  could  ascertain  its  existence  by  inquiry, 
as  a  third  person  could  not  a  fraud.  Therefore,  the  rule  ought  to 
be,  that  if  real  estate,  for  example,  has  by  the  deed  of  an  insane 
man  passed  to  a  grantee  who  has  conveyed  it  to  a  third  person, 
though  for  its  full  value,  and  without  notice,  this  third  persoa 
should  have  a  mere  defeasible  seisin,  like  his  grantor's." 

The  above  authorities,  from  which  we  have  made  the  copious 
quotations,  make  strong  our  conclusions,  that  appellant  may  not 
enforce  his  mortgage  against  the  land,  simply  because,  in  good  faith, 
without  knowledge  of  the  mental  imbecility  of  Emma  J.,  and  in 
reliance  upon  the  public  records,  he  advanced  money  to  Henry  C, 
and  accepted  from  him  the  mortgage.  They  accord  to  Emma  J. 
the  same  right  to  reclaim  her  land  that  is  accorded  to  infants  under 
like  circumstances,  that  is,  the  right  to  reclaim  the  land  from  an 
innocent  third  person,  who  may  have  purchased  it  from  her  grantee. 
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That  an  infant  has  such  a  right,  is  settled  in  this  State  by  the  adju- 
dications of  this  court  Miles  v.  Lingettnanf  24  Ind.  385;  Itich' 
ardson  y.  Pate,  93  Ind.  423;  s.  a,  47  Am.  Rep.  374;  Wiley  y,  Wil- 
son,  77  Ind.  596;  Law  y.  Longy  41  Ind.  586. 

Indeed  it  would  seem  that  if  there  should  be  any  difference  between 
the  case  of  infants  and  that  of  a  person  so  imbecile  in  mind  as 
Emma  J.  is  shown  by  the  pleadings  to  have  been,  and  to  still  be, 
that  difference  ought  to  be  in  favor  of  the  latter. 

A  person  under  the  age  of  majority,  with  a  normal  mind,  may 
have  discretion  to  understand  the  force  and  effect  of  a  contract  en- 
tered into,  and  so  the  force  and  effect  of  a  deed  for  his  lands.  A 
person,  such  as  Emma  J.  is  shown  to  have  been,  could  have  no  just 
<K)nception  of  what  she  was  doing  in  executing  the  deed.  See  Burke 
T.  Allen,  .9  Foet.  106  (117). 

However  that  may  be,  we  are  clear  that  under  the  averments  in 
the  pleadings,  Emma  J.,  hy  her  guardian,  is  not  estopped  to  re- 
claim the  land,  and  have  her  title  quieted  as  against  any  claim  of 
appellant  under  his  mortgage. 

The  general  rule  is,  that  no  one  can  convey  a  better  title  than  he 
holds.  Under  that  general  rule  Henry  C.  could  convey  no  better 
title  than  he  had  under  his  deed  from  Emma  J.  On  account  of 
her  mental  imbecility  that  title  was  not  indefeasible.  The  most 
that  can  be  said  for  it  is  that  it  may  not  have  been  void,  but  void- 
able . 

The  protection  extended  to  innocent  purchasers  of  real  estate  rests 
upon  the  doctrine  of  estoppel.^  The  theory  is  that  the  grantor  has 
done  something,  or  omitted  to  do  something,  which  has  induced  a 
third  person  to  act  upon  the  appearance  of  things,  and  to  invest 
his  money  in  the  land.  In  other  words,  some  act  must  be  done,  or 
there  must  be  some  omission  which  would  render  the  avoidance  of 
the  conveyance  a  fraud  upon  the  person  who  invested  his  money, 
relying  upon  the  act  done,  or  the  appearance  of  things  caused  by 
such  omission.  It  is  impossible  to  conceive  how  Emma  J.,  in  the 
mental  condition  she  is  shown  to  have  been,  could  have  done  any 
thing,  or  been  gailty  of  omission,  which  could  work  an  estoppel 
against  her.  She  had  no  communication  or  dealings  with  appel- 
lant. She  did  not  cause  her  deed  to  Henry  C.  to  be  recorded,  and 
if  she  had,  that  act  ought  not  to  estop  her,  because  she  had  no 
more  mental  ability  to  comprehend  its  meaning  than  she  had  to 
comprehend  whut  she  was  doing  in  executing  the  deed.     She  copld 
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not  be  guilty  of  wrong  in  a  business  transaction,  because  she  lacked 
the  ability  to  bind  herself  by  such  transaction.  And  for  want  of 
such  ability,  she  could  not  be  guilty  of  an  omission  that  would  estop 
her.  But  in  fact  the  only  thing  she  did  was  to  execute  the  deed  to 
Henry  G.  She  thus  put  it  in  his  power  to  cause  a  record  of  it  to 
be  made  that  might  mislead  others.  But  for  that  act  she  is  not 
responsible,  for  the  same  reason  that  she  was  not  mentally  compe- 
tent to  execute  the  deed. 

What  we  hare  said,  is  limited  to  the  case  before  us,  as  made  by 
the  pleadings.  If  it  were  shown  that  a  consideration  had  passed 
from  Henry  G.  to  Emma  J.  for  the  deed,  or  if  it  were  shown  that 
the  money  advanced  by  appellant,  and  received  by  Henry  G.,  has 
been  used  and  applied  for  the  use  and  benefit  of  Emma  J.,  possibly 
the  case  might  be  different  What  the  rule  in  that  case  jnight  be^ 
we  do  not  decide,  because  the  pleadings  do  not  make  such  a  case. 

Here  there  are  no  equities  as  between  Emma  J.  and  Henry  C., 
because  there  was  no  consideration  for  the  deed,  either  by  or  of  any 
thing  advantageous  to  her,  or  detrimental  to  him.  Neither  are 
there  equities  as  between  her  and  appellant,  because  she  had  no 
dealings  with  him,  and  no  part  of  the  money  advanced  by  him  to 
Henry  G.  was  used  or  applied  for  her  benefit.  It  results  from  what 
we  have  said^  that  the  court  below  did  not  err  in  sustaining  the  de- 
murreiB  to  appellant's  pleadings. 

Judgment  affirmed. 


Shibwood  v.  City  of  Lafatxttb. 

(]00Ind.4U.) 
BminaiU  domain -^  taking  martffogedprvpertif'-fnof^ 

The  mortgagee  of  land  taken  by  a  eity  for  a  pablic  street  may  recover  fron 
the  dtj  the  damages  awarded,  notwithstanding  the  amoont  has  alreadj 
been  paid  to  the  mortgagor. 

ACTION  to  recover  damages  for  land  condemned.     The  opinion 
states  the  case.    The  defendant  had  judgment  below. 

J.  B.  Sherwood  and  8.  P.  Baird,  for  appellant. 
•  0.  L.  Taglor,  for  appellees. 
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Elliott,  C.  J.  The  appellant's  complaint  alleges  that  Anna  M. 
Arzt  was,  on  the  12th  day  of  December,  1870,  the  owner  of  land  in 
the  city  of  Lafayette;  that  she  and  her  hnsband  executed  a  mort- 
gthge  on  the  land  to  Solomon  Boring,  now  deceased,  and  that  the 
murtgiige  was  recorded  on  the  day  of  its  execution;  that  on  the  20th 
day  of  August,  1879,  the  executor  of  the  deceased  mortgagee  com- 
menced suit  to  foreclose  the  mortgage,  and  obtained  a  decree  of 
foreclosnre;  that  on  the  30th  day  of  December,  187:^,  the  city  of 
Lafayette  commenced  proceedings  to  condemn  part  of  the  mort- 
gage* I  land  for  a  street,  and  damages  were  awarded  to  Anna  M. 
Arzt;.  that  the  damages  awarded  have  never  been  paid,  although 
possession  of  the  land  has  been  taken  by  the  city,  and  that  the 
mortgagors  arc  insolvent. 

The  complaint  states  a  caase  of  action.  The  seizure  of  the 
mortgaged  premises  did  not  destroy  the  validity  of  the  mortgage 
or  impair  the  rights  of  the  mortgagee.  He  had  a  right  to  treat  the 
lieu  of  his  mortgage  as  having  been  transferred  to  the  fund 
created  by  the  award.  Mr.  Jones  correctly  states  the  rule  thus: 
**  When  the  mortgaged  property  has  been  turned  into  money,  or  a 
claim  for  money  in  any  way,  as  for  instance,  by  the  taking  of  the 
property  for  public  uses,  or  for  the  use  of  a  corporation  under 
authority  of  law,  the  rights  of  the  mortgagee  remain  unaltered, 
and  be  is  entitled  to  have  the  money  in  place  of  the  land  applied 
to  the  payment  of  his  claim.  Thus  if  a  street  be  laid  out  through 
land  subject  to  a  mortgage,  although  the  damages  be  assessed  to 
the  mortgagor,  the  mortgagee  is  entitled  to  them,  as  an  eqaivalent 
for  the  land  taken  for  the  street.''    1  Jones  Mortg.,  g  708. 

In  the  case  of  Bank  of  Auburn  v.  Roberts,  44  N.  Y.  192,  the 
coortsaid:  ''The  sum  awarded  arises  from  or  grows  out  of  the 
land,  by  reason  of  the  injury  which  has  diminished  its  value.  In 
equity  it  is  the  land  itself."  Substantially  the  same  doctrine  is 
Ball  V.  Green,  90  Ind.  75,  see  p.  76, 

We  agree  with  appellees'  counsel,  that  a  complaint  must  be 
framed  on  a  definite  theory,  and  be  sufficient  on  that  theory.  Judy 
V.  Gilbert,  77  Ind.  96;  s.  c.  40  Am.  Rep.  289.  We  think  the  com- 
plaint before  us  conforms  to  these  requirements.  The  theory  of  the 
complaint  is,  that  the  city  of  Lafayette  has  funds  in  its  hands 
which,  in  equity,  should  be  paid  to  the  plaintiff,  and  it  is  good  on 
the  theory  on  which  it  proceeds.  Anna  H.  Artz  is  made  a  party 
to  assert  her  interest  in  the  damages  awarded,  so  that  the  whole 
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controversy  may  be  adjudicated,  and  it  was  not  necessary  to  state 
what  specific  interest  she  claimed  in  the  fund. 

The  third  paragraph  of  the  answer  avers  that  proceedings  were 
duly  prosecuted  for  the  condemnation  of  the  land;  that  an  award 
of  damages  was  made  to  Anna  M.  Arzt,  and  that  the  award  was 
fully  paid  to  her  before  any  demand  was  made  by  the  appellant 

The  answer  is  bad.  The  authorities,  without  material  conflict, 
hold  that  a  mortgagee  cannot  be  deprived  of  his  lien  by  a  condem- 
nation of  the  land  embraced  in  his  mortgage.  It  is  true  as  con- 
tended by  appellees'  counsel,  that  a  mortgage  does  not  convey  title 
to  the  mortgagee.  Fletcher  v.  Holmes,  32  Ind.  497;  Favorite  v. 
Deardorffy  84  Ind.  555.  But  while  the  mortgage  does  not  convey 
title  to  the  land,  it  nevertheless  does  convey  to  the  mortgagee  an 
interest  in  the  land  itself  of  which  he  cannot  be  divested.  Leone 
V.  Owen  Lodge,  etc,  83  Ind.  498;  Helphensteine  v.  Meredith,  84 
Ind.  1. 

There  is  a  clearly  defined  distinction  between  a  mortgage  and  a 
judgment  lien;  the  one  is  a  specific  lien  created  by  contract  and 
protected  as  a  contractual  obligation,  while  the  other  is  a  statutory 
lien,  general  in  its  character,  and  subject  to  legislative  control. 
Oimbel  v.  Stolte,  59  Ind.  446;  Houston  v.  Houston,  67  Ind.  276; 
Evamville  0as4ight  Co,  v.  State,  73  Ind.  219;  8.  c.  38  Am.  Bep. 
129;  Duke  v.  Beeson,  79  Ind.  24,  p.  31;  Duncan  v.  City  of  Terre 
Haute,  85  Ind.  104;  Blair  v.  Hanna,  87  Ind.  298,  see  p.  301. 

A  mortgage  does  create  an  interest  in  the  land,  and  the  authori- 
ties declare  that  proceedings  under  the  right  of  eminent  domain 
cannot  destroy  the  interest  it  creates. 

In  Severin  v.  Cole,  38  Iowa,  463,  the  question  was  examined 
with  care,  and  it  was  said  that:  '^  The  mortgagor,  it  is  true,  holds 
the  legal  title;  but  the  mortgagee  has  an  equitable  interest  in,  or 
right  to,  the  mortgaged  property,  and  under  the  above  statute  is  an 
'owner  of  the  real  property."' 

It  was  said  by  the  court  in  Parks  v.  City  of  Boston,  16  Pick. 
198,  203;  8.  c,  19  Am.  Dec.  322:  ''It  has  heretofore  been  decided 
by  this  court,  and  apparently  upon  much  consideration,  in  the  case 
of  Ellis  V.  Welch,  6  Mass.  246,  and  that  the  term  '  owner '  in  this 
statute,  includes  every  person  havmg  an  interest  in  real  estate  capa* 
ble  of  being  damnified  by  the  laying  out  of  a  street." 

In  Oimbel  v.  Stolte,  supra,  the  doctrine  of  these  cases  was  ap- 
proved by  this  court,  for  it  was  there  said:  ''  So,  where  mortgaged 
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property  has  been  condemned  for  street  purposes  by  a  city^  the 
mortgagee  is  entitled  to  be  paid  out  of  the  money  allowed  the  mort- 
gagor as  damages."  The  authorities  give  fall  and  strong  support 
to  the  doctrine*  Baltimore^  etc.,  R*  Co,  y.  Thompson,  10  Md. 
76;  Tide  Water  CafMl  Co.  v.  Archer,  9  Gill  &  John.  479;  White  v. 
Riitenmyer,  30  Iowa,  268;  Chateau  y.  Thompson,  2  Ohio  St.  144; 
Kennedy  y.  Milwaukee^  etc.,  Ry.  Co.,  22  Wis.  581;  Philadelphia, 
etc.,  R.  Co.  y.  Williams,  54  Penn.  St.  103;  Astor  y.  Hoyt,  5 
Wend.  603;  In  the  matter  of  John  and  Cherry  Streets,  19  Wend. 
659. 

As  said  in  Severin  y.  Cole,  supra :  '^  This  rule  too  is  equitable  and 
just.  The  mortgage  being  of  record,  it  was  entirely  practicable 
for  the  defendant,  in  obtaining  its  right  of  way,  to  giye  notice  to 
the  mortgagee  of  record,  and  thereby  protect  its  own  interests  and 
those  of  such  mortgagee  or  his  assigns.^ 

It  is  only  by  adopting  the  yiew  of  these  authorities,  and  treating 
the  mortgagee  as  an  owner  within  the  meaning  of  the  statute  that 
the  statute  itself  can  be  upheld,  for  it  is  yery  clear  upon  principle 
and  authority,  that  the  mortgagee  does  own  some  interest  in  the 
land  which  cannot  be  diyested  except  by  due  proceedings  under 
"the  law  of  the  land,''  Soulard  y.  United  States,  4  Pet.  511. 
Leaser.  Owen  Lodge,  etc.,  supra;  Helphenstiney.  Meredith,  supra. 
Nor  is  any  yiolence  done  to  the  language  of  the  statute  in  treating 
a  mortgagee  as  an  owner,  for  in  a  limited  sense,  he  is  an  owner, 
fls  he  has  a  proprietary  interest  in  the  land  itself. 

Judgm/ewt  reversed. 


PEESTOK  y.    WiTHBBSFOOV. 

(100  Ind.  4Vr.) 
Wa/Nhouseman — sale — eamndngling  of  grain  —  estappeL 

One  who  deposits  wheat  for  storage,  knowing  that  it  is  to  be  oommingled  with 
wheat  owned  by  the  warehouseman,  and  that  the  latter  is  selling  and  pub- 
licly shipping  from  the  common  mass,  is  estopped  to  assert  title  as  against 
an  innocent  paichaser  in  the  osoal  coarse  of  basiness. 

ACTION  for  yalue  of  wheat.    The  opinion  states  the  case.    The 
defendant  had  judgment  below. 
Vol.  LVIII  —  53 
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\  W.  FMds  and  Z.  C.  Embr$e,  for  appellants. 
J.  B.  IfcCkillouffh,  J»  H.  Miller  and  /.  W.  JBwing,  for  appellanta. 

ZOLLARS,  J.  The  nature  of  the  case  BnfBciently  appears  from 
the  special  finding  of  facts  made  by  the  court  below  at  the  request 
of  appellants. 

As  the  brief  of  counsel  for  appellees  contains  a  fuller  statement 
of  the  facts  found  than  does  the  brief  of  counsel  for  appellants, 
we  take  therefrom  the  following  summary,  making  a  few  additions 
thereto: 

The  defendants  Runcie  &  Wallace  under  the  firm  name  of 
"The  Fort  Branch  Elevator  Company/'  were  engaged  at  Fort 
Branch  in  buying,  selling  and  shipping  wheat,  and  for  hire  receiv- 
ing wheat  from  farmers  for  storage,  and  on  demand  of  the  deposit- 
ors were  to  return  to  them  wheat  of  a  like  kind,  quality  and  amount 
as  that  deposited,  but  not  the  identical  wheat. 

The  company  occupied  an  elevator  and  warehouse,  situated  fifty 
or  sixty  feet  apart.  The  elevator  contained  fourteen  bins,  each 
holding  when  filled  3,000  bushels  of  wheat,  and  the  warehouse 
three  bins  holding  6,000  bushels. 

The  plaintiffs  severally  during  the  months  of  June,  July  and 
August,  18S3,  deposited  wheat  in  amounts  set  out  in  the  finding. 
The  wheat  deposited  by  the  plaintiffs  was  all  delivered  at  and  taken 
in  at  the  elevator,  except  200  bushels  of  the  plaintiff  Preston's 
wheat,  which  was  taken  in  and  stored  at  the  warehouse. 

The  company  from  July  10,  1883,  to  March  1,  1884,  received 
for  storage  from  the  plaintiffs  and  other  depositors  40,000  bushels 
of  wheat,  and  during  the  same  time  bought,  sold  and  shipped  on 
their  own  account  55,000  bushels. 

The  wheat  bought  and  the  wheat  deposited  was  nearly  all  taken 
in  at  the  elevator,  being  hauled  there  in  wagons  by  the  farmers, 
and  unloaded  into  a  common  receptacle,  and  from  there  elevated 
to  the  bins  in  the  elevator,  and  in  this  way  all  the  wheat  purchased 
and  taken  in  at  the  elevator,  and  all  the  wheat  deposited  and  stored 
in  the  elevator  was  mixed  and  mingled  together. 

It  was  the  custom  of  the  company  to  sell  wheat  from  the  ele* 
vator,  and  to  ship  from  the  elevator  in  car  lots  of  from  one  to  five 
cars  at  a  time,  the  shipments  being  publicly  made  from  the  elevator 
from  day  to  day  and  from  week  to  week.    The  plaintiffs  knew  that 
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the  company  was  selling  wheat,  and  knew  at  the  time  they  deposited 
their  wheat  that  the  custom  of  the  company  was  to  mix  wheat  pur- 
chased and  btored  and  sell  from  the  common  bin. 

About  the  1st  of  March,  1884,  the  company  sold  and  shipped 
from  the  warehouse  four  cars  of  wheat  (two  cars  of  Mediterranean 
and  two  of  Fu^.z)  to  the  defendants  Witherspoon,  Barr  &  Emison, 
who  were  engaged  in  the  milling  business  at  Princeton,  Ind.,  under 
the  firm  name  of  Witherspoon,  Barr  &  Co. 

The  Mediterranean  wheat  was  purchased  by  Runcie  &  Wallace 
and  stored  by  them  in  the  warehouse,  separate  and  apart  from  any 
wheat  of  their  customers,  and  also  separate  and  apa^  from  other 
wheat  bought  and  sold  by  ihe  elevator  company. 

The  firm  of  Witherspoon,  Barr  &  Co.  purchased  and  paid  the 
Fort  Branch  Elevator  Company  the  contract  price  and  market 
value  of  said  wheat,  in  the  due  course  of  business,  and  without  hav- 
ing any  knowledge  or  information  that  plaintiffs,  or  any  one  else, 
had  or  claimed  to  have  any  interest  in  or  title  to  the  same. 

*^  The  Fort  Branch  Elevator  Company,''  on  their  own  account, 
from  July  10,  1883,  to  March  7,  1884,  sold  and  shipped  the 
55,000  bushels  of  wheat  bought,  and  also  the  40,000  bushels  de- 
posited by  the  plaintifh  and  others,  except  the  four  cars  sold  to 
Witherspoon,  Barr  &  Co.,  and  the  2,377  bushels  left  in  the  elevator 
after  the  company  ceased  to  do  business,  which  was  March  7,  1884. 
The  wheat  thus  left  in  the  elevator  was  taken  by  the  depositors  and 
divided  j?ro  rata  among  themselves. 

A  short  time  before  the  sale  to  Witherspoon,  Barr  &  Co.,  Preston, 
being  in  the  warehouse  with  Wallace,  said  to  him  :  ''Where  is  my 
wheat  i^'  and  Wallace  said  :  ''  There  is  all  of  your  wheat,"  pointing 
to  a  pile  of  wheat  in  the  warehouse,  containing  three  or  four  thou- 
sand bushels.  And  a  few  days  afterward  the  plaintiff  Preston  and 
Wallace,  went  together  to  Vincennes  to  sell  the  wheat,  and  being 
unable  to  realize  a  satisfactory  price,  they  started  back  to  Fort 
Branch  ;  and  on  their  way  back  it  was  understood  that  Wallace 
should  stop  off  at  Princeton,  and  and  see  what  was  the  best  offer  he 
could  get  for  the  wheat.  Wallace  stopped  off,  went  to  Witherspoon, 
Barr  &  Co.,  and  sold  the  wheat  shipped  to  them  a  few  days  after- 
ward« 

After  it  was  all  paid  for  and  all  unloaded  except  one-third  of  one 
car,  the  plaintiffs  made  a  demand  on  Witherspoon,  Barr  &  Co.  for 
ihe  wheat,  who  refused  to  give  it  up. 
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The  court  found,  as  a  conclusion  of  law,  that  the  defendants, 
Witherspoon,  Barr  &  Emison,  were  not  liable  to  the  plaintifiEs,  or 
either  of  them,  in  any  sum  whatever,  because : 

1.  The  Mediterranean  wheat,  bought  by  said  Bnncie  &  Wallace, 
ie  not  of  the  kind  or  quality  of  that  deposited  by  the  plaintifb  or 
either  of  them. 

2.  The  facts  do  not  show  that  the  Fultz  wheat,  so  bought  by 
Witherspoon,  Barr  &  Emison,  was  the  wheat  of  the  plaintifb  or 
either  of  them. 

3.  Because  (in  any  yiew  of  the  facts)  Buncie  &  Wallace  were,  by 
the  voluntary  acts  of  the  plaintiffs,  clothed  with  the  apparent  title 
and  right  to  sell,  and  the  said  Witherspoon,  Barr  &  Emison  were 
bona  fide  purchasers  for  value. 

The  only  errot  assigned  by  the  appellants  is,  that  upon  the  facts 
specially  found,  the  trial  court  erred  in  its  conclusions  of  law. 

Upon  the  facts  found  by  the  trial  court,  are  Witherspoon,  Barr 
A  Go.  liable  to  the  plaintiffs  who  deposited  wheat  with  the  Fort 
Branch  Elevator  Company?  That  is  the  question,  and  the  only 
question  for  decision  here. 

In  the  case  of  Rice  v.  Nixon,  97  Ind.  97  ;  s.  c.  49  Am.  Rep.  430, 
cited  by  counsel  for  appellants,  the  question  was,  whether,  as  be- 
tween the  depositors  and  the  warehouseman,  the  latter  should  be 
held  as  a  bailee  or  as  a  purchaser  of  the  wheat  deposited  for  storage, 
which,  without  his  fault  and  before  a  demand  therefor  by  the  de- 
positors, had  been  destroyed  by  fire.  The  depositors  sought  to 
hold  him  liable  as  a  purchaser,  because  he  had  mixed  their  wheat 
in  a  bin  with  wheat  deposited  by  others,  and  with  wheat  purchased 
by  him,  and  had  sold  from  the  common  mass.  That  he  had  done 
in  keeping  with  a  custom  of  his.  But  of  that  custom  the  deposi- 
tors prosecuting  the  action  had  no  knowledge.  There  was  always 
in  the  bin  wheat  enough  to  supply  all  depositors,  and  at  any  time 
before  the  fire  they  could  have  received  from  the  bin  all  the  wheat 
they  had  deposited.  Upon  the  facts  thus  before  the  court,  it  was 
held  that  the  warehouseman  was  a  bailee,  and  not  a  purchaser,  of 
the  wheat  so  deposited. 

It  will  be  observed,  that  in  that  case  the  wheat  deposited  had  all 
been  deposited  in,  and  the  sales  made  from  a  common  bin,  and 
that  it  does  not  appear  whether  or  not  any  of  the  wheat  deposited 
by  the  plaintiffs  in  the  action  remained  in  the  bin  at  the  time  of 
the  fire.     See,  also,  Bottenherg  v.  Nixony  97  Ind.  106. 
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The  case  of  Sdandler  y  Westover,  99  Ind.  395,  also  cited  by 
appellants'  counsel^  involved  a^  question  of  title  to  wheat,  as 
between  the  depositors  and  a  mortgagee  of  the  warehouseman. 
The  wheat  (five  hundred  bushels)  had  been  stored  to  be  kept  until 
the  Qrst  of  the  following  July.  The  depositors  requested  that  their 
wheat  should  be  kept  in  a  separate  bin.  That  the  warehouseman 
declined,  but  agreed  that  the  wheat  should  not  be  taken  from  the 
miU^  and  that  he  would  return  a  like  amount  and  a  like  quality 
whenever  called  for  by  the  depositors.  The  wheat  was  stored  in  a 
hin  with  the  wheat  of  other  depositors,  and  with  wheat  bought  by 
the  warehouseman,  and  from  the  common  mass,  wheat  was  taken 
in  the  manufacture  of  flour.  Before  the  third  day  of  the  foUowing 
March,  all  of  the  wheat  so  received  from  the  depositors,  together 
with  that  with  which  it  had  been  so  commingled,  had  been  ground 
into  flour  and  disposed  of  by  the  warehouseman.  On  that  day 
there  were  1,900  bushels  of  wheat  in  the  mill,  and  the  warehouse- 
man executed  a  chattel  mortgage  thereon.  The  mortgagees,  under 
and  by  virtue  of  that  mortgage,  took  possession  of  and  sold  the 
wheat  Before  it  was  removed  from  the  mill  the  depositors 
demanded  of  the  warehouseman  and  the  mortgagees,  the  amount 
of  wheat  by  them  deposited.  It  was  held  that  the  depositors  and 
depositary  were  tenants  in  common  of  the  1,900  bushels  of  wheat 
then  in  the  mill;  that  the  title  of  the  depositors  to  500  bushels  of 
wheat  in  the  mill  was  superior  to  any  claim  of  the  depositary, 
alihongh  the  identical  wheat  stored  by  them  had  been  previously 
manufactured  into  flour;  that  the  mortgagees  could  not,  and  did 
not,  by  virtue  of  the  chattel  mortgage,  acquire  a  better  title  to  the 
wheat  mortgaged  than  the  mortgagor  had;  that  upon  demand  by 
the  depositors  for  a  return  of  the  500  bushels  (so  much  being  then 
in  store),  their  title  thereto  was  absolute  and  perfect  as  against  the 
depositary,  or  those  claiming  under  him,  and  that  if  such  demand 
were  refused,  they  could  maintain  replevin  for  the  possession  of 
the  wheat,  or  if,  after  demand  for  the  return  of  the  wheat,  the 
parties  in  possebsion  should  convert  the  same  to  their  own  use,  the 
depositors  could  maintain  an  action  for  the  recovery  of  damages 
for  Bach  wrongful  conversion  of  the  wheat. 

It  will  be  observed,  that  in  that  case  the  wheat  mortgaged  was 
in  the  mill  at  the  time  the  mortgage  was  executed,  and  at  the  time 
the  demand  was  made  by  the  depositors,  and  that  in  quantity  it  was 
more  than  equal  to  the  amount  stored  by  the  plaintiffs  in  the  action. 
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In  the  case  before  ns,  the  wheat  sold  by  the  eleyator  oompanj  to 
Witherspoon,  Barr  db  Co.,  was  not  kept  in  the  same  bin,  nor  in  the 
same  building  where  appellants'  wheat  was  kept,  while  it  was  kept 
by  the  elevator  company.  In  this  regard,  the  facto  in  the  case 
differ  from  the  cases  above  cited.  The  warehoose  however  seema 
to  have  been  used  by  the  elevator  company  in  the  transaction 
of  its  general  business,  and  was  situated  but  fifty  or  sixty  feet  from 
the  elevator. 

Whether  this  difference  in  the  facts  of  the  cases  requires  a  dif- 
ferent ruling  as  to  the  rights  of  the  depositors  and  the  depositary, 
as  between  themselves,  is  a  qaestion  we  need  not  here  decide.  For 
the  purposes  of  this  decision,  we  may  assume  that  the  elevator 
company  held  appellants'  wheat  as  bailee. 

The  agreement  was  that  the  elevator  company  should  return  to 
the  depositors,  not  the  identical  wheat  deposited,  but  wheat  of  a 
like  kind  and  quality.  Two  car  loads  of  the  wheat  sold  to  Wither- 
spoon,  Barr  A  Co.  was  Mediterranean  wheat,  purchased  by  the 
elevator  company,  and  stored  in  the  warehouse,  whence  it  .was 
shipped  to  the  purchasers. 

As  we  understand  ooansel  for  appellants,  they  do  not  claim  that 
there  can  be  a  recovery  for  that  wheat,  as  it  was  not  of  the  kind 
find  quality  of  the  wheat  stored  by  appellants.  The  other  two  car 
loads,  so  sold  to  Witherspoon,  Barr  &  Go.,  were  Fultz  wheat,  the 
same  as  that  stored  by  appellants. 

The  case  before  us  differs  in  other  important  regards  from  the 
cases  above  cited.  There,  the  wheat  in  question  was  in  the  bins 
where  it  had  been  placed  upon  being  stored;  in  one  case,  at  the 
time  when  the  fire  occurred,  and  in  the  other,  at  the  time  the  mort- 
gage was  executed  and  the  demand  therefor  was  made.  Here,  the 
wheat  in  question  was  not  in  the  possession  of  the  depositary,  nor 
was  it  in  the  building  where  it  had  ^been  stored  at  the  time  the 
demand  therefor  was  made  upon  Witherspoon,  Barr  &  Go.  On 
the  contrary,  Witherspoon,  Barr  &  Co.  had  purchased  it  in  the 
usual  course  of  business,  and  had  paid  for  it,  without  any  know- 
ledge of  any  claim  by  appellants;  it  had  been  shipped  to  them,  and 
was  in  their  possession  as  such  innocent  purchasers.  When  appel- 
lants stored  their  wheat,  they  knew  that  the  custom  of  the  elevator 
company  was  to  mix  all  the  wheat  stored  and  that  purchased  by 
the  company  in  a  common  bin  or  bins,  and  to  sell  and  ship  from 
the  common  mass.    They  knew  also  after  their  wheat  had  been 
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stored  that  the  elevator  company  was  selling  and  shipping  wheat 
from  the  common  mass.  It  was  the  custom  of  the  company,  as 
found  by  the  court,  to  ship  from  the  elevator  from  one  to  five  cars 
■at  a  time,  the  shipments  being  publicly  made  from  day  to  day,  and 
from  week  to  week. 

We  think,  as  concluded  by  the  court  below,  that  by  the  voluntary 
acts  of  appellants,  Kuncie  &  Wallace,  the  persons  composing  the 
elevator  company,  were  clothed  with  the  apparent  title  and  right 
to  sell,  and  that  as  Witherspoon,  BaiT  &  Co.  were  innocent  pur- 
chasers in  the  usual  course  of  business,  they  should  be  protected. 

As  a  general  proposition,  it  is  well  settled  both  in  law  and  reason, 
that  no  one  can  convey  a  better  title  to  property  than  he  has.  In 
other  words,  no  one  without  title  to  property  can  convey  title  thereto, 
and  thus  defeat  the  claims  of  the  rightful  owner.  But  thei*e 
are  many  cases  where  the  owner  of  pro|)erty  will  be  estopped  to  as- 
sert his  title  thereto  as  against  an  innocent  purchaser  for  value. 
We  think  this  is  such  a  case.  As  we  have  seen,  appellants  knew 
that  their  wheat  was  to  be,  and  was  commingled  with  wheat  pur- 
'Chased  by  the  elevator  company,  and  that  thatcompany  was  selling 
and  publicly  shipping  from  the  common  mass.  They  tlicrefore 
knew  that  others  were  purchasing  the  wheat  from  the  elevator  com- 
pany, in  the  usual  course  of  business,  and  paying  their  money  there- 
for. By  thus  putting  their  wheat  into  the  possession  of  the  elevator 
company,  and  allowing  it  to  sell  and  ship  from  the  common  muss, 
they  clothed  that  company  with  an  apparent  ownership  of  and 
authority  to  sell  the  wheat,  which  estops  them  to  assert  their  title 
thereto,  as  against  Witherspoon,  Barr  &  Co.,  who  invested  their 
money  in  good  faith,  believing  that  to  be  a  fact  which  appellants 
by  their  conduct  perniitted  to  api)ear  to  be  a  fact.  Quick  v.  Md- 
UgaHf  108  Ind.  410,  and  cases  there  cited. 

As  between  appellants  and  the  elevator  company,  the  question 
is,  what  authority  did  the  elevator  company  in  fact  have  to  sell  and 
•dispose  of  their  wheat?  As  between  appellants  and  Witherspoon, 
Barr  &  Co.,  the  question  is,  with  what  apparent  authority  did  ap- 
pellants clothe  the  elevator  company  to  sell  and  dispose  of  their 
wheat? 

In  the  case  of  Oawdr$y  v.  Vandenburgh^  101  U.  S.  572,  it  was 
«aid:  "  The  principle  is  well  settled  that  when  the  owner  of  prop- 
erty in  any  form  clothes  anotlier  with  the  apparent  title  or  power 
of  disposition,  and  third  parties  are  thereby  induced  to  deal  with 
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him,  they  shall  be  protected.  *  ♦  ♦  The  rights  of  innocent 
third  parties  ♦  ♦  ♦  *  do  not  depend  upon  tlie  actual  title  or 
authority  of  the  party  with  whom  they  deal  directly,  but  are  derived 
from  the  act  of  the  real  owner,  which  precludes  him  from  dis- 
puting, as  against  them,  the  existenqe  of  the  title  or  power  which 
through  negligence  or  mistaken  confidence,  he  caused  or  allowed 
to  ap|)ear  to  be  vested  in  the  party  making  the  conveyance.'" 

Either  api)ellants  or  Witherspoon,  Barr  &  Co.  must  suffer  by  the 
alleged  wrong  of  the  elevator  company.  As  between  them,  the 
loss  ought  to  fall  upon  appellants. 

is ot  asking  that  their  identical  wheat  should  be  kept  for  them, 
they  trusted  to  the  honesty  of  the  elevator  company,  that  in  quan* 
tity  and  quality  the  amount  stored  should  be  restored  to  them.  As 
between  them  and  the  elevator  company  they  are  innocent  of  wrong 
or  laches.  As  between  them  and  Witherspoon,  Barr  &  Co.,  the 
rule  should  be  applied,  that  where  one  of  two  innocent  persons  must 
suffer  by  the  wrong  of  a  thii*d  jierson,  he  must  be  the  sufferer  who 
put  it  in  the  power  of  the  wreng-doer  to  cause  the  loss. 

In  the  case  of  Neio  Yorky  etc.,  11.  Co.  v.  Schuyler^  34  N.  Y.  30 
(69)»  we  find  this  statement:  ''It  goes  bacic  to  the  celebrated 
aphorism  of  Lord  Holt,  in  Hern  t.  Nichols^  1  Salk.  289,  '  For  see- 
ing somebody  must  be  a  loser  by  this  deceit,  it  is  more  reason  that 
he  that  employs  and  puts  a  trust  and  confidence  in  the  deceiver, 
should  be  a  loser  than  a  stranger,'  or  as  more  teraely  expressed  by 
AsHHUUST,  J.,  in  Lickbarrow  v.  Mason^  2  T.  R.  70,  '  Whenever 
one  of  two  innocent  parties  must  suffer  by  the  acts  of  a  third,  he 
who  has  enabled  such  third  person  to  occasion  the  loss  must  sustain 
it'  "  See  also  Quick  v.  Mulligan,  supra  ;  Hunter  v.  Fiizniaunce, 
.  102  Ind.  440;  Vaufig  v.  Bradley,  68  III.  653. 

[Minor  |)oints  omitted.] 

Judgment  affirmed,  with  costs. 

PetUUmfwr  a  rehearing  overrulmL 
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Allek  V.  Craft. 

(100  Ind.  470.) 
WiU — rule  in  Shelley's  ea$e  — fee. 

A  testator  devised  lands  in  trust  for  Matilda,  the  wife  of  his  son  Marie,  "and 
ber  heirs  forever ; "  directing  that  she  should  have  the  sole  use,  control, 
benefit  and  profits  thereof,  independent  of  her  husband,  and  that  at  her 
death  "  the  heirs  of  her  bodj  **  should  control  and  enjoy  the  same;  provided 
that  if  on  Mark*s  death  Matilda  should  survive,  the  heirs  of  her  body,  then 
living,  should  receive  two-thirds  of  the  profits,  and  if  Matilda  should  marry 
again,  the  heirs  of  her  body  then  living  should  manage  and  control  the  lands, 
giving  to  Matilda  one- third  of  the  profits  for  her  life;  and  that  Matilda's 
issne  by  any  other  husband  should  not  take,  and  that  Itfatilda  should  not 
alienate  the  lands  after  Mark's  death.    Held,  that  Matilda  took  a  fee. 


T 


UE  opinion  states  the  case. 


W.  B.  BiddU  and  G.  H.  TruesdM,  for  appellants. 

M.  H.  Weir,  B.  E.  Weir,  J.  Bradley,  J.  H.  BradJey,  D.  J.  Wile 
and  F.  E.  Oebom,  for  appellees. 

Eluott,  C.  J.  The  second  item  of  the  will  of  Catharine  Allen 
reads  thus: 

**  Secondly.  I  deyise  and  bequeath  unto  John  Allen,  of  Xenia, 
in  Oreene  connty,  in  the  State  of  Ohio,  in  trust  for  Mrs.  Matilda 
Allen,  the  present  wife  of  my  son,  Mark  Allen,  and  her  heirs  for- 
ever, the  following  real  estate,  to-wit:  The  south  half  of  section 
28,  in  township  36  north,  of  range  3  west,  situate  and  lying  and 
being  in  the  county  of  Laporte,  aforesaid.  And  I  hereby  direct 
that  the  said  Matilda  shall  have  the  sole  use,  control,  benefit  and 
profits  thereof,  free  and  clear  of  and  from  her  said  husband,  my  8on, 
Mark  Allen,  and  free  and  clear  of  all  interference  on  his  part  in  the 
management  thereof,  the  receipt  of  profits  arising  therefrom,  and 
in  all  matters  whatsoever  during  her  natural  life,  and  at  and  after 
her  death,  then  the  heirs  of  her  body  shall  in  all  things  control  and 
manage  the  same  and  receive  the  rents  and  profits  arising  therefrom. 
Provided  nevertheless  that  upon  the  death  of  my  son  Mark,  if  my  said 
ibiughtcr,  Matilda,  should  survive  him,  the  heirs  of  her  bo<ly  then 
living  and  in  being  shall  thenceforward  be  entitled  to  receive  cwo- 
\0L.  L VIII  — 64 
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thirds  of  the  profits  thereof  to  be  equally  divided  between  them,  and 
should  the  said  Matilda  marry  again,  then  the  heirs  of  her  body 
then  in  being  shall  thenceforward  manage  and  control  the  said  land, 
still  giving  to  my  said  daughter  one-third  of  the  profits  during 
her  natural  life,  but  in  no  case  shall  the  issue  of  my  daughter 
Matilda,  by  any  marriage  other  than  with  my  son  Mark,  be  en< 
titled  to  inherit  any  thing  under  under  or  by  virtue  of  this  will, 
but  I  expressly  prohibit  them  therefrom,  and  in  case  that  my  daugh- 
ter Matilda  shall  survive  her  present  husband,  she  shall  not  after 
his  death  alienate  the  said  estate." 

The  designation  of  John  Allen  as  trustee  is  ineffective,  inasmuch 
as  no  power  of  control  or  disposition  is  vested  in  him.  The  estate, 
whatever  its  character,  devised  to  Matilda  Allen  vests  directly  in 
her.  This  is  the  effect  of  the  statute  as  the  trust  is  a  mere  naked 
one.    R.  S.  1343,  p.  447,  §  181;  R.  S.  1881,  §  2981. 

The  controlling  question  in  the  case  is  as  to  the  nature  of  the 
estate  devised  to  Matilda  Allen.  If  the  estate  devised  is  a  fee,  then 
the  judgment  below  was  right;  if  not,  the  judgment  is  wrong  and 
must  be  reversed. 

The  contention  of  appellee's  counsel,  that  if  the  estate  devised 
would  have  been  an  estate  tail  at  common  law,  it  is  an  estate  in  fee- 
simple  under  our  statute,  must  prevail.  R.  S.  1843,  p.  4^,  §  56; 
R.  S.  1881,  §  29o8;  Tipton  v.  La  Rose,  27  Ind.  484. 

There  were  at  common  law  two  kinds  of  estates  tail,  general  and 
special.  Blackstoue  thus  describes  the  latter:  ''Tenant  in  tail 
special  is  where  the  gift  is  restrained  to  certain  heirs  of  the  donee's 
body,  and  does  not  go  to  all  of  them  in  general.'*    Bl.  Com.  113. 

In  this  instance,  if  the  estate  devised  is  an  estate  tail,  it  is  a 
special  one,  for  the  words  of  the  will  restrain  the  persons  who  shall 
take  to  those  begotten  by  the  son  of  the  testatrix  and  the  husband 
of  the  donee.  The  inquiry  as  to  whether  the  estate  tail,  conceding 
that  this  is  the  estate  created  by  the  devise,,  is  a  special  or  a  general 
one,  is  important  only  for  the  purpose  of  showing  that  a  limitation 
to  a  designated  class  of  heirs  does  not  cut  down  the  estate  of  the 
first  taker  to  less  than  a  fee,  for  the  estate  is  a  fee  although  the 
limitation  may  be  to  a  designated  class  of  heirs  to  the  exclusion  of 
all  others.  It  results  from  this  rule  of  law,  that  the  limitation  to 
the  heirs  of  the  body  of  Matilda  Allen,  begotten  by  Mark  Allen, 
does  not,  in  itself,  further  affect  the  devise  than  to  make  it  what 
at  common  law  would  be  an  estate  tail  special,  but  if  it  be  such  un 
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estate  at  common  law,  then  by  force  of  our  statute,  it  is  an  absolute 
estate  in  fee,  since  all  estates  tail  are  transformed  into  fees  absolute. 

What  we  have  said  disposes  of  the  clause  limiting  the  inheritance 
to  the  heirs  begotton  by  Mark  Allen,  considered  in  itself  and  apart 
from  the  other  provisions  of  the  will,  and  we  proceed  to  analyze  and 
discuss  the  other  provisions  of  the  instrument. 

It  is  firmly  established  by  our  decisions,  that  the  rule  in  8heUe^9 
case  is  the  law  of  this  State.  In  one  case  the  court  declared  and 
enforced  this  rule,  but  expressed  the  hope  that  it  might  be  changed 
by  legislation,  avowing  that  it  was  not  within  the  power  of  the  court  to 
change  it,  much  as  the  court  doubted  its  wisdom  and  justice.  Siceloff 
T.  Redman,26  Ind.  251, see  p.  259.  But  the  rule  has  been  so  repeat- 
edly and  emphatically  declared  to  be  a  rule  of  property,  that  it  is  no 
longer  a  question  as  to  its  binding  force  upon  the  courts  of  the  State. 
Hochsiedler  v.  Hochstedler,  108  Ind.  506;  Fountain  County,  etc., 
Co.  Y.  Beckleheimer,  102  Ind.  76;  8.  c,  52  Am.  Rep.  645,  and  auth. 
-cited,  p.  77;  Shimer  v.  Mann^  99  Ind.  190;  s.  o.,  50  Am.  Rep.  82; 
R%dgeway  v.  Lanphear,  99  Ind.  251;  Biggs  v,  McCarty,  86  Ind. 
352  ;  8.  c,  44  Am.  Rep.  320;  McCray  v.  Lipp,  85  Ind.  116;  Andrews 
T.  Spurlin,  35  Ind.  262;  Doe  v.  Jackman,  5  Ind.  283. 

The  clause  in  the  will  containing  the  words  ^*  unto  Matilda  Allen 
and  her  heirs  forever,"  if  it  stood  alone,  would  unquestionably 
•carry  the  case  far  within  the  rule  in  SheUey's  case.  Shimer  v. 
Mann,  supra  and  cases  cited;  Hochstedler  v.  Hochstedler^  supra. 
The  clause  cannot  however  be  severed  from  those  with  which  it  is 
associated,  but  must  be  considered  in  conjunction  with  them. 

We  have  no  doubt  that  a  clause  creating  an  estate  in  fee  may  be 
«o  modified  by  other  clauses  as  to  cut  down  the  estate  to  one  for  life, 
but  to  have  this  effect  the  modifying  clauses  must  be  as  clear  and 
decisive  as  that  which  creates  the  estate.  Hochstedler  v.  Hoch- 
etedler,  supra;  Bailey  t.  Sanger,  108  Ind.  264;  Thornhill  t.  Hall, 
2  01.  &  P.  22;  Collins  v.  Collins,  40  Ohio  St.  353;  Lambey.  Barnes, 
L.  R.,  10  Eq.  Cas.  267;  Clarke  v.  Leupp,  88  N.  Y.  228;  Rosehoom 
T.  Roseboom,  SI  N.  Y.  356;  Freeman  v.  Coit,  96  N.  Y.  63. 

If  the  other  words  of  the  will  are  as  strong  and  clear  as  those  of 
the  clause  ''unto  Matilda  Allen  and  her  heirs  forever,"  then  it  may 
well  be  held  that  the  estate  is  less  than  a  fee.  The  word  **  heirs  " 
is,  as  Mr.  Preston  says,  the  **  most  powei*f nl "  that  can  be  employed, 
and  this  our  cases  recognize.  Shimer  v.  Mann,  supra^  and  cases 
cited.     Hochstedler  v.  Hochstedler,  supra. 
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Strong  as  is  the  words  **  heirs/'  it  may  be  read  to  mean  children,  if 
the  context  decisively  shows  that  it  was  employed  in  that  sense  by  the 
testator.  Ridgeway  v.  Lanphear,  supra;  Shimer  y.  Majin^  supra; 
Hadhck  t.  Oray^  104  Ind.  596.  Bat  there  mast  be  no  donbt  us  to* 
the  intention  of  the  testator  to  affix  to  the  word  "  heirs ''  a  mean- 
ing different  from  that  assigned  it  by  law.  Shinier  v.  Mann, 
supra;  Jessen  v.  Wright,  2  Bligh  (H.  L.  Cas.),  1,  50;  Doe  v. 
Oallini,  5  B.  &  Ad.  621;  Lees  v.  Mosly,  1  Y.  &  Coll.  Exch.  Caseft^ 
589;  Powell  Y.  Board,  etc.,  49  Penn.  St.  46,  53;  Den  t.  Emansy. 
Penn.  (N.  J.)  967;  Robins  v.  Quinliven,  79  Penn.  St.  333. 

It  appears  from  these  principles,  that  the  words  employed  in  the 
clause,  **  nnto  Matilda  Allen  and  her  heirs/'  must  prevail  to  carry  a 
fee,  unless  we  find  equally  clear  and  decisive  terms  cutting  down 
the  estate,  and  this  is  not  possible  unless,  as  said  in  one  of  the  cases 
cited,  the  intent  to  employ  the  '*  heirs  '^  in  a  different  meaning  from 
that  assigned  it  by  law  is  so  plain  that  nobody  can  misunderstand 
it.    Our  search  then  must  be  made  with  these  rules  as  our  guide. 

The  clause  which  gives  to  Matilda  Allen  the  sole  control  of  the 
estate  during  life,  and  after  her  death  ''then  to  the  heirs  of  her 
body/'  is  but  a  reiteration  of  the  meaning  conveyed  by  the  clause 
we  have  already  discussed,  for  in  themselves  they  carry  a  fee,  as 
the  powerful  term ''  heirs  "  is  still  employed.  Proceeding  with  ODr 
analysis,  we  come  to  the  clause,  ''  Provided  nevertheless  that  upon 
the  death  of  my  son  Mark,  if  my  daughter  should  survive  him,  the 
heirs  of  her  body  then  living  shall  thenceforth  be  entitled  to  re- 
ceive two-thirds  of  the  profits  thereof,  to  be  equally  divided  among 
them,  but  should  the  said  Matilda  marry  again  then  the  heirs  of 
her  body  then  in  being  shall  thenceforward  manage  and  control  the 
land,  still  giving  to  my  daughter  one-third  of  the  profits  thereof 
during  her  natural  life,  but  in  no  case  shall  the  issue  of  my  daughter 
by  any  marriage  other  than  with  my  son  Mark  inherit  any  thing 
under  or  by  virtue  6t  this  will,  but  I  expressly  prohibit  them  there- 
from, and  in  ca^e  my  daughter  Matilda  should  survive  her  present 
husband,  she  shall  not  after  his  death  alienate  the  said  estate." 

The  introductory  clause  in  which  the  word  "  heirs  "  occurs  un- 
doubtedly shows,  if  taken  by  itself,  that  the  word  was  not  used  as 
signifying  **  heirs  "  in  the  legal  sense  of  the  word,  but  we  cannot  sepa- 
rate this  clause  from  the  other  members  of  the  sentence,  and  con- 
sidered, as  undeniably  it  must  be,  in  connection  with  them  it  moBt 
yield.     This  we  say  because  in  the  clause  blended  with  it  is  the 
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wonl  ''  issue,^  and  this  is  ordinarily  a  word  of  limitation  of  the 
same  force  as  the  word  ''heirs/ 

Iti  Quackenbos  v.  Kifigsland,  102  N.  Y.  128;  s.  c,  55  Am.  Rep. 
771y  the  words  of  the  will  were:  "  I  give,  devise  and  bequeath  unto 
my  son  Daniel  Eingsland,  and  to  his  heirs;  but  in  case  my  son 
Daniel  should  die  without  lawful  issuei  I  give  and  bequeath  it  to  my 
remaining  children/'  and  it  was  held  that  Daniel  took  an  estate  in 
fee.  The  definition  of  the  word  "issue"  was  tersely  stated  by 
Lord  Eldok  in  Sibley  v.  Perry,  7  Vesey,  522,  for  he  said:  **  Upon 
all  the  cases  this  word  jjrivia  fade  will  take  iu  descendants  beyond 
immediate  issue." 

In  Powell  V.  Board,  etc,  49  Penn.  St.  40,  it  was  said:  **  Un- 
doubtedly in  a  will  the  word  'issue*  is  rcgui*ded  as  primarily  a 
word  of  limitation,  and  as  synonymous  with  the  technical  words 
'heirs  of  the  body.'  Hence  it  is  presumed  that  when  a  testator 
devises  an  estate  for  life,  M'ith  a  remainder  to  the  issue  of  the 
devisee  of  that  estate,  he  intends  the  remaindermen  to  take  as  hcii^s 
of  the  body  by  descent  fi*om  their  ancestor  rather  than  as  pur- 
•chasers,  themselves  the  root  of  a  new  succession." 

To  a  like  effect  is  the  statement  in  Den  v.  Enutns,  Penn.  (N.  J.) 
^67,  971,  that  "the  word  'issue'  iu  a  devise,  as  a  word  of  limita- 
tion, is  synonymous  to  '  heir;'  it  is  nofPien  collectivum,  and  takes  in 
the  whole  generation." 

In  Robins  v.  Quinliven,  79  Penn.  St  333,  these  words  were 
used:  "The  word  'issue'  in  a  will  prima  facie  means  'heirs  of 
the  body,'  and  in  the  absence  of  explanatory  words  showing  that 
it  was  used  in  a  restricted  sense,  is  to  be  construed  as  a  word  of 
hmitation.'' 

In  Carroll  v.  Bums,  15  Weekly  Notes  of  Cas,  653;  s.  c,  66  Am. 
Bep.  778,  n.,  it  is  said:  "The  rule  is  unquestioned  that  jyrima 
facie  in  a  will  the  word  '  issue '  means  '  heirs  of  the  body,'  and 
will  be  construed  as  a  word  of  limitation,  unless  there  be  explana- 
tory words  showing  it  was  used  in  a  restricted  sense." 

These  decisions,  to  which  many  more  might  be  added,  do  no 
more  than  give  expression  to  a  long-existing  and  well-known  prin- 
ciple, and  the  rule  affixing  to  the  term  "issue"  the  meaning  ex- 
pressed in  these  cases,  requires  that  the  term,  as  used  in  the  will 
before  us,  should  be  deemed  to  mean  "heirs,"  in  the  sense  iu  which 
that  term  is  employeil  in  the  clunse  of  the  will  which  reads  "unto 
Matilda  Allen  and  her  heirs  forever."     Hawkins  Wills,  189. 
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It  is  contended  however  that  the  restriction  upon  the  power  of 
alienation  evinces  an  intention  to  devise  only  a  life-estate  to  Matilda 
Allen.  But  it  is  to  be  noted  that  the  language  in  which  the  restric- 
tion is  expressed  is  ambiguous,  if  indeed  the  only  just  meaning  that 
can  be  put  upon  it  is  not  adverse  to  the  apjiellant's  contention. 
The  restriction  is  not  that  Matilda  shall  in  no  event  alienate  tho 
land,  but  that  she  shall  not  do  so  in  one  event;  that  is  in  the  event 
that  she  survives  her  husband.  The  clear  implication  is  that  dnr- 
ing  her  husband's  life  she  was  emi)owered  to  alienate  the  land,  so- 
that  so  far  as  the  question  of  alienation  is  concerned,  the  words  of 
this  part  of  the  will  arc  not  inconsistent  with  those  which  so 
clearly  and  decisively  ci*eate  an  estate  in  fee.  If  only  a  life-estate 
was  intended  to  be  vested  in  the  first  taker,  then  there  was  no* 
reason  for  imposing  a  restraint  upon  the  power  of  alienation.  But 
under  the  rule  of  which  we  have  spoken,  we  cannot  enter  into  con- 
jectures ais  to  the  effect  of  the  clause  res|)ectingthe  power  of  aliena- 
tion, for  unless  it  can  be  affirmed  that  the  clause  is  as  clear  and 
decisive  as  that  which  creates  the  estate,  the  estate  cannot  be  cut 
down.  It  would  have  been  impossible  to  have  found  in  all  the 
domain  of  legal  terminology  stronger  words  than  those  employed, 
"  to  Matilda  Allen  and  her  heirs  forever,"  and  they  must  control 
the  feeble  influence  of  the  clause  which  attempts  to  limit  the  right 
of  Mrs.  Allen  to  alienate  the  land  devised  to  her. 

There  is  another  principle  in  the  law  of  real  property,  which 
exerts  a  controlling  influence  here,  and  that  is  this:  Where  an 
estate  in  fee  is  created  in  clear  and  decisive  terms,  a  restriction  upon 
the  right  of  alienation  is  of  no  effect.  There  may  be  a  partial  restric- 
tion but  there  cannot  be  a  general  one.  This  must  be  so,  or  else  reason 
and  logic  must  be  disregarded,  for  a  fee  simple  necessarily  implies 
absolute  dominion  over  the  land,  and  this  cannot  exist  if  the 
power  of  disposition  is  hampered  by  a  restriction  destroying  the 
absolute  dominion  inherent  in  the  owner  of  the  fee.  Mc  Williams 
V.  Nisly,  2  S.  &  R.  607;  s.  c,  7  Am.  Dec.  654;  Moore  v.  ShuUz,  la 
Penn.  St.  98;  s.  c,  53  Am.  Dec.  446;  De  Peyaier  v.  Michael,  6 
N.  Y.  467;  s.  c,  57  Am.  Dec.  470;  MandUbaum  v.  McDotM,  29 
Mich.  T8;  4  Kent.  Com.  5. 

Undoubtedly  the  cardinal  rule  in  the  construction  of  wills  is 
that  the  intention  of  the  testator  shall  prevail;  but  where  words  are 
used  which  have  a  settled  legal  meaning,  full  effect  must  be  given 
to  them. 
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The  oases  go  very  tar  upon  this  question.  Thus,  in  Doe  v.  Jack- 
man,  5  Ind.  283,  it  was  said:  "  But  the  term  '  heirs/  is  one  of 
limitation.  It  has  a  fixed  and  legal  meaning,  and  a  mere  presumed 
intention  will  not  control  its  signification.  It  cannot  be  held  a 
word  of  purchase,  unless  the  testator's  intent  so  to  use  it  appears 
manifest.'' 

In  MeOray  y.  Lipp^  supra,  the  court  said:  ''Under  the  rule  in 
Shelley's  case,  the  fee  passes  in  opposition  to  the  apparent  inten- 
tion of  the  testator.^' 

This  court,  in  SieeloffY.  Redman,  supra,  said:  ''Although  from 
this  language  it  is  apparent  that  the  testator  intended  that  Virginia 
should  take  a  life  estate  only,  and  that  her  heirs  should  take  after 
her  death,  and  as  the  estate  so  intended  to  be  granted  to  Virginia 
would  terminate  at  her  death,  and  could  not  therefore  descend  to 
her  heirs,  it  would  seem  apparent  that  the  testator  intended  that 
the  heirs  should  take  directly  from  him,  as  purchasers,  and  not  l>y 
descent  from  the  ancestor;  yet  by  the  technical  meaning  applied  to 
the  word  '  heirs,'  under  the  rule  in  Shelley's  case,  this  apparent  inten- 
tion is  denominated  a  presumed  intent,  and  is  not  allowed  to  control 
the  technical  meaning  of  the  word  '  heirs,'  or  in  other  words,  despite 
the  apparant  intent  of  the  testator,  the  rule  gives  the  fee  to  the 
ancestor." 

Again,  in  the  case  of  Oofizales  t.  Barton,  45  Ind.  295,  the  court 
said:  "  If  the  question  could  be  regarded  as  one  of  intention,  there 
would  be  no  diflBcuIty  in  coming  to  the  conclusion  that  in  this  case 
it  was  intended  that  Morey  should  take  a  life-estate  only.  But 
such  is  not  the  rule,  as  may  be  seen  by  reference  to  the  cases  cited 
as  having  been  decided  in  this  court." 

Mr.  Feame  states  the  rule  very  strongly,  perhaps  too  strongly, 
for  he  says  that  the  most  i)ositive  direction  will  not  defeat  the 
operation  of  the  rule  in  Shelley^s  case.  2  Feame  Remainders, 
§  453. 

Judge  SHAB8W00D,  in  delivering  the  opinion  of  the  Supreme 
Court  in  IngersolVs  Appeal,  W  Penn.  St  240, 245,  said:  "  Nothing 
certainly  is  better  settled  than  that  the  intention  of  a  testator,  if 
not  contrary  to  law,  shall  be  carried  out  in  the  disposition  he  may 
make  of  his  property  after  death.  There  are  many  things  which 
he  cannot  do,  however  clearly  he  may  intend  it.  He  cannot  create 
a  fee  and  clog  the  power  of  alienation  or  relieve  it  from  liability 
for  debts.     He  cannot  create  a  perpetuity  by  an  executory  devise 


432  INDIANA, 


Allen  y.  Cnft. 


after  an  indefinite  failure  of  issue  or  at  any  other  future  period, 
which  may  not  be  until  after  a  life  or  lives  in  being  and  twenty-one 
years/'  The  same  learned  judge  in  Doebler*8  AppeaU  64  Penn.  St. 
9,  at  page  15,  said:  ''  While  the  intention  of  the  testator,  if  con- 
sistent with  law,  is  undoubtedly  to  be  the  polar  star,  yet  we  are 
bound  to  take  as  our  guides  those  general  rules  or  canons  of  inter- 
pi*etation  which  have  been  adopted  and  followed  by  those  who  have 
gone  before  us«  It  becomes  no  man  and  no  court  to  be  wise  above 
that  which  is  written.  Security  of  titles  rerjuires  that  no  mere 
arbitrary  discretion  should  be  exercised  in  conjecturing  what  words 
the  testator  would  have  used,  or  what  form  of  disposition  he  would 
have  adopted  hiul  he  been  truly  advised  as  to  the  legal  effect  of  the 
words  actually  employed.  That  would  bo  to  make  a  will  for  hini 
instead  of  construing  that  which  he  has  made." 

In  Bender  v.  Fleurie,  2  Grant,  345,  the  testator  gave  to  his 
daughter  certain  land  m  these  words:  ''She  shall  have  it  hb  her 
own  during  her  life,  and  then  it  is  to  come  to  the  heirs  of  her  body 
for  their  own  use."  This  was  held  to  be  clearly  an  estate  tail 
within  the  rule,  and  it  was  said  by  the  court:  "  But  it  is  said  the 
testator  did  not  mean  to  give  her  an  estate  tail.  Perhaps  he  did 
not.  But  he  has  used  words  which  in  law  mean  nothing  else.  If 
he  intended  to  give  but  a  life-estate  voluU  [«ed]  non  dixit,  we  must 
take  what  he  said,  not  what  he  meant.  *  *  *  But  no  court  in 
this  State  or  in  England,  has  ever  treated  the  phrase  '  heirs  of  her 
body,'  as  woixls  of  purchase,  when  they  are  used  with  reference  to 
the  issue  of  a  devisee,  to  whom  a  life-estate  is  given.  They  are 
words  of  limitation,  and  as  such  they  create  an  estate  tail  in  the 
first  taker,  which  cannot  be  cut  down  even  by  the  clearest  expres- 
sions of  a  desire,  that  it  shall  be  a  life-estate  only." 

Preston  says:  *'  In  wills,  the  rule  applies  generally,  and  without 
exception,  to  the  several  limitations,  as  often  as  the  gift  to  the 
heirs  is  without  any  expression  of  qualification,"  and  in  illustration 
of  Ins  meaning,  he  further  says:  ''  Neither  the  express  declaration, 
Firsf.  That  the  ancestor  shall  have  an  estate  for  his  life  and  no 
longer;  nor,  secondly.  That  he  shall  have  only  an  estate  for  life  in 
the  premises,  and  that  after  his  decease,  it  shall  go  to  his  heira  of 
his  body,  and  in  default  of  such  heirs,  vest  m  the  person  next  in 
remainder;  and  that  the  ancestor  shall  have  no  power  to  defeat  the 
intention  of  the  testator;  noL%  thirdly.  That  the  ancestor  shall  be 
tenant  for  his  life  and  no  longer,  and  that  it  shall  not  be  in  his 
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power  to  sell,  dispose,  or  make  away  with  any  part  of  the  premises; 
*  ♦  *  will  change  the  word  'heirs*  into  words  of  purchase." 
Preston  Estates,  365. 

In  a  work  declared  by  the  Supreme  Court  of  Pennsylvania,  in 
HUenian  y.  Batulaugh,  13  Penn.  St.  314,  to  be  a  ''masterly  dis- 
qnisition/^  it  is  written:  "The  requisite  limitations  to  the  ances- 
tor and  his  heirs  being  found,  the  rule  must  be  applied.  It  can 
nerer  be  a  question  whether  the  rule  shall  be  applied  or  not, 
whether  the  author  of  the  limitations  intended  it  to  be  applied  or 
not.  We  might  as  well  ask  whether  a  testator  intended  to  contra- 
•  Tene  the  rule  against  ]jerpetuities.  It  will  no  more  yield  to  indi- 
Tidnal  intention  than  any  other  fundamental  law  of  property.  The 
rule  admits  of  no  exceptions/'  Hays  Principles  for  Expounding 
Dispositions  of  Beal  Estate,  96  (7  Law  Library,  52). 

The  question  here  under  discussion  was  examined  by  us  in 
Shimer  t.  Mann^  supra,  and  many  authorities  considered.  As 
a  result  of  that  investigation  it  was  declared  that  "Superadded 
words^  which  merely  descnbe  or  specify  the  incidents  of  the  estate 
created  by  such  a  word  of  limitations  as  'heirs,'  do  not  cut  down 
the  interest  of  the  devisee/' 

Stronger  still  is  the  expression  of  the  rule  in  Walker  v.  Vincent^ 
19  Penn.  St.  369,  for  it  was  there  said:  "The  law  does  not  pretend 
to  carry  out  the  intention  of  the  testator  in  all  cases;  for  many 
testators  show  a  very  clear  intention  to  shackle  the  estates  granted 
by  them  to  a  degree  that  is  totally  incompatible  with  any  real  en- 
joyment of  them,  and  which  the  law  does  not  allow.  ♦  ♦  *  'p he 
great  merit  of  the  rule  in  Shelley's  case  is,  that  it  frustrates  and  is 
intended  to  frustrate  unreasonable  restrictions  upon  titles;  for 
when  an  estate  is  declared  to  be  a  fee-simple  or  fee-tail,  it  is  at 
■once  made  subject  to  a  limitation  in  its  proper  form,  no  matter  how 
•clear  may  be  the  testator's  intention  to  the  contrary.'* 

The  words  of  limitation  when  used  in  a  will  always  control.  It 
is  as  certain  as  any  proposition  in  jurisprudence  that  the  words  of 
limitation  will  bear  down  all  others.  There  is  therefore  no  escape 
from  the  force  of  the  rule  in  Shelley's  case,  when  the  word  "heirs  " 
is  used  in  its  strict  legal  sense  as  a  word  of  limitation.  But  the 
word  "heirs"  is  not  in  every  case  a  word  of  limitation,  for  it  may 
be  employed  in  a  different  sense.  It  has  seemed  to  many  that  there 
is  a  conflict  between  the  rule  declaring  that  the  intention  of  the 
testator  must  govern  and  the  rule  in  Shelley's  case;  but  the  ap- 
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pearance  of  conflict  fades  away  when  it  is  bronght  clearly  to  mind 
that  when  the  word  **  heirs  "  is  used  as  a  word  of  limitation,  it  ia 
treated  as  conclnsively  expressing  the  intention  of  the  testator. 
Where  it  appears  that  the  word  was  so  used,  the  law  inexorably 
^xes  the  force  and  meaning  of  the  instrument.  If  once  it  is  granted 
that  the  word  was  used  in  its  strict  legal  sense,  nothing  can  avert 
the  operation  of  the  rale  in  SheUey^s  case;  so  that  the  inquiry  is, 
was  the  word  used  as  one  of  limitation  ?  The  only  method  in  which 
an  instrument  employing  the  word  ''  heirs ''  can  be  shown  not  to 
be  within  the  rule,  is  by  showing  that  the  word  was  not  employed 
in  its  strict  legal  sense.  As  said  in  Hileman  t.  Bouslaugh,  supra^ 
*^  The  question  on  a  will  is  not  whether  the  testator  intended  that  the 
rule  should  not  operate,  for  that  is  not  subject  to  his  power,  but 
whether  he  used  the  words  '  heirs  of  the  body '  as  synonymous  with 
the  word  'children,'  or  its  proper  equiyalent."  This  is  essentially 
the  doctrine  of  our  own  case  of  Shimer  t.  Mann,  nupra.  It  is  be- 
cause the  word  '*  heirs ''  is  not  used  in  its  legal  sense,  that  the 
courts  do  not  apply  the  rule  in  Shelley's  case,  for  where  it  is  so 
used,  the  rule  must  be  applied.  It  was  because  the  word  '^  heirs  '^ 
was  used  as  meaning  '^  children,'^  that  it  was  held  in  Ridgewaif 
V.  Lanphear,  supra,  and  in  MUlett  v.  Ford,  109  Ind.  159,  that  the 
rule  did  not  operate.  Here  however  we  must  hold  that  it  does 
operate,  because  the  explanatory  or  superadded  words  do  not  show 
with  that  certainty  which  the  law  requires,  that  the  word  was  not 
used  as  a  word  of  limitation.     Shimer  y.  Mann,  svpra,  and  cases 
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HowK,  J.,  does  not  concur. 
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la  an  actiim  bj  the  piuneliwar  of  a  saw-mill  and  outfit  to  reoowr  damai^ 
against  the  vendor  becaase  the  propertj  was  inferior  to  that  contracted  for, 
loeoes  aastained  bj  the  parehaaer  fhnn  abandoning  planting  operations,  im- 
proTements  made  in  order  to  carrj  on  soch  bnsiness,  losses  of  profits  bj  rea- 
soo  of  baTing  received  an  inferior  oatfit,  additional  purchases  of  timber, 
stock,  vehiclm,  etc.»  to  mn  a  mill  of  the  capacity  of  that  bargained  for,  and 
personal  services  of  himself  and  assistant  while  he  was  running  the  mill,  or 
vntU  its  cspadtj  had  been  f nlly  tested,  do  not  form  proper  elements  of 


mROYBB.    The  opinion  states  the  cMe. 

/>.  JET.  Pop0,  for  pbintiff  in  error. 

O.  J.  Wright,  O.  B.  WoaUn,  L.  Amheim,  for  defendant. 

Hall,  J.  [Omitting  statement  of  pleadings  and  minor  points.] 
^rhe  only  remaining  question  is  one  of  more  difBcnlty  than  the 
others.  The  complainant  claimed  damages  for  alleged  losses  sas- 
tained  by  abandoning  his  planting  operations  and  going  into  the 
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SniTH  Y.  BoirDUBAirr. 

(74  Oft.  418.) 

Qfkeand  oJk0r--natarp^attntatian  qfter  Urm. 

The  ftttestfttion  of  an  affidavit  bj  a  notary  after  the  expiration  of  the  terra  of  his 
office,  both  parties  acting  in  good  faith,  is  valid.    (See  ncie,  p.  440.) 

C.  H.  it  R.  B.  Barnes,  for  plaintiffs  in  error. 

Hoke  Smith,  B.  F.  Abbott^  for  defendant 

jACKSONy  C.  J.  The  legal  question  which  this  record  makes  is, 
whether  a  deed  of  assignment  was  void  because  the  affidavit  thereto 
was  made  before  a  commercial  notary  public  a  few  days  after  the  ex- 
piration of  his  term  of  office,  and  before  the  renewal  of  his  appoint- 
ment; and  that  question  turns  on  this,  was  he  then  a  de facto  officer, 
and  if  not,  then  under  our  statute,  is  he  de  jure  an  officer?  And 
that  turns  upon  this,  is  the  commercial  notary  a  public  officer? 

1 .  Public  officers  hold  over  until  successors  are  appointed.  Code, 
§  132.  Notaries  public  for  commercial  purposes  are  public  officers. 
They  are  appointed  by  the  judges  of  Superior  Court.  Code,  §  1497. 
They  take  an  oath  before  the  clerk  of  the  court.  Code,  §  1498.  They 
hold  their  office  for  four  years.  Code,  §  1499.  They  are  sworn  like 
all  public  officers,  that  they  are  not  holders  of  public  money  belong- 
ing to  the  State.  Code,  §1498;  also  §  129,  sub-section  2.  Removal 
from  the  county  vacates  the  office.  Code,  §  1501.  "  They  may 
administer  oaths  in  all  matters  incident  to  them  as  commercial 
officers,  and  all  other  oaths  which  are  not  by  law  required  to  be  ad- 
ministered by  a  particular  officer."  Code,  §  1502,  sub-section  4. 
Eacii  notary  must  have  '^  a  seal  of  office,  which  shall  have  for  its 
impression  his  name,  officially,  and  the  name  of  the  State  and 
county  for  which  he  was  appointed/'  and  ^'  he  must  keep  a  fair 
register  of  all  his  notarial  acts,  signed  by  him,  together  with  the  date 
of  the  transaction.'' 

So  that  it  seems  clear  that  they  are  public  officers,  whose  duties 
are  regulated  by  law,  whose  oaths  are  prescribed  and  recorded  on 
the  minutes  of  the  court,  and  who  are  authorized  to  administer  any 
oath  not  confined  by  law  to  a  particular  officer,  and  therefore  this 
oath  to  an  assignment.     It  follows  that  until  a  successor  was  ap- 
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})ointed  or  I)e  was  removed  (Code,  §14^9),  his  office  continued,  and 
he  remained  dejure  the  notary  for  the  bank  where  he  acted,  and 
filled  that  pnblic  office  for  the  public  as  a  commercial  notary,  and 
empowered  to  administer  this  oath  to  this  assignor. 

2.  But  suppose  he  was  not  dejure  a  public  officer,  was  he  not  de 
facto  such,  and  his  acts  good,  when  done  in  good  faith  by  him  for 
any  of  the  public  also  acting  in  good  faith?  We  think  so  most 
clearly.  These  dtf/ac/o  officers,  their  official  acts,  colore  officii,  must 
be  recognized  for  public  safety.  The  security  of  property,  the  vital 
interests  of  society,  demand  the  recognition  of  their  acts.  It  has 
been  our  law,  or  rather,  that  of  our  ancestors,  ever  since  the  war  of 
the  Soses  in  England,  when  the  king,  the  fountain  of  office  there,  was 
changed  by  the  winds  of  revolution,  and  with  him,  his  appointees 
were  swept  from  rightful  or  dejure  offices,  but  all  their  acts  while 
in  office  were  held  binding  and  valid  —  made  so  by  statute  and 
observed  by  both  sides  —  all  being  recognized  as  de  facto  officers. 

It  is  said  that  because  the  number  of  these  commercial  notaries 
is  not  fixed  by  law,  therefore  they  are  de  facto  ot&oers  when  holding 
over,  becanse  they  have  no  successors. 

It  strikes  us  that  the  argument  is  nothing  else  than  a  non  eequitur. 
Whether  one  or  a  hundred  fill  the  office,  it  is  still  an  office.  If  at 
the  option  of  the  appointing  power,  one  may  be  enough  or  one  hun- 
dred may  be  necessary  in  county  or  city,  the  office  is  still  public, 
and  successors  are  appointed  for  those  who  go  out.  But  in  the  case 
before  us,  this  notary  public  was  appointed  and  acted  for  and  at  a 
bank,  a  necessary  officer  there,  and  when  it  was  ascertained  that  his 
term  of  four  years  had  expired,  he  was  reappointed.  Suppose 
another  had  been  appointed  and  he  had  been  rejected  by  the  judge, 
would  not  that  other  have  been  his  successor?  Most  assuredly.  So 
that  this  office  at  this  bank  is  a  public  office,  administered  by  a 
man  appointed  to  it,  not  by  the  bank  but  by  the  State;  not  for  the 
bank  alone  but  for  the  whole  public,  the  bank  and  all  dealing  with 
it  or  not  dealing  with  it  at  all,  but  desiring  an  official  act  to  be  done 
by  this  appointee  of  the  State,  about  any  business  intrusted  to  him 
by  the  State;  and  even  if  out  dujure  because  his  term  of  four  years 
was  gone,  the  act  was  that  of  a  de  facto  officer  who  had  not  been 
removed  and  to  whose  office  no  successor  had  been  appointed. 

The  principle  on  which  the  whole  doctrine  of  the  recognition  of 
de  facto  officers  and  their  acts  rests,  is  not  how  they  happen  to  act 
de  facto  —  whether  the  cause  be  an  illegal  appointment  or  election. 
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or  an  illegal  holding  over,  bat  it  is  the  convenience  of  the  public  — 
the  necessity  of  the  thing,  the  impossibility  of  one  always  knowing 
when  an  officer  to  whom  he  goes  on  business  of  a  ministerial  char- 
acter is  legally  in  office,  was  properly  elected  or  has  held  too  long; 
it  is  that  where  the  public  servant  is  acting  in  the  place  apparently 
all  right,  and  the  applicant  to  him  in  good  faith  lias  a  deed  wit- 
nessed or  an  oath  administered,  that  it  is  better  for  society  that 
the  act  ds  facto  stand  than  that  the  business  of  society,  the  title  to 
property  be  all  wrecked,  because  parties  did  not  know  that  the 
term  of  office  of  the  public  official  had  expired  the  day  before. 

See  53  Mo.  834;  37  Me.  427;  9  Am.  Rep.  431;  Cro.  Eliz.  690, 
533;  1  Moore,  109;  1  Ld.  Raym.  658;  12  Modern,  467,  cited  by 
defendant  in  error.  See  also  19  Am.  Dec.  03,  n;  4  Ired.  368;  9 
Am.  Rep.  434,  n;  74  Ala.  411;  9  Ga.  314,  particularly  p.  316,  opin- 
ion of  court:  5  6a.  343  (4);  11  Ga.  426  (2);  14  Ga.  192  (2);  2(V 
6a.  748,  749  (3,  4);  44  Ga.  454;  52  Oa.  239  (6);  G3  Ga.  527,  where 
the  doctrine  is  applied  even  to  the  intendant  and  commissioners  of 
a  town  in  levying  taxes.  The  case  of  Cary  v.  Tlie  Statey  deter- 
mined by  the  Supreme  Court  of  Alabama  at  its  December  term, 
1884,  in  a  very  able  and  exhaustive  opinion  by  Somebvills,  jus- 
tice, was  cited  by  counsel  for  plaintiff  in  error,  who  was  misled  by 
a  newspaper  syllabus  of  it ;  but  it  is  f uUy  on  the  line  of  this  opinion 
and  the  authorities  cited  above,  and  we  are  indebted  to  Mr.  Barnes, 
since  the  citation  of  the  syllabus  on  the  hearing  of  this  cause,  for 
the  full  text  of  the  opinion.  Misled  himself  by  the  syllabus,  he 
acted  as  upright  counsel  always  should  when  he  furnished  us  with 
the  opinion  in  full. 

Judgment  affirmed^ 

Hall,  J.,  concurred;  Blandford,  J.,  dissented. 

Note  bt  the  Reporter.^  In  Cary  v.  StcUe,  76  Ala.  78»  cited  in  the  prind- 
pal  ca.«e,  the  eonrt  said:  "There  are  two  classes  of  notaries  public  in  this 
State,  each  of  which  is  appointed  by  the  governor.  The  duties  of  the  first 
class  include  the  administration  of  oaths,  taking  acknowledgments  of  certain 
instruments  of  writing,  the  protesting  of  bills  of  exchange,  and  other  like 
powers,  such  as  are  expressly  prescribed  by  statute,  or  authorized  by  general 
commercial  usage.  Code,  §§  1825,  1829-1381.  These  are  notaries  public 
in  the  common  acceptation.  The  second  class,  in  addition  to  these  powers, 
possess  also  the  Jurisdiction  of  Justices  of  the  peace,  civil  and  criminal,  and 
are  therefore  Judicial  officers.  The  governor  is  authoriied  by  the  Constitution 
to  appoint  one  notary  of  this  class  for  each  election  precinct  in  the  sevenl 
counties  of  the  State,  and  one  for  each  ward  in  cities  of  over  five  thousand  in* 
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babitants,  who  mre  ex  officio  jastioes  of  the  peace  within  their  respectiye  wards 
or  precincts.  While  the  statute  expressly  declares  that  the  first  class  shall 
'hold  office  for  three  years  from  the  date  of  their  commissions,  and  until  their 
sacoesflors  are  qualified/  it  is  equally  clear  in  the  declaration  that  the  second 
class  shall  hold  their  office  three  years  from  the  date  of  their  commissions, 
tlins  by  obvious  implication  excluding  a  construction  which  would  permit 
them  to  hold  for  a  single  day  after  the  expiration  of  their  commissions.  Code. 
§  1825;  Const.  1875,  Art  IV,  %  26. 

'*  Courts  are  authorized  and  required  to  take  Judicial  notice  of  the  various 
commissioned  officers  of  the  State,  and  to  know  the  extent  of  their  authority, 
their  official  signatures,  and  their  respective  terms  of  office — ^when  such  terms 
eonmienoe,  and  when  they  expire.  Gtoms  v.  Anderson,  at  present  term;  Cole- 
man y.  Suae,  68  Ala.  08;  1  Greenl.  Ev.  (14th  ed.),  g  6.  'This  cognizance,' 
as  observed  in  Gordon  v.  Tweedy,  74  Ala.  237-8,  *  may  often  extend  far  beyond 
the  actual  knowledge,  or  even  the  memory  of  judges,  who  may  therefore 
resort  to  such  documents  of  reference,  or  other  authoritative  sources  of  infor- 
mation as  may  be  at  hand,  and  may  l>e  deemed  worthy  of  confidence.'  The 
dates  of  these  commissions  are  matters  of  public  record  in  the  executive  depart- 
ment of  the  State  government,  being  accessible  to  inquiry  by  all  who  may  be 
concerned,  and  the  law  fixes  the  duration  of  each  official  term. 

"  Under  these  principles  of  law,  the  Circuit  Court  was  required  to  take 
judicial  cognizance  of  the  fact  that  French  Nabors,  who  issued  the  warrant 
flonght  to  be  excluded  from  evidence,  was  commissioned  by  the  governor  of 
Alabama  as  a  notary  public  and  ex  officio  justice  of  the  peace,  on  the  fifth  day 
of  May,  1879,  and  that  his  term  of  office  expired  on  the  fifth  day  of  May,  1882, 
three  years  from  the  date  of  his  commission,  and  several  months  before  the 
iflsue  of  the  warrant,  which  is  shown  to  have  been  issued  the  twenty-ninth 
day  of  July,  1882.  Nabors  was  not  therefore  an  officer  de  Jure  when  heas- 
samed  to  do  this  official  act;  and  unless  he  was  an  officer  de  facto,  the  paper 
must  be  held  to  have  no  legal  validity  as  a  warrant,  and  consequently  to 
confer  no  authority  upon  Reynolds  to  make  an  arrest  under  it  Notes  v.  StcUe, 
24  Ala.  673.  In  this  aspect  of  the  case,  excluding  from  consideration  all 
inquiry  as  to  its  da  facto  character,  a  point  which  we  propose  next  to  con- 
sider, the  paper  should  have  been  excluded  from  evidence  as  a  legal  and 
valid  warrant,  although  admissible  as  a  part  of  the  res  gestat,  if  shown  to  have 
been  exhibited  and  read  to  the  defendant,  at  or  about  the  time  of  the  difficulty 
between  the  parties,  which  resulted  in  the  alleged  shooting  of  Reynolds. 

"  Was  Nabors  however  a  de  facto  officer  at  the  time  he  issued  the  paper  in 
question? — an  act  which  was  done  within  something  less  than  three  months 
after  the  expiration  of  his  official  term.  The  general  statement  is  made,  that 
he  was  an  acting  notary  public  at  this  time;  but  there  is  no  proof  of  any  other 
official  act  being  performed  by  him  within  this  period  of  time.  It  may  be 
proper  to  consider  the  rules  of  law  governing  this  feature  of  the  case,  in  view 
of  tne  fact  that  the  cause  must  necessarily  be  remanded  for  a  new  trial,  and 
additional  evidence  may  be  offered  on  this  point 

"  The  rule  is  well  settled,  that  the  official  acts  of  an  officer  de  facto  are  just 
as  valid,  for  all  purposes,  as  those  of  an  officer  dejure,  so  far  as  the  public  and 
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iLlrd  persons  are  concerned.  Jo9eph  v.  CatothoTTi,  74  Ala.  411,  and  cases  cited. 
As  observed  hy  Sutherland,  J.,  la  Wilcox  v.  Smith,  ^  Wend.  231,  'tlie  affairs 
of  society  could  not  be  carried  on  upon  any  other  principle.' 

"  It  is  sometimes  very  difficult  to  determine  whether  one  claiming  to  exer- 
cise the  duties  of  an  office  is  an  officer  defeieto,  or  a  mere  usurper.  The  dis 
tinction  is  sometimes  said  to  be,  that  the  former  claims  to  hold  under  color  of 
election  or  appointment,  while  the  latter  claims  no  authority  or  color  of 
authority  for  his  intrusion  into  possession  of  the  office  wha<ie  functions  lie 
undertakes  to  usurp.  People  v.  Staton,  73  X.  C.  546 ;  s.  c,  21  Am.  Rep. 
479.  The  better  and  more  modern  view  however  is,  that  no  color  of  election 
or  appointment  Is  needed  to  constitute  one  an  officer  de  facto.  While  it  is 
sufficient  for  such  purpose,  it  is  not  a  necessary  pre-requisite.  The  true 
principle  is,  that  there  must  be  either  some  color  of  election  or  appointment, 
or  else  '  an  exercise  of  the  office,  and  an  acquiescence  on  the  part  of  the  public, 
for  a  length  of  time  which  would  afford  a  strong  presumption  of  at  least  a 
colorable  election  or  appointment.'  Wilcox  v.  Smithy  5  Wend.  281;  s.  c,  21 
Am.  Dec.  213;  State  v.  Carroll,  88  Conn.  449;  s.  c,  9  Am.  Bep.  409,  425.  Or 
as  we  find  the  rule  stated  elsewhere,  '  the  mere  exercise  of  the  functions  of 
sn  office  will  not  be  sufficient  to  make  a  person  a  de  facto  officer,  where  there 
is  no  claim  to  the  office  under  color  of  an  election  or  appointment,  unless  the 
exercise  thereof  has  been  open,  notorious,  and  continued  for  such  a  length  of 
time,  without  the  public  having  interfered,  as  to  justify  the  presumption  that 
the  party  was  duly  appointed.'  HUdreth  v.  Mclntire,  19  Am.  Dec.  61,  and 
note  on  p.  68.  In  Rex  v.  Bedford  Level,  6  East,  356,  Lord  Ellbnborough  de 
finKd  an  officer  de  facto  as  'one  who  has  the  reputation  of  being  an  officer  he 
assumes  to  be,  and  yet  is  not  a  g^ood  officer  in  point  of  law,'  thus  adopting  tbe 
<iefiuition  of  Lord  Holt  in  Parker  v.  Kett,  12  Mod.  467,  which  was  decided  as 
far  back  as  the  year  1693.  The  definition  is  one  now  fully  recognized  in 
Knglnnd,  and  has  been  generally  adopted  by  the  American  courts  in  its  broadest 
nnd  most  liberal  sense.  Wilcox  v.  Smith,  21  Am.  Dec.  213;  BUdreth  v.  Me^ 
Litire,  19  Am.  Dec.  63,  note;  State  v.  Carroll,  38  Conn.  449;  8.  c,  9  Am.  Rep. 
409. 

''To  constitute  Nabors  Kdefaeto  notary,  within  the  above  principles,  he 
must  either  have  acted  under  color  of  appointment  and  claim  of  official  right, 
or  he  must  have  continued  to  exercise  the  duties  of  his  office,  by  public  acqui- 
escence, for  such  length  of  time  and  by  such  frequency  of  repetition  as  to  afford 
reasonable  presumption  of  his  holding  over  under  a  re-appointment.  The 
first  commission  having  expired,  without  any  right  in  law  to  hold  over,  it 
could  not,  in  our  judgment,  lend  color  for  any  length  of  time  beyond  its  expi- 
ration. 

*'  As  observed  by  Butler,  C.  J.,  in  State  v.  Carroll,  88  Conn.  449;  8.  c,  9 
Am.  Hep.  426,  «t/pra,  it  seems  'absurd  to  say  that  color  from  election  or 
appointment  can  extend  beyond  the  distinct  and  independent  term  for  which 
the  officer  was  elected  or  appointed,  beyond  the  term  when  the  election  or 
appointment  could  be  made  operative,  if  legal.'  Tet  although  an  expired 
commission  is  not  color  of  title  to  office,  still  if  an  elected  or  appointed  public 
officer  continues,  without  break,  and  without  question  by  the  public,  to  exer- 
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doe  the  f anctions  of  the  office  after  the  expiration  of  hia  oomnuMioii,  this  is  a 
continaed  exerciae  of  the  daties  of  the  office  by  acquieecence,  and  nnder  the 
modem  rule,  constitatea  the  person  thas  acting  an  officer  de  facto.  In  Brown 
T.  LufU,  87  Me.  428,  a  justice  of  the  peace,  who  held  over  without  legal  right 
or  re-appointment,  continued  to  act  and  took  an  acknowledgment  of  a  deed 
aboot  two  years  after  the  expiration  of  his  term  of  office.  In  Qittiam  v.  Bed 
diek,  4  Ired.  868,  where  an  officer  elected  to  hold  for  four  years,  without  any 
right  to  hold  over,  continued  to  exercise  the  duties  of  the  office  for  about  nine 
years,  without  re-appointment  or  re-election,  an  official  act  performed  by  him 
was  sustained  upon  the  ground  that  he  was  an  officer  <i0/ac<^,  acting  openly 
.and  notoxioosly  in  the  exercise  of  the  office  for  a  considerable  length  of  time, 
and  bis  act  in  the  particular  case,  which  was  recording  a  deed,  concerned  the 
rights  of  third  persons  or  the  public,  and  was  therefore  deemed  to  be  as  valid 
as  the  similar  act  of  a  rightful  officer. 

"  It  is  manifest  moreover  that  an  appointment  may  often  be  presumed 
upon  evidence  which  would  fail  to  justify  presumption  of  a  popular  elec- 
tion, because  it  is  an  investiture  of  office  less  public  in  its  nature,  and  the 
whole  doctrine  imparting  validity  to  the  unauthorized  acts  of  de  facto  officers 
is  one  based  on  Justice,  necessity  and  public  policy,  and  is  intended  chiefly  for 
the  protection  of  an  innocent  public  who  may  be  ignorant  of  the  officer's  defect 
of  official  titie.    Joitpk  v.  Cawthom,  74  Ala.  411." 


Beaddt  t.  Citt  of  Millbdoevillb. 

a4  Oa.  510.) 
OomtUuttoruU  law — ordinance  prohOtUing  street  tcaiktn, 

A  ell  J  ardinance  prohibiting  disreputable  women  from  standing  or  loitering 
aboBt  the  streets  or  stores  at  night,  unless  on  unavoidable  business,  is 
valid. 


/^ONVIOnON  of  night  walking.    The  opinion  states  the  case. 
D.  B.  Sanford,  Jf.  Orieve,  for  plaintiff  in  error. 


u 


RM.  WhUfield,  solicitor-general,  by  </.  H.  Lumpkin,  for  the 
State. 

Hall,  J.  The  defendant,  who  appears  from  the  evidence  to  have 
been  one  of  the  most  shameless  of  the  class  of  depraved  women  to 
which  it  was  shown  she  belonged,  was  found  guilty  by  the  muni- 
cipal authorities  of  Milledegeville,  and  lightly  punished  for  violat- 
ing the  ordinance  of  that  city,  that  ''AH  women  of  disreputable 
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character,  comoionly  known  as  '  street  walkers/  who  may  be  found 
standing  or  loitering  about  the  streets  or  stores  of  this  city  at  nighty 
and  who  cannot  prove  that  they  are  on  unavoidable  business,  shall 
be  arrested,  ♦  ♦  ♦  and  on  conviction  shall  be  punished  by  fine 
or  imprisonment,''  etc. 

She  applied  for  a  certiorari,  which  the  judge  refused  to  sanction, 
and  to  this  refusal  she  excepted,  and  brought  the  case  here  by  writ 
of  error  for  review. 

[Minor  points  omitted.] 

We  do  not  appreciate  the  force  of  the  objection  that  this  ordi- 
nance  is  violative  of  those  claiuses  of  the  Constitution  which  it  is 
alleged  inhibit  ''class  legislation."  No  such  provisions  have  been 
pointed  out,  and  we  are  unable  to  find  them.  It  is  the  right  b& 
well  as  the  duty  of  these  municipal  corporations  to  make  and  en- 
force regulations  for  the  observance  of  public  decency,  as  w^U  aa 
for  the  preservation  of  the  good  order,  peace  and  health  of  the 
community.  Such  powers  are  necessarily  incident  to  the  object 
of  their  being;  they  are  involved  in  the  very  idea  of  police  regnla* 
tions.  Dill.  Mun.  Corp.  393.  Could  this  constitutional  objection 
be  entertained,  it  would  sweep  from  our  statute  book  all  the  lawa 
against  bawdy-houses,  gambling,  thefts,  lewdness,  tippling,  and 
almost  every  other  species  of  offense  that  can  be  imagined.  It  is 
true  we  have  no  statute  against  ''night  walking/'  but  such  prac- 
tices were  inhibited  by  the  common  law  (Whart.  Crim.  Law,  441), 
and  tend  strongly  to  vagrancy,  lewdness  and  other  offenses  of  that 
character  which  are  inhibited  by  our  Code.  If  such  a  provision 
was  found  on  our  statute  book,  this  municipality  could  not  exer- 
cise it.    Its  absence  from  the  Penal  Code  justifies  its  exercise  by 

the  city  authorities.    69  Ga.  503. 

JudfffMtU  affirmmt. 
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JSgectment — far  JUnoing  lands. 
Ejectment  doee  not  He  for  flooding  lands  bj  a  dam.    (She  note,  p.  447.) 

EJECTMENT.    The  opinion  states  the  case.     The  defendant 
had  judgment  below. 

Wm,  Sztard,  in  pro.  per.;  Henry  B.  TompkinB,  for  plaintiff  in 
^rror* 

W.  P.  Price,  R.  H.  Baker,  for  defendant. 

Hall,  J.  The  question  made  in  this  case  is,  whether  the  lessoi 
of  the  plaintiff,  who  has  title  to  the  gold  and  ore  embedded  in  the 
land  in  question,  with  the  right  to  enter  thereon,  and  to  the  use  of 
the  water  in  the  stream  running  through  the  premises,  to  enable 
him  to  mine  the  ore,  can  maintain  ejectment  against  an  adjacent 
proprietor  lower  down  the  stream,  who  has  erected  a  dam  across 
the  same,  by  which  the  water  is  thrown  back  and  submerges  the 
land  on  which  the  mining  right  is  situated,  and  by  means  of  which 
the  owner  is  prevented  and  hindered  from  making  use  of  his 
property?  The  court  below  was  at  first  of  opinion  that  the  action 
wtfs  proper,  and  refused  a  motion  to  non-suit,  but  subsequently, 
when  a  verdict  hail  been  returned  for  the  plaintiff  with  mesne 
profits,  and  a  motion  was  made  for  a  new  trial,  upon  various 
grounds,  including  the  refusal  to  award  a  non-suit,  the  verdict  was 
set  aside  and  a  new  triul  was  ordered.  Exception  was  taken  to  this 
judgment,  and  the  case  is  here  upon  that  exception  for  review. 

We  arc  of  opinion  that  the  non-suit  should  have  been  awarded, 
and  having  refused  it,  and  a  verdict  having  been-  rendered  for  the 
plaintiff,  the  court  was  right  to  correct  the  error  by  setting  it  aside 
and  ordering  another  hearing.  If  the  rights  of  the  plaintiff  were 
invaded  by  covering  the  land  with  the  water  backed  inconsequence 
of  the  defendant  having  erected  his  dam  across  the  stream,  and 
thus  causing  water  to  overflow  the  land  in  which  the  plaintiff  had 
an  interest,  he  was  not  without  his  remedy.  In  all  cases  of  conse- 
t|uential  damag*  s,  or  *'  snch  as  do  not  follow  immediately  upon  the 
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act  done/'  but  ''are  the  necessary  and  connected  effect^  of  the 
same,  ''though  to  some  extent  depending  upon  other  circnm- 
stanoes  "  (Code,  §  SOTl),  the  party  wronged  has  his  remedy,  and 
that  remedy  is  an  action  on  the  case  as  contradistinguished  from 
trespass.  The  cases  and  authorities  showing  the  damages  claimed 
here  to  be  consequential,  and  declaring  case  the  proper  remedy  to 
redress  the  injury,  are  collected  and  arranged  in  Angell  on  Water- 
courses,  §§  395,  396,  397,  and  6  Wait  Act.  and  Def.  312,  313. 

A  resort  to  an  action  of  ejectment  to  yindicate  such  a  wrong 
would  seem,  to  employ  the  quaint  but  expressive  language  of  Lord 
Coke,  "to  be  a  mere  stranger  in  the  law.''  The  only  analogons 
case  which  gives  countenance  to  such  a  proceeding  is  Sherry  t. 
Frecking^  4  Duer.  457,  where  it  was  held  that  the  owner  might 
recover  in  ejectment  the  space  above  his  land,  as  when  an  adjoining 
building  overhung  it  This  decision  was  put  upon  the  principle 
that  the  oommon-law  signification  of  land  embraced  all  above  and 
below  it  to  an  indefinite  extent  (a  definition  which  has  been  carried 
into  our  Code,  §  2218).  It  misapplied  however,  as  we  conceive,  a 
correct  principle,  and  was  expressly  overruled  in  a  later  case  by  the 
Supreme  Court  of  New  York,  in  which  State  it  was  rendered. 
AiJcen  v.  Benedici,  39  Barb.  400.  According  to  the  justice  wha 
delivered  the  opinion  in  this  case,  this  is  the  only  instance  which 
ttie  books  furnish  where  ejectment  was  sustained  under  like  cir- 
cumstances, either  in  England  or  the  United  States.  It  is  further 
said:  "  The  point  appears  by  the  report  of  the  case  to  have  been 
decided  upon  little  or  no  consideration,  and  without  referring  to  a 
single  authority  to  show  that  ejectment  would  lie.  The  court  ad- 
mit that  the  claim  is  a  novel  one,  but  remark  that  they  do  not  see 
why  it  is  not  well  founded,  or  why,  if  A.  builds  over,  though  not 
upon,  B/s  land,  B.may  not  have  his  remedy  by  ejectment"  Rnt 
the  Supreme  Court  did  not  so  see  it,  and  held  that  such  a  projection 
over  the  land  of  another  was  not  such  an  encroachment  upon  hia 
Ix)sse8sion  as  would  sustain  an  action  of  ejectment  And  Mr. 
Tyler,  on  Ejectment,  p.  88,  deems  the  latter  decision  ''  more  in 
liarmony  with  the  general  principles  of  the  action  to  recover  pos- 
session of  realty  than  the  former,''  and  thinks  it  may  be  regarded 
us  the  better  law.  And  such  is  our  own  opinion;  indeed,  we  do  not 
clearly  see  how  the  sheriff  could  execute  the  writ  of  habere  faciae 
poseeseionem,  which  the  judgment  in  favor  of  the  plaintiff  in  eject- 
ment awards,  by  removing  the  water  from  the  premises  and  by 
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patting  the  plaintiff  in  possession.  He  cannot  remo?e  the  defend- 
ant, for  he  has  never  been  in  possession,  and  by  his  plea  disclaims 
any  right  thereto  Besides,  althongh  the  plaintiff  may  recover  the 
rents  of  the  land  along  with  the  possession,  and  any  damages  done 
to  his  freehold  in  connection  with  its  wrongful  nse^  yet  apart  from 
these  rents,  he  can  recover  no  damages  disconnected  from  them. 
19  Ga.  583. 

To  avoid  misapprehension  as  to  the  extent  of  this  decision,  it  may 
be  well  to  state  that  we  do  not  hold  that  the  owner  of  land  covered 
with  water,  or  of  the  mineral  interest  in  such  land,  when  either  is 
held  adversely,  may  not  maintain  ejectment  for  the  recovery  thereof. 
This  is  not  the  c$6e  before  as.  Judgment  affirmed. 

NoTB  BT  THS  REPORTER. —  The  case  of  Skmry  v.  Freeking,  died  in  tbe 
principal  cue,  is  not  overmled  by  Aiken  t.  K^chum,  tbere  dted,  for  the 
Supreme  Coart  has  no  power  to  overrule  the  Saperior  Court  of  the  dty  of 
New  York.  It  is  dmplj  disapproved.  In  the  Aiken  ease  it  was  held  thai 
naisanoe  and  not  ejectment  is  the  proper  action  to  remove  projecting  gutters 
or  eaveflb 

In  Vrooman  v.  Jaekaen,  6  Hun,  839,  it  was  held  that  ejectment  does  not  lie 
to  remove  a  projecting  cornice  from  a  partj  wall,  on  the  authority  of  the 
Aiken  case.  The  test  seems  to  be  the  tangibility  of  the  property.  t9o  in 
Ifichoie  V,  LewU^  15  Conn.  187,  it  was  held  that  ejectment  lies  for  land  covered 
by  water. 

In  McOewrt  v.  Eckstein,  23  Wis.  168,  it  was  held  that  ejectment  lies  to 
remove  stones  projecting  from  a  foundation  wall.  DizoN,  C.  J.,  however  was 
"  stroogfy^indined  '*  the  other  way. 

In  iSMfMit  V.  SrnHh,  8  El.  &  B.  1,  ejectment  was  held  to  lie  to  ieiiio>ve  • 
roof  projecting  over  the  whole  width  of  a  party  walL 
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In  ease  cf  mutoal  aceonnts  the  statute  of  limitations  does  not  begin  to  ran 

until  the  last  item  on  dther  dde. 

ACTION*  on  accoTint.    The  opinion  states  the  case.    The  plain- 
tiff had  judgment  below. 
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Duncan  dt  Miller,  for  plaintifF  in  error. 
B.  M.  Davis,  for  defendant. 


Clarke,  J.  On  February  8, 1878,  D.  F.  Gnnn  filed  his  action  of 
complaint  on  accoant  against  his  brother,  U.  M.  Gunn.  The  bill 
of  particulars  thereto  annexed  is  an  itemized  accoant,  containing 
both  debits  and  credits.  The  first  item,  dated  Febrnary  25,  1867, 
is  ''by  paid  taxes  1395.55,''  being  a  credit  in  favor  of  TJ.  M.  Ounn. 
The  second  item  is  also  a  credit  of  ''cash,"  about  a  month  later. 
Then  follow  eight  items  of  debits,  amounting  to  about  $1,000, 
scattered  along  from  May  of  that  year  to  the  following  Febrnary. 
Then  succeed  about  fifty  large  items,  dated  in  almost  every  month 
down  to  the  end  of  1870,  and  nearly  equally  divided  in  number, 
between  debits  and  credits.  The  last  credit  item  is  $100  in  cash, 
dated  February  25,  1871.  Beginning  in  the  next  month,  and  com- 
ing along  in  every  year,  except  1874  and  1875,  appear  debit  items 
of  large  amounts  of  cosh.  There  is  one  item  in  1876,  and  the  last 
one  is  $30,  February  14, 1877. 

To  this  suit  the  defendant  below  pleaded  the  general  issue,  pay- 
ment, and  the  statute  of  limitations,  or  the  lapse  of  four  years  since 
the  cause  of  action  accrued.  The  jury  found  for  the  plaintiff  a 
large  balance. 

[Omitting  minor  matters.] 

The  question  whether  the  statement  sued  on  was  a  case  of 
mutual  and  reciprocal  accounts,  was  a  question  of  fact  for  the  jury, 
and  to  thorn  the  judge  fairly  submitted  it.-  They  found  it  to  be 
such.  The  defendant  liimself  testified  that  up  to  1873,  the  deal- 
ings between  him  and  plaintiff  were  carried  on  ''upon  the  mutual 
confidence  basis."  " I  borrowed  from  him,"  says  he,  "and  loaned 
him  money;  and  he  borrowed  from  me  and  loaned  me  money/' 
The  defendant  also  testified  that  he  kept  no  written  accounts  of 
their  dealings,  but  that  his  brother  kept  the  account  of  both  sides. 
This  makes  no  difference.  Thus  it  is  conceded,  that  from  its 
incipiency  until  February  25,  1871,  the  case  between  the  parties 
was  one  of  mutual  and  reciprocal  credits  and  debits.  But  defend- 
ant below  insists  that  this  quality  of  mutuality,  or  reciprocity, 
ceased  at  the  date  last  aforesaid,  because  from  that  time,  all  the 
credits  were  on  the  other  side;  consequently  he  claims  that  the 
statute  of  limitations  began  to  run  in  his  favor  from  that  time;  and 
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that  four  yean  having  elapsed  from  then  till  the  filing  of  the  snit, 
all  of  the  items  antedating  that  last  credit  in  his  favor  are  barred. 

The  charges  complained  of  all  assumed  that  the  mere  fact  that 
the  last  credit  to  defendant  was  at  the  time  stated,  did  not  estab- 
lish the  cessation  of  mntaal  dealings;  but  that  without  the  occur- 
rence of  something  (as  a  stating,  or  settling  of  the  accounts,  or 
other  act  to  show  the  intention  to  discontinue  that  sort  of  dealing), 
the  account  was  to  be  regarded  as  still  a  mutual  one  down  to  the 
last  item  in  favor  of  the  plaintiff.  It  is  true  that  in  the  terms  used 
by  the  court,  there  was  a  failure  to  express  that  the  mutuality  of 
dealing  might  have  been  terminated  otherwise  than  by  a  stating  or 
eettling  of  the  accounts.  The  language  of  the  judge  was,  that  if 
''  there  had  been  no  accounting  or  settlement  *  *  *  between 
the  parties,  nor  statement  of  the  account  and  balance  struck,"  the 
dealings  continued  to  be  of  the  nature  of  mutual  accounts.  In  the 
charges  quoted  in  the  third  and  fourth  grounds,  the  terms  used  are, 
that  if  **  there  had  been  no  settlement,"  the  account,  once  mutual, 
continued  so.  We  do  not  regard  these  charges  as  an  accurate 
formulation  of  the  law;  nor  were  they  so  intended  by  the  judge. 
Parties  having  mutual  dealings  may,  at  the  option  of  either  party, 
terminate  the  mutuality  at  any  time,  either  by  an  actual  ascertain- 
ment of  balance  and  settlement  thereof,  by  a  statement  of  account 
by  either  party  for  the  purpose  of  terminating  it,  or  by  any  act 
plainly  showing  to  the  other  party  that  he  means  no  longer  to  deal 
that  way.  But  this  is  a  merely  abstract  criticism  on  the  charges. 
The  defendant  below  did  not  pretend  that  any  thing  had  been  done 
by  either  party  to  terminate  the  mutuality  of  the  dealings,  except 
the  settlements  and  payments  which  he  pleaded.  If  the  jury  had 
believed  that  such  settlement  had  occurred,  they  would  have  been 
required  by  the  charge  to  find  against  the  subsequent  mutuality. 
The  charges  were  therefore  substantially,  and  for  the  purposes  of 
the  case,  correct,  provided  the  law  does  not  hold  the  mutuality  to 
cease  upon  the  last  item  of  credit  in  favor  of  defendant.  The 
plaintiff  in  error  contends  that  the  law  does  so  hold,  and  conse- 
quently that  the  stature  begins  to  run  from  the  date  of  such  item. 
Thus  we  reach  the  one  question  of  law  on  which  the  cause  depends. 

The  general  doctrine,  which  takes  the  case  of  mutual  accounts 
out  of  the  operation  of  the  statute,  so  long  as  the  mutuality  con- 
tinues, was  very  early  developed  by  the  courts,  as  an  equitable 
^Etension  of  the  saving  (in  the  first  act  of  limitations,  viz.,  the 
Vol.  LVIII  —  57 


450  GEORGIA, 


Gonn  y.  Qann. 


statate  of  21  James  I,  chap.  16)  in  ftiyor  of  merchants'  aooounts.  li 
was  recognized  that  when  parties^  not  strictly  falling  under  the 
denomination  of  merchants,  had  a  coarse  of  dealing  so  like  that 
between  merchants,  consisting  of  mutaal  credits  each  to  the  other, 
the  reason  was  the  same  for  saving  their  accounts  from  the  statate 
of  limitations  The  doctrine  was  also  rested  on  the  intrinsic  equity 
of  the  case.  But  there  is  a  conflict  of  authorities  upon  the  questioQ 
when  that  mntuality  which  protects  against  the  statute  ceases. 

In  7  Wait's  Actions  and  Defenses,  266,  267,  it  is  said; 
^'It  is  not  sufficient  that  there  are  items  on  both  sides  of  the 
account;  there  must  be  items  within  the  period  of  limitations  on 
both  sides.''  Of  like  import  is  2  Greenleaf  on  Bvidence, 
§  445.  The  learned  commentator  first  named  cites  several  cases  in 
support  of  this  view.  Those  of  them  most  directly  in  point  are 
Oulick  ▼.  Turnpike  Ch,,  14  N.  J.  Law,  545,  and  BMea  y.  Belles^  7 
Halst  389.  Both  of  these  precedents  coming  from  the  Supreme 
Court  of  New  Jersey,  and  the  latter  being  cited  in  the  former  as 
one  of  the  main  leaders,  let  us  first  examine  it.  This  was  a  case 
in  which  the  judge  below  refused,  when  requested,  to  charge  the 
jury,  ^'  that  there  was  no  evidence  in  the  cause,  from  which  the 
jury  ought  to  infer  a  new  promise  to  take  the  case  out  of  the  stat- 
ute," and  that  all  the  items  of  plaintiff's  account  which  were  over 
six  years  old  at  the  beginning  of  his  suit  were  barred.  Two  opinions 
were  delivered.  Ewiiro,  Uh.  J.,  says:  ^'The  three  principal 
items  of  the  debit  side  of  plaintiff's  state  of  demand  were  of  long 
standing,  the  first  in  1809,  for  work  at  farming  by  himself  and 
horse;  the  second,  in  1813,  fcMr  money  received  by  the  defendaut 
for  a  particular  purpose  and  not  so  applied;  the  third,  in  1817, 
at  least  thirteen  years  before  commencement  of  the  action,  for  the 
use  of  a  wagon ;  and  the  remaining  items  are  in  July,  1824,  for 
one  day's  labor  of  self  and  team  ;  and  the  like  in  March,  1826.  A 
credit  is  given  for  some  clothes  in  the  year  1809.  Defendant 
pleaded  the  statute  of  limitations  and  a  cross  demand  by  a  sealed 
bill  of  plaintiff  to  defendant,  dated  November  14,  1822,  for  two 
notes  given  by  plaintiff  to  other  persons  (one  in  May,  1821 ),  assigned 
to  defendant  at  a  time  not  shown,  and  for  five  items  of  account 
beginning  in  December,  1822,  and  giving  credit  to  plaintiff  for 
seven  items  of  account,  beginning  June,  1823."  Between  those 
items  of  plaintiff's  account  which  are  more  than  six  years  before 
suit  brought  and  those  items  within  the  statute,  "no  such  oonnec- 
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tion  flnbsists  *  *  *  as  to  giye  the  whole  the  character  of  a 
running  or  current  account.  The  plaintiff  gives,  indeed,  a  credit 
corresponding  in  date  with  the  first  charge,  but  the  defendant 
claims  no  such  credit,  nor  any  demand  or  item  of  account  against 
plaintiff  earlier  than  the  year  1822,  unless  it  be  the  note  given  "  (by 
plaintifF)  **  to  Orover,  which  became  due  late  in  1821,  but  when 
assigned  to  defendant  we  know  not.  If  there  had  been  no  tran- 
sactions between  the  parties  after  *  *  *  1817>  and  prior  to 
suit,  the  items  *  *  *  of  earlier  date  would  surely  be  barred. 
The  occurrence  of  some  dealings,  after  a  lapse  of  several  years  from 
1817,  wholly  disconnected  with  the  antecedent  transactions,  cannot 
save  these  from  the  prescribed  limitation.  But  viewing  the  case  as 
exhibited  by  the  plaintiff  in  his  state  of  demand,  there  were  no  sub- 
sequent dealings.''  [Doubtless  the  learned  judge  meant  to  say  ''no 
subsequent  mutual  dealings.'']  ''  He  professes  to  give  the  credit  to 
which  the  defendant  is  entitled.  It  is  for  a  simple  item  more  than 
twenty  years  prior  to  *  *  *  the  suit.  If  the  plaintiff  meant 
to  avfdl  himself  of  the  legal  effect  of  a  current  account  of  reciprocal 
demands  of  mutual  dealings,  he  should  have  shown,  or  at  least  ad- 
mitted, not  peremptorily  denied,  that  such  account,  demands  or 
dealings  existed." 

We  make  this  extensive  quotation  to  show  that  this  decision  rests 
OQ  qther  ground  than  the  doctrine  that  the  mutuality  ends  with  the 
last  item  credited  to  defendant,  or  charged  by  him  against  plaintiff. 
It  is  evident,  from  both  opinions  that  the  court  was  passing  on  the 
question  of  evidence,  whether  it  had  been  proved  that  the  plaintiff's 
account,  so  far  as  it  antedated  the  period  of  the  statute,  was  an  in- 
stance of  mutual  accounts.  They  held  that  tho  one  credit  allowed 
in  plaintiff's  statement  to  defendant,  more  than  twenty  years  before 
suit  brought  and  denied  by  defendant,  did  not  prove  that  there 
were  mutual  dealings  or  reciprocal  demands  prior  to  about  1821  or 
1822.  They  saw  no  ''such  connection"  in  the  nature  or  circum- 
stances of  the  plaintiff's  account  prior  to  1817  and  the  items  thereof 
in  1824  and  1826,  ''  as  to  give  to  the  whole  the  character  of  a  run- 
ning or  current  account."  There  was  not,  as  in  the  case  at  bar, 
testimony  that,  prior  to  the  long  gap  in  plaintiff's  account  between 
1817  and  1824,  the  parties  dealt  with  each  other  ''  on  the  basis  of 
mutual  confidence."  We  do  not  feel  called  on  to  say  whether  we 
approve  that  court's  decision  as  to  the  facts  of  mutuality.  Chief 
Justice  EwiNG  seems  to  concede  that,  if  that  item  of  credit  to  de- 
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fendant  in  1809  were  established  or  admitted,  it  would  be  evidenoe  of 
mutual  dealings.  It  further  appears,  especially  from  the  opinion 
of  Justice  Drake,  that  both  in  the  court  below  (which  was  a  justice's 
court)  and  in  the  reyiewing  court,  the  question  was  confounded 
with  one  about  the  sufficiency  of  a  new  promise  to  remove  the  bar 
of  the  statute.  Such  confusion  of  doctrines  so  distinct  would 
greatly  detract  from  the  weight  of  the  authority,  OTen  if  the  de- 
cision had  been  precisely  on  the  question  now  before  us. 

In  Oulick  T.  Turnpike  Co.,  from  the  same  court,  Hobkblowbr, 
Oh.  J.,  cites  BeUes  y.  Belles  as  a  main  support  to  his  ruling,  and 
says  that  the  rule  is  correctly  stated  therein.  We  have  seen  that 
Belles  T.  Belles  does  not  go  the  length  to  which  we  shall  see  that 
court  reaches  in  OuUck^s  case.  There  the  justice  says:  ''There 
must  be  mutual  dealings  and  reciprocal  demands  within  the  six 
years.  It  is  not  sufficient  that  there  are  items  on  both  sides  of  the 
account;  there  must  be  items  within  the  six  years  on  both  sides, 
otherwise  the  dealings  for  the  last  six  years  have  not  been  mutual, 
but  on  one  side  only.  The  charge  made  by  the  defendants  in  1819 
is  evidence,  according  to  the  artificial  reasoning  which  has  prevailed 
on  thus  subject "  (the  italics  are  ours),  ''  that  there  then  was  an  open 
and  unsettled  account  between  the  parties;  but  it  is  not  now  evi- 
dence that  the  account  up  to  that  period  still  remains  open  and 
unsettled.  So  long  as  the  defendants  continued  to  make  charges, 
so  long  they  admitted  an  open  account;  but  when  they  ceased  to 
make  charges  the  account  ceased  to  be  a  mutual  one.  If  we  con- 
sider each  successive  entry  as  a  new  admission  or  promise,  then,  as 
in  this  case,  there  has  been  no  entry  on  the  part  of  the  defendants 
since  1819;  there  has  therefore  been  no  such  admission  by  them  in 
six  years  of  a  pre-existing  account."  In  this  case,  as  in  Ounn  v. 
Ounn,  now  before  us,  the  plaintiff's  account  showed  no  item  in 
favor  of  the  defendant  within  the  statutory  period,  but  showed 
some  in  favor  of  plaintiff. 

Upon  the  authority  just  quoted,  we  have  these  criticisms  to  make: 
First,  unquestionably  it  is  in  precise  point;  secofully,  it  is  not  fairly 
supported  by  the  previous  ease  of  Belles  v.  Bellea;  thirdly,  it  is 
clearly  based  on  a  mistaken  notion  of  the  foundation  of  the  doc- 
trine which  saves  mutual  accounts  from  the  operation  of  the  star- 
ute.  To  illustrate  this  last  proposition,  we  observe  that  the  judge 
quotes  the  language  of  Lord  Erkyon  in  Cdttin  v.  Scoulding,  d  T.  R. 
189,  one  of  the  earliest  authorities  within  our  reach  in  favor  of  this 
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general  doctrine.  In  that  case  there  were  charges  in  favor  of  each 
party  within  the  statute^  and  Lord  Kenton  says:  ''I  take  it  to 
have  been  clearly  settled,  as  long  as  I  have  any  memory  of  the  prac- 
tice of  the  conrtSy  that  every  new  item  and  credit  in  an  account 
given  by  one  party  to  the  other  is  an  admission  of  there  being  some 
unsettled  account  between  them,  the  amount  of  which  is  afterward 
to  be  ascertained,  and  any  act  which  the  jury  may  consider  as  an 
acknowledgment  of  its  being  an  open  account  is  sufficient  to  take 
the  case  out  of  the  statute.'^ 

The  Supreme  Court  of  New  Jersey  took  this  language  as  showing 
that  the  reason  why  the  plaintiff's  account,  in  any  case,  was  saved 
from  the  operation  of  the  statute  was  that  the  defendant  had  made 
an  admission  of  outstanding  accounts  in  favor  of  the  plaintiff,  in 
the  nature  of  a  new  promise,  capable  of  stopping  the  running  of 
the  statute,  or  even  removing  the  bar  already  matured.  They 
therefore  concluded  that  nothing  but  the  defendant's  own  words 
or  acts  could  be  construed  into  an  admission  or  promise  by  him. 
The  moment  therefore  when  he  ceased  to  make  entries  against  the 
plaintiff,  he  ceased  to  make  admissions  against  himself  or  new 
promises.  The  reasoning  by  which  the  general  doctrine  was  sup. 
ported  by  the  courts  (when  so  understood)  was  not  inaptly  termed 
by  Justice  Hobnbloweb,  ''  the  artificial  reasoning  which  has  pre- 
vailed on  this  subject." 

Upon  the  same  erroneous  notion  of  the  reason  of  the  rule  is 
founded  that  argument  against  the  entire  doctrine  by  which  the 
court  seems  to  triumph  against  it,  in  Blair  v.  DreWy  6  N.  H.  235. 
'I'be  New  Hampshire  judge  scouts  the  idea  that  a  credit,  entered 
by  the  plaintiff  on  his  account  of  debits  against  defendant,  can  be 
construed  into  an  admission  by  the  defendant.  He  even  goes 
further,  and  with  unimpeachable  logic  maintains  that  even  if  de- 
fendant keeps  an  account  against  the  plaintiff,  a  charge  which  he 
makes  against  the  plaintiff  cannot  amount  to  an  admission  that  he 
owes  the  plaintiff  any  thing.  The  reasoning  is  conclusive,  but  the 
heavy  blows  of  the  court's  logic  are  laid  upon  a  man  of  straw.  It 
is  not  to  bo  denied  that  the  language  of  Lord  Kenyon,  above  quoted, 
gives  much  plausibility  to  such  construction  and  such  refutation.  His 
infelicitoas  expression  of  a  principle  so  long  '^  well-settled"  (doubt- 
less, on  that  account,  more  unguardedly  expressed)  has  been  repeat- 
edly followed  by  the  courts.  But  it  would  be  unjust  to  his  learned 
lordship's  common  sense  to  suppose  that  he  meant  to  say  that  an 
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entry  made  by  one  maD  conld  be  constmed  into  an  admission  by  his 
antagonist^  or  that  by  charging  on  my  book  that  A.  owes  me  for  a 
horse,  I  involve  myself  in  an  admission  of  owing  him  for  a  cow,  or 
for  any  thing  else.     He  said  that  each  new  item  and  credit  in  an 
account  given  by  one  party  to  the  other  is  an  admission/'  etc.     He 
does  not  make  the  credit  alone  have  that  effect,  but  the  effect  springs 
from  the  combined  light  of  the  debit  and  credit.     Neither  is  such 
an  effect  meant  to  spring  from  the  mere  fact  that  a  debit  and  credit 
have  been  entered  on  an  account.     It  is  not  the  entering  of  fancied 
or  false  items  for  and  against  the  party  keeping  the  account.     But 
it  is  the  conceded  or  proved  fact  that  each  party  has,  on  his  part, 
both  extended  credit  or  trust  to  the  other,  and  taken  or  received 
credit  or  trust  from  him.     When  such  mutual  dealing  is  shown  to 
the  court,  it  is,  we  conceive,  scarcely  accurate  to  say  that  it  consti- 
tutes an  ''  admission.''    It  would  have  been  better  language  to  say 
that  such  a  state  of  facts  implies  that  the  parties  have  mutually  con- 
sented that  each  item,  in  whosesoever  favor  it  may  be,  shall  not  con- 
stitute  an  independent  debt  due  immediately,  to  be  paid  or  enforced 
at  once,  but  that  the  items  occurring  from  time  (o  time,  in  favor  of 
the  respective  parties  shall  operate  as  mutual  set-offs,  and  that  the 
shifting  balance,  when  either  or  both  shall  call  for  it,  shall  be  the 
debt     This  is  the  reason  why  the  statute  of  limitations  does  not 
apply  during  such  a  state  of  mutual  dealings.     As  the  parties  have 
stipulated  no  time  when  their  respective  credits  shall  be  due,  their 
respective  demands  do  not  become  due  at  any  particular  time.    The 
right  of  action  on  them  does  not  begin  unless  at  the  option  of  the 
parties  as  shown  hereafter.     Of  course,  time  is  not  to  be  counted 
against  either  of  them;  nor  can  the  reasoning  by  which  such  an 
understanding  is   implied  be  justly  called  ^*  artificial "  any  more 
than  the  same  epithet  may  be  applied  to  every  case  of  agreements 
or  understanding,  implied  from  the  conduct  of  both  sides.     If  I 
recognize  and  pay  accounts  miule  by  my  servant  with  a  merchant 
without  protest  or  warning,  it  is  implied  that  I  assent  to  be  liable 
for  his  purchases  there  in  my  name.     By  my  conduct,  I  have  sanc- 
tioned a  course  of  dealing,  and  authorized  the  merchant  to  rely  upon 
it  in  future  sales.    So  here  D.  F.  leudscash  to  IT.  M.,  and  does 
not  demand  a  settlement  of  the  debt,  but  borrows  money  from  hint 
So  each  one  proceeds,  ^^  upon  the  basis  of  mutual  confidence,"  to 
lend  and  to  borrow,  without  either  party  calling  for  a  settlement 
Such  facts  being  ascertained,  the  court  rationally  infers  from  the 
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coudtict  of  both  ddea  that  they  are  willing  for  whatever  balance  may 
at  any  time  happen  to  be  owing,  not  to  be  dae,  bat  to  stand  sub- 
ject to  be  still  farther  shifted  by  subsequent  and  similar  dealings. 
Under  such  circamstances,  neither  party  is  allowed  to  take  advan- 
tage of  the  other  party's  confidence  by  pleading  the  extent  to  which 
his  friend  or  brother  has  been  so  encouraged  and  induced  to  extend 
>t.     It  would  be  a  fraud  if  allowed. 

In  Angell  on  Limitation,  136,  it  is  sai4:  *^  Mutual  accounts  are 
made  up  of  matters  of  set-off.     There  must  be  a  mutual  credit, 
founded  on  a  subsisting  debt  on  the  other  side,  or  an  express  or  im- 
plied agreement  for  a  set-off  of  mutual  debts.     A  natural  equity 
arises,  where  there  is  an  existing  debt  on  one  side,  which  constitutes 
a  ground  of  credit  on  the  other,  or  where  there  is  an  express  or  im- 
plied understanding  that  mutual  debts  shall  be  a  satisfaction  or  set-off 
pro  tanto  between  the  parties."    In  Abbot  y.  Keith,  11  Vt.  525, 
the  coui:t  says:  *'  In  ordinary  cases  of  mutual  dealings  no  obligation 
is  created  in  regard  to  each  particular  item,  but  only  for  the  balance, 
and  the  constantly  varying  balance    which    is  the  debt.''     In 
Hodges  y.  Manly,  25  Vt.,  210,  occurs  like  language:     ''It  has 
nniformly  been  held  that  distinct  and  different  items  of  charge  in 
an  open  and  mutual  account  do  not  constitute  separate  claims;  but 
that  the  claim  or  debt  is  found  in  the  balance  of  the  account." 
In  New  York,  mutual  accounts  are  by  statute,  expressly  excepted 
from  the  bar  of  time  until  six  years  from  the  last  item.    The  Court 
of  Appeals  of  that  State,  commenting  upon  the  doctrine  in  question 
(in  79  N.  T.  1),  declares  that  their  statute  is  but  an  affirmance 
of  the  common  law,  and  holds  the  following  language  as  to  the 
reason  of  the  doctrine:  ''  Where  there  are  mutual  accounts  between 
two  persons,  it  is  always  the  understanding  that  the  account  upon 
one  side  shall  offset  that  upon  the  other;  and  in  law,  the  debt 
due  from  the  one  to  the  other  is  only  the  balance  left  after  the 
application  in  reduction  of  the  accounts  on  the  opposite  side. 
In  any  form  of  action,  the  recovery  can  only  be  for  the  bal- 
ance.     The  very  theory  upon  which  this  statute  is  based,   is 
that  the  credits  are  mutual,  and  that  the  account  is  permitted 
to  run,  with  the  view  of  ultimate  adjustment  and  payment  of 
the  balance     *     *     *     The  action  need  not  be  in  form^   an 
action  to  recover  such  balance,  if  such  be  its  purpose  or  legal 
effect."      The  ''complaint"  on  account  in  Oeorgia  is,  in  effect, 
lust  as  an  action. 
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If  such  be  the  real  foundation  of  the  doctrine,  that  the  statute 
of  limitations  does  not  apply  to  mutual  accounts,  while  the 
mutuality  continues,  it  is  eyident  that  arguments  and  decisions, 
based  on  the  false  theory  that  it  rests  on  ^'  the  artificial  reason  "  of 
admission  or  new  promise,  ought  to  have  little  weight  in  determin- 
ing to  what  matters  its  spirit,  reason  and  purpose  make  it  appli- 
cable. If  such  be  the  foundation  of  the  rule,  we  perceiTe  why  the 
statute  of  New  York,  declaring,  as  the  court  held  the  common 
law  provided,  that  the  statute  of  limitations  should  begin  to  run 
from  the  last  item  in  a  mutual  account  on  either  side.  The 
Supreme  Court  of  that  State  (5  Lans.  137)  decided  this  case. 
The  defendant  pleaded  a  set-off,  beginning  in  1855  and  ending  in 
1863,  against  plaintiff's  account,  beginning  in  1868  and  ending  in 
1869.  Plaintiff  urged  the  statutory  bar  of  six  years  against  defend* 
ant's  account.  Held,  that  upon  the  principle  of  the  mutuality  of 
the  accounts,  the  statute  did  not  begin  to  run  against  either  side 
till  the  last  item,  which  was  in  plaintiff's  favor  in  1869.  In  1  Smith's 
Leading  Cases  (H.  &  W.'s  notes),  Truman  v.  FerUon,  it  is  held  that, 
"  When  men  deal  with  an  express  or  implied  agreement  that  what 
each  sells  or  delivers  shall,  instead  of  giving  rise  to  a  demand  pay- 
able at  once,  stand  as  a  payment,  or  set-off,  for  what  has  been  or 
may  be  received  from  the  other,  their  liability  will  be  limited  to  and 
depend  upon  the  balance  as  finally  disclosed,  and  the  statute  will 
not  begin  to  run  until  the  date  of  the  last  item." 

We  forbear  to  make  more  extensive  quotations.  The  rule  here 
laid  down,  though  disregarded  by  some  courts,  on  the  erroneous 
reasoning  already  discussed,  stands  supported  by  the  great  mass  of 
authorities.  See  35  Am.  Rep.  501;  79  N.  Y.  1;  20  Wend.  72;  ^ 
Wend.  126, 126 ;  6  Cow.  195  ;  7  Wend.  322 ;  5  Johns.  Ch.  522  ;  5 
Cranch,  15 ;  3  Mete.  216 ;  2  Mass.  217  ;  6  Pick.  364 ;  8  Pick.  187; 
1  Hill,  292 ;  12  Tex.  374.  420  ;  18  Ala.  274 ;  2  Port.  351 ;  19  Miss. 
42  ;  20  Miss.  13  ;  20  Mo.  13 ;  2  Blackf.  340 ;  4  Sandf.  329  ;  2  Sandf. 
125-127 ;  1  Chit.  Pr.  777  ;  Peake  Cases,  121 ;  2  Esp.  569  ;  41  Ga. 
44,  58,  66,  49,  54,  190  ;  Ford  v.  Clark,  72  Ga.  769 ;  Flourwno  v. 
Wootm,  71  Ga.  168. 

In  the  argument  of  counsel,  much  stress  was  laid  upon  the  fact 
of  a  hiatus  between  the  items  of  the  account,  in  this,  that  from 
1873*to  1876  there  is  no  item  on  either  side.  Our  refdy  to  that  la 
that  no  hiatus  less  than  the  period  of  limitations  could,  of  itself, 
operate  as  a  bar,  or  even  effect  or  demonstrate  an  annulling  of  the 
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implied  nnderstanding  that  each  party  might  continue  to  credit 
the  other  upon  the  yiew  of  an  altimate  adjustment  of  accounts. 
Ou  the  question  of  fact  whether  the  parties  had  terminated  that 
course  of  mutual  dealing,  we  do  not  say  that  long  gaps  in  the 
accounts  might  not  furnish  some  argument  to  the  jury,  along  with 
other  circumstances  tending  to  show  the  breaking  up  of  such  rela- 
tions as  mutual  creditors.  As  to  that,  each  case  must  stand  on  its 
own  facts. 

It  has  also  been  declared  to  be  an  absurdity  that  the  plaintiff  by 
charging  one  or  two  additional  items,  and  those  small  ones,  after  a 
three  years'  interruption  of  dealings,  could  be  held  to  haye  drawn 
the  whole  account  against  the  defendant  so  far  forward  as  to  be  out 
of  reach  of  the  statute  of  limitations.  It  seemed  to  counsel  to  give 
the  plaintiff  an  unfair  adyantage.  To  this  yiew  we  simply  reply, 
that  the  defendant  yoluntarily  so  acted  with  the  plaintiff,  mutually 
borrowing  and  lending,  as,  in  the  opinion  of  the  jury,  to  justify 
the  implication  of  a  treaty  between  them  to  deal  with  each  other 
''on  a  basis  of  mutual  coi^dence.''  This  state  of  things  being  once 
established,  the  law  and  jury  presumed  its  continuance  tiU  some 
evidence  of  its  termination  by  both  or  either.  Defendant  could 
haye  ended  it  any  day  by  demanding  a  settlement,  or  plainly  refus- 
ing to  deal  any  longer.  But  instead  of  taking  steps  to  bring  this 
mutual  understanding  to  an  end,  it  suited  him  better  to  take  the 
benefit  of  plaintiff's  reliance  upon  its  continuance  and  obtain  further 
loans.  Such  at  least  is  the  fair  construction  of  the  case,  if  we  ac- 
cept the  jury's  finding  against  his  plea  of  payment  or  settlement. 

We  hold  that  either  party  could  have  paused  at  any  item,  and  de- 
manded settlement  of  the  existing  balance.  Such  a  demand  could 
have  been  made  in  legal  proceedings  by  suit  But  so  long  as  both 
parties  saw  fit  not  to  move  in  the  matter,  there  was  no  principle  of 
law  to  break  up  the  treaty,  saye  the  statute  of  limitations  running 
from  the  last  transaction  between  them  until  four  years  before  suit. 

Let  the  judgment  of  the  court  below  be  affirmed. 

Judgment  affirmed, 

Jackson,  0.  J.,  concurred;  Blavdiobd^  J.,  dissented. 
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Nallt  v.  Nallt. 

(74  Oa.  6801) 
luHurance — change  of  henefieiary — deUverp. 

An  annuurried  man  insnred  his  life  for  the  benefit  of  his  sister,  and  dellTered 
the  policy  to  her.  The  policy  was  conditioned  that  he  might  change  the 
beneficiary  with  the  consent  of  the  company.  Subsequently  he  married, 
agreeing  that  if  the  woman  would  marry  him  she  should  be  made  the  bene- 
ficiary. When  he  paid  the  next  premium  he  paid  it  on  condition  that  this 
change  should  be  made.  The  sister  would  not  give  up  the  policy,  and  the 
change  was  not  made.  The  insured  having  died,  and  the  company  having 
brought  the  sister  and  widow  to  interplead,  held,  that  the  widow  was  en- 
titled to  the  fund. 

TNTEBPLEADER.    The  opinion  states  the  case. 

Speairs  <t  Simmons,  HiUyer  <t  Bro,  and  ffohe  Smith,  for  plain- 
tiff in  error. 

Mynatt  d  HotoeU,  J.  R.  tSatissy,  J.  M.  McAfee,  tor  defendants. 

Hall^  J.  The  contest  in  this  case  is  between  a  gratnitons  bene- 
ficiary named  in  a  policy  of  insurance,  and  one  who  claims  that  she 
was  entitled,  for  a  yalnable  consideration,  to-wit,  an  agreement 
with  the  assured  entered  into  prior  to  her  marriage  with  him  to  its 
benefit,  in  lien  of  the  volanteer  name  therein  as  snch  beneficiary. 
Among  other  conditions  upon  which  the  policy  issued  was  this: 

*^  Eighth,  This  policy  is  issued  and  accepted  upon  the  express 
condition  that  the  assured  may,  with  the  consent  of  the  company, 
at  any  time  assign  it,  or  before  assignment,  change  the  beneficiaries 
therein,  or  make  any  other  change.'' 

The  assured  was  an  unmarried  man  when  he  took  out  the  policy; 
the  person  named  as  beneficiary  was  his  sister,  to  whom  he  delivered 
the  policy;  he  paid  the  premiums.  Subsequent  to  this  he  married 
the  other  claimant  of  the  fund,  with  whom,  before  their  marriage 
he  agreed  that  if  she  would  marry  him  she  should  be  made  the 
beneficiary  thereof,  and  it  was  satisfactorily  shown,  and  not  contro- 
verted, that  this  contract,  which  was  an  inducement  to  the  mar- 
riage, was  made.  After  this,  and  on  the  day  before  the  second  semi- 
annual premium  on  the  policy  fell  due  the  marriage  was  solemnized. 
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The  assured  sought  out  the  agent  of  the  company,  and  paid  this 
premium  upon  the  condition  that  the  beneficiary  should  be  changed 
from  his  sister  to  his  wife.  The  sister  had  the  policy  and  would 
not  give  it  up  because  she  was  angry  with  the  assured  for  having 
married.  Without  the  policy  the  agent  was  uncertain  whether  the 
desired  change  could  be  made,  but  promised  to  report  this  direction 
to  chaoge  the  beneficiary  to  the  officers  of  the  company,  and  if  possi- 
ble to  hare  the  change  made.  He  complied  with  his  promise  so  far 
38  to  communicate  the  direction  of  the  assured  to  the  officers  of 
the  company,  and  requested  them  to  attend  to  the  matter,  which 
they  agreed  to  do.  They  however  overlooked  it,  and  nothing 
further  seems  to  have  been  done  until  the  death  of  the  assured, 
which  occurred  before  the  next  premium  fell  due;  both  the  wife  and 
the  sister  claimed  the  amount  specified  in  the  policy.  The  com- 
pany filed  its  bill  calling  upon  them  to  interplead;  it  paid  the  money 
into  court,  and  they  were  decreed  to  litigate  the  matter  between 
them;  this  issue  was  by  consent  tried  by  the  judge  without  a  jury, 
and  he  decreed  the  fund  to  the  sister.  The  wife  excepted  to  the 
decree,  and  brought  the  case  to  this  court  by  writ  of  error.  The 
controversy  between  the  parties  turns  mainly  upon  the  questions 
whether  the  sister,  though  a  volunteer,  held  under  a  completely 
executed  gift,  and  whether  the  change  as  to  the  beneficiary  could 
be  made  without  her  consent  and  that  of  the  company,  expressed  in 
writing,  although  the  agreement  to  make  it  was  founded  upon  a 
•consideration  of  the  highest  value. 

1.  Was  the  gift  to  the  sister  perfected  by  the  delivery  of  the 
policy  to  her,  together  with  the  receipts  for  the  -  premiums  paid 
prior  to  the  contract  entered  into  betweeen  the  assured  and  his  wife, 
which  was  an  inducement  to  their  marriage?  Was  the  donation  to 
the  sister,  under  all  these  circumstances,  irrevocable?  Did  the  as- 
sured thereby  deprive  himself  of  the  power  either  of  assigning  the 
policy,  or  of  substituting  for  her  another  beneficiary?  Was  such 
his  intention;  and  if  so,  was  that  intention  communicated  to  the 
woman,  who  afterward  became  his  wife,  upon  the  faith  of  his 
promise  that  she  should  have  the  benefit  of  this  insurance? 

To  constitute  a  valid  gift,  there  must  be  the  intention  to  give  by 
the  donor,  acceptance  by  the  donee,  and  delivery  of  the  article  given, 
or  some  act  accepted  by  the  law  in  lieu  thereof.  Oode,  §  2657. 
Actual  manual  delivery  is  not  always  essential  to  the  validity  of  a 
gift,  but  the  act  from  which  it  is  inferred  must  indicate  renuncia- 
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tion  of  dominion  by  the  donor  and  transfer  tliereof  to  the  donee 
(Code,  §  2660);  and  while  it  is  true  that  where  the  law  requires  a 
conveyance  in  writing  to  the  validity  of  a  gift,  or  the  conveyance  is 
made  for  a  good  consideration,  the  delivery  of  the  article  itself  may 
be  dispensed  with,  yet  it  is  likewise  true  that  it  must  be  executed 
and  delivered  before  it  will  dispense  with  the  necessity  of  a  delivery 
of  the  article  given.  Code,  §  2659.  If  it  is  equivocal  in  its  terms^ 
as  to  the  renunciation  of  dominion,  or  if  it  contains  a  condition 
reserving  the  right  to  the  donor  to  resume  or  change  the  possession, 
then  the  written  conveyance,  founded  upon  a  good  consideration, 
would  not  upon  well-settled  principles  constitute  a  good  and  per- 
fect gift,  entitling  the  donee  to  the  specific  execution  of  the  con* 
tract '  It  would  in  this  respect  be  executory,  and  could  not  be 
enforced  in  favor  of  a  volunteer.  Equity  never  interferes  in  favor 
of  volunteers,  except  where  the  contract  is  actually  executed  (Code, 
§  3116),  and  will  never  decree  the  performance  of  a  voluntary  agree- 
ment or  merely  gratuitous  promise,  unless  the  volunteer  has  gone 
into  possession,  and  upon  the  faith  of  the  agreement  has  incurred 
expense  in  making  improvements  of  the  property  donated,  or  has 
done  something  of  a  similar  nature  which  would  renc\er  it  inequi- 
table upon  the  part  of  the  donor  not  to  carry  out  the  contract. 
Code,  §  3189,  and  citations.  The  donee  must  not  be  placed  in  a 
wurse  condition  than  she  was  before  the  gift  was  tendered.  These 
provisions  of  our  Code  are  obviously  the  annunciation  \)f  the  estab- 
lished principles  of  equity,  as  will  appear  from  the  following  aa- 
thorities:  BUison  v.  Ellison,  6  Ves.  656;  1  White  and  T.  Lead.  Gas. 
marg.  p.  167,  in  which  it  was  held  that  ^^  the  assistance  oX  the  court 
cannot  be  had  without  a  consideration  to  constitute  a  pai\y  a  cestui 
que  trust  as  upon  a  voluntary  covenant  to  transfer  stock,  etc.,  bnt 
if  the  legal  conveyance  is  actually  made,  constituting  the  relation 
of  trustee  and  cestui  que  trusty  as  if  the  stock  is  actuaUy  trans- 
ferred, etc.,  though  without  consideration,  the  equitable  ftitereet 
will  be  enforced.^  This  distinction  is  fully  maintained  through- 
out the  numerous  cases  set  forth  in  the  notes,  both  English  and 
American,  to  White  and  Tudor's  Leading  Cases,  ut  supra,  ar^d  is 
recognized  and  enforced  by  text-writers  of  authority. 

Had  the  assured  not  reserved  the  right  to  change  the  beueficmj 
in  this  policy,  and  had  he  paid  up  all  the  premiums  due  or  to 
become  due  before  he  delivered  it  to  her,  and  had  there  been  notb 
ing  further  to  be  done  by  him  in  order  to  its  perfection,  then  pe* 
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haps  it  might  have  been  deemed  a  completely  execated  trust;  but 
such  was  not. the  case;  she  took  the  policy  subject  to  the  condi- 
tions stipulated  upon  its  face;  she  had  no  right  to  restrict  his  selec- 
tion of  another  beneficiary,  and  no  power  to  compel  him  to  continue 
the  life  of  the  policy  by  paying  the  premiums  as  they  fell  due;  his 
failure  to  meet  one  of  these  would  have  put  an  end  to  the  contract 
and  would  have  terminated  the  conditional  trust  which  he  had 
-created  for  her  benefit;  nor  could  she  have  preyented  the  forfeiture 
x>f  the  policy  by  paying  the  premiums  against  his  wishes  and  when 
he  forbade  her  doing  it. 

2.  That  marriage  is  a  valuable  consideration,  and  that  an  inn:- 
oent  purchaser  on  such  a  consideration  will  be  protected  eyen 
against  a  subsequent  bona  fide  purchaser,  seems  too  plain  to  requii^e 
comment  Code,  §§  2741,  1782.  Equity  at  least  will  never  lend 
its  aid  to  disturb  such  a  purchaser.  Code,  §§  3092,  3119.  It  will 
assist  but  never  disarm  him;  and  even  though  a  title  be  obtained 
by  fraud  and  be  voidable  as  to  parties  whose  rights  were  originally 
affected  by  it,  it  will  be  protected  in  a  subsequent  "bona  fide  vendee 
who  had  no  notice  of  the  fraud.  Code,  §  2640.  A  striking  instance 
of  the  application  of  this  principle  is  afforded  by  the  case  of  Verpla/ik 
V.  SCerry,  12  Johns.  536;  8.  c,  7  Am.  Dec.  348,  in  which  it  was  held 
that  a  deed,  voidable  in  its  inception  on  account  of  fraud  and  covin, 
might  be  rendered  valid  by  matter  ex  post  factOy  as  where  a  gran- 
tee in  a  voluntary  deed  gained  credit  by  the  conveyance,  and  a 
person  was  induced  to  marry  her  on  account  of  the  provision  made 
for  her  in  the  deed;  the  conveyance  on  the  marriage,  ceased  to  be 
voluntary  and  became  good  against  a  subsequent  bona  fide  pur- 
chaser for  value,  and  this,  whether  any  particular  marriage  was  in 
contemplation  at  the  time  of  the  voluntary  settlement,  or  the 
grantee  married  without  the  consent  of  her  father,  the  grantor. 
This  decision  was  in  favor  of  the  husband,  but  the  rights .  of  the 
wife  stand  upon  the  same  equity.  Marriage  articles  will  be  exe- 
cuted only  at  the  instance  of  the  wife  or  husband  and  other  persons 
coming  within  the  scope  of  the  marriage  consideration;  but  when 
executed  at  their  ir^tance,  the  coiyrt  may  also  execute  them  in 
favor  of  volunteers,  and  all  persons  are  volunteers  except  the 
parties  to  the  contract  and  the  offspring  of  the  wife.    Code,  §  1781. 

There  is  no  condition  in  this  policy  requiring  the  consent  of  the 
beneficiary  named  therein  to  a  ch^inge  of  any  of  its  terms  or  of  the 
parties  entitled  to  claim  under  it,  wlieilier  such  change  was  to  be 
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efFected  either  by  parol  or  by  a  written  instrument;  this  was  a 
matter  entirely  between  the  assured  and  the  company,  and  if  it 
chose  to  dispense  with  any  of  the  modes  to  effect  this  purpose,  this 
concerned  no  third  party.  The  company  does  not  insist  upou  u 
rigid  compliance  with  the  forms  prescribed  in  the  policy;  and  ereu 
if  it  had  capriciously  withheld  its  consent  to  the  alteration  wbicli 
the  assured  desired  to  have  made,  and  for  which  he  received  a 
valuable  consideration,  it  is  hardly  to  be  questioued  that  it  would 
be  compelled,  at  the  suit  of  the  wife,  to  perform  this  contract 
specifically.  Even  in  the  case  of  a  parol  contract  for  the  convey- 
ance of  land,  specific  performance  will  be  decreed,  if  the  defendant 
admits  the  contract,  or  if  it  be  so  far  executed  by  the  party  seeking^ 
relief,  and  at  the  instance  or  by  the  inducements  of  the  other  party, 
that  if  the  contract  be  abandoned  he  cannot  be  restored  to  his 
former  position.  Full  payment  alone,  which  has  been  accepted  by 
the  vendor,  is  such  part  performance  as  entitles  the  opposite  party 
to  a  specific  execution  of  the  contract.  Code,'§  3187.  In  this  in- 
stance, it  would  be  impossible  to  restore  the  wife  to  her  former 
position,  if  the  contract  were  abandoned.  She  has  paid,  and  the 
assured  has  accepted,  the  full  consideration  agreed  on  for  the 
benefits  to  be  derived  from  this  policy.  Equity  considers  that 
done  which  ought  to  be  done,  and  directs  its  relief  accordingly. 
Code,  §  3086.  It  would  be  difficult  to  conceive  a  case  which  more 
imperatively  demanded  the  advantages  flowing  from  the  application 
of  this  most  just  maxim  than  the  present.  Snch  being  the  view 
we  entertain  of  the  law  applicable  to  the  uncontroverted  facts  of 
this  case,  we  are  constrained  to  the  conclusion  that  the  money 
arising  from  this  policy  belonged  to  the  wife  and  not  to  the  sister 
of  the  assured)  and  that  there  was  error  in  decreeing  otherwise.  It 
will  be  perceived  that  we  place  this  decision  solely  upon  questions 
of  law,  and  that  in  our  view  of  the  case  there  was  no  necessity 
for  a  motion  for  a  new  trial  in  order  to  raise  the  points  in  dispute* 

JudgmmU  r0omr9$d. 
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Central  Railroad  y.  Crosby. 

(74  Oa.n7.) 
NegUgtnce  —  eonhHAUory  —  engineer  remaining  ai  poti. 

It  is  not  neoemarily  nefj^Ugent  in  a  loeomotiye  engineer  to  remain  at  his  pout 

when  a  collision  is  imminent 

ACTION  for  death  of   husband  by  negligence.      The  opinion 
states  the  point.     The  plaintiff  had  judgment  below. 

A .  R.  Lawtan  and  Lifan  A  Chresham,  for  plaintiff  in  error. 
Baean  d  Buiherford,  for  defendant 

Jacksok,  Ch.  J.  The  defendant  in  error  sued  the  plaintiff  in 
error  for  the  homicide  of  her  husband,  who  was  an  engineer  on  its 
road,  running  one  of  its  trains,  when  the  incident  occurred.  It 
seems,  that  in  consequence  of  a  feeble  engine  on  one  of  the  freight 
trains  running  on  the  same  schedule  that  the  train  of  which 
Crosby,  the  defendant  in  error's  husband  was  the  engineer,  was 
also  running,  all  the  freight  trains  got  out  of  their  regular  order, 
and  got  on  the  same  schedule  on  which  a  passenger  train  was  run» 
ning;  that  an  accident  happened  to  this  passenger  train,  causing  it 
to  lose  or  break  a  coupling-pin,  and  thus  delaying  it  between  Oor- 
don  and  Oriswoldville,  and  that  Crosby^s  train  ran  into  it  while 
thus  delayed,  and  he  was  killed. 

The  jury  returned  a  verdict  for  $12,000;  a  motion  was  made  for 
a  new  trial;  the  counsel  of  plaintiff  in  error  wrote  off  $2,000,  on 
their  own  hook;  the  court  refused  to  grant  a  new  trial,  based  on 
this  ground  and  many  others,  and  that  refusal  on  all  the  grounds 
is  assigned  for  error  here. 

[Minor  points  omitted.] 

In  respect  to  the  issue  of  avoiding  the  catastrophe  by  leaping 
from  the  engine  to  sa?e  his  Uf e,  we  all  agree  that  at  such  a  moment, 
in  charge  of  such  a  train,  in  view  of  passenger  cars  in  his  front, 
full  of  human  life,  to  remain  at  his  post  in  the  hope  of  saving 
other  lives  would  be  an  act  of  heroism  so  exalted  as  to  constrain 
approval  from  all  human  hearts,  and  that  courts,  however  cold  and 
calm  duty  requires  them  to  be  in  all  cases,  should  place  themselves 
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in  the  poeition  of  the  engineer  at  the  moment  of  each  imminent 
danger,  demanding  such  instantaneous  decision  and  action,  and 
should  not  scan  closely  the  grounds  of  hope  he  may  have  had  to 
save  others,  though  risking  himself  in  the  efFort  It  is  the  policy 
of  the  carriers,  as  well  as  that  of  the  great  public  carried  rapidly 
by  their  trains,  not  to  encourage  the  officer  in  charge  of  the  engine 
that  moTes  those  trains  to  abandon  his  post  in  the  moment  of  dan- 
ger, but  to  reward  the  courage  of  remaining,  if  there  be  a  hope, 
however  slight,  of  saving  two  trains  from  collision  and  wreck  and 
the  lives  of  hundreds  aboard.  Whilst  if  there  be  no  shadow  of 
hope  of  averting  disaster  to  others,  the  engineer  should  save  him- 
self, yet  on  a  hope,  however  faint,  for  reasons,  howejrer  inconclu- 
sively establishing  the  soundness  of  his  conclusion  that  by  risking 
his  own  life  he  would  probably  saye  other  lives,  he  should  remain 
at  his  post;  and  the  act  of  heroism,  though  inoperative  of  good 
either  to  himself  or  others  in  the  particular  case,  should  be 
regarded  as  martyrdom  to  public  policy,  rather  than  want  of  pre- 
caution to  save  himself.  Xo  man  needs  much  encouragement  to 
save  his  own  life.  ''Self  preservation  is  the  first  law  of  nature.*' 
It  requires  kinship  to  Christ  to  die,  or  to  risk  death,  to  preserve 
the  lives  of  others. 

The  reasoning  of  the  Supreme  Court  of  Wisconsin,  in  CottrUl  v. 
v.;  M.  and  81.  jP.  Ry,  Co,,  47  Wis.  634;  8.  c,  32  Am.  Rep.  796, 
strikes  us  with  great  force,  and  the  great  principle  of  public  policy 
alluded  to  above  cannot  be  better  enforced  and  illustrated  than  by 
citations  from  the  opinion  of  that  court  in  that  case. 

The  court  there  says:  '*  The  very  employment  of  the  locomotive 
engineer,  with  its  manifold  and  sudden  and  unexpected  dangers, 
requires  the  highest  type  and  best  qualities  of  true  manhood, 
invincible  bravery,  and  great  integrity  *  *  ♦  They  are 
placed  in  charge  of  one  of  the  mighty  forces  of  nature,  held  in 
servitude  by  the  most  dangerous  and  intricate  machinery,  and 
great  skill,  unremitting  attention,  sleepless  vigilance  and  fearless- 
ness of  danger  are  required  to  keep  them  in  constant  cod- 
trol.  *  *  ♦  The  question  which  should  determine  their 
reasonable  care  or  want  of  care  is,  how  careful  and  prudent 
locomotive  engineers  would  ordinarily  and  commonly  act 
at  such  a  time,  in  such  a  place  and  such  circumstances,  and  not  how 
firemen  or  other  employees  would  or  should.  ♦  ♦  ♦  It  will  not 
do  to  establish  a  rule  by  which  the  duty  of  an  engineer  in  such  an 
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emergency  may  be  measured  and  dictated  by  cowardice  and  timidity^ 
and  by  which  his  standing  at  his  place  and  facing  danger  will  be 
carelessness  and  negligence.  Who  shall  sit  in  judgment  upon  this 
T^rave  engineer,  to  coolly  determine  the  alternative  risks  and  chances 
which  he  is  compelled  to  take  instantly,  with  scarcely  a  moment  for 
deliberation,  in  suqh  a  terrible  emergency?  The  defense  resting 
upon  such  a  theory  in  this  case  cannot  be  sanctioned,  although 
cases  may  possibly  arise  in  which  even  the  common  prudence  of  an 
engineer  might  require  him  to  leave  his  engine  to  escape  danger ; 
but  such  cases  will  be  rare  exceptions,  and  depend  upon  very  peculiar 
circumstances. " 

The  facts  of  that  case  are  quite  similar  to  this.  There,  as  here, 
the  fireman  jumped  and  saved  his  life.  There,  as  here,  there  was 
imminent  danger  of  a  collision.  There,  as  here,  it  did  occur,  and 
the  engineer  was  killed,  with  hand  on  throttle,  trying  to  check  and 
control  his  powerful  machine.  There  the  decision  is  squarely  that 
the  defense  was  untenable.  And  we  hold,  with  that  court,  that  it 
must  be  clear,  from  the  facts,  that  the  engineer  could  not,  with  any 
degree  of  probability,  be  of  service  at  his  post,  before  courts  should 
hold  it  want  of  common  care  for  him  to  brave  danger  and  stand  at 
his  post«  Judgment  affirmed. 


Yabvedoe  v.  State. 

OSOa.  m.) 
Trial — court  qtiestioning  ioitnui. 

In  a  criminal  case,  it  is  the  duty  of  the  presiding  judge  to  qaestion  reluctant 

witnesses,  if  necessary  to  elicit  the  truth. 

/CONVICTION  of  manslaughter.     The  opinion  states  the  case. 

S.  B.  Spencer  and  W.  A,  Way,  for  plaintiff  in  error. 
(7.  D.  HiUy  solicitor-general,  for  State. 

Hall,  J.  The  defendant  was  tried  for  the  murder  of  Asbury 
Whitehead,  and  upon  being  convicted  of  voluntary  manslaaghter, 
moved  for  a  new  trial,  upon  nine  different  grounds,  which,  after 
argument  and  consideration,  was  refused. 

[Omitting  minor  points.] 
Vol.  LVIII  — 59 
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In  reference  to  the  qaestioning  of  a  witness  by  thecourt,  we  have 
to  remark,  that  while  it  is  the  privilege  of  connsel,  it  is  the  daty 
of  the  coart  to  propound  such  questions  to  reluctant  witnesses  (as 
the  one  in  question  had  shown  himself  to  be)  as  will  strip  them  of 
the  subterfuges  to  which  they  resort  to  evade  telling  the  truth. 
Kelly's  case,  19  Oa.  425,  426.  The  rule  was  still  more  broadly  laid 
down  in  McOinnW  case,  31  Ga.  261,  262,  where  it  was  held  that 
it  was  not  wrong  for  the  presiding  judge  himself  to  interrogate  the 
witnesses;  that  it  was  not  only  his  privilege  to  do  this,  but  his  duty 
likewise,  whenever  he  desired  to  ascertain  a  fact  with  a  view  to 
the  correct  administration  of  the  law.  In  Epps^  case,  19  Ga.  102,. 
118,  119,  it  is  said:  ^^  We  know  of  no  limit  to  the  right  which  be- 
longs to  the  court  of  interrogating  witnesses,  either  in  civil  or  crim- 
inal  cases,  particularly  the  latter:  The  life  or  death  of  a  man  may 
hang  upon  a  full  development  of  the  truth.  The  presumption  that 
this  liberty  will  not  be  honorably  and  impartially  exercised  is  not 
to  be  tolerated  for  a  single  moment.  Counsel,  in  their  zeal  to  acquit 
their  clients,  seem  to  take  it  for  granted  that  the  only  object  of 
courts  is  to  convict.  Until  called  upon  to  discharge  the  solemn 
and  responsible  functions  of  a  judge,  they  never  can  appreciate  the 
high  sense  of  obligation  under  which  they  act  to  God  and  their 
fellow  citizens.  ^  Thy  life  for  the  murderer's  life,  if  he  escape,^ 
is  the  solemn  denunciation  of  the  Almighty!  When  they  see  there- 
fore that  a  material  fact  has  been  omitted,  which  ought  to  be  brought 
out,  it  is  not  only  the  right,  but  the  duty,  of  the  presiding  judge 
to  call  the  attention  of  the  witness  to  it,  wliether  it  makes  for  or 
against  the  prosecution,  his  aim  being  neither  to  punish  the  innocent 
nor  screen  the  guilty,  but  to  administer  the  law  correctly.  And 
let  it  be  remembered  that  counsel  seek  only  for  their  client's  success, 
but  the  judge  must  watch  that  justice  triumphs." 

It  it  impossible  to  examine  this  record  without  being  impressed 
with  the  evident  reluctance  of  the  witnesses,  on  whom  the  State  had 
necessarily  to  rely,  to  testify  in  its  behalf;  indeed  this  was  so  ap* 
parent  that  the  judge,  in  several  instances,  felt  bound,  in  the 
exercise  of  that  discretion  with  which  he  is  invested,  to  allow  the 
counsel  for  the  prosecution  to  wring  from  them  the  truth  by  pro- 
pounding, leading  questions,  and  in  the  particular  instance,  where 
he  took  the  witness  in  hand,  it  was  quite  apparent  that  the  witneBS 
held  back  and  sought  to  keep  out  of  the  way,  and  during  his  ex- 
amination did  not  readily  and  fully  respond  to  the  questions  asked 
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him.  The  judge  hy  his  examination,  sought  to  ascertain  the  cause 
of  hrs  unseemly  reticence.  Had  he  gone  further,  and  reproved  him 
for  his  indecorous  conduct,  he  would  not  have  transcended  the 
limits  of  his  duty.     Tlm%cu^  case,  27  Oa.  288,  297. 

Judgment  affirmed. 


DuBDiK  T.  Hill. 

(76  Ga.  ns.) 

Landlord  and  tenant — crops  on  »hare$  —  UtU, 

When  a  tenant  rents  land  and  agrees  to  pay  the  landlord  a  part  of  the  crop  in 
kind,  and  actually  delivers  a  part  of  it,  the  title  thereto  is  in  the  latter,  and 
is  not  subject  to  a  Jadgment  against  the  tenant. 

rpHE  opinion  states  the  case. 

FMier  d  Butler,  for  plaintiff  in  error. 

Calvin  Oearge,  by  J.  A.  Bittups,  for  defendant. 

Jackson,  0.  J.  The  question  made  by  this  record  is  this:  When 
a  tenant  rents  land,  and  agrees  to  pay  the  landlord  a  part  of  the 
crop  in  kind,  and  actually  delivers  a  part  of  it,  which  is  levied 
upon  by  a  general  judgment  creditor  after  the  delivery,  and  claimed 
by  the  landlord,  is  the  title  thereto  in  the  landlord,  or  still  in  the 
tenant,  subject  to  judgments  against  him? 

Upon  principle  it  must  be  that  the  tenant  may  pay  his  landlord 
in  kind  according  to  his  contract  with  the  landlord,  and  need  not 
wait  for  the  latter  to  foreclose  his  lien  and  levy  upon  the  crop.  If 
the  landlord's  lien  on  the  crop  had  been  foreclosed,  or  distress 
warrant  had  been  issued,  and  this  cotton  been  levied  on  or  the  pro- 
ceeds claimed,  there  can  be  no  doubt  that  the  landlord's  lien  would 
first  be  paid.  Where  the  part  of  the  crop  to  be  paid  the  landlord 
in  kind  is  fixed  by  contract  between  the  two,  why  should  not  the 
tenant  pay  in  kind  by  delivery  of  it,  and  the  landlord  not  be  forced 
to  distrain,  when  the  tenant  is  willing  to  pay  him  without  levy  or 
costs? 

By  the  contract  between  the  two  in  writing,  1,000  pounds  of 
lint  cotton  was  to  be  paid  to  the  landlord  for  rent.     If  he  had 
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paid  it  in  money,  it  being  payable  in  money,  certainly  it  would 
have  been  good  payment;  if  in  silver,  or  any  other  sort  of  money, 
as  bills  of  certain  character,  the  payment  woald  be  good;  when  it 
is  agi*eed  to  be  in  cotton  and  is  paid  in  cotlon,  why  is  it  not  good 
as  payment,  and  why  does  not  the  title  pass  when  the  payment  in 
cotton  is  completed  by  delivery?  We  cannot  see  why  title  does  not 
pass. 

It  is  true  that  in  Siallings  v.  Harroldy  60  Ga.  478,  relied  on  by 
defendant  in  error,  this  court  decided  that  a  factor's  lien  on  the 
crop  —  the  whole  crop  —  for  advances,  etc.,  could  not  be  paid  by 
delivery,  but  that  the  factor  must  proceed  by  foreclosure,  and  claim 
the  money  when  the  crop  was  gathered  and  sold.  But  that  was  a 
factor's  lien,  not  a  landlord's.  That  was  a  general  lien  on  the  crop, 
not  a  bargain  to  pay  a  part  of  it  in  kind.  That  was  no  contract  to 
pay  in  kind  at  all,  but  ''  a  certain  written  obligation,  with  lien  on 
the  crops  of  all  kinds  to  be  raised  the  then  present  year."  It  was 
nothing  but  a  lien  on  crops  to  secure  the  payment  of  a  draft  for 
money.  This  is  a  contract  to  pay  1,000  pounds  of  cotton,  lint 
cotton,  for  rents,  and  when  it  was  paid  — delivered,  the  only  way 
to  pay  in  cotton  -^  it  passed  title  against  all  the  world  to  the  land- 
lord. 

We  think  therefore  that  the  court  erred,  and  that  the  cotton  de- 
livered by  the  tenant  to  the  landlord  in  payment  of  rent  in  cotton, 
as  stipulated  in  the  contract,  belongs  to  the  landlord,  the  claimant 
here,  and  is  not  subject  to  the  judgment  creditor's  debt. 

Judgmeni  reversed. 


BoME  Railroad  v.  Wimbbslt. 

a5  0a.816.) 
Carrier — baggage  —  ddi/oerff. 

The  plaintiff  travelled  a  part  of  the  way  to  her  destination  hj  the  defendant's 
railroad,  and  on  the  next  morning  resamed  her  roate  hj  another  connecting 
road,  which  nsed  the  same  baggage-room  and  platform  as  the  first,  her  trunk 
remaining  in  the  baggage-room  all  night,  and  she  retaining  the  check  ;  be- 
fore the  tndn  on  the  second  road  left,  an  employee  of  the  first  took  the  check, 
agreeing  to  place  the  trank  in  proper  position  for  transportation ;  bat  on 
reaching  her  destination,  It  was  discovered  that  it  had  not  been  pat  on  board 
the  train,  and  It  was  never  fonnd.    HM,  that  the  defendant  was  liable. 


A 
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CTION  for  lost  baggage.   .The  opinion  states  the  case.     The 
plaintiff  had  judgment  below. 


Junius  F.  HiUyer  and  i>.  &  PrifUup,  for  plaintiff  in  error. 

0.  A.  TharnvM  and  (7.  N.  Featherston,  for  defendant. 

Haix,  J.  The  plaintiff  took  passage  on  the  Western  and  Atlantic 
raUroad  from  Atlanta,  and  at  Kingston,  by  the  Borne  railroad,  to 
Bome.  She  paid  her  fare,  and  had  her  baggage,  a  lady's  Saratoga 
trunk  containing  her  wearing  apparel,  checked  to  the  latter  point, 
which  she  reached,  and  where  she  spent  the  night.  Her  trunk 
was  not  carried  to  the  hotel  where  she  lodged,  but  remained  in  the 
baggage-room  at  the  depot  of  the  Bome  railroad.  The  next  morn- 
ing she  went  to  the  station  for  the  purpose  of  pursuing  her  journey 
on  the  East  Tennessee,  Virginia  and  Georgia  railroad  to  Prior's ;  a 
way  station  on  that  road  in  Polk  county,  Georgia.  At  Bome  both 
these  roads  used  the  same  baggage-room,  and  the  platform  thereto 
attached  for  putting  off  and  taking  on  passengers  and  their  baggage 
and  for  taking  care  of  and  storing  baggage.  Preparatory  to  her  de- 
parture, the  plaintiff  handed  her  check  to  a  friend,  and  requested 
him  to  get  her  trunk  and  place  it  in  position  for  transportation  to 
her  point  of  destination  on  the  East  Tennessee,  Virginia  and  Geor- 
gia railroad.  The  check  was  deliyered  to  Bamsey,  an  employee  of 
the  Bome  railroad,  and  the  trunk  was  brought  out  of  the  room, 
placed  upon  the  platform,  and  he  was  instructed  as  to  the  disposi- 
tion to  be  made  of  it  He  consented  to  follow  these  instructions, 
and  the  gentleman  giving  tliem  left  the  depot  to  attend  to  some 
business  elsewhere  before  the  arrival  of  the  train  the  plaintiff  was 
to  take,  and  which  she  did  take.  Upon  reaching  her  station,  she 
found  that  her  trunk  was  not  on  board  the  train,  and  had  not  been 
put  on*  At  that  time,  the  road  gave  no  checks  for  baggage  which 
was  to  be  delivered  at  way  stations ;  consequently  she  had  none. 
On  visiting  the  depot  at  Bome  that  afternoon,  Mr.  Trout,  who  had 
courteously  aided  the  plaintiff  in  placing  her  baggage  on  the  plat- 
form^ made  inquiries  about  the  matter,  and  was  informed  by  this  em- 
ployee that  the  trunk  had  been  left  behind,  and  had  been  put  back  m 
the  baggage-room.  A  demand  was  made  for  it  previously  to  the  com- 
mencement of  suit,  but  it  could  not  be  found,  and  the  defendant's 
servants  being  unable  to  give  any  account  of  it,  the  plaintiff  brought 
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suit  againgt  both  roads  for  the  recoTery  of  it  and  its  oontents.  Upon 
the  trial  of  the  case,  the  jnry  returned  a  yerdict  in  her  favor  against 
the  Borne  railroad  for  the  fnll  proved  yalue,  and  against  her  and  in 
favor  of  the  East  Tennessee,  Virginia  and  Georgia  railroad.  The 
defendant  against  which  this  verdict  was  found  moved  for  a  new 
trial  upon  several  grounds,  only  one  of  which  assigns  any  error  in 
the  charge,  or  excepts  to  any  ruling  of  the  court ;  the  others  are 
the  general  grounds.  The  motion  was  overruled,  and  the  new  trial 
refused,  upon  each  and  all  the  grounds  taken  therein,  and  the 
movant  prosecuted  this  writ  of  error  to  have  this  judgment  re- 
viewed. 

It  does  not  appear  that  this  trunk  was  ever  out  of  the  possession 
of  the  agents  of  the  Rome  Railroad  Company,  or  that  it  was  ever 
delivered  to  the  plaintiff,  or,  in  accordance  with  her  directions,  to 
the  East  Tennessee^  Virginia  and  (Georgia  railroad.  This  aspect  of 
the  case  was  not  given  in  charge  or  submitted  by  the  court  to  the 
jury.  The  defendant,  upon  this  part  of  the  case,  was  held  liable 
''only  for  gross  neglect."  It  cannot,  and  does  not,  complain  of 
the  charge  in  this  respect ;  in  our  opinion,  it  was  too  favorable, 
and  was  more  than  it  was  entitled  to  under  the  law. 

1.  Under  the  circumstances  in  proof,  it  was  bouna  to  a  higher  . 
degree  of  diligence  than  that  given  in  charge,  in  the  case  of  this 
baggage.  While  in  its  possession  for  that  purpose,  it  undertook 
to  deliver  it  on  board  the  East  Tennessee,  Virginia  and  Georgia 
railroad  train,  on  which  the  plaintiff  was  then  about  to  pursue, 
and  shortly  thereafter  pursued,  her  journey  to  her  point  of  destin- 
ation. The  well-settled  rule  seems  to  be,  that ''  so  long  as  the 
custody  of  the  baggage  is  incident,  either  to  a  past  or  prospective 
transportation  of  the  passenger,  the  company  must  be  regarded,  at 
the  least,  as  bailees  for  hire,  the  fare  paid  extending  both  to  the 
transportation  of  the  passenger  and  his  baggage,  and  the  storage 
of  the  latter  for  a  reasonable  time  afterward,  so  as  to  meet  any 
ordinary  exigency  of  travel."  2  Kedf.  Ry.  44,  45;  Schouler  Bail- 
ments, 514,  515,  516. 

The  court  charged  that  the  storage  of  this  baggage  for  a  night 
was  not,  under  the  circumstances,  for  an  unreasonable  length  of 
time;  but  he  should  have  gone  further,  and  charged  that  if  it  was 
removed  the  next  morning  from  the  room  to  the  platform^  for  the  pur- 
pose of  being  sent  forward  with  the  passenger  on  the  other  road,  and 
the  company's  agent  undertook  to  perform  this  duty,  but  neglected 
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it,  the  oompanj  would  be  liable  —  if  not  as  a  common  carrier,  for 
want  of  extraordinary  care,  it  was  at  least  liable  as  a  bailee  for  hire, 
lor  want  of  ordinary  care.  Any  other  mle  would,  it  seems  to  us, 
impose  upon  passengers  a  duty  which  the  company  has  been  paid 
to  perform,  and  would,  at  all  events,  subject  them  to  serious  incon- 
Tenience,  and  perhaps  to  loss,  without  fault  on  their  part,  and  for 
which  they  could  have  no  adequate  redress. 

2.  But  even  if  the  court  was  right  as  to  the  degree  of  care  the 
defendant  was  bound  to  bestow  upon  this  baggage  while  temporarily 
under  its  control,  then  we  are  satisfied  that  it  could  not  relieve 
itself  of  responsibility  without  in  some  manner  accounting  for  the 
loss  and  showing  how  it  got  out  of  its  custody.  Its  failure  to  do 
this  would  warrant  the  inference  that  it  was  stolen  by  its  servants, 
or  was  lost  in  consequence  of  their  gross  neglect.  This  action  was 
based  upon  the  negligence  of  the  defendant's  agenfcs.  The  trunk 
was  last  seen  in  their  possession;  the  failure  of  the  company  to  pro- 
duce a  thing  bailed,  upon  demand,  prima  facte  established  negli- 
gence and  want  of  care.  *'  Where  there  is  a  total  default  to  deliver 
the  goods  bailed,  on  demand,  the  onus  of  accounting  for  such  default 
is  on  the  bailee.''  The  charge  of  negligence  is  not  fully  met  by  evi- 
dence produced  to  show  that  the  building  used  for  the  storage  of 
baggage  was  safe  and  secure,  in  charge  of  trusty  agents  and  ser- 
vants, and  properly  guarded  by  day  and  night.  It  should  go  further, 
and  show  how  this  particular'  trunk  got  out  of  the  possession  of  the 
ebmpany.  "  If  it  had  been  burned  or  stolen  without  fault  on  its 
part,  the  defendant  would  not  have  been  liable.  The  evidence 
certainly  shows  a  commendable  vigilance  in  the  general  arrange- 
ments to  protect  this  class  of  property,  but  it  fails  to  point  out  how 
or  by  what  means  this  trunk  was  lost.  The  inference  that  it  was 
delivered  to  the  wrong  person  by  mistake  is  quite  as  legitimate  as 
that  it  was  stolen.  To  say  that  the  servants  were  generally  careful 
does  not  establish,  as  a  question  of  law,  that  they  were  not  careless 
in  respect  to  this  article.  It  was  incumbent  on  the  defendant  to 
show  that  the  loss  of  this  trunk  was  not  attributable  to  the  want  of 
care  of  its  servants,  and  the  evidence  was  such  that  the  jury  was 
justified  in  finding  that  it  had  failed  to  do  it."  Burnell  v.  N.  V, 
Cent  B,  Co.j  45  N.  Y.  184;  s.  c,  6  Am.  Bep.  65,  and  citations. 
The  defendant's  exception  to  the  charge  of  the  court  that  follows  is 
not  tenable,  under  this  exposition  of  the  law,  which,  we  think,  is 
40und  and  altogether  correct  in  laying  down  the  rule  that  should 
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goTem  in  cases  where  the  responsibility  arises  from  gross  neglect 

only :   '^  If  the  other  road   (the   East  Tennessee,  Virginia  and 

Georgia)  went  off  and  left  the  trunk,  and  Ramsay,  defendant's 

agent,  took  it  and  put  it  back  in  the  baggage-room,  then  it  would 

be  liable  only  for  gross  neglect/'    Neither  this  nor  any  other  per* 

tion  of  the  charge,  so  far  as  the  defendant  is  concerned,  upholda 

the  specific  objection  made,  that  the  court  assumed,  without  evi* 

dence  and  contrary  to  law,  that  Ramsay's  act  in  resuming  poBses* 

sion  of  the  trunk  was  binding  upon  the  defendant  company.     The 

evidence  authorizing  this  inference  against  the  company  was  ample, 

and  the  law  from  which  it  arises,  as  we  have  seen,  is  clear  and  al» 

together  satisfactory. 

Judgment  affirmed, 

Pattebsok  y.  Gollib 

(IB  Oa.  410J 

Jvdffe — di»qual{fieaUon  by  ajflniUp. 

In  an  action  of  ejectment,  one  of  the  plaintiiTs  leeaors  died  pending  the  suit, 
leaving  a  will,  in  which  his  widow  and  others  were  appointed  executors.  The 
executors  became  parties  to  the  suit.  Before  the  trial,  the  widow  died, 
having  previoaelj  received  all  of  the  estate  of  her  husband  to  which  she 
was  entitled.  After  her  death,  the  enit  proceeded  in  the  name  of  the  sar- 
viving  executors.  The  presiding  judge  had  been  related  to  the  widow 
within  the  fourth  degree  of  consanguinity.  He  was  elected  Judge  after  th» 
death  of  both  the  husband  and  wife.  Held,  that  he  was  competent  to  pre- 
side on  the  trial. 

11 JEGTMENT.     The  opinion  states  the  case. 

W,  A.  Lifthy  W.  C.  Worrill,  J.  L.  Wimierly  dt  Son,  and  T.  D. 
Hightower,  for  plaintiff  in  error. 

W.  D.  Kiddoo,  for  defendants. 

Hall,  J.  William  A.  Rawson,  one  of  the  plaintiff's  lessors,  died 
pending  the  action,  leaving  surviying  him  his  widow  and  one  child 
by  a  former  marriage,  and  also  leaving  a  will,  in  which  the  widow 
and  others  were  appointed  his  executors.  The  will  was  proved, 
and  the  executors  named  qualified,  and  became  parties  to  the  suit 
in  lieu  of  their  testator.     Before  the  case  came  on  for  trial,  Mrs. 
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Rawson  died,  she  having  previously  received  all  of  her  husband's 
estate  to  which  she  was  entitled;  after  her  death,  the  suit  proceeded 
in  the  name  of  the  surviving  executors.  Judge  Fort,  who  presided 
at  the  trial,  was  related  bv  blood  to  Mrs.  Rawson  within  the  fourth 
degree  of  consanguinity,  and  was  consequently  related  to  her  late 
husband  in  the  same  degree  by  affinity.  He  was  elected  judge 
after  the  death  of  both  these  persons,  but  at  the  time  of  the  trial, 
he  bore  no  such  relation  to  any  of  the  parties  to  the  suit,  or  to  any 
one  having  any  interest  whatever  in  the  subject-matter  of  the  same 
or  in  Mr.  Rawson's  estate.  When  the  case  was  called  for  trial, 
objection  was  made  to  his  presiding,  on  account  of  his  past  relation- 
ship to  these  parties.  Anxious  to  avoid  any  thing  like  an  appear- 
ance of  partiidity  or  prejudice  in  the  conduct  of  the  suit,  and  to 
preserve  both  himself  and  the  tribunal  over  which  he  presided 
from  the  appearance  of  suspicion,  he  asked  to  be  excused  from  the 
performance  of  this  duty,  and  suggested  that  the  parties  select 
some  one  as  judge  j^ro  7mu;  vice  to  preside  in  his  stead.  This  sug- 
gestion was  declined,  for  the  reason  that  such  an  agreement  could 
not  be  lawfully  made,  unless  he  was  disqualified.  He  was  thus 
forced  to  pass  upon  and  determine  his  own  qualification  to  act  as 
judge.  When  the  alternative  was  presented  between  the  inclina- 
tion of  a  magistrate,  sensitive  of  his  own  reputation  and  that  of 
the  court  over  which  he  presided,  on  the  one  hand,  and  his  duty 
to  the  public  and  to  parties,  on  the  other,  and  being  convinced  of 
his  own  eligibility  to  perform  this  duty,  he  could  not  hesitate  as  to 
the  course  he  ought  to  take.  He  investigated  the  question  care- 
fully, and  after  full  argument,  concluded  very  properly,  as  will  be 
seen,  that  it  was.  his  duty  to  act  at  the  trial,  and  this  made  the 
first  ground  of  the  exception. 

We  are  satisfied  that  the  result  reached  was  correct;  that  there 
was  no  good  reason  in  law  or  in  fact  why  he  was  not  competent  to 
afford  the  parties  litigant  a  fair  and  impartial  trial,  and  why  he 
was  not  in  a  position  to  shield  both  himself  and  the  court  from  the 
imputation  of  improper  conduct  The  caution  with  which  he  pro- 
ceeded, and  the  thorough  and  patient  investigation  given  to  the 
)<ubject,  under  the  most  trying  and  embarrassing  circumstances, 
should  have  been  sufficient  to  disarm  the  suspicions  of  even  the 
most  censorious.  While  it  is  true,  that  under  our  law  (Code, 
g  205),  a  judge  or  justice  cannot  sit  in  any  cause  or  proceeding, 

where  he  is  related  to  either  of  the  parties  within  the  fourth  degree 
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of  consanguinity  or  affinity,  or  in  which  he  or  his  relations  have 
any  pecuniary  interest,  or  in  which  he  has  been  of  counsel,  without 
the  consent  of  parties,  and  while  we  are  impressed  with  the 
importance  of  affording  to  parties  a  trial  free  from  partiality  or 
bias  on  the  part  of  the  presiding  magistrate  and  others  engaged 
therein,  and  we  shall  strenuously  insist  that  the  administration  of 
justice  shall  not  only  be  pure,  but  above  suspicion,  yet  we  are  not 
prepared  to  go  to  the  length  of  holding,  that  if  the  facts  from 
which  these  unfavorable  inferences  may  be  deduced  have  ceased  to 
exist  at  the  time  of  the  trial,  and  cannot  therefore  possibly  come 
into  operation,  they  are  sufficient  to  disqualify  the  judge,  and  to 
relieve  him  from  the  duty  of  affording  the  parties  an  early  oppor- 
tunity of  having  their  case  tried. 

The  precise  question  made  has  never  before,  so  far  as  we 
are  informed,  been  presented  for  adjudication  by  our  courts,  but 
there  are  not  wanting  analogous  cases  involving  principles  that  bear 
upon  the  point  under  consideration.  In  Deupree  v.  Deuprm^  45  Ga. 
414,  a  widow,  who  was  a  party  to  a  marriage  contract  with  her  de- 
ceased husband,  which  together  with  another  instrument  was  sub- 
sequently propounded  as  his  will,  was  held  a  competent  witness 
upon  the  tnei  of  a  caveat  to  the  same,  especially  when  she  had 
barred  herself  from  taking  any  thing  from  his  estate.  The  princi- 
ple established  by  this  decision  was  thought  applicable  to  a  case  in 
which  the  qualifications  of  a  judge  of  the  superior  courts  was  called 
in  question,  on  account  of  his  supposed  affinity  to  one  of  the  parties. 
There  the  widow  of  the  brother  of  the  judge's  wife  was  married  to 
the  defendant;  the  marriage  of  the  judge  having  taken  place  after 
the  brother's  death,  and  before  the  second  marriage  of  the  widow, 
he  was  held  not  to  be  disqualified  because  of  such  relationship.  Fo)  I 
y.  West,  53  Ga.  584.  In  Oneal  v.  State,  47  Oa.  230, 248,  a  juror,  who 
had  married  the  widow  of  the  prosecutor's  uncle,  was  held  not  to 
be  incompetent  on  that  account  to  serve  on  the  trial. 

According  to  the  strictest  rule  of  the  common  law  in  cases  closely 
analogous,  it  would  seem  that  affinity,  where  the  party  was  dead, 
toward  whom  the  presiding  magistrate  or  sheriff  summoning  a  jury 
bore  that  relation,  would  not  amount  to  a  disqualification,  especially 
where  no  widow  or  child  survive  him  who  might  have  an  interest 
in  the  subject-matter  of  the  controversy.  Lord  Goke,  in  his  Com- 
mentary upon  Littleton,  15G  (a),  says  a  challenge  to  the  array  of 
jurors  lies  where  the  "sherife  or  other  officers  be  of  kindred  or  affini- 
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tie  to  the  plaintife  or  defendant^if  the  aflSnitie  continae."  In  Munfton 
Y.  Westy  1  Leonard,  88^  it  Beems  to  have  been  held  necessary  to  the 
•continuance  of  the  husband's  affinity,  that  he  should  have  had  issue 
liring  by  the  wife,  though  she  be  dead,  and  it  matters  not  that  such 
issue  should  be  heritable  to  the  land,  where  that  was  the  subject  of 
the  action.  The  text  of  Coke  and  the  determination  in  the  case 
from  Leonard  seem  to  have  furnished  the  rule  upon  which  the  courts 
of  this  country  have  most  usually  acted  when  dealing  with  this 
•question.  See  Cain  y.  Ingham^  7  Gow.  478  and  note  (a)  there,  which 
collates  and  classifies  most  of  the  authorities  and  cases  upon  the 
subject;  also  Carman  y.  NewM,  1  Denio,  25;  Higbe  y.  Leonard,  1 
Denio,  186;  Matter  of  App.  of  Receiver  D,  and  8.  Mfg.  Co.,  77  N. 
Y.  101. 

The  case  most  directly  in  point  is  Town  of  Winchester  y.  Hinx- 
daUy  12  Conn.  87,  in  which  it  was  held,  where  a  party  to  the  suit 
had  married  the  aunt  of  the  judge  before  whom  such  suit  was  tried, 
but  before  the  commencement  of  the  same  she  had  died  leaving 
issue,  who,  as  well  as  the  husband,  were  living  at  the  time  of  the 
trial,  that  the  judge  was  not  thereby  disqualified  to  officiate  in  the 
cause.     This  is  the  judgment  of  an  able  and  distinguished  bench, 
fonuded,  it  is  true,  upon  the  statute  of  the  State,  but  which,  as  fur 
as  it  goes,  does  not  differ  from  our  own  as  will  be  seen  when  refer- 
ence is  had  to  the  opinion  in  full.  Mr.  Justice  (Jhurch,  who  deliv- 
ered the  opinion  (p.  92),  says:  **  We  are  equally  well  satisfied  that 
no  such  relationship  existed  between  Judge  Burrall  and  Martin 
Rockwell,  Esq.,  as  disqualified  the  former  to  give  judgment  in  this 
^ase.     In  England  no  relationship  existing  between  a  judge  and  a 
party  is  a  disqualification.     A  judge  is  presumed  to  be  impartial 
4ind  uncorrupt.     By  our  law  the  relationship  of  uncle  and  nephew, 
by  nature  or  marriage,  disqualifies  a  judge.    Stat.  148,  tit.  21,  §  38. 
By  the  maniage  of  his  aunt  with  Rockwell,  Judge  Burrall  became 
nephew  by  marriage  to  that  gentleman;  but  the  dissolution  of  the 
marriage  by  the  death  of  the  a^pt  dissolved  the  relationship  of 
uncle  and  nephew,  which  had  been  constituted  by  the  marriage. 
The  circumstance  that  children  of  the  marriage  survive  does  not, 
in  our  opinion,  operate  to  continue  the  affinity;  for  although  Judge 
Burrall  and  Mr.  Rockwell  are  in  different  degrees  of  consanguinity 
related  to  the  surviving  children,  we  see  not  that  from  this  cause 
they  are  connected  in  any  degree  of  affinity  with  each  other.  1  Bl. 
Com.  436. 
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Though  the  facts  in  our  case  do  not  require  as  to  go  to  the  length 
of  this  decision^  inasmnch  as  both  the  kinswoman  of  the  judge  and 
her  husband  were  dead  when  he  took  charge  of  the  case,  and  she 
left  no  child  or  other  descendant  by  him,  and  had  been  settled  with 
for  all  she  was  entitled  to  in  the  estate,  yet  we  are  much  impresseii 
with  the  sound  sense  and  satisfactory  reasoning  of  this  decision. 
To  multiply  disabilities  by  a  more  than  doubtful  construction^ 
when  none  are  treated  by  the  words  of  the  statute,  we  apprehend, 
would  be  as  unwise  as  it  is  impolitic  and  harmful.  The  admirable 
sagacity  of  our  British  ancestors  in  extending  to  their  judges  the 
fullest  confidence,  and  discouraging  every  thing  like  distrust  of 
their  integrity  and  wisdom,  has  been  amply  vindicated  by  results. 
In  their  long  career  as  a  government,  there  has  been  but  one  mis- 
creant like  Jeffreys,  and  but  a  single  instance  of  moral  infirmity 
like  that  of  Bacon.  This  generous  confidence  has  promoted,  if  not 
created,  a  pride  of  character  and  a  pride  of  places,  that  has  secured 
an  incorruptible  and  efficient  administration  of  justice  and  has 
afforded  ample  protection  to  every  right  of  the  subject  and  the 
crown.  It  has  made  England,  in  this  respect,  a  light  to  the  worid, 
and  the  admiration,  if  not  the  envy,  of  other  nations. 

[Omitting  mindr  points.]  AffirmstL 


JxMisoK  V.  80UTHWS8TBBK  Railroad. 

(TSGiuiM.) 

AfUmaU — propwiff  —  dog9. 

No  aettoa  lies  for  n^Ugenilj  killing  a  dog.* 

AOTION  for  killing  a  dog.     The  opinion  states  the  oase.    The 
defendant  had  judgment  below. 

8.  H.  Jmnison,  in  propria  petiona,  for  plaintiff  in  error. 

Lffon  d  Oresham,  for  defendant. 

Hall,  J.  This  was  an  action  on  the  case  to  recover  damages 
from  the  railroad  company  for  negligently  running  its  engine  and 
train  of  cars  over  and  killing  a  pointer  dog  belonging  to  the  plain- 

'"■  *  See  SUUe  v.  Harriman  (76  Me.  6e9)»  46  Am.  Rep.  428. 
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tiff.  At  the  trial,  the  court;,  on  motion,  nonsuited  the  case,  as  it 
seems,  upon  two  grounds:  Ist.  Because  dogs  are  not  property  in 
the  general  or  legal  acceptation  of  that  term,  so  as  to  entitle  the 
4)wner  to  maintain  a  suit  for  their  destruction  or  injury  by  negli- 
gence, especially  where  the  defendant  is  a  railroad  company,  and 
the  alleged  damage  results  from  the  running  of  its  locomotive  or 
cars,  or  the  use  of  other  machinery  belonging  to  it;  and  in  the 
case  of  a  dog,  the  ordinary  presumption  does  not  arise  that  the  in- 
jury, upon  the  fact  being  shown,  was  the  consequence  of  a  want  of 
ordinary  care  and  diligence  on  its  part.  2d.  Because  the  facts  in 
the  case  show  that  the  killing  of  the  dog  could  not  have  been 
avoided  by  the  use  of  all  ordinary  care  and  diligence  on  the  part  of 
defendant's  employees  in  charge  of  the  train,  he  having  jumped 
upon  the  track  so  near  to  the  train  that  it  was  impossible  to  check 
its  speed  and  to  prevent  its  running  over  and  killing  him. 

1.  That  a  dog  is  not  property,  except  in  a  qualified  and  restricted 
sense,  and  for  certain  specified  purposes,  is  undoubtedly  true,  both 
at  the  common  law  and  under  our  statutes.  That  the  owner,  by 
the  common  law  and  under  our  Code,  may  maintain  trespass  vi  et 
armis  for  wantonly  and  maliciously  killing  his  dog,  is  not  ques- 
tioned, but  it  is  equally  clear  by  that  law  that  he  could  not  main- 
tain case  for  its  unintentional,  though  negligent,  destruction.  By 
that  law,  such  an  animal  is  not  the  subject  of  larceny,  and  slander 
«oald  not  be  brought  upon  a  charge  of  stealing  a  dog.  By  an  ex- 
press provision  of  our  statute  however  all  '^  domestic  animals  fit 
ior  food,  and  also  a  dog,''  are  made  '*  subjects  of  simple  larceny.'' 
€ode,  §  4402.  Dogs  are  not  generally  the  subjects  of  taxation. 
The  Constitution  of  1877,  Code,  §  5181,  after  declaring  that  tax- 
ation shall  be  ad  valorem  on  all  property  within  the  limits  of  the 
State  subject  to  be  taxed,  and  that  the  tax  shall  be  levied  and  col- 
lected under  general  laws,  empowers  the  general  assembly  to  '^im- 
pose a  tax  upon  such  domestic  animals  as  from  their  nature  and 
habits  are  destructive  of  other  property,"  and  this,  with  other  par- 
ticular and  special  taxes  enumerated,  is  set  apart  and  appropriated 
ior  the  support  of  common  schools.  Code,  §  5206.  Dogs  are  not 
property  in  such  a  sense  as  makes  them  assets  belonging  to  the 
estate  of  a  deceased  person,  and  are  never  inventoried  and  ap- 
praised, however  numerous  or  valuable,  nor  are  they  subject  to  levy 
and  sale,  so  far  as  we  are  informed.  Railroad  companies  are  held 
liable  to  the  owner  for  any  damage  done  to  live  stock  or  other 
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property  by  the  running  of  cars,  loctomotives  or  other  machinery 
npon  their  roads,  ander  §  3042  of  the  Code,  and  by  §  3033  thereof, 
the  damage  mast  be  done  in  like  manner  and  by  the  same  means, 
**  to  persons,  stock  or  other  property,'^  in  order  to  raise  this  lia- 
bility; and  as  the  presumption  of  negligence  is  in  all  cases  against 
them,  the  burden  is  put  upon  them  of  showing  that  their  em- 
ployees were  in  ''  the  exercise  of  all  ordinary  and  reasonable  care 
and  diligence  "  at  the  time  the  damage  was  done,  to  relieye  them 
from  the  consequence  of  the  act. 

A  like  rule  prevails  in  South  Carolina  as  to  the  kind  of  property 
damaged  and  the  conditions  of  the  liability  incurred  thereby,  and 
the  question  raised  here  came  before  the  Court  of  Appeals  of  that 
State  in  Wilson  y.  Wil.  £  Man.  R.  Co,,  10  Rich.  Law,  52,  in  the  year 
1856,  and  was,  by  a  unanimous  court,  composed  of  able  and  distin- 
guished judges,  adjudged  adversely  to  the  plaintiff.  They  held 
that  while  9^  prima  facts  case  of  negligence  was  made  out  against  a 
railroad  company  when  it  was  shown  that  cattle,  pasturing  on  un- 
inclosed  land,  were  killed  by  the  running  of  its  trains,  yet  that 
this  rule  does  not  apply  where  the  animal  killed  was  a  dog.  We 
are  satisfied  both  with  this  result  and  the  reasoning  by  which  it 
was  sustained;  it  is  precisely  in  point,  and  leaves  nothing  to  be 
added. 

Dogs  seem  to  have  no  market  value,  and  the  rule  of  damages  in 
the  case  of  live  stock  killed  by  the  running  of  trains  could  not  be 
applied  to  them.  In  case  of  their  wanton  and  malicious  killing  or 
injury,  a  different  rule  for  ascertaining  damages  obtains;  the  act  is 
one  which  may  be  compensated  by  general  or  exemplary  damages. 

2.  It  is  evident  from  the  facts  in  this  case  that  no  exercise  of 
care  on  the  part  of  the  employees  of  the  defendant  would  have 
availed  to  have  averted  the  calamity  to  this  valued  pointer  dog. 

JudgmmU  affirmed. 


OCTOBEE  TEEM,  1885.  479 

Green  y.  Wataon. 

Obsek  t.  Watbov. 

(7SOa.47D 
ChMUMianal  law — exempium  —  wages — wain&r. 

The  eonstitiitlooAl  exemption  of  wages  from  gamiahment  maj  not  be  waived 

as  to  all  fntnre  wages.* 

r\  ABNISHMENT.     The  opinion  states  the  case. 

John  F.  EdgBy  B.  O.  Griggs,  72.  M.  Holley,  for  plaintiff  in  error. 
7%08.  W.  Latham^  C,  D.  Camp,  for  defendant. 

Jackson,  0.  J.  The  question  made  in  this  record  is,  whether  a 
waiver  of  the  right  to  have  a  laborer's  wages  exempt  from  garnish- 
ment is  binding  upon  him,  when  the  waiver  is  general  and  extenda 
indefinitely  to  all  his  fatare  wages.  The  waiver  is  in  the  follow- 
ing words: 

'^  And  I  hereby  contract  and  expressly  waive  the  exemption  of  my 
wages  or  salary  from  the  process  of  garnishment  under  the  laws  of 
Oeorgia,  or  to  the  exemption  of  my  daily,  weekly,  monthly  or 
yearly  wages  or  salary  from  the  operation  of  the  garnishment  law^ 
in  case  this  note  is  not  paid  promptly  at  maturity.^ 

This  waiver,  it  is  thus  seen,  extends  ad  infinitum  to  all  that  the 
laborer  may  make  by  any  employment  in  any  sort  of  labor  from  any 
employer,  and  payable  daily  or  weekly  or  monthly  or  yearly,  and  it 
is  as  general  and  sweeping  as  it  is  possible  to  make  it.  In  Stafford  v. 
EUiott,  59  Oa.  837,  prior  to  the  adoption  of  the  present  Constitution, 
this  court  held  that  this  could  not  be  done  even  in  the  case  of  a  waiver 
to  take  exemption  and  homestead  to  secure  a  promissory  note,  where 
the  waiver  was  general  and  extended  to  all  the  property  of  the  debtor. 
In  the  case  at  bar,  it  extends  to  all  the  money  he  can  ever  make  by 
his  labor,  and  as  this  class  of  laborers  generally  have  no  property 
but  their  earnings,  it  extends  to  all  his  property  that  he  can  possi- 
bly acquire.  The  principle  ruled  in  Stafford  t.  Elliott  is,  that  a 
general  waiver,  to  secure  a  promissory  note,  of  the  right  to  take 
homestead  and  exemption,  embracing  all  the  property  of  the  debtor 

•  See  Raeht  v.  Kdly  (82  111.  147),  85  Am.  Rep.  801;  CarUr't  Ad§M^9Y.  Carter 
(20  Fla.  558),  51  Am.  Rep.  618. 


480  GEORGIA, 


Danfonh  v.  State. 


in  esse  and  to  be  acquired,  could  not,  under  the  law  as  it  stood 
before  the  Constitution  of  1877  allowed  such  a  waiver,  prevent  the 
debtor  from  applying  for  homestead,  though,  when  ho  signed  the 
note  and  waiver  ho  owned  the  land  out  of  which  ho  sought  it. 
There  being  nothing  in  the  Constitution  of  1877  permitting  the 
waiver  of  the  garnishment  law,  the  principle  then  ruled  covers,  a 
fortiori,  this  case;  for  if  the  debtor  could  not  waive  a  right  which 
required  an  application  to  the  ordinary,  or  in  other  words,  which 
required  suit  by  him  to  assert  and  set  apart  homestead,  much  less 
can  he  waive  a  right  which  he  need  not  sue  for  and  set  apart,  but 
•standing  on  the  law  which  has  already  set  apart  for  him  all  his 
wages,  he  need  do  nothing  but  defend  by  citing  that  law. 

Section  10  of  the  Code,  which  permits  certain  waivers  of  legal 
rights,  was  in  the  Code  when  Stafford  v.  Elliott  was  decided,  and 
if  that  section  would  allow  such  a  waiver  as  this  is,  it  would  also 
have  applied  to  the  general  waiver  in  that  case;  yet  the  effect  of  that 
judgment  is  that  the  public  interests  or  policy  would  not  permit  it, 
if  embracing  all  a  man  had;  and  so  the  same  policy  would  not  per- 
mit it,  if  embracing  every  thing  the  laborer  could  make.  The  con- 
clusion we  reach  is,  that  this  waiver  is  not  binding,  but  void. 

Whether  any  special  waiver  of  these  laws  upon  specific  wages  in 

a  certain  employment  and  for  a  certain  time,  by  specific  orders  on 

employers  containing  such  specific  waiver,  would  be  goott,  we  do  not 

decide,  ic  not  being  necessary  to  do  so,  because  the  ruling  as  it  stands 

meets  the  case  made,  and  *^  sufScient  unto  the  day  is  the  evil 

thereof.*' 

Judgment  rwersed. 

Daotobth  v.  State. 

(75  Oa.  814.) 

Chiminal  laio — %n$anUjf  —  ruU  of  evidence. 

Where  inianity  is  pleaded  as  a  defense  in  a  criminal  ease  it  mnst  bo  proved 

beyond  a  reasonable  doubt.* 

/CONVICTION  of  murder.     The  opinion  states  the  case. 


♦See  State  v.  Bvndy,  ante,  262. 
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R.  5.  Lanier^  Hardeman  £  DaviSy  S,  H.  Jefnisony  W.  Dessau 
and  C.  L.  Bartletie,  for  plaintiff  in  error. 

Clifford  Andersofiy  attorney-general,  by  /.  ff.  Lumpkin,  J.  L. 
Hardeman,  solicitor-general,  and  Bacon  <&  Rutherford,  for  State. 

Hall,  J.  [Omitting  other  questions.]  The  charges  requested, 
as  set  forth  in  the  eighth,  ninth  and  tenth  grounds  of  the  motion 
for  a  new  trial,  were  properly  refused.  They  lay  down  the  rule 
that  the  prisoner's  sanity  must  be  shown  by  the  same  amount  of 
proof  that  is  required  to  establish  guilfc  in  all  other  cases,  that  is, 
to  the  exclusion  of  all  reasonable  doubt;  this  is  somewhat  varied  in 
each  of  these  requests,  by  the  employment  of  '^sanity  *'  and  "  insan- 
ity" interchangeably,  and  as  meaning  the  same  thing,  but  all 
eventuating  in  the  announcement  of  this  rule  which  appears  to  us 
both  unsound  and  dangerous.  The  cases  upon  this  subject  are  very 
conflicting  and  in  a  state  of  considerable  confusion.  They  are  all 
however  American  cases;  indeed,  it  seems  that  this  principle  here 
announced,  as  was  said  by  Ston^e,  J.,  in  Bosicell  v.  Siaie,  63  Ala. 
307;  s.  c,  35  Am.  Rep.  201,  •*  is  purely  of  American  origin."  Three 
distinct  theories  have  been  propounded  as  to  the  degree  of  evidence 
requisite  to  justify  a  conviction  on  the  issue  of  insanity. 

The  first  is  that  insanity,  as  a  defense  of  confession  and  avoid- 
ance, must  be  proved  beyond  a  reasonable  doubt,  and  that  unless 
this  be  done,  the  jury  —  the  case  of  the  prosecution  being  otherwise 
proved  —  are  to  convict. 

The  second  is  that  the  jury  (at  least  to  find  an  affirmative  ver- 
dict of  insanity)  are  to  be  governed  by  the  preponderance  of  evi- 
dence, and  are  not  to  require  insanity  to  be  made  out  beyond  a 
reasonable  doubt. 

A  third  view,  sustained  by  several  authoritative  courts,  is  that  in 
such  an  issue  the  prosecution  must  prove  sanity  beyond  a  reason- 
able doubt. 

This  is  Dr.  Wharton's  analysis  and  classification  of  the  case 
decided  before  1880,  when  the  eighth  edition  of  his  work  on 
Criminal  Evidence  was  published.  In  that  book,  the  cases  bearing 
upon  each  of  these  widely  conflicting  views  are  referred  to,  either 
in  the  text  or  notes,  as  found  in  §§  330-340,  both  inclusive,  et  seg. 
Since  that  time,  he  has  contributed  to  the  "  Central  Law  Journal," 
published  in  St.  Louis,  Missouri,  vol.  18,  402-405,  a  valuable 
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article  upon  tlie  subject,  sustaining  the  view  set  forth  under  the 
second  head  of  this  classification,  upon  the  authority  of  numerous 
cases  determined  since  the  publication  of  his  book.  Among  others 
he  makes  ihe  following  citations:  Graves  v.  State,  IG  Vix>om,  203. 
State  V.  We&t,  1  Houst.  Cr.  Cas.  (Del.);  Bnccigalvpo  v.  Common- 
tcetdth.  33  Gratt.  807;  s.  c,  36  V^^m.  Kep.  703;  Carter  v,  Slcitey  56 
Ga.  463;  State  v.  Payne,  80  X.  C.  <;09;  Jlosioell  v.  State,  G3  Ala. 
307;  s.  c,  35  Am.  Rep.  201;  State  v,  Redcnuer,  71  Mo.  173;  s.  c, 
30  Am.  Rep.  ^i^2;  People \.  Mcf^sersvittJi,  61  Cal.  'J40;  Jonesy.  Siah, 
13  Tex.  App.;  State  v.  Johnson,  10  Tex.  App,  571.  The  article  in  the 
'•Central  Law  Journal,"  which  merits  for  its  learning,  philosophic 
views  and  logical  arrangement  a  careful  study,  rcjiches  the  coiiolu- 
Bion  that  both  in  criminal  and  civil  courts  issues  of  insanity  sliould 
be  decided  upon  the  same  degree  of  proof.  **  In  both  courts,"  the 
author  says,  **the  presumption  is  that  persons  coming  inio  courts 
of  justice  are  sane,  and  the  burden  of  proof  is  on  the  parties  con- 
testing such  sanity.  In  criminal  courts,  as  well  as  in  civil,  the 
rule  should  be,  that  to  take  a  particular  person  out  of  the  category 
of  reasonable  and  amenable  beings,  and  to  subject  him  to  the 
sequestrations  and  restrictions  impos-d  by  the  law  on  adjudicaied 
lunatics,  at  least  a  preponderance  of  proof  of  insanity  should  be  le 
quired.'' 

In  reviewing  this  charge  which  the  judge  of  the  Superior  Court 
refuses  to  give,  '*  That  if  the  jury,  after  examining  all  the  evidence 
in  the  case,  are  not  satisfied  beyond  a  reasonable  doubt  of  the 
sanity  of  the  prisoner  at  the  time  of  the  commission  of  the  homicide, 
if  their  minds  are  wavering  or  doubtful  upon  this  point,  not  at 
rest  aa  to  his  sanity  or  insanity,  the  prisoner  is  entitled  to  the  liene- 
fit  of  that  doubt,  and  the  jury  are  bound  to  acquit,''  but  in  lieu 
thereof  charged,  that  if  there  was  a  preponderance  of  evidence  in 
favor  of  insanity,  they  must  acquit;  this  court,  in  Carter^s  cjise.  iii 
Kifpra,  by  Warnek,  C.  J.,  said:  *•  Inasmuch  as  the  law  prcsnines, 
for  the  safety  of  society,  that  every  person  is  of  sound  mind  uuiil 
tho  contrary  appears,  therefore  that  presumptidn  should  be  rebutted 
by  a  preponderance  of  evidence  of  insanity  at  the  time  the  offense 
is  alleged  to  have  been  committed.  Unless  there  is  a  prejjonder- 
ance  of  evidence  in  favor  of  the  insanity  of  the  defendant,  the  jury 
would  not  be  authorized  to  acquit  him  of  tho  offense  with  whirh  he 
is  charged,  on  that  ground  of  his  defense.  The  judge  however  did 
not,  as  we  understand  his  charge,  restrict  the  defendant  in  the  case 
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before  us  from  using  this  evidence,  together  with  other  circumstances 
in  proof,  to  cast  doubt  upon  his  guilt,  and  in  so  doing  he  laid  down 
quite  as  lenient  a  rule  in  his  favor  as  ho  was  entitled  to  have  under 
the  law.  In  Long^a  case,  ut  svp.,  it  was  held  that  it  was  not  error  for 
the  court,  in  a  criminal  case,  to  refuse  to  charge  the  jury,  that  if  from 
any  cause  they  have  doubts  of  the  prisoner's  guilt,  they  must  acquit, 
and  to  charge  instead  that  any  cause  is  too  sweeping,  but  if  they  had 
any  reasonable  doubts,  which  arose  from  or  grew  out  of  the  evidence, 
they  must  acquit.  In  other  cases,  where  the  defense  made  an  alibi, 
we  restricted  the  rule  in  a  similar  manner.  LandiV  case,  70  Oa. 
651^  and  cases  cited;  Led/ord^s  case,  determined  at  the  present  term. 

Judgment  affirmed. 
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People  v.  New  York,  Lake  Erie  and  Westerit  Eailboad 

Company. 

(104  N,  Y.  58.) 
Railroads  —  duty  to  provide  gtations, 

A  railroad  company  is  under  no  obligation  to  provide  stations  for  passengers  ot 
warehouses  for  freiglit,  unless  expressly  required  by  statute. 

MANDAMUS.     The  opinion  states  the  case.     The  plaintiff  had 
judgment  below. 

F,  C.  Spragtie,  for  appellant. 

D.  O'Brien^  attorney-general,  for  respondent. 

Danporth,  J.  Upon  motion  on  notice  by  the  attorney-general 
lor  a  mandamus  requiring  the  defendant  to  construct  and  maintain 
on  tlie  line  of  its  road,  at  the  village  of  Hamburgh,  a  building  of 
sufficient  capacity  to  accommodate  its  passengers  arriving  at  tliat 
])lace,  or  departing  therefrom,  or  in  waiting  to  depart,  and  such 
freight  as  is  usually  received  at  or  shipped  from  that  point,  it  a|>- 
peared  that  the  village  of  New  Hamburgh  contains  twelve  hundred 
inhabitants  and  furnishes  to  the  defendant  at  a  station  established 
by  it.  a  large  freight  and  passenger  business;  that  its  depot  building 
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is  entirely  inadequate  for  these  purposes,  and  the  absence  of  a  depot 
building  and  warehouse  sufficient  for  the  accommodation  of  pas- 
sengers and  freight  has  been  and  continues  to  be  a  matter  of  serious 
damage  to  large  numbers  of  persons  doing  business  at  that  station. 
These  facts  were  conceded  by  the  defendant.  It  also  appeared  that 
upon  complaint  made  to  the  railroad  commissioners,  after  notice  to 
the  defendant,  that  body  adjudged  and  recommended  that  fy  rail- 
road company  should  construct  a  suitable  building  at  tha^  station 
within  a  time  named,  but  although  informed  of  this  det^  # Ination, 
the  defendant  failed  to  comply  or  do  any  thing  toward  omplying 
with  it,  not  for  want  of  means  or  ability  to  do  so,  but  I  ^ause  '^  its 
directors  decided  that  the  interests  of  the  defendant  s  quired  it  to 
postpone,  for  the  present,  the  erection  or  enlargement  (i  the  station 
house  or  depot  at  the  village  of  Hamburgh/' 

The  Supreme  Court  at  Special  Term  granted  thi  motion,  and 
adopting  the  language  of  the  railroad  commissioners,  irdered  that 
the  defendant  '^  forthwith  construct  and  maintain  a  suitable  depot 
boilding,  of  sufficient  size  and  capacity  to  accommodate  passengers 
arriving  and  departing  on  said  road  at  the  village  of  Hamburgh,  as 
well  as  such  passengers  as  may  be  in  waiting  on  ordinary  occasions 
to  depart  from  the  said  village,  on  the  line  and  by  the  way  of  said 
defendant's  road,  and  of  sufficient  capacity  to  accommodate  such 
quantities  of  freight  as  are  usually  received  at  said  village,  or  that 
may  be  shipped  therefrom,  by  the  way  of  said  New  York,  Lake  Erie 
and  Western  Railroad.''  Upon  appeal  to  the  General  Term  the 
order,  after  very  careful  consideration,  was  affirmed.  The  railroad 
company  appeals. 

We  agree  with  the  court  below  that  at  common  law  the  defendant, 
as  a  carrier,  is  under  no  obligation  to  provide  warehouses  for 
freight  offered,  or  depots  for  passengers  waiting  transportation. 
But  that  court  has  found  such  duty  to  be  imposed  by  statute.  To 
this  we  are  unable  to  assent.  The  question  arises  upon  the  con^ 
struction  of  the  Qeneral  Railroad  Act  (Laws  of  1850,  chap.  140), 
and  its  amendments.  Under  that  act  many  companies  have  been 
formed  to  construct,  maintain  and  operate  railroads  in  a  manner 
so  affecting  persons  and  private  property  as  to  be  utterly  inde- 
fensible, except  upon  the  theory  formulated  by  the  express  words 
of  the  statute,  that  the  roads,  when  constructed,  should  be  ^'for 
public  use  in  the  conveyance  of  persons  and  property.''  To  promote 
that  purpose  and  for  that  purpose  only,  such  company  may  take 
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the  property  of  a  citizen  without  his  consent  (§g  1,  18)^  interfere 
with  his  travel  and  transportation  by  changing  the  lines  of  highways 
as  may  be  desirable,  with  a  view  to  the  more  easy  ascent  or  descent 
of  their  own  road  (§  24),  and  even  appropriate  to  its  purposes  the 
land  of  a  town  or  county  or  the  State  (§  25).  All  these  and  other 
like  powers  are  justified  upon  the  ground,  that  when  exercised, 
they  are  the  acts  of  the  government  performed  indirectly  through 
the  medium  of  a  corporate  body.  It  follows  of  course  that  the 
legislature  has  control  over  it  and  may  compel  the  exercise  of  its 
functions  and  direct  the  management  of  its  business  and  use  of  the 
road  as  in  their  judgment  will  best  subserve  the  public  interest. 

The  court  below  does  not  find,  nor  does  the  respondent  claim, 
that  the  legislature  has  at  any  time,  in  express  and  specific  terms, 
imposed  upon  a  railro&d  company  the  duty  of  erecting  or  maintain- 
ing a  depot  or  warehouse.  It  is  sought  to  be  impli^.  The  com- 
pany is  empowered  to  erect  and  maintain  all  necessary  and  con- 
Tenient  buildings,  stations,  etc.,  '^for  the  accommodation  and  use 
of  their  passengers,  freight  and  business ''  (id.,  §  28,  subd.  6),  and 
may  acquire  and  hold  real  estate  and  other  property  for  these 
purposes,  ''as  may  be  necessary  to  accomplish  the  object  of  its  in- 
corporation." There  are  some  other  provisions  in  the  same 
direction;  none  go  further  than  those  cited.  But  from  these,  and 
from  the  circumstance  first  referred  to,  that  the  company  is  exercis- 
ing a  public  trust,  and  to  that  cause  owes  its  existence  and  capacity 
to  enjoy  and  profit  by  the  franchise  it  has  accepted,  it  is  argued  by 
the  respondent  that  the  right  to  construct  a  station,  and  its  neces- 
sity, carries  with  it  an  obligation  to  do  so  in  a  proper  manner.  In 
regard  to  the  facts  there  is  no  dispute.  A  plainer  case  could  hardly 
be  presented  of  a  deliberate  and  intentional  disregard  of  the  pablic 
interest  and  the  accommodation  of  the  public. 

The  railroad  commissioners  have  thought  that  it  was  essential 
for  those  purposes  that  a  new  and  enlarged  building  for  passengers 
and  freight  should  be  erected.  That  it  is  true  is  a  question  for 
them  to  decide.  The  statute  (Laws  of  1882,  chap.  353),  created  a 
commission  of  "competent  persons,"  required  from  them  an  official 
constitutional  oath,  assigned  to  them  an  office  for  the  transaction 
of  business,  provided  a  clerk  to  administer  oaths  to  witnesses  and  a 
marshal  to  summon  them,  gave  full  power  of  investigation  and 
supervision  of  all  railroads  and  their  condition  with  reference  not 
only  to  the  security,  but  accommodation  of  the  public,  and  de- 
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Glared  that  whenever  in  their  judgment  it  shall  appear,  among 
other  things,  that  any  addition  to^  or  change  of  the  stations  or 
station-honses  is  necessary  to  promote  the  secnrity,  convenience  or 
accommodation  of  the  public,  they  shall  give  notice  to  the  corpora- 
tion of  the  improvements  and  changes  which  they  deem  to  be  proper, 
and  if  they  are  not  made,  they  shall  present  the  facts  to  the  attorney- 
general  for  his  consideration  and  action,  and  also  to  the  legislature. 
All  these  things  have  been  done.  The  commissioners  have  heard 
and  decided.  They  can  do  no  more.  After  so  much  prelimi- 
nary action  by  a  body  wisely  organized  to  exercise  useful  and  bene- 
ficial functions,  it  might  well  be  thought  unfortunate  that  some 
additional  machinery  had  not  been  provided  to  carry  into  effect 
their  decision.  By  creating,  the  statute  recognizes  the  necessity 
for,  such  a  tribunal  to  adjust  conflicting  interests  and  controversies 
between  the  people  and  the  corporation.  It  has  clothed  it  with 
judicial  powers  to  hear  and  determine,  upon  notice,  questions  aris- 
ing between  these  parties,  but  there  it  stops.  Its  proceedings  and 
determinations,  however  characterized,  amount  to  nothing  more 
than  an  inquest  for  information.  We  find  no  law  by  which  a 
court  can  carry  into  effect  the  decision.  At  this  point  the  law 
fails,  not  only  by  its  incompleteness  and  omission  to  furnish  a 
remedy,  but  by  its  express  provision  that  no  request  or  advice  of 
the  board,  "nor  any  investigation  or  report  made  by"  it,  shall 
have  the  effect  to  impair  the  legal  rights  of  any  railroad  corpora- 
tion. The  attorney-general  is  given  no  new  power.  He  may  con- 
sider the  result  of  the  investigation  made  by  the  commissioners, 
and  their  decision,  and  so  may  the  company,  but  we  must  look 
further  for  his  right  of  action,  and  the  corporation,  disregarding 
the  judgment  of  the  commissioners,  may  continue  the  management 
of  its  business  in  its  own  way,  may  determine,  in  its  own  discretion, 
to  what  extent  and  in  what  manner  the  exercise  of  a  public  trust 
requires  it  to  subserve  the  "security,  convenience  and  accommoda- 
tion of  the  public." 

It  may  say,  as  in  this  case,  the  accommodations  we  furnish  are 
not  sufficient,  they  are  not  saf table,  the  omission  to  furnish  dif- 
ferent and  better  entails  injury  upon  the  public,  but  we  will  ^ve 
no  better,  nor  make  alterations  until  we  choose.  The  railroad 
commissioners,  are  powerless,  and  as  the  law  now  stands,  neither 
the  attorney-general  of  the  State  nor  its  courts  can  make  their 
order  effectual. 


488  ^^^V  YORK, 


People  T.  New  York,  Lake  Erie  end  Western  Byroad  Compenj. 

Cases  are  cited  by  the  respondent  in  support  of  a  different  con- 
tention. Some  of  them  tarn  npon  statutory  provisions,  as  do  those 
arising  in  Connecticut,  where  the  law  makes  the  order  of  the  com- 
missioners effectual  by  authorizing  its  enforcement.  StcUe  v.  N. 
IL  i&  N.  R.  Co.f  37  Conn.  153.  Under  our  statute  the  public 
gain  nothing  in  any  legal  sense  from  the  determination  of  the  com- 
missioners. It  is  not  enforceable  as  a  judgment;  it  is  not  even  a 
command;  if  it  affects  the  railroad  company  at  all,  it  is  as  advice 
merely.  It  can  compel  them  only  through  the  interposition  of  the 
legislature,  who  may  indeed  make  it  effectual  by  action  upon  their 
report,  or  by  some  general  law,  if  it  be  deemed  expedient,  giving 
force  and  efficacy  to  their  determinations. 

In  the  next  place,  as  the  duty  sought  to  be  imposed  upon  the 
defendant  is  not  a  specific  duty  prescribed  by  statute  either  in 
terms  or  by  reasonable  construction,  the  court  cannot,  no  matter 
how  apparent  the  necessity,  enforce  its  performance  by  mandamus. 
It  cannot  compel  the  erection  of  a  station-house,  nor  the  enlarge- 
ment of  one.  The  power  of  the  company  to  provide  such  build- 
ings is,  under  the  statutes,  a  permissive  one  only.  If  the  corpora- 
tion choose  to  exercise  it,  it  may.  The  statute  does  not  exact  it 
It  specifies  certain  things  which  the  company  shall  not  da  It 
specifies  many  things  which  it  shall  do,  as  among  others,  **  start 
and  run  its  cars  for  the  transportation  of  passengers  and  property, 
at  regular  times,  to  be  fixed  by  public  notice,  and  furnish  sufficient 
accommodations  for  the  transportation  of  all  such  passengers  and 
property  as  shall,  within  a  reasonable  time  previous  thereto,  be 
offered  for  transportation  at  the  place  of  starting  and  at  the  junc- 
tions of  other  railroads,  and  at  usual  stopping  places  established 
for  receiving  and  discharging  way  passengers  and  freight  for  that 
train,  and  shall  take,  transport  and  discharge  such  passengers  and 
property  at  and  from  and  to  suph  places  on  the  due  payment  of 
fare  or  freight  legally  authorized  therefor,  and  shall  be  liable  to 
the  party  aggrieved,  in  an  action  for  damages,  for  any  neglect  or 
refusal  in  the  premises,''  and  it  must  do  some  other  specified 
things  for  their  accommodation.  The  statute  is  peremptory  as  to 
many  matters,  but  it  nowhere  says  that  for  its  intending  passen- 
gers, or  waiting  freights,  cover  by  building  of  any  kind  shall  be 
provided.  As  to  that  the  statute  imports  an  authority  only,  not  a 
command,  to  be  availed  of  at  the  option  of  the  company  in  the 
discretion  of  its  directors,  who  are  empowered  by  statute  to  manage 
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"  its  affairs/'  among  which  must  be  classed  the  cxpenditUL*e  of 
money  for  station  buildings  or  other  structures  for  the  promotion 
of  the  convenience  of  the  public,  having  I'egard  also  to  i:s  own 
interest.  With  the  exercise  of  that  discretion  the  legislature  only 
can  interfere.  No  doubt,  as  the  respondent  urges,  the  court  may 
by  mandamus  also  act  in  certain  cases  affecting  corporate  matters, 
but  only  where  the  duty  concerned  is  specific  and  plainly  inipos  d 
upon  the  corporation.  It  was  so  in  People  v.  D,  £  C.  R.  Co.,  58 
N.  Y  152,  where  the  defendant  was  compelled  to  restore  an 
invaded  highway  to  its  former  usefulness,  a  statutory  duty  (Laws 
of  1850,  chap.  140,  §  28,  subd.  5);  so  in  People  v.  B.  <&  A.  R.  Co., 
70  N.  Y.  569,  to  build  a  bridge  as  directed  by  statute  (Laws  of 
1874,  chap.  648);  in  People  v.  R.  £  S.  L.  R.  Co.,  76  N.  Y.  294,  to 
erect  fences  as  directed  by  statute  (Laws  of  1850,  chap.  140).  All 
these  cases  cited  by  the  learned  attorney-general,  and  there  are 
many  others,  go  upon  the  ground  above  stated. 

Such  is  not  the  case  before  us.  The  grievance  complained  of  is 
an  obvious  one,  but  the  burden  of  removing  it  can  be  imposed  upon 
the  defendant  only  by  legislation.  The  legislature  created  the 
corporation  upon  the  theory  that  its  functions  should  be  exercised 
for  the  public  benefit.  It  may  add  other  regulations  to  those  now 
binding  it,  but  the  court  can  interfere  only  to  enforce  u  duty 
declared  by  law.  The  one  presented  in  this  case  is  not  of  that 
character.  Nor  can  it  by  any  fair  or  reasonable  construction  be 
implied.  The  whole  subject  of  the  relation  between  the  company 
and  its  passengers  and  freighters  appears  to  have  been  in  contem- 
plation of  the  legislature.  Certain  acts  toward  them  as  wc  liave 
seen  are  made  imperative  as  duties  (§  36);  others,  and  among  them 
the  erection  of  stations  and  buildings,  are  made  possible  by  per- 
mission (§  28,  subd.  8).  "We  cannot  disregard  this  difference  in 
language,  and  give  by  implication  to  one  phrase  the  same  force  and 
meaning  which  the  legislature  has  by  express  terms  conveyed  in 
the  other.  We  are  constrained  therefore  to  hold  that  the  appeal 
must  succeed. 

The  order  appealed  from  should  be  reversed  and  the  motion 
denied,  with  costs. 

Ordered  accordingly. 

All  concur,  Rapallo,  J.,  in  result. 
Vol.  LVIII  —  62 
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(104  N.  Y.  108.) 

AtiiffnmefU — double,  of  chose  in  action — righU  of  astignsei. 

The  bona  fide  purchaser  of  a  chose  in  action,  with  anthoiity  to  collect,  takes 
it  subject  to  the  claim  of  one  to  whom  the  owner  has  previously  assigned  a 
part  interest  in  it,  for  a  valid  consideration. 

■ 

ACTION  to  recover  bonds.     The  opinion  states  the  case.    The 
defendant  had  judgment  below. 

A.  0.  Brown,  for  appellant. 

John  Clinton  Gray,  for  respondent. 

RuGEii,  C.  J.  The  principal  question  presented  by  this  appeal 
when  reduced  to  its  simplest  form,  is  whether  a  part  owner  of  a 
chose  in  action,  having  authority  to  collect  it,  is  entitled  to  retain 
the  whole  proceeds  of  such  collection  as  a  bona  fide  purchaser,  if 
received  by  him  in  negotiable  securities  from  the  debtor. 

Were  it  not  that  the  courts  below  have  answered  affirmatively, 
we  would  have  hardly  supposed  a  contrary  conclusion  susceptible 
of  reasonable  doubt. 

Other  questions,  incidentally  involved,  also  appear  from  the 
facts,  which  as  found  by  the  court  are  substantially  as  follows: 
In  January,  1869,  Underwood  owned  a  claim,  resting  in  open  ac- 
count, against  Zabriskie,  arising  out  of  stock  transactions  between 
them,  upon  which  he  claimed  a  balance  due  him  exceeding  $100,- 
000.  Zabriskie  disputed  his  liability  thereon  and  Underwood,  not 
being  able  to  obtain  payment,  entered  into  a  contract  in  writing 
with  the  plaintiff,  an  attorney  residing  in  the  city  of  New  York, 
by  which  it  was  agreed  between  them,  that  ihe  said  P\iirbanks,  for 
his  services  in  endeavoring  to  collect  certain  claims  owned  bv 
Underwood,  among  which  was  that  against  Zabriskie,  *'  is  lo  have 
one-si \th  of  whatever  amount  of  money,  securities,  or  property 
shall  be  received  on  account  of  such  claims  as  shall  be  settled 
without  suit,  and  one-third  of  whatever  amount  of  monev,  securi- 
ties  or  property  shall  be  collected,  or  in  any  way  be  realized  or  re- 
ceived (whether  on  settlement  or  without  settlement),  on  account 
of  such  of  said  claims  as  shall  be  put  in  suit,  either  in  this  or  any 
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other  State  or  country/'  said  Underwood  *'  is  to  decide  upon  the 
terms  and  mode  of  settlement  as  to  each  and  every  of  said  claims, 
whether  such  settlement  be  before  or  after  suit  brought/'  also  to 
determine  whether  or  not  suits  should  be  brought,  and  if  brought 
outside  of  the  State,  to  determine  who  should  be  the  attorney  therein. 

In  January  thereafter  Fairbanks,  by  Underwood's  direction, 
caused  suit  to  be  brought  to  recover  the  claim  against  Zabriskie  in 
a  court  of  competent  jurisdiction  in  the  State  of  New  Jersey,  that 
being  the  State  where  Zabriskie  resided,  and  the  action  was  steadily 
prosecuted  by  Fairbanks  until  it  was  settled  as  hereinafter  stated. 

In  1871  Underwood,  being  indebted  to  Henry  W,  Sargent,  the 
defendant's  testator,  by  an  assignment  in  writing,  absolute  in 
form,  transferred  his  claim  against  Zabriskie  to  Sargent  as  collateral 
security.  On  or  about  June  18,  1872,  Underwood,  at  the  urgent 
request  of  Sargent,  and  without  the  knowledge  of  the  plaintiff, 
agreed  to  a  settlement  of  the  claim  against  Zabriskie  by  authorizing 
Sargent  to  accept  from  him  forty  bonds,  being  a  part  of  a  series  of 
200,  for  $500  each,  having  nine  coupons  for  the  payment  of  half 
yearly  installments  of  interest  payable  to  bearer,  attached  to  each, 
and  purporting  to  be  made  by  one  Seurah  R.  Haight,  as  execntrir 
of  the  estate  of  Richard  K.  Haight,  her  deceased  husband .  By 
these  bonds  Sarah  R.  Haight  agreed,  as  executrix,  at  a  specified 
time  to  pay  the  same  and  also  to  pay  semi-annual  interest  thereon 
according  to  the  terms  of  said  coupons,  and  also  represented  thereby 
that  she  had  secured  such  payments  by  a  trust  mortgage  executed 
by  her  as  executrix,  upon  certain  real  estate  situated  in  the  city  of 
New  York  and  represented  to  be  property  belonging  to  the  estate 
of  Richard  K.  Haight. 

In  pursuance  of  this  agreement  Underwood  wrote  and  delivered 
to  one  Gray,  the  agent  of  Zabriskie,  a  written  order  addressed  to 
the  attorneys  in  New  Jersey  who  had  charge  of  the  action  against 
Zabriskie,  stating  that  the  action  had  been  settled,  and  directing 
them  to  discontinue  it  upon  payment  by  Zabriskie  of  their  costs 
and  charges  and  those  of  the  referee.  Underwood  also,  at  or  about 
the  same  time,  executed  and  delivered  a  release  of  all  claims  against 
Zabriskie,  to  Gray  to  be  delivered  to  Zabriskie,  upon  payment  of 
the  sum  agreed  upon  for  such  settlement. 

About  June  14,  Sargent,  through  his  agent  Monell,  also  de- 
livered to  Gray  a  duly  executed  release  from  Sargent  to  Under- 
wood, of  all  claims  and  demands  which  Sargent  had  against  Under- 
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wood,  and  also  executed  reaseignments  of  the  securities  received  by 
him  from  Underwood  as  collateral^  with  instructions  to  Gray  to  de- 
liver them  to  Underwood  after  he  should  have  received  and  for- 
warded to  Sargenty  the  bonds  received  in  settlement. 

It  also  appears  from  the  evidence  that  Zabriskie  had  notice  of 
the  assignment  of  the  claim  to  Sargent,  previous  to  the  settlement, 
and  authorized  the  delivery  of  the  bonds  to  Sargent  upon  receiving 
a  discharge  from  his  liabilities  to  Underwood. 

It  must  under  the  findings  of  the  trial  court  also  be  assumed 
that  neither  Sargent  nor  Monell,  at  the  time  of  such  settlement, 
had  any  knowledge  of  the  interest  in  the  proceeds  thereof,  which 
was  claimed  by  the  plaintiff. 

Under  these  circumstances,  Fairbanks  brings  this  action  against 
Sargent  to  recover  one-third  of  the  bonds  so  received,  or  the  value 
thereof,  upon  the  ground  that  the  agreement  between  him  and 
Underwood  constituted  an  equitable  assignment  of  one-third  of 
the  property  received  on  such  settlement. 

The  first  question  in  the  case  is  as  to  the  nature  and  extent  of 
the  right  taken  by  Sargent  in  the  Zabriskie  claim  by  virtue  of  the 
assignment  thereof  to  him  by  Underwood,  and  the  rights  growing 
out  of  the  subsequent  transactions  between  th^  parties. 

Inasmuch  as  the  Zabriskie  claim  was  evidenced  by  no  written 
acknowledgment  from  the  debtor  and  was  disputed  by  him,  and 
was  from  its  nature  incapable  of  physical  possession  or  manual  de- 
livery,  no  assignee  from  Underwood  would  acquire  any  superior 
right  over  any  other  assignee,  by  virtue  of  any  possession  or  appar- 
ent ownership  of  the  claim  by  his  assignor.  Mulhtr  v.  Pandir,  55 
N.  Y.  332. 

One  asssignee  of  such  a  claim  from  the  owner  must  necessarily 
acquire  the  same  interest  in  it  that  any  other  assignee  does,  and 
that  is,  in  the  absence  of  other  controlling  equities,  an  interest  sub- 
ject to  the  rule  that  he  who  is  prior  in  point  of  time  is  prior  in 
right.  Such  a  claim  is  at  common  law  non-assignable,  and  its 
assignee  takes  by  virtue  of  an  assignment  thereof^  an  equitable 
interest  only,  which  must  be  governed  by  equitable  rules  for  its 
protection  and  enforcement.  Moore  v.  Met.  Bk.y  55  N.  Y.  41 ;  &  c, 
14  Am.  Eep.  173  ;  Ford  v.  White,  16  Beav.  120  ;  Phillip  v.  PhiMp, 
4  De  Q.,  P.  &  J.  208. 

It  is  undoubtedly  the  general  rule  that  the  assignee  of  a  chose  in 
action  takes  it  subject  to  nil  the  equities  existing  against  it  in  tbe 
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h:inds  of  his  assignor,  and  can  acquire  no  greater  right  or  interest 
therein  than  belonged  to  his  transferor.  <« 

It  was  said  by  Jadge  Denio,  in  BiuJi  v.  Lathrop,  22  X.  Y.  535, 
that  the  purchaser  of  a  chose  in  action  takes  the  interest  purchased 
subject  to  all  the  defenses,  legal  and  equitable,  of  the  debtor  who 
issued  the  secunty.  ♦  ♦  ♦  In  the  transmission  of  property  of 
any  kind  from  one  person  to  another,  the  former  owner  can,  in 
reason,  only  transfer  what  he  himself  has  to  part  with,  and  the 
other  can  only  take  what  is  thus  transferred  to  him.  *  *  *  It 
is  unnecessary  to  refer  to  authorities  for  this  general  principle,  or 
to  point  out  the  exceptions  to  it  which  have  been  created  by  the 
custom  of  merchants  or  by  positive  statutes.  It  is  enough  that  tlio 
present  case  is  not  claimed  to  fall  within  any  of  those  exceptions. 
But  the  rule,  if  limited  in  the  manner  I  have  stated  it,  docs  not 
aid  the  plaintiff ;  for  it  is  not  the  equity  of  the  debtor  in  these  se- 
curities which  is  the  question,  but  of  the  plaintiff's  intestate 
against  Preston,  his  immediate  assignee;  and  the  question  is,  whether 
the  defendant  is  to  be  deemed  to  have  purchased  subject  to  this 
equity,  or  whether  his  assignment  confers  upon  him  a  better  title 
than  his  assignors,  who  were  confessedly  liable  to  it,  had.  The  de- 
fendant claims  that  this  is  a  latent  equity,  available  only  between 
the  parties  to  it,  and  that  it  did  not  accompany  the  security  when 
it  passed  into  the  hands  of  a  subsequent  owner. ^'  The  learned 
judge  quotes  the  rule  laid  down  by  Lord  Thurlow,  that  **a  pur- 
chaser of  a  chose  in  action  must  always  abide  by  the  case  of  the 
I)erson  from  whom  he  buys." 

Bush  V.  Laihrop  has  been  criticised  in  subsequent  cases,  and  so 
far  modified  as  to  exclude  from  the  operation  of  the  principles 
there  laid  down  the  case  of  a  purchase  in  good  faith  of  a  noij- 
negotiable  instrument  from  an  assignee  of  the  real  owner,  upon 
whom  he  has  by  assignment  conferred  the  apparent  absolute  owner- 
ship, when  such  purchase  has  been  made  in  reliance  upon  the  title 
apparently  acquired  by  such  assignee. 

This  modification  is  placed  upon  the  ground  of  estoppel  and  it  is 
held  that  the  real  owner  has,  by  the  act  of  investing  another  with  the 
ap|>arent  ownership  of  the  property,  estopped  himself  from  disputing 
the  title  of  one  who  thereafter  acquires  it  in  good  faith  from  such  as- 
signee. McNeil  V.  Tenth  Nat.  Bh,,  46  N.  Y.  325;  s.  c,  7  Am.  Rep. 
341 :  Moore  v.  Met.  Bk.,  55  N.  Y.  41;  8.  c,  14  Am.  Rep.  173;  Armour 
V.  }firh.  a  /?.  Co.,  65  N.  Y.  Ill,  122;  s.  c,  n  Am.  Rep.  603. 
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Wo  understand  the  rule  statcl  in  Bush  t.  Lathrop,  with  the 
exception  mentioned,  stands  in  fall  force  unquestioned.  Ballard 
V.  Burgeit,  40  N.  Y.  314;  Weaver  v.  Barden,  49  N.  Y.  286;  Moore 
V.  Met,  Bk,y  supra. 

Assuming  therefore  that  Sargent  could  acquire  from  TTnderwood 
only  such  right  as  remained  ia.him,  after  his  agreement  with  plain- 
tiff, it  becomes  material  to  inquire  what  rights,  legal  or  equitable, 
were  vested  in  Fairbanks  by  Underwood  prior  to  the  assignment 
to  Sargent. 

[Omitting  this  inquiry.] 

We  are  therefore  of  the  opinion  that  the  plaintiff  is  entitled  to 
a  new  trial. 

The  judgments  of  the  courts  below  should  be  reversed  and  a  new 
trial  ordered  with  costs  to  abide  the  event. 

Jiidgmeni  reversed. 

All  concur,  except  Danporth,  J.,  not  voting. 


fONYALINKA  V.    ScHLBGBL, 
a04^.Y.US.) 

WiU^  dower --eleeHon. 

IL  testator  willed  his  reeidnarj  estate,  consisting  of  both  real  and  persona] 
property,  to  his  executors  to  sell  it  and  divide  the  proceeds  eqoaUj  between 
his  wife  and  children,  share  and  share  alilLe.  HM,  that  the  widow  took 
dower  in  addition.* 

Q  niT  for  construction  of  will.      The  opinion  states  the  case. 

John  W,  Eonvalinka  and  Henry  McCloskey,  for  appellants. 
E.  Jlover  and  George  Bliss,  for  respondents. 

ANDREWS,  Je  The  question  is,  whether  the  widow  of  the  testator 
is  put  to  her  election  between  dower  and  the  provision  in  the  will. 

The  estate  of  the  testator  consisted  of  both  real  and  personal 
property.  The  will,  after  directing  the  payment  of  the  testator's 
debts  and  funeral  expenses,  and  after  giving  to  his  wife  the  bed- 
room furniture  in  his  dwelling-house,  and  to  his  children  the  rest 

•  See  EitcUe  of  Qotvian  (34  Minn.  159),  57  Am.  Rep.  48. 
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of  the  famiture  therein,  proceeds  as  follows:  ''All  the  rest^  resi- 
due and  remainder  of  my  estate,  property  and  efiFects  of  every 
nature,  kind  and  description,  I  give,  devise  and  bequeath  to  my 
executors  and  ezecntriz  hereinafter  named,  and  I  authorize  and 
direct  them  to  sell  and  dispose  of  the  same  at  such  time  and  on 
rach  terms  as  to  them  shall  seem  best  and  to  diride  the  proceeds 
thereof  equally  among  my  wife  and  children,  share  and  share  alike." 

There  can  be  no  controversy  as  to  the  general  principles  govern- 
ing the  question  of  election  between  dower  and  a  provision  for  the 
widow  in  the  wilL  Dower  is  favored.  It  is  never  excluded  by  a  pro- 
vision for  a  wife,  except  by  express  words  or  by  necessary  implication. 
Where  there  are  no  express  words,  there  must  be  upon  the  face  of 
tbe  will  a  demonstration  of  the  intention  of  the  testator  that  the 
widow  shall  not  take  both  dower  aud  the  provision.  The  will 
famishes  this  demonstration  only  when  it  clearly  appears  without 
ambiguity  or  doubt,  that  to  permit  the  widow  to  claim  both  dower 
and  the  provision  would  interfere  with  the  other  dispositions  and 
disturb  the  scheme  of  the  testator,  as  manifested  by  his  will.  The 
intention  of  the  testator  to  put  the  widow  to  an  election  cannot  be 
inferred  from  the  extent  of  tbe  provision,  or  because  she  is  a  devisee 
under  the  will  for  life  or  in  fee,  or  because  it  may  seem  to  the  court 
that  to  permit  the  widow  to  claim  both  the  provision  and  dower 
would  be  unjust  to  a  family  arrangement,  or  even  because  it  may 
be  inferred  or  believed,  in  view  of  all  circumstances,  that  if  the 
attention  of  the  testator  had  been  drawn  to  the  subject  he  would 
have  expressly  excluded  dower.  We  repeat,  the  only  sufficient  and 
adequate  demonstration,  which  in  the  absence  of  express  words 
will  put  the  widow  to  her  election,  is  n  clear  incompatibility,  aris- 
ing on  the  face  of  the  will,  between  a  claim  of  dower  and  claim  to 
the  benefit  given  by  the  will.  We  cite  a  few  of  the  cases  in  this 
State  showing  thegeneral  principle  and  the  wide  range  of  application. 
Ad^if  V  Adsit^  2  Johns.  Ch.  449;  s.  c,  7  Am.  Dec.  539;  Sanford 
V.  Jachton,  10  Paige,  2n6;  Church  v.  Bull,  2  Den.  430;  8.  c,  43 
Am.  Dec.  754;  Lewis  v.  Smith,  9  N.  Y.  502;  Fuller  v.  Yates,  8 
Paige.  326;  Havens  y.  Havens,  1  Sandf.  Ch.324,  331;  WoodY.  Wood, 
5  Paige,  596;  8.  c,  28  Am.  Doc.  451. 

In  view  of  these  settled  rules,  we  think  the  widow  in  this  case 
was  not  put  to  her  election.  The  devise  to  the  executors  was  void 
as  a  trust,  but  valid  as  a  power  in  trust,  for  the  sale  of  the  lands 
and  a  division  of  the  jyroron  ^<   Rnd  the  lands  descended  to  the  heirs 


496  NEW  YORK, 


Konvalinka  v.  Sclilegel. 


of  the  tes  tator,  subject  to  the  execntion  of  the  power.  I  Bev.  Stat. 
729,  §  66;  Cook  v.  Piatt,  98  N.  Y,  35.  It  is  strenuously  urged 
that  the  power  of  sale  being  peremptory^  worked  an  equitable  con- 
version  of  the  lands  into  personalty,  as  of  the  time  of  the  testator's 
death,  and  created  a  trust  in  the  executors  in  the  proceeds  for  the 
purpose  of  distribution,  which  trust,  it  is  alleged,  is  inconsistent 
with  the  claim  of  dower.  The  doctrine  of  equitable  conversion^  as 
the  phrase  implies,  is  a  fiction  of  equity  which  is  frequently  ap- 
plied to  solve  questions  as  to  the  validity  of  trusts;  to  determine  the 
legal  character  of  the  interests  of  beneficiaries;  the  devolution  of 
property  as  between  real  and  personal  representatives,  and  for  other 
purposes.  It  seems  to  be  supposed  that  there  is  a  necessary  repug- 
nancy between  the  existence  of  a  trust  and  real  property  created 
by  a  will,  and  an  outstanding  dower  interest  of  a  widow  in  the  trust 
property.  We  perceive  no  foundation  for  this  contention.  If  the 
purposes  of  a  trust,  as  declared,  require  thab  the  entire  title,  free  from 
the  dower  interest  of  the  widow,  should  be  vested  in  the  trustees  in 
order  to  effectuate  the  purposes  of  the  testator  in  creating  it,  a  clear 
case  for  an  election  is  presented.  Vernon  v.  Vernony  63  N.  Y.  351. 
But  the  mere  creation  of  a  trust  for  the  sale  of  real  property  and 
its  distribution  is  not  inconsistent  with  the  existence  of  a  dower 
interest  in  the  same  property.  There  is  no  legal  diflSculty 
iu  the  trustee  executing  the  power  of  sale,  but  the  sale  will 
necessarily  be  subject  to  the  widow's  right  of  dower,  as  it  would  be 
subject  to  any  outstanding  interest  in  a  third  person,  paramount  to 
that  of  the  trustee.  In  the  cases  of  Savage  v.  Burnham,  17  M.  Y. 
561,  and  Tobias  v.  Ketcham,  32  N.  Y.  319,  the  widow  was  put  to  her 
election,  not  because  the  vesting  of  the  title  in  trustees  was  j)er  se 
inconsistent  with  a  claim  for  dower,  but  for  the  reason  that  the 
will  made  a  disposition  of  the  income,  and  contained  other  pro- 
visions which  would  be  in  part  defeated  if  dower  was  insisted  upon. 
There  is  language  in  the  latter  case,  which  disconnected  with  the 
context  may  give  color  to  the  contention  of  the  appellant.  But  it 
is  the  principle  upon  which  adjudged  cases  proceed,  which  is 
mainly  to  be  looked  to,  because  a  correct  principle  is  sometimes 
misapplied.  There  is  however  no  ground  for  misapprehension  of 
the  meaning  of  the  learned  judge  in  that  case,  intei*preting  his 
language  with  reference  to  facts  then  under  consideration.  It  has 
frequently  been  declared  that  powers  of,  or  in  trust  for  sale,  are  not 
inconsistent  with  the  widow's  right  of  dower.     Oibson  v.  Oilmon, 
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17  £ng.  L.  and  Eq.  349;  Bending  v.  Bending,  3  Kay  ft  J.  257; 
AdM  V.  Adsii,  supra;  In  re  Frazer,  92  N.  Y.  239.  And  it  was 
held  in  Wood  v.  Wood,  5  Paige,  596;  s.  c,  28  Am.  Dec.  457,  that 
the  widow  was  not  to  her  election  where  the  testator  devised  all  his 
property  to  trustees  with  a  peremptory  power  of  sale,  and  directed 
the  i>ayment  to  the  widow  of  an  annuity  out  of  the  converted  fund. 
The  same  conclnsion  was  reached  under  very  similar  circumstanoee 
in  Fuller  v.  Tales,  8  Paige,  325,  and  In  re  Frazer,  supra,  the 
widow's  dower  was  held  not  to  be  excluded  by  a  provision  in  the 
will,  althoagh  as  to  a  portion  of  the  realty  the  power  of  sale 
given  to  the  executors  was  peremptory.  The  general  doctrine  is 
very  clearly  stated  by  the  vice-chancellor  in  Elhs  v.  Lewis,  3  Hare, 
310:  '^  I  take  the  law  to  be  clearly  settled  at  this  day,  that  a  devise 
of  lands  eo  noniine  upon  trusts  for  sale,  or  a  devise  of  lands  eo 
nwniiie  to  a  devisee  beneficially,  does  not  per  se  express  an  intention 
to  devise  the  lands  otherwise  than  subject  to  its  legal  incidents, 
dower  included."  This  remark  of  the  \ice-chanoellor  also  answers 
the  claim  that  the  testator,  when  he  described  as  the  subject  of  the 
dower,  '^all  the  rest,  residue  and  remainder  of  my  estate,"  meant 
the  entire  title,  or  the  estate  as  etijoyed  by  him.  A  similar  argu- 
ment was  answered  by  Lord  Thurlow  in  Foster  v.  Cookt  3  Bro. 
Ch.  C.  347.  "  Because,"  he  said,  "  testator  gives  all  his  property 
to  the  trustees,  I  am  to  gather  from  his  having  given  all  he  has, 
that  he  has  given  that  which  he  has  not."  The  argument  that  the 
testator  intended  equality  of  division  between  his  wife  and  children 
is  also  answered  by  the  same  consideration.  The  propeeds  of  the 
testator's  estate  were,  by  the  will,  to  be  equally  distributed.  It 
left  untouched  the  dower  of  the  widow,  which  ho  could  not  sell  or 
authorize  to  be  sold,  and  which  was  a  legal  right  not  derived  from 
him  and  paramount  to  all  others.  It  may  be  conjectured,  perhaps 
reasonably  inferred,  that  the  testator  really  intended  the  provision 
for  his  wife  to  be  exclusive  of  any  other  interest,  but  so  it  is  not 
written  in  the  will,  and  we  are  not  permitted  to  yield  any  force  to 
the  suggestion.  It  is  a  question  of  legal  interpretation  which  has 
been  settled. 

The  judgment  should,  therefore,  be  aflfirmed. 

All  concur.  Judgment  affirmed. 
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Highway  —  remoting  gravel  in  repairing. 

In  tbe  oonstmction  of  a  bighwaj,  the  public  autborities  may  not  autborlze  the 
removal  of  soil  from  below  grade  on  tbe  land  of  one  owner  and  using  it  in 
tbe  construction  of  tbe  bigbway  over  tbe  lands  of  otbers.    (See  note,  p.  600.) 

ACTION  to  restrain  carrying  away  soil.     The  opinion  states  the 
case.     The  defendant  had  judgment  below. 

/.  D.  Pray  and  H.  B.  Hubbard,  for  appellant 
William  Sullivan,  for  respondents. 

FiNCH^  J.  The  constitutional  question  in  this  case  has  been 
decided  against  the  appellant  in  Hubbard  against  the  same  defend- 
ants, which  respected  the  laying  out  and  opening  of  the  same  street 
or  avenue  involved  in  this  appeal. 

But  a  further  question  not  in  that  case  is  raised  in  this.  The 
findings  of  fact  establish  that  the  grade  of  the  avenue  was  fixed  and 
a  contract  for  its  construction  made  with  one  Currau.  By  the 
terms  of  that  contract  he  was  required  to  cover  the  roadway  to  a 
depth  of  fifteen  inches  with  gravel,  hard-pan  or  other  materials  ap- 
proved by  the  commissioners.  The  land  within  the  road  lines 
crossing  plaintiffs'  premises  was  higher  than  the  grade  fixed  and 
required  a  removal  of  the  earth  to  the  depth  of  such  grade  and 
possibly  fifteen  inches  below  it.  The  contractor  not  only  remo?q|d 
this  material  above  grade  and  used  it  upon  the  avenue  for  the  pur- 
pose of  filling  and  construction^  but  he  dug  pits  in  the  roadway  to  a 
depth  of  six  feet  below  the  grade  in  order  to  get  gravel  with  which 
to  perform  his  contract  without  paying  for  it,  and  it  is  found  that 
these  pits  thus  made  are  ''intended  and  required"  to  be  filled  up 
again  with  earth  before  the  avenue  is  completed.  The  complaint 
alleges  that  the  pits  were  dug  on  "  the  sidewalk  "  of  said  avenue, 
and  the  answer  admits  that  "the  gravel  pits  of  which  the  plaintiffs 
complain  have  been  dug  for  the  purpose  of  obtaining  gravel  to  be 
used  on  the  roadway."  It  is  conceded  that  the  public  took  only  an 
easement  for  a  street  or  avenue  over  the  plaintiffs'  premises,  and 
that  they  retained  the  fee  in  that  part  of  the  land  on  which  the 
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pits  were  dug.     The  justification  which  has  succeeded  goes  upon 
the  ground  that  the  acts  complained  of  were  embraced  in  the  ease* 
ment  aad  authorized  by  it.     The  question  involyed  was  properly 
raised  by  exceptions.     The  courts  have  held  that  where,  to  reach 
and  prepare  the  surface  of  the  road  in  accordance  with  its  grade 
line,  superincumbent  material  is  necessarily  removed,  it  may  be 
used  upon  other  parts  of  the  road  and  on  the  premises  of  other 
laud  owners,  and  that  where  there  has  been  no  negligence  in  con- 
struction consequential  injuries  necessarily  resulting  cannot  be  re- 
coTered.    It  was  said  in  Pxtmpelly  v.  Oreen  Bay  Cofnpany,  13  Wall. 
166, 181,  that  this  class  of  decisions  '*  have  gone  to  the  uttermost  limit 
of  sound  judicial  construction  *'  and  "  in  some  cases  beyond  it. "   The 
obseryation  was  just.  To  take  merely  an  easement  in  land  leaving  the 
fee  in  the  owner,  and  then  by  advancing  stages  of  judicial  endurance, 
sap  the  value  and  utility  of  the  fee  by  adding  its  benefits  to  the  ease- 
ment is  scarcely  consistent  with  a  policy  which  is  at  the  same  time 
eedulously  protecting  the  rights  of  abutters,  having  no  fee  in  the 
street  whatever,  to  their  easements  of  light  and  air  and  access.  It  is 
perfectly  well  settled  that  in  a  case  like  the  present  the  public  acquire 
only  a  right  of  way  with  the  powers  and  privileges  incident  to  that 
right  {Jackson  v.  Hatha  way,  1 6  Johns.  447, 452),  and  that  the  owner  of 
the  fee  retains  his  exclusive  right  in  all  mines,  quarries,  springs  of 
water,  timber  and  earth  for  all  purposes  not  incompatible  with  the 
right  of  way.     The  question  in  every  case  turns  upon  what  is 
'•  incident "  to  the  construction  or  maintenance  of  the  right  of  way. 
In  Higgins  v.  Reynolds,  31  N.  Y.  156,  ston'e  was  taken  from  the 
limits  of  a  highway  and  its  value  recovered.     In  Niagara  Falls  Sus^ 
pension  Bridge  Co.  v.  Baehman,  4  Lans.  524,  it  was  said  that  gravel 
might  be  removed  to  other  parts  of  the  road,  but  it  is  quite  apparent 
that  this  was  gravel  necessary  to  be  removed  in  order  to  get  the 
highway  to  its  grade.    In  Fisher  v.  City  of  Rochestery  6  Lans.  225, 
the  work  done  was  the  construction  of  a  sewer  and  the  contractor 
used  stones  excavated  from  within  the  street  limits.     It  was  held 
that  they  belonged  to  the  land  owner.     In  Eenney  v.  Williams,  14 
Barb.  629,  the  owner  of  the  fee  took  away  sand  from  within  the 
limits  of  the  highway  but  without  injury  to  the  public  right  of 
travel,  and  his  action  was  sustained.     In  Denniston  v.   Clark,  125 
Mass.  216,  the  gravel  removed  was  a  bank  above  the  grade  necessary 
to  be  cut  through  and  such  as  afterward  from  natural  causes  fell 

down  from  the  side  slopes  and  filled  the  ditches  which  it  became 
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iievessary  again  to  open.  These  are  the  eases  cited  by  the  General 
Term.  None  of  them  siifitain  the  coDclusion  reached.  Those 
which  are  not  adverse  justify  only  the  taking  of  earth  or  soil  which 
the  process  of  constructioa  or  repair  requires  and  necessarily  com- 
pels to  be  removed.  I  have  fouiMi  no  case  in  this  State  which 
goes  further,  and  am  unwilling  to  pass  beyond  those  limits.  Here 
the  pits  were  dug  to  be  filled  again.  Concededly  the  process  was 
to  take  from  the  land  owner  valuable  material  and  substitute  a 
poorer  quality.  Digging  th«  pits  was  not  only  no  incident  neces- 
sarily or  naturally  growing  out  of  oonstructicm  but  a  deliberate  des- 
truction of  tlie  grade  when  reached,  and  which  did  not  need  to  be 
disturbed,  but  on  the  contrary,  compelled  replacement  and  repair 
of  the  mischief  done.  Of  the  two  cases  cited  from  other  States  one 
goes  no  further  than  we  here  concede  to  be  just.  City  of  New 
Haven  v.  Sargent,  38  Conn.  50;  s.  c,  9  Am.  Bep.  360.  The  court 
is  careful  to  apeak  of  tlie  soil  taken  as  that  ^'  which  must  necessarily 
be  removed  by  some  one  in  grading  the  street."  The  other,  BiesM 
V.  Collins,  28  Mich.  277;  3.  c,  15  Am.  Bep.  217,  seems  to  go  fur- 
ther because  the  '^  uiajor  portion  of  the  gravel  was  taken  from 
below  the  grade  of  the  street.''  The  report  of  the  case  furnishes  no 
details,  and  it  may  be  that  the  gravel  removed  was  loosened  and 
made  superfluous  at  the  point  of  removal  in  the  ordinary  process  of 
grading.  If  it  goes  further  we  do  not  think  its  doctrine  should  be 
followed. 

The  cases  which  hold  that  the  fee  in  a  highway  devoted  to  the 
perpetual  easement  of  the  public  use  is  of  only  nominal  value^  need 
not  be  considered.  If  such  value  is  in  any  case  a  question  of  law 
which  tlie  court  may  determine,  the  smallness  of  the  value  does 
not  justify  a  seizure  of  the  fee  without  due  and  lawful  authority 
or  its  destruction  by  indirect  rulings.  No  invasion  of  the  {Mroperty 
rights  of  the  citixeu  can  safely  be  deemed  trifling. 

The  judgment  and  order  appealed  from  should  be  reversed  and 
a  new  trial  granted,  costs  to  abide  the  event. 

Judgment  reversed. 

All  concur  except  Bugbb,  0.  J.,  and  Eabi^  J.,  not  voting. 

Note  by  the  Reporter. — In  Town  of  PcUatine  v.  KruegeVy  Supreme  Coart 
of  Illinois,  May  12,  1887,  it  was  held  that  the  owner  of  the  fee  of  a  street  in  aa 
incorporated  town  in  Illinois  has  no  right  to  remove,  or  anthorize  the  T«moval 
of  |fraT<el  or  dirt  from  tke  bed  of  wndk  streei,  contraiy  i»  an  ordiBtnee  of  the 
town  troateM,  who  by  tbe  act  ineorposating  the  town,  are  empowerBd  to  keep 
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all  tlie  streets  and  alleys  in  sach  town  in  repair,  and  make  sach  orcUnanoes  in 
relation  thereto  as  may  be  necessary  and  expedient.  The  court  said:  ''Where 
a  highway  is  located  over  lands  oatside  of  an  incorporated  town,  the  public 
acquire  only  an  easement  of  passage,  with  the  rights  incident  thereto  ;  while 
the  owner  of  the  land  over  which  the  road  is  laid  retains  the  fee,  and  the  owner- 
ship of  every  thing  connected  with  the  soil,  for  all  purposes  not  incompatible 
with  the  public  right  of  way.  Town  of  Old  Town  v.  DooUy,  81  111.  255,  Dill. 
Man.  Corp.,  §  544.  In  the  location  of  highways  in  the  coanty,  the  public  re- 
quire nothing  more  than  an  easement,  with  the  rights  incident,  under  which 
may  be  included  the  right  to  tile  drain  beneath  the  soil,  and  the  right  to  use 
the  soil  or  other  material  on  the  line  of  the  road  for  construction  and  repairs. 
But  the  uses  to  which  streets  may  be  put  in  incorporated  towns,  where  the  fee 
of  the  street  may  remain  in  the  owner  of  the  adjoining  land,  are  far  more 
numerous.  It  may  be  necessary  to  change  the  grade.  Culverts,  drains  and 
sewers,  may  be  required.  Gas-pipes  and  water-pipes  may  be  needed;  and  the 
authorities  of  the  incorporated  town  or  city  may  lay  them,  or  authorize  them 
to  be  laid,  under  the  street.  Lamp-posts  may  be  erected  on  the  streets,  and 
various  other  improvements  which  the  public  wants  may  require;  and,  while 
the  owner  of  the  land  adjoining  the  street  may  own  the  fee  in  the  street,  he 
has  no  right  to  do  any  act  which  will  interfere  with  the  rights  of  the  public 
to  the  use  of  the  street,  for  all  purposes  for  which  they  may  be  needed  by  the 
public. 

"In  People  v.  Kerr,  27  N.  Y.  188,  in  discussing  the  rights  of  the  land-owner 
and  the  public  in  reference  to  streets  in  a  city,  it  is  said:  '  It  has  always  been 
supposed  and  stated  that  there  must  be  a  difference  between  the  needs,  and 
therefore  the  rights,  of  the  pablic  in  a  country  road  and  a  city  street,  and  in 
the  character  of  the  servitudes  imposed  upon  the  land  by  the  two  uses  respec- 
tively.* 

"In  City  of  CineimuUi  v.  TTAi'te,  6  Pet.  482,  the  court  say:  *  Dedications 
mnst  be  considered  in  reference  to  the  use  for  which  they  are  made;  and  in  a 
town  or  city  streets  require  a  more  enlarged  right  over  the  ground,  to  carry 
into  effect  the  purposes  intended,  than  may  be  necessary  for  highways  in  the- 
country.' 

"  New  Haven  v.  Sargent,  38  Conn.  50;  s.  c,  9  Am.  Rep.  360,  is  a*  case  directly 
in  point.  The  question  arose  in  a  petition  for  an  injunction  to  restrain  Sargent, 
who  owned  the  fee  on  the  street,  from  removing  surplus  earth  which  the  city 
desired  to  use  in  grading  an  adjoining  street.  In  deciding  the  case  the  court 
said :  '  It  is  apparent  that  the  real  question  in  this  case  is  whether  *  *  * 
the  city  has  a  legal  and  exclusive  right,  as  against  the  respondent  (owner  of 
the  foe)  to  carry  the  soil  from  in  front  of  his  land,  and  deposit  it  in  a  depres- 
sion in  Derby  avenue  (an  adjoining  street).  The  court  conclude:  '  We  think 
therefore  that  the  power  and  right  of  the  city  to  remove  the  soil  in  question 
to  Martin  street  or  Derby  avenue,  where  it  is  reasonably  required,  are  un- 
doubted; that  the  right  is  paramount  to  the  right  of  the  respondent;  that  pre. 
.sumptively  he  was  paid  for  the  soil  which  has  been  or  is  to  be  taken,  and  has 
no  just  cause  for  complaint;  and  that  in  attempting  to  remove  the  soil  on  to  his 
own  premises,  and  deprive  the  city  of  it,  after  being  apprised  of  their  imme- 
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diate  necessities  and  intentions,  and  to  the  injury  of  the  city,  he  was  a  wrong, 
doer,  and  should  be  restrained  bj  injunction.'  See  also  2£Uhau  v.  ^UMTp,  15 
Barb.  210;  West  v.  Bancroft,  82  Vt.  367;  DUl.  Man.  Corp.  544;  Ang.  Highways, 
312,  where  the  same  doctrine  is  announced. 

"  We  have  been  referred  by  appellee  to  iSniith  v.  Rome^  19  Ga.  89,  as  an  au- 
thority sustaining  his  view.  The  case  seems  to  be  in  point,  but  we  do  not  re. 
gard  it  in  harmony  with  the  current  of  authority  on  the  subject,  and  we  are 
not  inclined  to  follow  it.  This  case  is  referred  to  in  Dill.  Mun.  Corp.  526.  in 
the  note,  and  the  author  thinks  the  case  erroneously  decided,  and  cites 
Hovey  v.  Mayo,  48  Me.  822,  a  later  case,  where  a  contrary  doctrine  is  an- 
nounced. Other  authorities  have  been  cited  by  appellee.  In  the  main  they 
have  referred  to  highways  laid  out  in  the  country,  and  it  will  serve  no 
useful  pur{)ose  to  examine  the  cases  in  detail.  We  are  free  to  concede  that 
older  authorities  are  more  favorable  to  appellee's  position  than  the  recent  de- 
cisions. This  is  well  expressed  by  Angell  on  Highways,  g  312,  in  the  follow- 
ing  language:  '  The  more  ancient  decisions  limited  the  right  of  the  public  to 
that  of  passage  and  repassage,  and  treated  any  interference  of  the  soil  other 
than  was  necessary  to  the  enjoyment  of  this  right  as  a  trespass.  But  the  mod- 
ern decisions  have  very  much  extended  the  public  right,  and  particularly  on 
the  streets  of  populous  cities  have  reduced  the  interest  of  the  owner  of  the 
soil  to  a  mere  naked  fee  of  only  a  nominal  value.'  The  incorporated  authori- 
ties, under  their  charter,  were  required  to  keep  the  streets  in  a  reasonably 
safe  condition  to  accommodate  the  demands  of  the  public.  This  duty  could 
not  be  discharged,  if  property  owners  adjoining  on  the  streets  have  the  right, 
at  their  will  and  pleasure,  to  go  upon  the  streets,  and  remove  gravel  and  earth 
The  ordinance  was  passed  for  the  purpose  of  protecting  the  streets,  it  is  reason 
able  in  terms,  and  one  which  may,  with  propriety,  be  enforced  in  any  incor- 
porated town  or  city." 


Matter  of  McPhebsoit. 

(101  N.  Y.  a06.) 
CoTUtUutvmal  law  —  tax  o^i  inheritanees, 
A  tax  on  gifts,  legacies  and  collateral  inheritances  is  oonstitationaL 
A  PPEAL  from  surrogate's  decree.     The  opinion  states  the  case. 

Jolni  F.  Montignani  and  Robert  G.  Shercr,  for  appellant. 

Leonard  O.  Hun,  Eufjene  Bvrlingame,  Alexander  G.  McDonald, 
James  E,  Kelly,  Robert  Sewell,  E.  L,  Fancher,  John  E.  Parsons, 
Cliarles  A.  Davison,  S.  Brownell,  Horace  Russell,  Hugh  Reilly  and 
Mark  Cohn,  for  respondents. 
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Earl,  J.  Mary  McPherson  died  iu  the  city  of  Albany  on  the 
6th  day  of  February,  1886,  leaving  a  will  which  was  admitted  to 
probate  by  the  surrogate  of  Albany  county.  In  her  will  she  be- 
queathed legacies  to  various  persons  who  were  in  no  way  related  to 
her,  and  upon  the  petition  of  the  district  attorney  of  that  county 
the  surrogate  ordered  the  executors  named  in  the  will  to  pay  the 
succession  tax  imposed  by  chapter  483  of  the  Laws  of  1885.  The 
executors  and  several  of  the  legatees  appealed  from  the  decision  of 
the  surrogate  to  the  Oeneral  Term  and  from  affirmance  there  to  this 
court.  The  claim  on  the  part  of  the  appellants  is  that  the  act  of 
1885  is,  for  various  reasons,  unconstitutional  and  void,  that  the  tax 
was  not  therefore  legally  imposed,  and  that  its  collection  and  pay- 
ment cannot  be  rightfully  enforced. 

The  first  section  of  the  act  provides  that  '*  after  the  passage  of 
the  act  all  property  which  shall  pass  by  will,  or  by  the  intestate  laws 
of  this  State  from  any  person  who  may  die  seised  or  possessed  of 
the  same  while  being  a  I'esident  of  the  State,  or  which  property 
shall  be  within  this  State,  or  any  part  of  such  property,  or  any  in- 
terest therein,  or  income  therefrom,  transferred  by  deed,  grant,  sale 
or  gift,  made  or  intended  to  take  effect  in  possession  or  enjoyment 
after  the  death  of  the  grantor  or  bargainor,  to  any  person  or  per- 
sons, or  to  a  body  politic  or  corporate,  in  trust  or  otherwise,  or  by 
reason  whereof  any  person  or  body  politic  or  corporate  shall  become 
beneficially  entitled,  in  possession  or  expectancy,  to  any  property, 
or  the  income  thereof,  other  than  to  or  for  the  use  of  the  father^ 
mother,  husband,  wife,  children,  brother  and  sister,  lineal  descend- 
ants born  in  lawful  wedlock,  and  the  wife  or  widow  of  a  son  and 
the  husband  of  a  daughter,  and  the  societies,  corporations  and  in- 
stitutions now  exempted  by  law  from  taxation,  shall  be  and  is  sub- 
ject to  a  tax  of  t5  on  every  $100  of  the  clear  market  value  of  such 
property,  and  at  and  after  the  same  rate  for  any  less  amount,  to  be 
paid  to  the  treasurer  of  the  proper  county  and  in  the  city  and  county 
of  New  York  to  the  comptroller  thereof  for  the  use  of  the  State, 
and  all  administrators,  executors  and  trustees  shall  be  liable  for  any 
and  all  taxes  until  the  same  shall  be  paid  as  hereinafter  directed." 

We  entertain  no  doubt  that  such  a  tax  can  be  constitutionally 
imposed.  The  power  of  the  legislature  over  the  subject  of  taxation, 
except  as  limited  by  constitutional  restriction,  is  unbounded.  It  is 
for  that  body,  iu  the  exercise  of  its  discretion,  to  select  the  objects 
of  taxation.     It  may  impose  all  the  taxes  upon  lands,  or  all  upon 
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personal  property,  or  all  upon  houses  or  upon  incomes.  It  may 
raise  revenue  by  capitation  taxes,  by  special  taxes  upon  carriages, 
horses,  servants,  dogs,  franchises  and  upon  every  species  of  prop> 
erty  and  upon  all  kinds  of  business  and  trades.  Peoph  v.  Mayor 
of  Brooklyn,  4  N.  Y.  419;  s.  c,  55  Am.  Dec.  266;  Stiiart  v.  Pal- 
mer,  74  N.  Y.  183;  s.  c,  30  Am.  Rep.  289;  People  y.  EquitabU 
Trust  (Jo.,  96  N.  Y.  387;  Portland  Bk.  v.  Aptliorp,  12  Mass. 
252;  Cooley  Tax.  7.  Taxes  upon  legacies  and  inheritances 
have  been  approved  generally  by  writers  upon  political 
economy  and  systems  of  taxation,  and  no  tax  can  be  less  burden- 
some and  inteifcre  less  with  the  productive  and  industi-ial  agencies 
of  society.  Such  taxes  were  imposed  in  Rome  two  thousand  years 
ago,  and  are  now  imposed  in  England  and  several  of  the  conti- 
nental countries  of  Europe,  and  in  the  States  of  Pennsylvania, 
Maryland  and  Virginia,  and  perhaps  other  States  of  this  country. 
Witltamis'  ctwe,  3  Bland  Ch.  186,  259;  Eyre  v.  Jacobs,  14  Gratt. 
422;  s.  c,  73  Am.  Dec.  367,  and  in  1864  (13  XI.  S.  Stats,  at  Large, 
287)  a  tax  was  imposed  by  the  Federal  government  upon  succes- 
sions to  real  estate.  The  acts  imposing  such  taxes  have  frequently 
come  before  the  courts  and  have  uniformly  been  upheld.  Carpen- 
ter v.  Comm, ,  17  How.  456;  Scholey  v.  Rew,  23  Wall.  331;  Clapp  v. 
Sampson,  94  XT.  S.  589;  Wright  y.  Blakeslee,  101  U..  S.  174;  Mason 
V.  Sargent,  104  U.  S.  689;  In  re  Shorfs  Estate,  16  Penn.  St.  63; 
Stinger  v.  Comm,,  26  Penn.  St.  422;  Conun,  v.  Freedley,  21  Penn. 
St.  33;  Strode  v.  Comm,,  52  Penn.  St.  181;  Ifiller  v.  Comm.,  27 
Gratt.  110;  Tyson  v.  State,  8  Md.  578;  State  v.  Dorsey,  6  Gill,  388; 
Williams^  case.  Bland  Ch.  186.  The  case-of  the  StcUe  v.  Dorsey 
was  a  curious  one,  possible  only  under  a  state  of  society  long  since 
passed  in  this  country.  There  the  bequest  of  freedom  to  a  slave 
was  held  to  be  a  legacy  within  the  meaning  and  operation  of  the 
Maryland  act  imposing  taxes  upon  legacies,  and  the  executor  was 
compelled  to  pay  it. 

It  is  not  very  important  to  determine  in  this  case  whether  the 
act  of  1885  is  to  be  regarded  as  imposing  a  tax  upon  property  or 
upon  the  succession  or  devolution  of  property  by  will  or  intestacy. 
In  either  case  it  is  a  special  tax.  In  the  one  case  it  is  a  tax  upon 
the  particular  class  of  property,  and  in  the  other  case  a  tax  upon 
the  succession  or  devolution  of  prgperty,  or  the  right  to  receive 
property  in  the  cases  mentioned  in  the  statute.  Whether  it  be  ont* 
or  tlic  other  it  is  free  from  constitutional  objection.     It  has  never 
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been  questioned  that  the  legislature  can  impose  a  tax  upon  all  sales 
of  property,  upon  all  incomes,  upon  all  acquisitions  of  property, 
apon  all  business  and  upon  all  transfers.  Taxes  of  a  similar  char- 
acter were  quite  extensively  imposed  by  the  acts  of  Congress  passed 
during  the  late  civil  war.  If  this  be  regarded  as  a  tax  upon  prop- 
erty, then  it  is  free  from  constitutional  objection  if  it  be  equally 
imposed  and  properly  apportioned  upon  all  the  property  of  the  class 
to  which  it  belongs.  A  tax  imposed  for  the  general  welfare  upon  a 
particular  house,  or  the  houses  of  a  particular  neighborhood,  would 
be  amenable  to  constitutional  objection,  but  if  imposed  upon  all 
the  houses  in  the  State,  then  it  is  a  tax  imposed  upon  all  the  prop- 
erty of  that  class,  and  is  amenable  to  no  objection. 

It  is  also  objected  that  this  tax  is  not  constitutionally  imposed 
because  there  is  no  compliance  in  the  act  with  section  20  of  article 
3  of  the  Constitution  of  this  State,  which  provides  that  "every 
law  which  imposes,  continues  or  revives  a  tax  shall  distinctly  state 
the  tax  and  the  object  to  which  it  is  to  be  applied,  and  it  shall  not 
be  sufficient  to  refer  to  any  other  law  to  fix  such  tax  or  object.  ** 
Section  1  of  this  act  requires  that  this  tax  shall  be  paid  "  for  the 
use  of  the  State,^^  and  this  is  the  only  designation  of  the  object  to 
which  the  tax  is  to  be  applied.  If  we  were  obliged  to  hold  that 
this  constitutional  provision  is  applicable  to  this  case,  we  should 
have  difficulty  to  determine  that  the  object  of  the  tax  is  suffi- 
dently  stated.  It  has  been  held  that  the  object  is  sufficiently 
stated  if  the  act  imposing  a  tax  provides  that  it  shall  be  paid  to  the 
credit  of  the  general  fund.  People  v.  Suj/rs  of  Orange  Co,y  17  N. 
Y.  239;  People  v.  Home  Ins.  Co.,  92  N.  Y.  335.  The  decision 
which  first  announced  this  doctrine  greatly  impaired  the  value  of 
the  constitutional  provision,  because  when  the  tax  has  once  been 
paid  into  the  general  fund  it  may  be  appropriated  by  the  legislature 
to  any  of  the  innumerable  objects,  ordinary  and  extraordinary,  for 
which  the  State  may  need  money;  and  thus  any  information  given 
to  members  of  the  legislature,  or  to  tax-payers,  by  such  a  statement 
of  the  object  of  the  tax  is  more  illusory  than  real.  But  it  must 
be  assumed  that  the  constitutional  provision  still  has  some  value, 
and  it  should  not  be  entirely  nullified  by  judicial  construction, 
as  it  would  be  if  we  should  hold  that  this  act  sufficiently  states 
the  object  of  the  tax  within  the  meaning  of  the  Constitution.  But 
we  are  of  the  opinion  that  this  section  of  the  Constitution  is  not 
iipplicablo  to  this  case.  In  terms  it  applies  to  everv  tax  which  the 
Vol.  LVIII  —  C4 
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legislature  can  impose,  and  is  not  confined  to  a  property  tax.  It  is 
not  even  by  its  terms  confined  to  a  general  tax  embracing  the  whole 
State  ;  but  the  language,  literally  construed,  is  broad  enough  to 
embrace  every  local  tax  imposed  for  local  piiqioses.  As  stated 
above,  taxes  may  be  imposed  upon  a  great  variety  of  objects.  They 
may  be  direct  or  indirect,  special  or  general,  and  they  may  be  im- 
posed in  the  shape  of  excise  and  licenses,  upon  hawkers,  ped- 
dlers, auctioneers,  insurance  agents,  liquor  dealers  and  others.  All 
the  contributions  for  the  support  of  the  government,  enforced  from 
individuals  in  the  various  ways  mentioned,  are,  properly  speaking, 
taxes.  Notwithstanding  the  general  language  of  the  section  re- 
ferred to,  we  do  not  think  it  was  intended  to  apply  to  every  tax 
which  the  legislature  could  impose,  and  so  it  has  been  held. 

The  object  of  the  constitutional  provision  was  to  convey  inform- 
ation to  the  members  of  the  legislature  and  to  the  people,  and  it 
should  have  a  practical  construction,  with  a  view  to  accomplish  its 
purpose  so  far  as  attainable,  and  to  carry  out  the  policy  which  we 
may  assume  dictated  it. 

The  tax  imposed  by  this  act  is  a  permanent  one.  It  is  always 
uncertain  upon  whom  it  will  fall  and  how  much  revenue  it  will  pro- 
duce. It  would  have  been  impossible  for  the  legislature,  perhaps 
years  in  advance,  to  specify  the  particular  objects  to  which  the  tax 
should  be  applied,  and  we  are  of  opinion  that  this  section  of  the 
Constitution  was  intended  to  apply  to  the  annual  recurring  taxes 
known  at  the  time  of  the  adoption  of  the  Constitution  and  imposed 
generally  upon  the  entire  property  of  the  State.  The  legislature 
would  know  definitely  the  objects  for  which  such  taxes  were  im- 
posed, and  could  anticipate,  with  some  o-ertainty,  the  amount  which 
they  would  produce  ;  and  in  their  imposition  it  was  deemed  impor- 
tant by  the  framers  of  the  Constitution  that  the  object  of  the 
tax  should  be  stated.  But  we  do  not  think  that  the  policy  em- 
bodied i:i  the  section  had  any  reference  to  special  taxes  wliich  may 
be  collected  in  a  variety  of  \mjB  under  general  laws,  such  as  auction 
duties,  excise  duties,  taxes  on  business  or  particular  trades,  avoca- 
tions or  special  classes  of  property.  It  has  been  held  in  several 
States  where  constitutional  provisions  required  that  property  taxes 
should  be  equal  and  uniform,  that  such  provisions  had  reference 
only  to  general,  annually  recurring  taxes  upon  property  generally, 
and  not  to  special  taxes  upon  privileges  or  special  or  limited  kinds 
of  property.    It  was  said  in  Sun  Mutual  Imurance  Company  v.  City 
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of  New  Vor/c,  2  Sandf.  10,  by  Oakley,  C.  J.,  in  speaking  of  this 
constitutional  provision,  that  it  might  be  "seriously  doubted 
whether  it  ought  not  to  be  construed  as  relating  exclusively  to  the 
imposition  of  a  general  tax  for  State  purposes,  and  not  at  all  to  the 
imposition  of  a  local  tax  for  local  objects."  In  People  v.  Moringy 
3  Abb.  Dec.  639,  the  court  had  under  consideration  the  acts  of 
1840  and  186G,  imposing  duties  upon  auctioneers  and  brokers,  and 
the  acts  were  challenged  as  in  contravention  of  this  section  of  the 
Constitution,  and  Hunt,  J.,  writing  the  opinion  of  the  court,  ex- 
pressed concurrence  with  the  intimation  of  Judge  Oakley  in  the 
case  last  cited,  and  said  that  this  section  "  was  not  intended  to  be 
applied  to  laws  which  impose  duties,  fees  or  excises  on  particular 
professions,  classes  of  trades  or  individuals,  but  that  the  same  re- 
lates only  to  a  general  tax  upon  the  property  of  the  State  ;"  that 
''  this  section,  I  have  no  doubt,  contemplates  a  general  tax  upon  all 
the  property  of  the  State  and  was  not  intended  to  be  satisfied  with, 
or  to  apply  to  a  local  tax  upon  a  particular  section,  or  to  a  tax  im- 
posing fees  or  duties  upon  trades  or  individuals,  although  the  same 
are  direct  taxes  equally  as  if  imposed  upon  the  entire  property  of 
the  State."  It  was  said  by  Finch,  J.,  in  People  v.  Fire  Association 
of  Philadelphia^  92  N.  Y.  311;  s.  c,  44  Am.  Rep.  380,  that  the  tax 
covered  by  the  constitutional  provision  is  one  general  in  its  provis- 
ions and  co-extensive  with  the  State. 

It  is  thus  seen  that  there  are  cases  where  the  language  of  this 
section  of  the  Constitution  must  be  restricted  by  construction,  and 
we  think  this  is  one  of  them. 

[Minor  matters  omitted.] 

We  are  therefore  of  the  opinion  that  there  is  no  constitutional 
objection  to  this  act  which  affects  this  case,  and  that  the  judgment 
should  be  affirmed,  with  costs. 

Judgment  affirmed. 

All  concur  except  Bapallo^  J.,  not  voting. 
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(104  N.  Y,3U.) 

Municipal  corporation  —  negligenee  —  defect  in  ttreet  —  infant  playing  —  pa- 
rents Tiegligence 

A.  placed  a  large  heavy  counter  on  the  sidewalk  of  a  frequented  street  in  a 
basy  part  of  a  city,  in  such  a  manner  as  to  be  easily  thrown  down.  Foar 
days  afterward  the  counter  was  thrown  down  by  children  running  against 
or  jumping  upon  it  in  play,  and  fell  upon  G.,  one  of  those  children,  aged  fire 
or  six  years,  inflicting  fatal  injuries.  There  was  eyidenoe  that  G.*s  father 
went  into  a  store  near  by,  leaving  G.  at  the  door,  cautioning  him  not  to  go 
far  away ;  the  father  returned  in  from  two  to  five  minutes,  during  which 
time  the  accident  happened.  By  a  city  ordinance  the  placing  of  the  counter 
on  the  sidewalk  was  unlawful,  and  the  city  officials  were  authorized  to 
remove  it.  Held,  that  the  court  erred  in  nonsuiting  the  administrator  of  the 
deceased  in  an  action  against  the  city  for  his  death.* 

ACTION  for  caasing  death  of  plaintiff's  intestate.     The  opinion 
states  the  case.     The  defendant  had  judgment  below. 

E.  S.  Fursman,  for  appellant. 
S.  A.  Parmenter,  for  respondent. 

Andrews,  J.  We  think  the  case  should  have  been  submitted 
to  the  jury.  The  duty  to  keep  the  streets  in  the  city  of  Troy  in 
repair  and  free  from  obstructions  is  a  corporate  duty  resting  upon 
the  municipality,  springing  from  the  acceptance  by  the  city  of  its 
charter  and  the  power  of  the  municipal  legislative  body  to  protec*t 
streets  against  nuisances,  to  the  injury  of  the  public  right  or  of  in- 
dividuals lawfully  using  them. 

[Minor  matter  omitted.] 

The  negligence,  if  any,  on  the  part  of  the  city  in  the  present  case, 
does  not  arise  from  any  affirmative  act,  but  from  an  alleged  omis- 
sion to  exercise  proper  care  and  supervision,  and  permitting  the 
counter,  unlawfully  placed  on  the  sidewalk  by  McLaughlin,  to  re- 
main there  after  notice  of  the  obstruction.  The  death  of  the  plain- 
tiffs intestate,  caused  by  the  falling  of  the  counter,  demonstrates 
that  it  was  a  dangerous  obstruction  on  the  sidewalk.  It  is  quite 
probable  that  it  would  not  have  fallen  without  the  agency  and  con- 

»  See  ifusHei/  v.  liyan  (64  Md.  426),  54  Am.  Rep.  772. 
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tact  of  the  children  who  were  playing  about  it.  Bat  such  au  in- 
terference might  reasonably  have  been  anticipated,  and  to  place  a 
large  object,  as  the  counter  was,  on  a  sidewalk  on  a  frequented 
street,  tilted  in  such  a  manner  that  it  could  be  thrown  down  by 
two  or  three  children  of  five  or  six  years  of  age  running  against  or 
climbing  upon  it,  was  plainly  an  unlawful  and  negligent  act. 

The  city  however  was  not  responsible  for  the  original  wrong. 
Its  culpability,  if  any,  as  we  have  said,  consists*in  not  interfering  to 
cause  the  removal  of  the  obstruction  after  due  notice  of  its  exist- 
ence. It  is  not  claimed  that  there  was  any  actual  notice  of  the 
obstruction  to  the  mayor,  or  the  legislative  body,  or  any  city  official, 
unless  notice  to  patrolmen  was  notice  to  the  city.  It  is  denied 
that  notice  to  members  of  the  police  force  was  .notice  to  the  city, 
for  the  reason  before  indicated.  But  aside  from  the  fact  that  the 
obstruction  was  observed  by  patrolmen,  the  counter  was  plaoed  on 
the  sidewalk  on  Tuesday,  and  remained  there  until  Saturday,  the 
day  of  the  accident,  and  it  is  not  claimed  that  meanwhile  any 
measures  were  taken  by  tlie  authorities  to  have  the  obstruction 
removed.  Tbis  lapse  of  time,  together  with  the  fact  that  Federal 
street  was  in  a  busy  and  frequented  part  of  the  city,  made  it,  we 
think,  under  the  authorities,  a  question  for  the  jury,  whether  the 
city  authorities,  charged  with  the  care  of  the  public  streets,  ought 
to  have  known  of  the  obstruction  and  to  have  caused  its  removal 
Nefore  the  accident.  If  the  city  authorities  had  no  actual  notice, 
nevertheless,  if  their  ignorance  was  owing  to  an  omission  of  the  duty 
(►f  ins|)ection,  and  of  the  degree  of  diligence  which  might  reason- 
ably be  exjiected  under  all  the  circumstances,  the  opportunity  of 
knowledge  stands,  for  the  purposes  of  the  case,  as  actual  knowledge, 
and  the  city  is  equally  chargeable  as  if  express  notice  had  been 
actually  proven.  Weed  v.  Village  of  Ballston  Spa,  76  N.  Y.  329, 
and  cases  cited.  It  is  obvious  tliat  this  rule,  unless  carefully  ad- 
ministered by  courts  and  juries,  may  impose  unjustifiable  burdens 
upon  municipal  corporations.  The  rule  requiring  care  on  the  part 
of  municipalities  in  protecting  and  keeping  safe  the  public  streets, 
and  which  subjects  such  corporations  to  the  consequences  of  a  dis- 
regard of  their  statutory  duties  in  this  respect,  is  wholesome,  and 
founded,  we  think,  in  just  principles.  The  danger  is  that  courts 
and  juries  may  not  sufficiently  take  into  account,  in  determining 
the  question  of  negligence,  the  extent  of  roadways  in  the  city,  under 
the  supervision  of  the  city  authorities,  the  unavoidable  delay  often 
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attending  the  action  of  municipal  authorities^  and  financial  and 
other  embarrassments.  Where  the  question  of  negligence,  in  not 
i*emoying  an  obstruction  unlawfully  placed  in  the  street  by  third 
persons,  depends  upon  implied  notice,  what  is  a  reasonable  time 
from  which  notice  is  to  be  inferred  must  be  determined  upon  all 
the  circumstances,  giving  weight  to  the  consideration  that  munici- 
pal authorities  with  their  multiplied  duties  cannot  be  expected  to 
act  with  the  promptness  and  celerity  of  individuals  in  conducting 
their  private  affairs. 

The  remaining  question  relates  to  the  alleged  negligence  of  the 
plaintiff's  intestate.  The  intestate  was  a  child  between  five  and 
six  years  of  age.  We  understand  the  rule  to  be  that  in  an  action 
for  an  injury  founded  on  negligence,  contributory  personal  negli- 
gence cannot  be  attributed  to  a  child  of  very  tender  years,  who 
from  his  age  cannot  be  supposed  capable  of  exercising  judgment  or 
discretion,  although  the  injury  would  not  have  happened  without 
his  concurring  act,  and  although  that  act  if  committed  by  an  adult 
would  be  a  negligent  one.  In  such  a  case  a  defendant  whose  neg- 
ligence was  a  constituent  element  of  the  transaction,  and  without 
which  the  injury  would  not  have  happened,  is  legally  responsible, 
notwithstanding  the  negligence  of  the  infant,  unless  it  appears  that 
the  2>iireuts  or  guardians  were  negligent  in  permitting  the  child  to 
be  brought  into  the  situation  which  subjected  it  to  the  hazard  and 
resulting  injury.  There  is  an  obligation  in  general  upon  all  per- 
sons to  conduct  themselves  with  prudence  and  care,  and  not  reck- 
lessly, or  even  incautiously  expose  themselves  to  danger,  even 
from  the  negligent  acts  of  others.  But  the  law  exacts  no  im- 
possibility. It  does  not  require  an  infant  before  reaching  the 
age  of  discretion  to  exercise  discretion.  But  it  imposes  upon 
])arcnts  and  guardians  the  duty  of  using  reasonable  care  to  protect 
those  incapable  of  protecting  themselves,  and  if  they  fail  to  exercise 
such  care,  and  the  infant  is  thereby  brought  into  danger  and  suffers 
injury  from  tlie  negligent  act  of  another,  their  negligence  is  deemed 
the  negligence  of  the  infant.  In  Hartfield  v.  Roper,  21  Wend.  615, 
it  was  held  as  matter  of  fact  that  there  was  no  negligence  on  the 
part  of  the  defendant,  and  that  that  there  was  negligence  on  the 
part  of  the  parents  in  permitting  a  child  two  and  a  half  years  of 
age  to  be  in  the  roadway.  The  new  trial  in  that  case  was  properly 
granted  on  either  ground.  There  are  some  remarks  in  the  opinion, 
which  disconnected  with  the  context,  may  be  construed  as  sustain- 
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ing  the  proposition,  that  although  there  was  no  negligence  on  the 
part  of  the  parents,  the  plaintiff  could  not  maintain  the  action  if 
the  conduct  of  the  child  contributed  to  the  injury.  But  we  under- 
stand the  present  doctrine  on  this  question  to  be  that  it  is  not  suffi- 
cient to  defeat  a  recovery  for  an  injury  to  a  child,  not  sui  juris^ 
caused  by  the  negligence  of  a  defendant,  that  the  act  of  the  child 
was  one  which  in  an  adult  would  be  deemed  a  negligent  one  con- 
tributing to  the  injury.  There  must  also  be  concurring  negligence 
on  the  part  of  the  parents  or  guardians.  IJil  v.  Furty-aecund  SL 
R.  Co.,  47  N.  Y.  317;  s.  c,  7  Am.  Rep.  450;  McGary  v.  Loomis^ 
63  N.  Y.  104;  s.  c,  20  Am.  Rep.  510.  In  the  absence  of  negli- 
gence on  the  part  of  the  parents  or  guardian,  the  doctrine  of  con- 
tributory negligence  has  in  such  a  case  no  application. 

In  this  case  the  child  playing  about  the  counter  was  indulging  a 
natural  instinct  in  amusing  himself  and  was  not  guilty  of  legal  neg- 
ligence, '^although  he  contributed  to  the  mischief  by  his  own  act.^* 
Lord  Denmajc  in  Lynch  v.  Nurdin,  1  Ad.  &  El.  (X.  S.)  20.  The 
law  does  not  define  when  a  child  becomes  sui  juris.  It  there  was 
any  question  whether  the  plaintiff's  intestate  had  sufficient  discre- 
tion to  understand  the  danger  of  the  situation,  it  should  have  been 
left  to  the  jury,  with  proper  instructions  as  to  the  degree  of  care 
exacted  of  a  child  of  tender  years,  under  the  circumstances.  Man-- 
gfttti  V.  Brooklyn  li.  Co.,  38  N.  Y.  455;  Mc Govern  v.  N.  Y^  C.  & 
H,  R.  R.  Co.,  G7  N.  Y.  418;  Byrne  v.  Same,  83  N.  Y.  620;  DowUng 
V.  Same,  90  N.  Y.  070;  R.  Co.  v.  Stout,  17  Wall.  657.  It  is  insisted 
however  that  the  father  of  the  intestate  was  chargeable  with  negli- 
gence in  permitting  the  child  to  be  on  the  sidewalk  unattended.  It 
has  been  hi-ld  that  it  is  not  per  se  wrongful  or  negligent  to  permit 
children  to  play  in  the  street.  McOary  v.  Loomis,  supra;  Mc Quire 
v.  Spence,  91  N".  Y.  303.  It  may  or  may  not  be  negligence,  de- 
pending upon  circumstances.  It  was  we  think  for  the  jury  to  de- 
termine whether  the  father  of  the  intestate  was  guilty  of  negligence, 
'I'he  plaintiff  is  entitled  to  the  most  favorable  inferences  deducible 
from  I  lie  evidence,  and  in  reviewing  the  nonsuit  all  contested  ques- 
tions of  fact  are  to  be  deemed  established  in  his  favor.  The  jury 
would  have  been  entitled  to  have  found  from  the  evidence  that  the 
father  left  the  child  at  the  door  of  the  store  to  go  into  the  store  to 
make  change,  cautioning  the  boy  not  to  go  far  away,  and  on  his  re- 
turn, from  two  to  five  mmutes  later,  the  accident  had  happened. 
It  would  be,  we  think,  too  strict  a  rule  to  impute  negligence  to  the 
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father  as  matter  of  law  under  such  circumstances.  See  Cosgnwe  t. 
Ogden,  49  X.  Y.  255;  s.  c,  10  Am.  Rep.  361. 

Wc  think  the  court  erred  in  directing  a  nonsuit,  and  that  the 
judgment  should  be  rerersed  and  a  new  trial  granted. 

All  concur.  Judgment  reversed* 


Byrne   v.  New   York  Central   and  Hudson   River   Rail- 
road Company. 

(104  N.  Y.  382.) 
Railroad —  duty  toioard  licensees  at  crossings. 

When  a  railroad  companj  has  long,  constantlj*  and  notoriously  permitted  the 
public  to  cross  its  track  at  a  place  not  in  a  highway,  it  is  bound  to  use 
reasonable  care  toward  persons  so  crossing,  and  to  give  notice  and  warning  to 
them,  and  what  constitutes  reasonable  care  is  a  question  of  fact. 

ACTION    for   i^ei'sonal    injuries   by  negligence.     The   opinion 
states  the  case.     The  plaintiff  had  judgment  below. 

Esek  Cowen,  for  ap|)ellanL 

R.  A.  Parmenfer,  for  respondent. 

Eaiil,  J.  There  wa8  some  controversy  upon  the  trial  of  this 
action  as  to  whether  or  not  the  place  where  the  plaintiff  was 
injured  was  a  travelled  public  highway,  and  the  trial  judge  sub- 
mitted the  case  to  the  jury  upon  the  assumption  that  it  was  not. 
There  was  howcTer  evidence  tending  to  show  that  there  was  an 
alley,  at  the  place  where  the  plaintiff  was  injured,  which  was 
extensively  and  notoriously  used  by  the  public,  without  any  objec- 
tion on  the  part  of  the  defendant,  or  any  question  as  to  the  right 
of  all  persons  so  to  use  it;  and  the  judge  charged  the  jury  that  it 
was  a  question  for  them  to  determine  to  what  extent  and  in  what 
manner  the  alley  was  used  by  the  public;  that  if  they  came  to  the 
conclusion  that  the  right  of  passage  was  there  exercised  by  the 
public,  as  claimed  by  the  plaintiff,  notoriously  and  constantly,  pre- 
vious to  and  at  the  time  of  the  accident,  then  they  were  required 
to  determine  the  amount  of  care  and  prudence  which  the  defendant 
waft  required  to  exercise  in  approaching  and  crossing  the  alley,  and 
that  then  the  defendant,  while  not  absolutely  bound  to  ring  a  bell 
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or  blow  a  whistle,  yet  was  bound  to  giro  some  Dotice  and  warning, 
reasonable  and  proper  linder  the  circumstances,  in  approaching  the 
crossing;  and  that  it  was  for  them  to  determine  whether  snch 
notice  and  warning  was  given.  The  law,  as  thus  laid  down,  was 
fully  warranted  by  the  case  of  Barrij  v.  N.  Y.  OenL  and  H,  R,  R. 
Oo.,  92  N.  Y.  289;  s.  c,  44  Am.  Rep.  377.  In  that  case  it  was 
held  that  where  the  public,  for  a  series  ©f  years,  had  been  in  the 
habit  of  crossing  the  railroad,  the  acquiescence  of  the  defendant  in 
the  public  use  amounted  to  a  license  or  permission  to  all  persons  to 
cross  at  that  point,  and  imposed  the  duty  upon  it,  as  to  all  persons 
so  crossing,  to  exercise  reasonable  care  in  the  movement  of  its 
trains  so  as  to  protect  them  from  injury.  We  think  that  case,  not- 
withstanding the  criticism  of  the  learned  counsel  for  the  defendant 
in  this  case,  is  in  entire  harmony  with  the  i>revions  cases  of  Nichol- 
son V.  Erie  Ry.  Co,,  41  X.  Y.  525,  and  Sutton  v.  N,  Y,  Cent,  and 
H.  R.  R.  Co.,  66  X.  Y^.  243.  In  the  three  cases,  the  distinction 
between  active  negligence  causing  an  injury,  and  mere  passive  neg- 
ligence, was  clearly  pointed  out.  In  the  Barry  case,  the  railroad 
company  carelessly  backed  its  cars  against  the  plaintiff's  intestate, 
and  thus  caused  his  death.  In  the  other  two  CJises,  there  was  no 
active  negligence,  but  simply  an  omission  properly  to  fasten  the 
cars,  which  without  any  human  agency,  moved,  and  thus  ran 
against  the  persons  injured.  The  recent  case  of  Larmore  v. 
Crovm  Point  Iron  Co.,  101  N.  Y.  391;  s.  c,  54  Am.  Rep.  718, 
was  similar.  There  it  was  decided  that  a  person  who  went 
upon  the  land  of  another,  without  invitation,  to  secure  employment 
from  the  owner  of  the  land,  was  not  entitled  to  indemnity  from 
such  an  owner  for  an  injury  received  from  a  defective  machine  on 
the  premises,  not  obviously  dangerous,  which  he  passed  during  the 
course  of  his  journey;  and  that  although  it  might  be  shown  that 
the  owner  could  have  ascertained  the  defect  by  the  exercise  of 
reasonable  care,  yet  that  he  owed  no  legal  duty  to  a  stranger  so 
coming  upon  his  premises  which  required  him  to  keep  the  machin- 
ery in  repair.  That  was  plainly  a  case  of  mere  passive  negligence, 
an  omission  to  keep  a  machine  in  repair  which  was  not  obviously 
dangerous.  Here  the  ground  of  the  defendant's  liability  is  that 
its  agents,  engaged  actively  in  its  service,  carelessly  backed  a  car 
against  the  plaintiff  and  thus  injured  her.  If  she  had  been  injured 
from  a  defect  of  the  car  or  engine  not  obviously  dangerous,  the 
ca,«o  would  have  been  like  the  Lamtore  case.  If  the  car  had 
Vol,  T.VIIT  —  65 
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moved  upon  her  without  any  human  agency,  simply  because  it  had 
not  been  sufficiently  secured  or  fastened,  then  it  would  haye  been 
like  the  cases  of  Nicholson  and  Sutton. 

There  are  points  of  resemblance  and  points  of  difference  between 
the  Barry  case  and  the  other  ca«es.  Taking  the  points  of  resem- 
blance, a  plausible  argument  may  bo  made  to  show  that  the  cases 
conflict.  But  taking  tha  points  of  difference,  then  while  the  dis- 
tinction betwen  the  Barry  case  and  the  other  cases  is  not  so  plain 
as  a  travelled  highway,  it  is  sufficient  to  require  the  application  of 
different  principles,  and  the  reaching  of  a  different  result. 

The  facts  of  this  case,  so  far  as  they  relate  to  the  accident,  are 
substantially  the  same  as  those  proved  upon  the  trial  which  was 
under  review  in  83  N.  Y.  620,  when  this  case  first  came  to  this 
court.  Then  we  held  that  there  was  evidence  sufficient  for  the 
consideration  of  the  jury,  both  in  reference  to  the  plaintiff's  con- 
tributory negligence  and  the  negligence  on  the  part  of  the  defend- 
ant, and  we  see  no  reason  to  reconsider  the  conclusion  in  reference 
to  those  matters  then  reached.  It  is  quite  true  that  the  evidence 
to  establish  freedom  from  negligence  on  the  part  of  the  plaintiff 
and  negligence  on  the  part  of  the  defendant  is  very  weak  and  liable 
to  much  criticism,  and  yet  we  are  constrained  to  think,  as  we  did 
before,  that  it  was  proper  for  submission  to  the  jury. 

There  was  evidence  tending  to  show  that*  no  bell  was  rung  or 
whistle  blown  upon  the  engine  attached  to  the  train  in  approach- 
ing this  crossing,  and  the  court  charged  the  jury  that  the  defend- 
ant was  not  absolutely  bound  to  ring  a  bell  or  to  blow  a  whistle, 
but  that  it  was  bound  to  give  such  notice  or  warning  of  the  ap- 
proaching train  as  was  reasonable  and  proper  under  the  circum- 
stances; and  that  it  was  bound  to  give  by  bell,  whistle  or  otherwise, 
such  reasonable  notice  as  the  jury  should  find  the  circumstances 
required.  The  charge  as  thus  made  was  excepted  to  on  the  part 
of  the  defendant,  and  its  counsel  requested  the  court  to  charge 
that  if  the  bell  was  rung,  as  testified  to  by  defendant's  witnesses, 
that  was  a  sufficient  warning  of  the  approach  of  the  train,  and  that 
the  defendant  was  not  bound  to  give  any  other  notice  or  warning. 
The  judge  refused  so  to  charge  and  the  defendant's  counsel  excepted 
In  these  rulings,  there  was  no  error.  The  defendant  was  backing 
its  train  toward  this  crossing  which  was  extensively  and  notoriously 
used  by  the  public,  and  it  was  bound  to  use  reasonable  and  ordin 
ary  care  so  as  not  to  endanger  those  who  might  be  lawfully  upon 
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its  track  at  that  crossing.  Aud  what  care  and  precautions^  if  anj> 
besides  ringing  the  bell,  it  should  hav^e  taken  upon  a  train  thus 
backing  were  j)roperly  left  for  the  jury  to  determine;  and  so  it  was 
held  in  the  Barry  case.  There^  as  here,  there  was  a  dispute  as  to 
whether  the  bell  was  rung  or  the  whistle  blown  as  a  warning  for 
the  approach  of  the  train.  There  the  court  charged  the  jury  that 
in  running  its  cars  the  defendant  was  bound  to  give  such  notice 
and  warning  as  in  their  judgment  would  be  regarded  as  reasonable 
and  proper  and  calculated  fairly  to  protect  the  lives  of  persons  us- 
ing the  crossing;  that  they  were  to  determine  whether  in  backing 
the  train  it  observed  that  care  and  caution  which  was  called  for 
under  the  circumstances;  and  that  it  had  a  right  to  back  the  train, 
but  under  the  circumstances  of  the  case^  the  question  was  whether 
it  had  the  right  to  back  it  without  giving  warning  in  some  way  to 
the  intestate.  The  defendant's  counsel  then  requested  the  judge 
to  charge  the  jury  that  if  the  bell  was  rung,  the  defendant  was  not 
bound  to  give  any  other  warning,  and  in  reply  to  the  request  the 
judge  said  that  he  left  it  for  the  jury  to  determine  whether  under 
the  circumstances  the  ringing  of  the  bell  would  have  been  such  a^ 
warning  as  was  requisite.  This  couH  held  that  there  was  no  error 
in  the  charge  as  made  or  the  refusal  to  charge.  Judge  Andrews, 
in  his  opinion,  said:  **  We  think  it  cannot  be  held  as  matter  of 
law,  under  the  circumstances  of  this  case,  that  the  ringing  of  the 
bell  fulfilled  the  whole  duty  resting  upon  the  defendant.^' 

We  find  no  error  in  the  record,  and  the  judgment  should  be 
affirmed  with  costs. 

All  concur,  Judgment  affinned. 


Beckeh  v.  Koch. 

(104  N.  Y.  894.) 

WUfieM  —  impeachment  ofJiostUe,  hy  party  caXUng  him. 

On  an  issae  of  fraud  by  an  assignor,  in  the  making  of  an  assignment,  defend- 
ant called  the  assignor  as  a  witness.  A  portion  of  his  testimony  showed 
that  he  had  provided  for  fictitious  debts.  This  was  followed  by  an  explana- 
tion which  if  true,  showed  tliat  he  did  in  fact  owe  such  debts.  The  trial 
court  ruled  that  as  the  explanation  stood  uncontradicted  by  any  other  witness^ 
defendant  was  bound  by  what  the  assignor  had  testified  to,  for  the  reason 
that  he  could  not  discredit  or  impeach  him.  Held,  error;  that  the  evidence 
should  have  been  submitted  to  the  jury  for  them  to  pass  upon  its  credibility. 


51G  NEW  YORK, 


Becker  v.  Koch. 


ACTION  by  general  assignee  to  recover  })er8onal  propert}'.     The 
o])inio]i  states  the  case.     The  plaintiff  had  judgment  below. 

« 
Charles  B.  ]\lieeler,  for  appellant. 

Baker  iC-  Schwartz,  for  respondents. 

Peckham,  J.  This  action  was  brought  by  the  plaintiffs  as  as- 
signees for  the  benefit  of  creditors  of  one  Esstein,  to  recover  from 
the  defendant  the  possession  of  some  |)ersonal  property  amounting 
in  value  to  about  3Wr,000,  or  in  default  thereof  to  recover  such  value. 

The  defendant  justified  the  taking  of  tlie  ])roperty  by  virtue  of  a 
writ  of  attachment  issued  to  Jiini  as  sheriff  of  Eric  county,  in  :ui 
action  in  which  Victor  and  others  were  plaintiffs  and  Exstein  waa 
defendant,  and  under  which  writ  the  sheriff  liad  levied  upon  this 
projierty  as  belonging  to  the  said  Exstein.  The  assignment  to 
plaintiffs  was  made  on  the  17th  of  October,  1883,  and  included  the 
property  in  question.  The  attachment  was  on  the  14th  of  Novem- 
ber levied  on  the  property,  and  after  the  plaintiffs  in  the  attach- 
ment suit  recovered  judgment  against  Exstein,  the  property  was 
sold  on  an  execution  issued  thereunder  to  the  defendant.  The  an- 
swer in  this  action  set  up  these  facts  and  alleged  that  the  assign- 
ment to  the  plaintiffs  was  made  with  the  intent  on  the  part  of  Ex- 
stein to  hinder,  delay  and  defraud  his  creditors.  The  Jiction  came 
on  for  trial  in  the  Superior  Court  of  Buffalo,  and  after  the  evidence 
was  all  in,  the  court  directed  a  verdict  for  the  plaintiffs  for  a  return 
of  the  property  to  them  or  for  the  value  thereof,  assessing  the  same 
at  i;3,S00.  A  stay  of  proceedings  was  gi-anted  and  the  defendant's 
exceptions  were  ordered  to  be  heai*d  at  the  General  Term  in  the 
first  instance. 

The  General  Term,  after  argument  of  such  exceptions,  overruled 
the  same  and  directed  judgment  for  the  plaintiffs  on  the  verdict. 
Thereupon  an  order  was  entered,  which  in  form  treated  the  defend- 
ant as  having  made  a  motion  for  a  new  trial  on  the  exceptions 
ordered  to  be  heard  in  the  first  instance  at  General  Term,  and  after 
reciting  such  fact  continued  thus:  **  Ordered  that  such  motion  be 
and  the  same  hereby  is  denied  with  costs;  that  the  said  exceptions 
be  and  the  same  hereby  are  overruled  and  judgment  for  the  plaint- 
iffs on  the  verdict  is  hereby  ordered." 

Judgment  in  accordance  with  the  order  was  subsequently  entered. 


FEBRUARY  TERM,  1887.  517 

Becker  v.  Koch. 

The  defendant  then  appealed  from  the  order  above  mentioned  to 
this  court,  and  also  from  the  judgment  entered  \\\wn  snch  order. 

[Minor  points  omitted.]  • 

Tlic  court  directed  a  verdict  for  the  ])hiin tiffs,  and  if  therefore 
there  was  evidence  enough  to  authorize  a  submission  of  the  ques- 
tion of  fraud  to  the  jury  the  judgment  must  be  reversed.  We 
think  tliere  was,  and  had  it  not  been  for  the  rule  of  law  adopted  by 
the  court  below  we  suppose  that  court  would  have  been  of  the  same 
opinion.  That  rule  was  that  as  the  defendant  called  a  witness  by 
whom  he  attempted  to  prove  the  fraud,  and  as  that  witness  denied 
it,  the  defendant  was  bound  by  that  denial,  in  the  absence  of  con- 
tradiction by  some  other  witness,  even  though  the  jury  might  think 
some  parts  of  the  evidence  of  the  witness  clearly  showed  its  exist- 
once. 

To  show  exactly  how  the  question  arose  and  what  was  decided 
by  the  court,  some  reference  must  be  made  to  the  testimony, 
although  it  will  be  unnecessary  to  allude  to  it  all. 

The  assignor,  Exstein,  was  a  merchant  engaged  in  a  large  busi- 
ness in  Buffalo.  He  kept  regular  books  of  account  in  his  business, 
which  were  produced  upon  the  trial,  and  he  was  called  as  a  witness 
for  the  defendant  and  gave  evidence  in  relation  to  the  books  and 
upon  other  matters. 

His  assignment  was  made  on  the  seventeenth  of  October,  and  on 
the  sixteenth  of  that  month  he  made  entries  in  several  accounts 
which  he  kept,  crediting  quite  large  sums  of  money  to  the  different 
]X}rsons  named  in  such  acoonnts,  the  result  of  which  entries  was  to 
cause  it  to  appear  by  the  books,  that  the  assignor  was  in  their  debt 
to  a  somewhat  large  amount,  while  if  the  entries  as  of  the  sixteenth 
of  October  were  stricken  out,  it  would  then  appear  that  the  parties 
instead  of  being  creditors  were  in  reality  debtors  of  the  assignor. 
When  on  the  stand,  he  substantially  stated  that  if  those  entries 
were  stricken  out,  the  state  of  affairs  between  himself  and  those 
persons  would  be  as  represented  in  the  books,  or  in  other  words, 
that  excluding  those  entries  and  the  circumstances  upon  which 
they  rested,  some  of  these  persons  would  be  his  debtors.  He  also 
said  that  these  entries  did  not,  in  fact,  represent  any  actnal  trans- 
action occurring  at  the  tyne  when  they  were  made,  and  that  no 
valuable  or  other  consideration  passed  between  him  and  those  par- 
ties at  snch  time.  Stopping  with  these  facts,  it  would  appear  then 
that  credits  were  given  these  persons  the  day  before  the  assignment 
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upon  which  some  of  them  drew  out  moneys  from  him,  and  upon 
the  basis  of  which  one  was  made  a  preferred  creditor  in  the  assign* 
ment,  and  yet  such  entries  represented  no  actual,  present  trans- 
mictions  happening  at  the  time  when  they  were  miuie. 

Unexplained,  it  would  appear  that  as  a  result  Exstein  hud  pro- 
yided  for  the  payment  of  large  sums  of  money,  or  had  already,  and 
in  view  of  his  assignment,  paid  such  sums  to  persons  whom  lie  did 
not  owe,  or  in  other  words,  he  had  paid  and  also  made  provision 
in  his  assignment  for  the  payment  of  fictitious  debts. 

The  defendant  however  proceeded  with  his  examination  of  this 
witness,  and  asked  for  an  explanation  of  these  entries,  and  the  facts 
or  circumstances  upon  which  they  were  based,  and  the  witness 
proceeded  to  give  it.  The  explanation  was,  if  true,  sufficient  in 
law,  and  showed  that  he  did  owe  the  persons  the  amounts  he 
claimed  to,  with  the  possible  exception  of  one  or  two  cases  in  which 
the  defendant  claims  that  even  on  the  basis  of  the  general  truth  of 
the  explanation,  the  witness  had  charged  himself  in  reality  with 
more  than  he  owed.  The  defendant  then  rested,  and  the  plaintiffs, 
with  the  evidence  in  this  state,  asked  for  a  verdict  in  their  favor 
by  the  direction  of  the  court,  and  obtained  it. 

The  court  held,  in  substance,  that  the  books  of  the  witness 
Exstein  showed  a  prima  facte  case  of  an  indebtedness  of  the  witness 
in  the  amounts  therein  appearing,  and  to  the  peraons  therein  men- 
tioned, and  the  witness  said  they  were  correct.  He  then  stated 
what  has  already  been  alluded  to  as  to  those  entries  made  on  the 
sixteenth  of  October,  and  continued  by  explaining  the  facts  upon 
which  they  were  based.  This  explanation,  the  court  said,  was 
totally  uncontradicted  by  any  other  witness,  and  defendant  was 
therefore  bound  by  what  Exstein  said  on  that  subject,  for  the 
reason  that  he  could  not  discredit  or  impeach  him,  and  must  take 
^vhat  he  said,  as  under  the  circumstances  of  the  C2i«e,  true. 

If  that  were  the  true  rule,  the  court  was  correct  in  directing  a 
verdict.  The  General  Term,  it  must  be  presumed,  also  took  the 
same  view  of  the  case  in  directing  judgment  for  the  plaintiffs, 
without  delivering  any  written  opinion. 

The  general  rule  prohibiting  tlie  impeachment  or  discrediting  of 
a  witness  by  the  party  calling  him  Wii^  extended  too  far  in  this 
case.  Here  was  an  issue  of  fraud  in  the  making  of  an  assignment 
by  rhe  assignor,  and  the  defendant,  in  order  to  prove  its  existence, 
called  the  very  man  as  a  witness  whom  he  alleged  was  guilty  of  the 
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fraud.  He  might  well  be  regarded  therefore  as  an  adverse  witness, 
whom  the  party  by  the  exigencies  of  his  case  was  obliged  to  call. 

With  regard  to  such  witnesses  it  is  well  settled  that  all  the  rules 
applicable  to  the  examination  of  other  witnesses  do  not  in  their 
strictness  apply*  An  adverse  witness  may  be  cross-examined,  and 
leading  questions  may  be  put  to  him  by  the  party  calling  him,  for 
the  very  sensible  and  sufficient  reason  that  he  is  adverse  and  that 
the  danger  arising  from  such  a  mode  of  examination  by  the  party 
calling  a  friendly  or  unbiased  witness  does  not  exist. 

What  favorable  facts  the  party  calling  him  obtained  from  such  a 
witness  may  be  justly  regarded  as  wrung  from  a  reluctant  and  unwill- 
ing man,  while  those  which  are  unfavorable  may  be  treated  by  the 
jury  with  just  that  degree  of  belief  which  they  may  think  is  deserved, 
considering  their  nature  and  the  other  circumstances  of  the  case. 

Starkie,  one  of  the  ablest  and  most  philosophical  of  English 
writers  on  this  branch  of  the  law,  in  speaking  of  a  reluctant  or 
adverse  witness,  used  almost  the  precise  language  above  stated  and 
which  has  been  substantially  quoted  from  him.  Starkie  Ev.  (9th 
ed.),  m.  p.  284.  Sometimes  rather  loose  language  has  been  indulged 
in  to  the  general  effect  that  a  party  cannot  impeach  his  own 
witness,  but  when  an  examination  is  made  as  to  the  limits  of  the 
rule  the  result  will  be  found  to  be  that  it  only  prohibits  this  im- 
peachment in  three  cases,  viz.:  (1)  The  calling  of  witnesses  to  im- 
peach the  general  character  of  the  witness;  (2),  the  proof  of  prior 
contradictory  statements  by  him;  and  (3),  a  contradiction  of  the 
witness  by  another  where  the  only  effect  is  to  impeach  and  not  to 
give  any  material  evidence  upon  any  issue  in  the  case.  Lawrence 
V.  Barker,  6  Wend.  301-305;  People  v.  Safford,  5  Den.  112;  TJiomp- 
son  V.  Blanchard,  4  N.  Y.  303-311;  Coulter. \,  Express  Co,,  56  N. 
T.  585;  2  Starkie  Ev.  (9th  Am.  ed.),  m.  p.  244-250;2  Phil.  Ev.  (C. 
and  H.  &  Ed.  notes),  m.  p.  981,  082,  983  and  note  602;  1  Greenl. 
Ev.,  §  442.  In  regard  to  the  first  class  the  rule  has  been  stated  to 
rest  upon  the  theory  that  when  a  party  calls  a  witness  he  presoii  s 
him  to  the  jury  as  worthy  of  belief,  and  to  allow  him  to  call  witnesses 
thereafter  to  impeach  his  general  character  as  a  man,  wouM  be 
to  permit  an  experiment  to  be  made  upon  the  jury  by  producing  a 
person  as  worthy  of  belief  (whom  he  knows  and  has  witnesses  to 
prove  to  be  the  contrary),  atid  if  his  evidence  be  favorable,  to  get 
the  benefit  of  it,  and  if  the  reverse,  to  overwhelm  it  by  the  impeach- 
ing witnesses. 
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In  such  a  case  as  this  howerer  there  is  no  deception.  The  de- 
fendant calls  the  very  man  he  accuses  of  the  fraud  iis  a  ^v^itness  to 
prove  it  and  says,  in  effect,  to  the  jury,  that  such  evidence  as  the 
witness  gives  which  tends  to  show  the  perpetration  of  the  fraud  alleged 
is  forced  from  him  by  exigencies  of  the  case  and  the  surrounding 
facts  which  cannot  be  denied,  while  that  which  he  gives  that  looks 
toward  an  explanation  of  the  fraud  the  jury  shall  give  such  faith  to 
as  under  all  the  facts  in  the  case  they  may  think  it  entitled  to. 

As  to  the  second  class,  in  which  an  impeachment  is  forbidden, 
the  authorities  in  England  were  in  conflict,  many  of  the  judges 
thinking  it  allowable  to  prove  prior  contradictory  statements  by 
a  witness,  but  the  weight  of  authority  was  against  it,  thereby  creat- 
ing the  occasion  for  an  interference  by  the  legislature  with  the  law 
of  evidence,  which  passed  an  act  i)ermitting  just  such  evidence  un- 
der cei'tain  restrictions.  SeeC.  L.  Pro.,  act  of  1854,  17 and  18  Vict., 
chap.  125,  §  22.  The  non-admissibility  of  such  evidence  in  the 
courts  of  this  State  is,  of  course,  not  open  to  discussion.  It  is 
alluded  to  only  to  show  the  opinion  of  the  English  Parliament  (in 
matters  of  this  nature  almost  exclusively  guided  by  lawyers),  upon 
this  question  of  impeaching  one's  own  witness,  and  the  readiness 
of  that  body  to  alter  the  law*  of  evidence  in  the  direction  of  what 
seemed  to  it  greater  opportunity  of  ascertaining  and  administering 
that  for  which  all  courts  are  instituted,  viz.,  truth  and  justice. 

The  third  of  above  classes,  where  no  impeachment  is  allowed,  is 
plainly  set  forth  in  several  of  the  cases  and  text-books  above  cited. 

It  is  not  admissible,  even  in  the  case  of  a  witness  called  bv  the 
other  side,  to  impeach  him  by  proof  of  prior  contradictory  statements 
on  immaterial  or  collateral  issues,  and  there  is  not  much  difference 
in  the  two  cases,  and  therefore  no  reason  why  it  should  be  allowed 
with  reference  to  one's  own  witness.  But  all  the  cases  concur  in 
the  right  of  a  party  to  contradict  his  own  witness  by  calling  wit- 
nesses to  prove  a  fact  (material  to  the  issue)  to  be  otherwise  than 
as  sworn  to  by  him,  even  when  the  necessary  effect  is  to  impeach 
him. 

Why  should  not  the  right  exist  to  show  that  a  portion  of  the  evi- 
dence of  your  own  witness  is  untrue,  by  comparing  it  with  another 
portion  of  the  evidence  of  the  same  witness  and  with  the  other 
facts  in  the  case? 

The  courts  below  say,  in  effect,  that  although  a  portion  of 
Exstein's  evidence  shows  that  he  provided  for  payment  in  his  as- 
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signmeDt  for  fictitious  debts,  yet  the  other  portion  of  liis  evifienoe 
(if  beliered)  shows  that  such  debts  were  not  fictitious,  and  although 
the  defendant  was  at  liberty  to  call  other  witnesses  to  proTe  that 
the  explanation  was  false,  yet  as  he  did  not  do  so,  the  explanation 
must  stand  as  matter  of  law,  and  he  cannot  be  lieard  to  contend 
that  it  is  proved  false  by  its  own  absolute  and  inherent  improba- 
bility. We  do  not  belicTe,  at  least  in  such  a  case  as  tliis,  that  the 
rule  goes  to  any  such  length. 

The  plaintifis  cite  the  case  of  Branch  v.  Levy,  40  Super.  Ct.  4.?^^ 
as  upholding  the  rule  laid  down  by  the  trial  court.  The  plaintiffs 
there  brought  an  action  to  recover  damages  from  defendants  for 
the  non-delivery  of  coupons  bought  from  defendants'  agent,  as 
plaintiffs  claimed,  but  defendants  denied  the  agency  and  alleged 
they  had  sold  the  coupons  to  the  person  whom  plaintiffs  alleged 
was  their  agent,  and  had  no  liability  for  his  subsequent  acts.  On 
the  trial  the  plaintiffs  sustained  their  claim  prima  facie  by  certain 
letters  and  circumstances,  which  as  the  court  said,  in  the  absence 
of  explanation  by  defendants,  made  a  question  for  the  jury.  The 
plaintiffs  then,  for  some  inexplicable  reason,  called  one  of  the  de- 
fendants who  swore  that  the  person  selling  the  bonds  to  the  plain- 
tiffs was  not  the  agent  of  the  defendants,  but  that  they  had  simply 
sold  him  the  bonds.  The  court  held  the  plaintiffs  concluded  l)y 
this  evidence  and  that  they  must  take  it  as  wholly  credible;  that 
credibility  could  not  be  divided,  and  that  it  was  attached  to  tlie 
moral  character. 

That  case  comes  very  near  the  one  under  discussion,  and  it  is 
hard  to  see  why  the  plaintiffs  should  not  have  been  allowed  to  go 
to  the  jury  upon  the  whole  of  their  case,  letters,  documents  ami 
explanation,  and  why  they  should  not  have  been  allowed  to  ask 
the  jury  to  believe  the  documents  and  letters,  and  reject  the  ex- 
planation as  in  their  judgment  untrue.  To  say  that  credibility  is 
a  part  of  the  moral  character  and  indivisible,  is  to  run  counter  to 
the  well-established  rule  as  to  adverse  witnesses  above  referred  to, 
whose  testimony  you  may  ask  a  jury  to  believe  in  part  and  to  dis- 
believe the  residue.     The  case  ought  not  to  be  followed. 

It  is  a  good  general  rule  that  the  credibility  of  a  witness  is 
matter  for  the  jury,  and  the  fewer  technical  obstructions  there  are 
to  the  practical  operation  of  that  rule  the  better. 

We  think  that  the  whole  evidence  of  Exstein  in  this  case  should 
have  been  submitted  to  the  jurv  for  them  to  pass  upon  its  eredi- 
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bility,  and  that  they  were  at  liberty  to  beliere  that  portion  which 
tended  to  show  the  debts  to  bo  fictitious  and  to  disbelieve  the  ex- 
planation^ or  that  they  might  regard  it  as  safiScient,  just  as  in  their 
judgment,  intelligently  and  honestly  exercised,  they  might  deter- 
mine. 

Of  course  we  do  not  mean  by  this  decision  to  give  any  intimation 
as  to  which  view  should  be  taken  by  the  jury,  we  only  decide  that 
it  was  a  question  for  them  and  not  the  court. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  event. 

All  concur.  Judgment  reversed. 

HuBBELL  V.  City  of  Yokkebs. 

(lOiN.  T.484.) 
Municipal  corporation  —  d^ect  in  street  —  abtenoe  of  raiUng, 

Plaintiff  was  driving  in  the  daj-time  upon  a  street  in  a  city,  when  his  hoiae 
became  so  frightened  at  a  bicycle  that  the  driver  lost  control  of  him,  and  the 
horse  left  the  road,  stepped  over  the  gutter  and  curb,  and  ran  along  the 
sidewalk,  and  went  over  an  embankment  twelve  feet  high,  at  a  point  where 
the  street  was  graded  up  twelve  feet,  carrying  with  him  the  plaintiff.  The 
road-bed  of  the  street  was  thirty  feet  wide,  and  the  sidewalks  were  ten  feet 
wide,  the  curbstone  eight  inches  high.  The  street  had  been  in  the  same 
condition  for  ten  years,  and  this  was  the  first  accident  of  the  kind.  Edd, 
that  the  city  was  not  liable  for  the  consequent  injury.     (See  note,  p,  586.) 

ACTION  for  damages  for  personal  injuries  by  negligence.     The 
opinion  states  the  case.     The  plaintiff  had  judgment  below. 

Joseph  F.  Daly,  for  appellant. 
Malcolm  F.  Keyes,  for  respondent. 

Peckham,  J.  The  plaintiff  sustained  an  injury  by  falling  over 
an  embaukment,  while  out  riding  in  the  city  of  Yonkers,  and  re- 
covered damages  in  the  trial  court  against  the  city  for  its  negligence 
in  the  treatment  of  the  street  or  highway  of  the  city  where  the 
accident  occurred.  There  is  substantially  no  dispute  about  the 
facts  upon  which  the  defendant's  liability  is  based,  and  briefly  they 
are  as  follows:  Linden  street  is  a  street  in  the  city,  running  north 
and    south,  the  road-bed   in   whicli  wiis  at  the  time  in  question 
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macadamized  along  its  entire  width  of  thirty  feet  and  was  in  good 
condition.  Sidewalks  were  placed  on  each  side  of  the  road-bed, 
ten  feet  wide,  and  separated  from  it  by  a  curbstone  eight  inches 
high.  On  the  west  side  of  the  west  sidewalk  there  was  an  embank- 
ment at  one  point  of  the  street,  of  abont  twelve  feet  deep,  running 
some  number  of  feet  along  the  sidewalk,  and  not  guarded  by  any 
fence,  wall  or  other  obstruction.  It  had  been  in  this  condition  for 
ten  or  more  years,  or  ever  since  the  laying  out  and  opening  of  the 
street,  and  so  far  as  appears  in  the  evidence,  the  accident  in  ques- 
tion was  the  first  that  had  ever  happened  of  such  a  nature.  The 
accident  happened  on  the  26th  of  May,  1883,  abont  six  o'clock  p. 
M.,  and  while  it  was  daylight.  The  way  in  which  it  occurred  may 
be  told  in  the  language  of  the  plaintiff:  "  On  the  day  of  the  acci- 
dent I  was  going  up  the  street  and  met  my  cousins,  who  were  get- 
ting ready  to  take  a  drive,  and  as  they  were  going  down  to  the  vil- 
lage I  thought  I  would  ride  rather  than  walk.  They  drove  sonth 
on  Waverly  street  to  Park  Hill  avenue,  and  then  up  to  the  hill  to 
Linden  street,  and  when  we  got  along  Linden  street  there  was  a 
bicycle  came  along  and  the  horse  became  frightened  at  it  and  com- 
menced to  shy,  and  in  trying  to  pull  him  away  from  there  it  pulled 
his  head  so  that  the  blinds  hid  the  embankment  or  stone  wall,  and 
in  so  doing  he  stepped  off  one  foot,  and  the  two  young  men  were  on 
the  opposite  side  fi*om  the  wall  and  they  had  a  chance  to  get  out,  bu. 
I  had  no  chance  and  I  went  over,  and  that  was  the  last  I  remember 
until  "  etc.  They  were  going  north,  and  consequently,  had  this 
embankment  on  their  left.  Another  witness  for  the  plaintiff  makes 
it  perhaps  a  little  plainer.  He  said:  "I  met  a  bicycle.  I  was 
driving,  and  my  horse  commenced  to  shy  off  and  I  tried  to  pull 
him  on  the  right  side  of  the  street,  but  in  spite  of  me  he  crowded 
off  to  the  left.  *  ♦  *  The  other  young^fellow  that  was  in  the 
wagon  with  me  grabbed  hold  of  the  lines  and  holped  me  to  pull, 

but  we  could  not  pull  him  to  the .    In  spite  of  us  he  ran  off 

the  bank.  He  did  not  run  any  considerable  distance.  Ho  just 
shied  right  out  and  went  off  the  bank.  It  was  all  very  sudden.  It 
was  very  quick;  it  could  not  be  over  ten  seconds.  I  was  in  the 
middle  of  the  wagon,  Mr.  Hubbell  on  the  left  side  (west  side)  and 
Broth  on  the  east.  Broth  jumped  out  as  we  went  over  the  curb, 
and  I  jumped  out  as  the  horse  jumped  off  the  walk.  Hubbell  tried 
to  jump  ont  but  did  not  have  time.  Horse,  wagon  and  Hubbell 
all  went  over  the  embankment  together.^    In  regard  to  the  horse, 
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the  last  witness  said:  '*  I  have  always  driven  tlie  horse;  hebdonged 
to  me.  I  met  bicycles  before  and  he  never  minded  them.  The 
bicycle  came  upon  us  suddenly.  I  saw  it  not  very  far  ahead.  * 
*  *  I  did  not  think  the  horse  would  run  oat  at  aU  and  had  no 
reason  to  believe  that  the  horse  would  be  frightened  at  it.  linden 
street  is  much  travelled,  and  has  been  for  these  years,  as  far  as  I 
know.'* 

.Upon  this  evidence  there  can  be  no  valid  elaimof  any  negligence 
on  the  part  of  the  plaintiff,  who  was  a  young  man  of  twenty  years, 
nor  upon  the  part  of  the  driver  of  the  wagon. 

The  only  issue  in  the  case  arises  as  to  the  defendant's  negligence. 
The  city  is  not  an  insurer  of  the  safety  of  ])er8on8  travelling  it^ 
streets,  nor  is  it  bound  to  furnish  an  absolutely  safe  and  perfect 
highway  under  all  circumstances.  It  is  bound  to  exercise  activ^^ 
vigilance  toward  keeping  its  streets  in  proper  repair  and  still 
i\  street  may  be  out  of  repair  and  no  liability  exists  against 
the  city  therefor,  depending  upon  the  question  whether  the 
city  had  failed  to  exercise  that  active  vigilance,  which  it. 
was  its- duty  to  do.  Here  was  a  roadway  in  first  rate  condition  for 
its  entire  width  (thirty  feet),  and  bounded  on  each  side  by  a  cnrb 
eight  inches  in  height,  and  then  separated  from  this  western  embank^ 
ment  by  ten  feet  more  of  sidewalk.  Can  it  be  fairly  maintained  that 
there  was  any  lack  of  that  vigilance  demanded  from  a  city,  in  failing 
to  fence  this  embankment  from  horses  travelling  on  the  road,  which 
should  at  that  particular  spot  become  frightened  and  unmanageable, 
and  should  then  rush  over  the  curb-stone  and  across  the  sidewalk 
and  jump  down  this  embankment?  We  think  not.  We  are  of  opin- 
ion  that  this  was  one  of  that  class  of  accidents,  whose  occurrence  is 
so  rare,  unexpectod  and  unforeseen,  that  to  hold  the  city  respon- 
sible  for  a  failure  to  guard  against  it,  is  to  hold  it  to  a  most  exten- 
sive liability,  and  to  cause  it  to  become  substantially  an  insura 
against  any  accident  which  human  care,  skill  or  foresight  coaM 
prevent.  This  is  a  higher  degree  of  responsibility  than  the  law  ex- 
acts. The  very  fact  that  for  ten  years  or  more  this  embankment 
had  been  in  the  same  condition,  and  that  so  far  as  appears  no  sim- 
ilar accident  had  occurred,  is  most  cogent  evidence  of  the  lack  of 
any  negligence  on  the  part  of  the  city  in  failing  to  guard  this  spot. 
It  is  upon  this  principle  that  several  cases  have  been  decided  in 
this  court,  even  with  reference  to  carriers  of  passengers,  in  which 
case  the  law  exacts  a  higher  degree  of  care  than  it  doec  in  the  case 
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of  municipul  corporations  in  relation  to  their  highways.  That 
which  never  happened  before,  and  which  in  its  chai*acter  is  such  as 
not  to  uaturallj  occur  to  prudent  men,  to  guard  against  its  liappen- 
iug  at  all,  cannot,  when  in  the  coui*se  of  years  it  does  happen,  fur- 
nisii  gooil  ground  for  a  charge  of  negligence  in  not  foreseeing 
its  possible  liappening  and  guarding  against  that  remote  contin- 
gency. See,  on  this  subject,  Dougan  v.  Cliamplain  Tram.  Co.y  56 
N.  Y.  1 ;  Cleveland  v.  Steamboat  Co.,  68  N.  Y.  306 s  Loftv^  v. 
Union  Ferry  Co.,  81  N.  Y.  455 ;  s.  c,  38  Am.  Rep.  533. 

This  is  unlike  the  cases  of  Kennedy  t.  Mayor,  etc.,  73  N.  Y.  365, 
3.  c.,  29  Am.  Rep.  169  ;  and  Macaidey  v.  Mayor ,  etc.^  67  N.  Y.  602. 
In  the  first  case  it  was  very  properly  argued  that  the  absence  of  the 
string  piece  on  the  dock  was  a  plain  neglect  to  do  what  ordinary 
prudence  would  suggest  as  proper  in  fulfillment  of  the  duty  of  the 
city,  to  keep  the  dock  in  a  safe  condition,  and  that  its  absence  was 
the  jiroximate  cause  of  the  injury.  This  court  held  that  in  decid- 
ing the  question  arising  upon  granting  a  motion  for  a  nonsuit,  it 
wjis  to  be  assumed  that  it  was  the  duty  of  the  city  to  put  a  string 
I)iece  upon  the  dock,  and  that  it  had  negligently  omitted  to  perform 
it,  and  that  there  was  no  negligence  on  the  part  of  the  plaintiff  in 
the  management  of  the  horse  and  cart.  This  was  to  be  assumed  be- 
cause the  evidence  upon  the  question  was  such  as  to  require  its  sub- 
mission to  the  jury,  instead  of  being  passed  upon  adversely  by  the 
court. 

The  case  of  Macauley  was  wliere  the  negligence  of  the  defendant 
caused  the  fright  of  the  horse,  and  the  fact  that  the  horse  was 
momentarily  by  fright  beyond  the  control  of  the  driver  did  not,  as 
matter  of  law,  excuse  the  defendant's  negligence  which  caused  the 
injury. 

In  hotli  cases  the  injury  resulted  from  a  cause  which  the  court 
said  might  be  held  by  the  jury  to  be  the  neglect  of  the  defendant 
to  perform  its  duty,  while  in  this  case  we  cannot  see  that  as  to 
drivers  on  this  street  there  was  any  duty  to  fence  this  embankment, 
or  that  a  failure  to  fence  could  be  construed  as  negligence  on  the 
part  of  the  city,  for  the  reason  already  given,  that  an  accident  of 
this  nature,  caused  by  an  unruly  or  uncontrollable  horse,  was  such 
a  remote  and  improbable  occurrence  that  negligence  could  not  be 
founded  upon  a  failure  to  foresee  and  guard  against  it. 

The  principle  is  not  altered  by  the  special  provision  contained  in 
the  charter  of  defendant,^giving  it   power  through   its   common 
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council  **  to  compel  or  cause  the  making  and  repairing  of  railings  at 
exposed  places  in  the  streets/' 

**  Exposed  places/'  with  reference  to  such  a  case  as  this,  must 
mean  ^*  dangerous  places,"  and  considering  the  facts  in  this  case,  we 
do  not  think  this  ,was  such  j,  dangerous  or  exposed  phicc  that  a  fail- 
ure to  guard  it  with  railings  could  fairly  be  called  negligence. 

The  cases  cited  by  plaintiff's  counsel  as  to  the  duty  of  a  town  or 
city  to  guKtd  the  edge  of  a  road  passing  along  a  precipice  do  not 
control  the  decision  of  this  case.  Those  are  cases  where  the  road- 
way itself  runs  along  such  a  place  and  danger  from  the  want  of  a  rail- 
ing was  naturally  to  be  apprehended,  while  here  the  roadway  was  per- 
fectly safe,  in  first  class  condition,  bounded  by  a  gutter  or  curb- 
stone eight  inches  high  and  ten  feet  of  sidewalk,  and  where  no 
danger  from  the  embankment  was  possible  until  the  horse  should 
leave  the  road,  drag  his  wagon  over  this  curb-stone  and  sidewalk 
and  then  fall  over  the  "exposed"  place.  This  could  not  be  done 
unless  voluntarily  or  by  reason  of  the  fright  of  the  horse  making 
him  uncontrollable,  and  as  to  the  latter  contingency  we  have  al- 
ready discussed  it.  The  same  reasons  prevail  as  to  railings  on  a 
bridge,  for  their  absence  would  strike  every  one  as  a  plain,  if  not 
criminal  neglect  of  even  ordinary  care. 

We  think  this  accident  was  such  a  remote  contingency  that  a 
failure  to  guard  against  it  was  not  negligence,  and  it  was  error  to 
submit  the  question  to  the  jury. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  costs 

to  abide  the  event. 

Judgment  reversed. 

All  concur  except  Danforth,  J.,  not  voting. 

Note  by  the  Reporter. —  See  Atlanta  v,  WUean,  60  Ga.  478  ;  s.  c,  27  Am. 
Rep.  896  ;  Mom  v.  Burlington,  60  Iowa,  488  ;  8.  c,  46  Am.  Rep.  83  ;  Banui 
V.  ahicopee,  188  Mass.  67  ;  s.  c,  52  Am.  Rep.  259  ;  Drew  v.  SiUtan,  55  Vt.  586; 
8.  c,  4j  Am.  Rep.  644  ;  Beardsley  v.  Hartford,  50  Conn.  529 ;  8.  c,  47  Am. 
Rep.  677  ;  Srranton  v.  J3tK»  102  Penn.  St.  378 ;  8.  c.  48  Am.  Rep.  211  ;  ^- 
gerald  v.  Berlin,  51  Wis.  81  ;  8.  c,  37  Am.  Rep.  814 ;  ffej/  v.  Philadelphia, 
81  Penn.  St-  44  ;  8.  c,  22  Am.  Rep.  783. 

Dillon  says  (Mun.  Corp.,  §  1005) :  ''  The  duty  is  not  an  absolute  one.  Thus 
towns  are  not  absolutely  bound  to  fence  or  to  erect  barriers  to  prevent  travellers 
from  getting  outside  of  the  road  or  way.  A  municipal  corporation  may  deter- 
mine for  itself  to  what  extent  it  will  guard  against  mere  possible  accidents 

*  *  *  But  when  a  rail  or  barrier  is  reasonably  necessary  for  the  security 
of  travellers  on  the  road,  which  from  its  nature  would  be  otherwise  unsafe,  it 
is  negligence  not  to  construct  and  maintain  such  barrier." 
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In  Borough  of  PUtitan  ▼.  Hart,  80  Penn.  St.  389,  at  a  point  on  one  of  the 
prindpal  streets  of  a  town  of  about  ten  thousand  inhabitants,  a  railroad  ran 
parallel  with  the  street,  but  about  twelve  feet  below  its  level.  There  was  no 
railing  at  the  side  of  the  street.  A  team  of  horses  became  frightened  at  a  pass- 
ing engine,  ran  over  this  unguarded  side,  and  the  driver  was  seriously  injured. 
//M^  that  the  direct  cause  of  the  injury  was  the  want  of  a  proper  barrier  at 
tlie  side  of  the  street,  and  that  under  the  circumstances  the  question  of  the 
oegligence  of  the  town  authorities  was  properly  left  to  the  jury.  The  court 
said  :  "  Complaint  is  made  that  the  court  below  suffered  the  jury  to  pa^s  upon 
the  question,  whether  the  borough  officers  were  negligent  in  permitting  this 
precipice  to  remain  unfenced,  and  whether  the  plaintifE*s  loss  resulted  from 
that  neglect.  But  we  do  not  see  how  the  court  could  have  refused  so  to  do. 
The  accident  happened  directly  from  the  want  of  a  barrier  between  the  street 
and  the  cut.  The  driver  was  not  in  fault ;  he  managed  his  team  as  well  as  he 
could  under  the  circumstances,  but  he  had  so  little  of  either  time  or  space  in 
which  to  control  and  quiet  his  horses  that  his  efforts  were  unavailing.  It  is 
true  that  without  the  frightening  of  the  horses  there  would  have  been  no 
accident ;  but  the  horse  is  naturally  a  timid  animal,  and  is  so  liable  to  fright 
that  those  having  charge  of  the  public  highways  ought  to  make  reasonable 
provision  for  a  matter  so  common  and  so  likely  to  happen  at  any  time.  Horses 
abound,  but  horses  that  never  frighten,  or  are  never  fractious,  are  eiLceedingly 
rare,  and  if  roads  were  to  be  constructed  only  for  such  animals,  there  must 
needs  be  but  little  travelling  upon  them.  We  think  it  was  well  said  in  the  case 
of  Lower  M<icu7igie  Township  v.  MerkJioffer,  71  Penn.  St.  276,  that  it  was 
no  defense  that  by  careful  driving  the  accident  might  have  been  avoided,  since 
that  would  fall  far  short  of  the  purpose  of  a  public  highway.  In  the  case  of 
Newlia  TouynsJdp  v.  Dcms,  77  Penn.  St.  817,  the  accident  occurred  through 
the  fright  of  a  horse  upon  a  bridge,  unprotected  by  side  railings  ;  but  it  was 
not,  in  that  case,  pretended  that  the  omission  of  such  railing  was  not  per  se 
neglect,  or  that  the  fright  of  the  horsc*  relieved  the  township  of  liability.  Now 
it  is  hard  to  understand  why  a  precipice  at  the  side  of  a  narrow  street  does 
not  require  fencing  quite  as  much  as  the  sides  of  a  bridge.  Such  in  ikci  is  the 
very  point  in  Macungie  v.  Merkhoffer,  for  there  it  was  held  that  the  township 
was  bound  t<>  fill  up,  or  fence  off.  a  dangerous  excavation  at  the  side  of  a  public 
road.  We  can  readily  understand  and  excuse  the  want  of  precautions  of  this 
kind  in  wild  and  sparsely-settled  portions  of  the  State,  for  the  finances  of  the 
townshi])sare  exhausted  in  the  making  of  roads  even  of  an  inferior  character  ; 
but  wc  can  neither  understand  nor  excuse  the  motive  of  a  borough  of  ten 
thousand  inhabitants,  in  refusing  to  properly  guard  a  place  on  its  main 
thoroughfare,  so  dangerous  as  that  now  under  consideration,  especially  when 
the  expense  of  so  doing  would  be  but  trifltng.  In  Hey  v.  Philadelphia  CUyy 
81  Penn.  St.  44;  B.  c,  22  Am.  Rep.  733,  we  have  a  much  stronger  case  for  the 
defense  than  the  one  in  hand,  for  there  the  roadway  was  of  good  width  and  at 
If  *ast  partially  protected  by  the  sidewalk  and  curb;  besides  this,  the  driver  had 
left  lii.sseat  by  jumping  from  the  buggy  —  the  horse  had  torn  away  from  him, 
and  it  was  whilst  in  its  undirected  flight  that  it  went  over  the  nver  bank.  Here, 
on  the  other  hand,  we  have  not  only  the  proximity  of  the  railroad,  but  a  very 
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narrow  and  whoUj  unp!K>tected  street,  and  we  have  also  the  driver  maintaining 
his  seat  and  endeaToiing*  to  guide  his  team  to  the  rery  last  moment.  There  is 
certainly  then  but  little,  if  any,  doubt  bat  that  the  negligenee  of  the  borough 
anthorities  was  the  direct  cause  of  the  accident  oom^ained  of,  with  its  result- 
ing damsges." 

In  Kelley  ▼.  City  of  Calumlms,  41  Ohio  St.  263,  the  court  said  :  "The  plain- 
tiff was  walking  along  the  sidewalk  immediately  before  the  aocidentoocurred. 
The  place  where  he  fell  into  the  excavation  was  about  thirty  feet  from  the 
sidewalk  or  street  proper.  The  north  end  of  the  excavation  did  not  come 
within  thirty  feet  of  the  street.  A  person  therefore  in  the  ordinary  oae  of  the 
sidewalk  would  seem  to  have  been  out  of  all  xwssible  danger  of  falling  into 
the  excavation.  If  the  excavation  had  been  so  near  the  street  that  a  person  had 
fallen  into  it  while  passing  on  the  sidewalk  and  in  the  ordinary  use  of  it,  a 
liability  for  resulting  injury  would  follow.  This  excavation  was  so  far  from 
the  street  that  It  could  have  caused  no  injury,  except  when  the  person  passing 
along  the  sidewalk  turned  out  of  his  way,  as  the  plaintiff  clearly  did  in  this 
case,  and  went  to  it  —  unless  the  stone  pavement  from  the  sidewalk  to  the  north 
end  of  the  excavation  is  to  be  treated  as  a  continuation  of  the  sidewalk,  and 
the  liability  of  the  city  is  to  attach  for  all  places  of  danger  near  to  the  side- 
walk thus  extended.  If  the  continuation  of  the  stone  pavement  beyond  the 
street,  by  its  direction  and  surroundings,  misled  the  plaintiff  into  the  belief 
that  he  was  still  on  the  street,  and  if  he  walked  upon  it  not  thinking  and 
having  no  reason  to  think  he  was  beyond  the  street,  the  liability  of  the  city 
doubtless  would  continue.  Bat  if  he  knew,  or  if  from  the  surroundings  he 
ought  to  have  known  that  while  walking  on  the  stone  pavement  between  the 
street  and  the  north  end  of  the  excavation,  he  was  not  in  the  street,  but  had 
turned  out  of  it,  he  should  no  longer  rely  upon  protection  from  dangerous 
places  into  which  he  might  wander  by  following  the  stone  pavement.  If  he 
had  this  knowledge  his  right  to  protection  from  dangerous  places  to  which  it 
might  lead  him  was  the  same  whether  he  walked  on  the  stone  pavement  or  on 
the  natural  surface  of  the  ground.  He  says  in  his  testimony  that  when  Mr. 
Beak,  who  was  with  him,  spoke  of  urinating,  he  said,  '  then  go  off  the  street. 
It  is  quite  clear  from  this  statement  that  while  the  pl^ntiff  was  walking  on  the 
stone  pavement,  after  he  left  the  sidewalk,  he  knew  he  was  out  of  and  beyond 
the  limits  of  the  street.  He  did  not  go  to  the  place  where  he  received  the 
injury  because  he  thought  or  supposed  that  while  he  was  going  there  he  was 
in  the  street.  He  knew  he  was  not  in  the  street,  and  followed  the  pavement 
because  it  led  away  from  the  street.  The  plaintiff  following  the  stone  pave- 
ment under  these  circumstances  is  not  entitled  to  protection  from  injury  from 
places  of  danger  adjacent  to  the  pavement  as  if  he  had  encountered  similar 
dangers  in  the  lawful  and  proper  use  of  the  sidewalk  within  the  limits  of  the 
street." 

In  BuTKsh  V.  JBd&fiton,  90  N^  C.  181,  it  was  held  that  a  town  is  liable  in  dam- 
ages to  one  who  receives  an  injury  by  falling  in  an  excavation  near  the  side- 
walk made  by  the  owner  of  a  lot  for  a  cellar,  where  it  appears  there  was  no 
concurring  negligence  and  the  municipal  authorities  failed  to  canae  to  be 
erected  a  railing  to  prevent  accidents  to  passers-by.     The  ooort  said  :     "  The 


MAKCU  TEKM,  1887.  529 


Hubbell  V.  City  of  Yonkera. 


defendants  insist  that  the  excavation  mentioned  was  not  in  the  street,  and  there- 
fore thej  are  not  liable.  This  defense  is  not  tenable.  It  was  immediatelj 
along  the  side  of  the  street  and  rendered  it  precipitous  and  dangerous.  Persona 
passing  the  street  on  foot  go  almost  exclnsivelj  on  the  sidewalk,  and  there  is 
generally  much  passing  over  them  in  the  night-time.  One  walking  on  the 
sidewalk  at  any  time,  much  oftener  at  night,  especially  in  the  absence  of  light, 
might,  by  accident,  stumble  and  fall  over  the  steep  edge.  Not  infrequently, 
crowds  of  people  pass  along  the  sidewalk,  and  on  such  occasions,  a  misstep  of 
one  might  precipitate  one,  two  or  more  persons  into  the  pit.  The  side  of  the 
street  is  a  material  part  of  it,  and  must  be  kept  free  from  danger,  however  the 
same  may  arise,  as  well  as  other  portions  of  the  street.  Pits  and  other  dangerous 
places  immediately  adjoining  it  and  near  to  it  make  it  perilous,  and  such  places 
are  nuisances.  When  these  are  permitted  to  exist  and  the  streets  are  not  prop- 
eriy  protected  against  them,  the  latter  are  not  in  reasonable  repair    *    *    * 

In  this  case,  the  excavation  was  manifestly  a  dangerous  one  and  a  source  of 
peril  to  everybody  passing  on  the  sidewalk,  expecially  at  night.  It  was  tolerated 
for  a  month  ;  no  light  was  placed  near  it  at  night  to  warn  the  passenger ;  there 
wab  no  railing  to  protect  him,  and  a  slight  misstep  might  precipitate  him  over 
the  perilous  edge.  It  was  the  obvious  duty  of  the  defendants  to  abate  such  a 
nuisance,  or  if  circumstances  required  that  the  place  should  remain  open  so 
long,  then  to  compel  the  owner  to  place  a  railing  along  the  edge  of  the  street, 
or  have  it  done  at  his  expense." 

In  Spaulding  v.  Inhabitants  of  Window,  74  Me.  528,  the  plaintiff  was  travel- 
ling with  his  horse  and  wagon  upon  a  road  in  the  town  of  Winslow,  when  the 
horse  took  fright  at  a  hole  in  a  culvert  upon  the  road,  and  by  the  action  of  the 
horse  the  wagon  was  carried  into  the  adjoining  ditch,  and  the  plaintiff  was 
thf  reby  injured.  By  a  statutory  provision  the  defective  culvert  imposed  no 
liability  upon  the  town,  not  having  been  in  existence  for  twenty-four  hours 
before  the  accident  happened.  The  defect  complained  of  in  the  writ  is  the 
want  of  a  railing  between  the  travelled  way  and  the  ditch.  Held,  among  other 
things,  that  there  could  be  no  recovery  on  that  ground.  The  court  said  : 
*'  There  are  many  thousands  of  such  places  within  this  State.  If  railings  were 
required  for  them,  towns  would  have  extraordinary  burdens  to  maintain  their 
roads.  The  plaintiff  had  twenty  three  feet  of  width  of  road  for  his  team  about 
five  feet  wide,  to  pass  over  in  the  light  of  day.  We  feel  well  assured  that 
some  cause  other  than  a  defective  way,  for  which  the  town  was  answerable, 
produced  the  accident.'* 

In  City  of  Wyandotte  v.  Oibsan,  25  Kans.  336,  the  court  said:  "The  general 
facts  are,  that  the  city,  in  grading  Fourth  street  south  from  Minnesota  avenue, 
made  a  cut  in  front  of  the  residence  of  James  A.  Cruise  of  about  forty  feet  in 
width  and  from  twelve  to  fifteen  feet  in  depth.  As  the  street  was  eighty  feet 
in  width,  there  was  a  space  of  about  twenty  feet  between  the  front  fence 
around  Mr.  Cruise's  lots  and  the  edge  of  the  embankment.  Along  this  edge, 
no  railing,  light  or  other  guard  against  accident  was  placed.  On  the  evening 
of  the  injury,  Mr.  Gibson  went  to  the  house  of  Mr.  Cruise  to  pay  some  money 
After  tranaaeting  this  business,  he  started  home,  and  the  night  being  very 
dark,  fell  off  the  embankment  and  received  the  injuries. 
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"  Now  the  negligence  impated  to  the  citj  was  not  in  the  manner  in  which 
the  grading  was  done,  or  in  grading  onlj  half  the  width  of  the  street,  for  the 
work  was  properly  done,  and  the  width  of  the  cat  was  a  matter  for  the  coandl 
to  determine,  hat  in  leaving  snch  an  embanlonent  in  the  street  without  railing, 
light  or  other  gnard  against  sach  accidents  as  that  which  hef ell  plaintifpB 
Intestate.  Indeed  the  same  qaestion  of  negligence  woald  arise  if  the  embank- 
ment had  been  a  natural  one  instead  of  being  caused  hj  the  city's  grading, 
though  there  might  perhaps  be  a  greater  necessity  for  erecting  barriers  in  the 
one  case  than  in  the  other.  Whether  the  omission  was  negligence  depends  on 
many  things :  the  proximity  to  the  business  portion  of  the  dty  ;  the  amount 
of  travel  over  the  street ;  the  depth  of  the  cut ;  and  indeed  every  other  fact 
bearing  upon  the  question  of  the  probability  of  the  occurrence  of  Just  such  an 
accident  as  did  in  fact  happen.  There  might  be  no  negligence  in  leaving 
unprotected  an  embankment  in  an  unfrequented  street  in  a  remote  portion  of 
the  city,  and  yet  the  grossest  negligence  in  leaving  unprotected  a  similar 
embankment  on  the  main  street  and  in  the  heart  of  the  city.  And  this  ques- 
tion of  negligence  is  one  of  fact  for  the  jury,  subject  to  the  revising  power  of 
the  court  only  when  there  is  manifest  error  in  their  decision." 

A  town  is  not  bound  to  erect  barriers  to  prevent  travellers  from  straying  from 
a  highway,  although  theie  is  a  dangerous  place,  at  some  distance  from  the 
highway,  which  they  may  reach  by  so  straying.  Puffer  v.  Orange,  122  Mass. 
889.    Followed  in  Daily  v.  OUy  of  Warceeter,  181  Mass.  452. 


People  v.  O'Sullivan. 

a04N.  Y.481.) 

Oriminal  law  —  rape — previous  attempt  —  complaint  —  dek^  in  making. 

On  a  trial  for  rape,  evidence  of  an  unsuccessful  attempt  by  the  defendant  a  few 
days  previous  is  competeht. 

Evidence  of  the  first  complaint  of  the  prosecutrix,  ten  months  after  the  offense, 
is  incompetent. 

The  delay  is  not  excused  by  threats  of  the  defendant,  a  priest,  to  the  prosecu- 
trix at  confession,  that  if  she  told  of  him  she  would  go  to  hell. 

CONVICTION  of  rape  reversed  at  Oeneral  Term.    The  opinion 
states  the  case. 

Ceylon  H,  Lewis,  for  appellant. 

John  C,  Hunt,  for  respondent. 

Earl,  J.     The  defendant  was  convicted  in  the  Onondaga  Oyer 
and  Terminer  of  the  crime  of  rape,  committed  upon  Abbie  O'Connor, 
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on  the  6th  day  of  May^  1884.  He  was  a  Roman  Catholic  priest  in 
charge  of  a  church  at  Camillus  in  Onondaga  county.  The  com- 
plainant was  a  domestic  working  for  him  in  the  parsonage  which 
adjoined  the  church.  She  testified  that  she  was,  at  the  time  of  the 
alleged  crime,  aboat  seventeen  years  old;  but  there  was  other  evi- 
dence, apparently  more  reliable,  that  she  was  about  twenty.  Be- 
fore she  went  to  live  with  him,  she  resided  with  her  foster  parents, 
who  brought  her  up  from  infancy,  and  she  and  they  were  members 
of  and  regular  attendants  at  his  church.  She  went  into  his  service 
on  the  25th  day  of  January,  1884,  and  from  that  time  forward  his 
family  consisted  of  himself,  Mrs.  Doehner,  his  housekeeper,  Timo- 
thy O'Snllivan,  his  man  servant,  and  the  complainant. 

She  testified  that  the  defendant  entered  her  bed-room  in  the 
night-time  and  there  outraged  her.  At  that  time  the  housekeeper 
was  in  New  York,  and  she  was  alone  in  the  house  with  him  and 
the  man  servant.  No  criminal  complaint  was  made  against  him 
until  November,  1885,  and  he  was  not  indicted  until  January,  1886. 

Upon  the  trial  after  the  complainant  had  testified  to  the  rape^ 
she  was  permitted  against  the  defendant's  objection,  to  testify  that 
four  days  previously.he  made  an  attempt  to  ravish  her,  that  she  re- 
sisted him  and  that  ^e  failed.  For  the  reception  of  this  evidence, 
the  court  at  General  Term,  as  appears  by  the  opinion  there  pro- 
nounced and  concurred  in  by  a  majority  of  the  judges,  reversed  the 
conviction,  holding  that  it  was  incompetent  upon  the  trial  of  the 
defendant  for  the  crime  alleged  to  prove  any  other  crime  committed 
or  attempted  by  him.  We  do  not  agree  with  the  learned  General 
Term  in  the  view  thus  taken  of  this  evidence.  It  is  quite  true  that 
it  is  a  general  rule  of  law  that  upon  the  trial  of  a  prisoner  for  one 
offense  it  is  improper  to  prove  that  he  has  been  guilty  of  other  of> 
fenses;  as  where  a  prisoner  is  put  upon  trial  for  larceny,  or  burglary; 
or  murder,  it  is  incompetent  to  prove  that  he  has  been  guilty  of 
other  larcenies  or  burglaries  or  murders  or  other  crimes.  In  this 
case  it  would  have  been  incompetent  to  prove  that  the  defendant 
had  committed  or  attempted  to  commit  a  rape  upon  any  other 
woman.  But  where  a  prisoner  is  tried  for  a  particular  crime,  it  is 
always  competent  to  ^how,  upon  the  question  of  his  guilt,  that  lie 
had  made  an  attempt  at  some  prior  time,  not  too  distant,  to  com- 
mit the  same  offense.  Upon  the  trial  of  a  prisoner  for  mui-der  it  is 
competent  to  show  that  he  had  made  previous  threats  or  attempts 
to  kill  his  victim.    PeopU  v.  Jones,  99  N.  T.  667.     Upon  the  same 
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principle  it  must  alwiiys  be  competent  to  show  that  one  charged 
witli  rape  had  previously  declared  his  intention  to  commit  the  of- 
fense, or  had  previously  made  an  unsuccessful  attempt  to  do  so. 
In  this  case  if  witnesses,  other  than  the  complainant,  could  have 
been  called,  who  witnessed  the  unsuccessful  attempt  of  the  defend- 
ant to  ravish  the  complainant  four  days  before  the  crime  was  in 
fact  accomplished,  no  one  would  have  questioned  the  competency 
of  their  evidence.  And  the  evidence  is  not  rendered  incompetent 
because  it  comes  from  the  complainant  herself.  It  is  not  as  valu- 
able, or  trustworthy,  or  important,  as  if  it  had  come  from  other 
witnesses.  It  probably  did  not  haye  a  very  important  bearing  with 
the  jury,  because  unless  they  believed  her  evidence  as  to  the  prin- 
cipal offense  they  would  not  believe  her  evidence  as  to  the  prior  at- 
temj)!.  But  it  may  have  had  some  tendency  to  corroborate  her 
story  a:9  to  the  principal  offense,  and  thus  may  have  had  some 
weight  with  tlie  jury.  But  whether  it  was  important  or  not  there 
is  no  rule  which  condemns  it,  and  there  is  abundant  authority  to 
justify  its  reception.  Whart  Crim.  Ev.  35,  4G,  49;  State  v.  Knapp^ 
4j  X.  H.  148,  156;  Strang  v.  People,  24  Mich.  16;  Sharp  v. 
State,  15  Tex.  App.  171;  Regina  v.  Rearden,  4  F.  &  F.  76;  Regina 
v.  Jones,  4  L.  R.  154;  Rex  v.  Chambers,  3  Cox,Cr.  C.  92;  Williams 
v.  State,  8  Humph.  585;  State  v.  Walters,  45  Iowa,  389;  Comers  v. 
yichols,  114  Mass.  285;  s.  c,  25  Am.  Dec.  420;  Comers  v.  Lahey, 
14  Gray,  92;  ComWs  v.  Merriam,  14  Pick.  618;  State  v.  Marvin,  35 
N.  H.  22;  State  v.  Wallace,  9  K  H.  515;  State  v.  Way,  5  Neb. 
28T;  Lamon  v.  State,  20  Ala.  65;  s.  c.  56  Am.  Dec  182. 

We  do  not  agree  therefore  that  the  judgment  should  have  been 
reversed  on  account  of  the  reception  of  the  evidence  idladed  to. 
But  there  is  at  least  one  other  error  disclosed  by  the  record  for 
whicli,  we  think,  the  conviction  ought  to  have  been  reversed. 

As  before  stated,  the  alleged  rape  was  committed  in  defendant's 
house,  on  the  6th  day  of  May,  1884.  The  complainant  remained 
in  his  service  from  that  time  until  the  twentieth  day  of  August 
following,  without^  in  any  manner,  by  speech,  action  or  appearance, 
disclosing  or  intimating  to  any  one  that  she  had  suffered  this  great 
wrong.  During  that  time  she  visited  her  foster  parents,  whose 
])lace  of  residence  was  not  far  distant  from  GamilluB,  and  saw  them 
nearly  every  Sunday  at  church  and  at  defendant's  house,  having 
full  and  free  communication  with  them  in  defendant's  absenoe. 
When  she  left  the  service  of  the  defendant  it  was  apparently  not  on 
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accoant  of  the  crime  that  had  been  committed  upon  her^  but  be- 
cause he  whipped  her  for  some  trifling  offense.  Then  she  went 
home  to  live  with  her  foster  parents,  and  remained  there  until  the 
tenth  day  of  September,  and  then  she  went  to  Syracuse  to  work  in 
a  situation  procured  for  her,  at  her  request,  by  the  defendant;  and 
while  living  there,  on  the  twenty-eighth  day  of  March,  she  disclosed 
to  Father  Moriarty,  a  Roman  Catliolic  priest,  at  confessional,  that 
the  assault  had  been  committed  upon  her;  and  that  was  the  first 
disclosure  of  the  crime  made  by  her  to  any  person.  Her  testimony, 
as  to  this  disclosure,  was  objected  to  and  received  under  objection 
and  exception.  During  all  the  time^  from  the  sixth  of  May  to  the 
twenty-eighth  of  March,  nearly  eleven  months,  there  was  not  a  day 
when  she  could  not  have  made  a  disclosure  to  some  one.  She  was 
at  perfect  liberty  to  leave  the  defendant's  house  at  any  time,  and 
she  remained  there  of  her  own  free  will  and  consent.  The  only 
excuse  put  forth  for  the  great  delay  in  making  the  disclosure  is 
based  upon  the  following  facts:  She  testified  that  after  the  assault 
upon  her  she  went  voluntarily,  and  without  any  solicitation  of  the 
defendant,  to  his  confessional  and  confessed  to  him,  while  living 
with  him,  on  three  different  occasions;  and  that  on  each  occasion 
he  asked  her  whether  she  had  told  any  thing  about  the  assault  upon 
her,  and  she  replied,  "no,  father,*'  and  he  said,  "God  bless  you, 
my  child."  She  also  testified  that  while  she  lived  with  him  he  told 
her  it  was  a  sin  to  "tell  on  a  priest,*'  and  that  if  she  ever  "told  on 
a  priesf  she  would  go  to  hell  or  purgatory.  She  further  testified 
that  she  did  not  go  to  confessional  again  until  the  28th  day  of 
March,  1885,  when  she  made  the  disclosure  to  Father  Moriartv. 
and  that  she  told  him  about  it  the  first  time  she  went  to  his  con- 
fessional. 

It  may  well  be  that  the  fact  that  this  disclosure  was  made  at  the 
confessional  under  the  sanction  of  religion,  gave  it  additional  weight 
with  the  jury.  But  we  are  of  opinion  that  such  a  disclosure,  made 
nearly  eleven  months  after  the  commission  of  the  alleged  assault, 
was  too  remote  to  be  received  in  evidence.  There  was  nothing 
whatever  to  justify  the  delay. 

It  is  a  general  rule  that  the  evidence  of  a  witness  can  never  be 
corroborated  or  confirmed  by  proof  that  the  witness  stated  the  same 
facts  testified  to  in  court  on  some  occasion  when  not  under  oath. 
Such  statements,  like  all  hearsay  evidence,  are  excluded  as  unsatis- 
factory and  incompetent.     But  there  is  an  exception  to  the  rule  in 


534  NEW  YORK, 

People  V.  O'Sallivan 


the  case  of  rape.  The  outrage  in  such  a  case  upon  a  virtuous  fe- 
male is  so  great  that  there  is  a  natural  presumption  that  at  the  first 
suitable  opportunity  she  would  make  disclosure  of  it;  and  she  would 
be  so  far  discredited  if  she  did  not  make  the  disclosure,  for  the 
purpose  of  confirming  her  evidence  where  she  is  a  witness,  such 
•disclosure  may  be  received.  But  where  the  disclosure  is  not 
recent,  as  soon  as  suitable  opportunity  is  furnished,  the  reason  for 
receiving  it  in  evidence  does  not  exist,  and  the  principle  justifying 
its  reception  does  not  apply.  In  1  Hale's  Pleas  of  the  Grown,  632, 
it  is  said  that  the  ^^complainant  must  make  fresh  discovery  and 
pursuit  of  the^offense  and  offender,  otherwise  it  carries  a  presump- 
tion that  her  suit  is  but  malicious  and  feigned.  In  I  East's  Pleas 
of  the  Grown,  445,  it  is  said  that  the  evidence  of  the  complainant 
''  is  confirmed  if  she  presently  discovered  the  offense  and  made 
pursuit  for  the  offender;  and  that  *' her  evidence  is  discredited  if 
43he  concealed  the  injury  for  any  considerable  time  after  she  had 
opportunity  to  complain,"  and  the  same  language  is  substantially 
embodied  in  4  Blackstone's  Gommentaries,  214.  In  Baccio  v. 
People^  41  N.  Y.  265,  the  defendant  was  indicted  for  rape,  and 
npon  the  trial  the  prosecution  was  permitted  to  give  evidence  that 
the  complainant  disclosed  the  crime  to  her  mother  twenty-four 
days  after  its  commission,  and  the  conviction  in  that  case  was 
reversed  on  the  ground  that  the  mother  of  the  complainant  was 
permitted  to  testify  in  detail  on  her  direct  examination  to  the 
statements  made  to  her  by  the  complainant  of  the  time  and  man- 
ner of  the  offense.  Judge  Woodruff,  writing  the  opinion,  said: 
''  I  was  at  first  inclined  to  say  that  evidence  of  any  complaint  made 
so  long  after  the  alleged  injury,  and  especially  when  forced  from 
the  daughter  by  the  mother  after  her  daughter  had  once  declared 
that  her  injury  was  due  to  a  fall,  should  not  have  been  received  at 
all  from  any  person.  The  complaint  was  certainly  not  made 
recently  after  the  alleged  outrage.  But  in  a  case  in  which  the  fact 
of  complaint  is  admissible,  it  is  perhaps  competent  to  explain  the 
want  of  such  early  complaint  by  facts  which  show  that  it  was 
impracticable,  or  that  it  was  prevented  by  circumstances  consistent 
with  the  natural  impulse  to  complain  thereof,  so  far  at  least  as  to 
destroy  the  presumption  of  falsehood  derivable  from  concealment 
on  the  part  of  the  female."  In  the  course  of  his  opinion  the  same 
learned  judge  said,  that  the  rule  admitting  such  declarations  in 
pases  of  rape  is  an  exception  to  the  general  rule  excluding  declara- 


MARCH  TERM,  1887.  535 

People  V.  O'SalliVan. 

tions  made  out  of  courts  by  a  person  who  has  been  or  might  be 
examined  as  a  witness^  and  is  properly  confined  within  narrow 
limits;  and  he  suggested  that  the  reason  for  the  admission  of  such 
declarations  is,  '*  that  it  is  so  natural  as  to  be  almost  inevitable^ 
that  a  female  upon  whom  the  crime  has  been  committed  will  make 
immediate  complaint  thereof  to  her  mother,  or  other  confidential 
friend;  and  inasmuch  as  her  failure  to  do  so  would  be  strong 
CTidencc  that  her  afiSrmation  on  the  subject^  when  examined  as  a 
witness,  was  false,  that  the  prosecution  may  anticipate  such  a  claim 
by  al!irmative  proof  that  complaint  was  made." 

In  Higghis  v.  People,  68  N.  Y.  377,  the  defendant  was  indicted 
for  rape.  In  that  case  it  appeared  that  the  prosecutrix  arrived  in 
New  York,  an  entire  stranger,  and  having  lost  her  baggage,  she 
was  inveigled  into  a  basement  on  a  pretense  of  finding  it,  where 
she  was  outraged.  Upon  coming  out  into  the  street  she  met  a 
woman  who  asked  her  what  was  the  matter,  also  a  policeman  who 
took  her  to  the  station  house.  To  neither  of  these  did  she  state 
the  real  offense;  but  it  appeared  that  as  soon  after  arriving  at  the 
station  house  as  her  excitement  would  admit,  she  stated  the  fact 
to  the  police  captain.  Upon  these  facts  defendant's  counsel 
request-ed  the  court  to  charge  that,  *'if  the  jury  believe  the  prose- 
cuting witness  did  not  make  prompt  disclosure  of  the  alleged 
wrong,  it  is  a  circumstance  against  her,  casting  a  great  discredit 
on  her  testimony  and  tends  strongly  to  disprove  the  truth  of  the 
accusation."  This  the  court  refused  to  charge,  and  it  was  held, 
that  conceding  the  proposition  to  be  entirely  accurate,  it  was  an 
abstract  one,  as  there  was  no  ground  for  saying  that  the  disclosure 
was  not  sufficiently  prompt,  and  it  was  not  error  therefore  to  refuse 
so  to  charge.  Church,  C.  J.,  writing  the  opinion,  said:  **The 
proposition  which  the  court  was  requested  to  charge  was  substan- 
tially correct,  although  it  is  quite  general  and  somewhat  vague. 
Any  considerable  delay  on  the  part  of  a  prosecutrix  to  make  com- 
plaint of  the  outrage  constituting  the  crime  of  rape,  is  a  circum- 
stance of  more  or  less  weight,  depending  upon  the  other  surround- 
ing circumstances.  There  may  be  many  reasons  why  a  failure  to 
make  immediate  or  instant  outcry  should  not  discredit  the  witness. 
A  want  of  suitable  opportunity,  or  fear,  may  sometimes  excuse  or 
justify  a* delay.  There  can  be  no  iron  rule  on  the  subject.  The 
law  expects  and  requires  that  it  should  be  prompt,  but  there  is  and 
can  be  no  particular  time  specified.     The  rule  is  founded  upon  the 
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laws  of  human  nature,  which  induce  a  female  thus  outraged  to 
complain  at  the  first  opportunity.  Snch  is  the  natural  impulse  of 
an  honest  female." 

In  Connecticut  a  more  liberal  rule  as  to  disclosures  made  by  a  prose- 
cutrix has  been  adopted  than  prevails  in  this  State.  State  t.  Db  Wolf, 
8  Conn.  93;  s.  c,  20  Am.  Dec.  90;  State  v.  Byrne,  47  Conn.  465. 

There  it  may  be  proved,  not  only  that  she  made  disclosures  of 
the  crime,  but  the  details  of  the  crime  sis  she  disclosed  them  may 
also  be  proved.  In  the  two  cases  cited,  the  disclosures  were  made 
after  a  much  longer  time  than  in  anv  other  case  which  has  come 
to  our  attention.  In  the  first  case  the  complainant  was  deaf  and 
dumb,  and  the  disclosure  was  made  more  than  a  year  after  the 
commission  of  the  crime.  But  there  she  was  prevented  from  mak- 
ing the  disclosure  by  tlie  threats  and  influence  of  the  prisoner  over 
her,  and  it  was  held,  that  her  mental  and  physical  condition  were 
such  as  to  furnish  her  an  excuse  for  not  making  an  earlier  dis- 
closure. In  the  other  case  the  complainant  did  not  make  the  dis- 
closure until  more  than  a  year  and  a  half  after  the  commission  of 
the  crime.  But  she  was  only  twelve  years  old,  and  the  defend- 
ant was  her  step-father,  and  she  was  living  in  his  family,  and  he 
threatened  to  take  her  life  if  she  told  her  mother  or  anybody  else 
what  had  happened.  Under  such  circumstances  it  was  held  to  be 
for  the  jury,  in  weighing  her  evidence,  to  determine  what  effect 
should  be  given  to  her  failure  to  make  an  earlier  disclosure. 

It  will  be  seen  from  these  authorities  that  the  very  reason  upon 
which  the  rule  is  based  for  the  reception  of  such  evidence  requires 
that  the  disclosure  should  be  recent  and  made  at  the  first  suitable 
opportunity.  But  there  may  be  circumstances  which  will  excuse 
delay,  as  when  llie  prosecutrix  is  under  the  physical  control  of  the 
defendant,  when  she  is  among  strangers  and  there  is  no  one  in 
whom  she  can  confide,  when  she  is  induced  to  silence  by  threats, 
and  is  so  far  within  the  power  or  reach  of  the  defendant  that  the 
threats  mav  be  executed.  In  such  and  other  like  cases  delav  may 
!)e  excused,  and  the  disclosure  may  be  proved,  and  all  the  fjicts 
submitted  to  the  jury  for  them  to  determine  what  weight  shall  be 
given  to  the  disclosure,  and  what  effect  the  delay  shall  have.  But 
here  there  was  absolutely  nothing  to  justify  the  great  delay.  There 
was  no  time  after  the  commission  of  the  offense  when  she"  conld 
not  have  left  the  defendant's  house.  She  was  of  mature  age  and 
near  her  friends  and  saw  them  frequently.     She  was  in  Synicuse, 
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haying  access  to  priests  months  before  she  ottde  the  disclosare.  It 
does  not  appear  from  her  evidence  that  she  delayed  the  disclosare 
from  fear  of  the  defendant,  or  from  any  influence  of  superstition, 
or  from  the  apprehension  of  consequences  to  herself  in  this  life  or 
in  the  life  to  come. 

We  think  the  delay,  under  such  circumstances,  was  so  great  and 
so  nnjustifiable  that  as  matter  of  law  the  disclosure  should  have 
been  excluded  as  evidence,  and  that  it  was  therefore  error  to 
receive  it.  If  this  disclosure  was  competent,  then  no  disclosure, 
however  distant  from  the  time  of  the  offense,  could  be  excluded; 
and  all  such  disclosures  would  have  to  be  received  and  submitted 
to  the  jurotv  for  such  damaging  effect  as  they  would  allow  them  to 
have.  A  disclosure  at  such  a  distant  time  is  of  no  more  value  in  a 
case  of  rape  than  it  would  be  in  a  case  of  robbery,  attempted  mur- 
der, or  any  other  crime.  A  disclosure  in  a  case  of  rape  has  no  legal 
value  whatever  unless  it  is  the  natural  result  of  the  horror  and 
sense  of  wrong  which  would  prompt  every  virtuous  female  to  make 
outcry  at  the  first  suitable  opportunity. 

Our  attention  has  also  been  called  to  error  in  the  charge  of  the 
learned  trial  judge.  We  have  carefully  considered  the  charge  and 
are  constrained  to  believe  that  it  was  in  part  erroneous.  But  as  we 
have  reached  the  conclusion  that  for  the  error  to  which  we  have 
given  particular  attention  the  conviction  was  properly  reversed,  it  is 
unnecessary  to  further  notice  the  charge,  as  the  error  complained  of 
is  not  likely  to  be  repeated  upon  the  new  trial,  if  one  should  be  had. 

We  therefore  conclude  that  the  order  of  the  General  Tei*m 
should  be  affirmed. 

All  conoar«  Order  affirified* 

People  v.  Smith. 

004  N.  T.  491.) 

Criminal  law  —  dying  dednrations — preliminary  examination  —  exceptions. 

On  a  trial  for  mnTder,  dying  declarations  being  offered,  the  preliminary  ex- 
amination to  ascertain  their  admissibility  was  conducted  in  presence  of  the 
jury.  Certain  parts  of  the  declarations  were  allowed  to  go  to  the  jury  and 
others  were  exclnded.  Held,  that  exceptions  could  not  be  based  on  the  re- 
ception in  evidence  on  the  preliminary  examination  of  statements  of  the  de- 
ceased not  relating  to  the  immediate  circumstances  of  the  death,  and  which 
were  not  allowed  to  go  to  the  jury.     (See  note,  p.  548.) 
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CONVICTION  of  murder  in  first  degree.     The  opinion  states 
the  case. 

Arthur  G.  Palmer  and  John  (fBymey  for  appellant. 

McKenzit  SempUy  for  respondent. 

FiiircH;  J.  We  all  agree  in  this  case  that  no  error  was  committed 
upon  the  trial,  unless  as  to  the  single  point  which,  in  the  opinion 
of  Andrews,  J.,  is  deemed  sufficient  ground  for  ordering  a  new 
trial.  That  opinion  states  fully  and  accurately  the  facts  disclosed 
by  the  proofs,  and  shows  that  the  killing  was  admitted,  and  the 
only  issue  that  remained  was  whether  the  fatal  shot  was  accidental 
or  intentional.  It  further  holds  that  when  the  admissibility  of 
the  dying  declarations  of  Hunnon  were  brought  in  question^  it  be- 
came the  duty  of  the  court  to  determine,  as  a  preliminary  issue, 
whether  the  alleged  declarations  were  made  by  the  deceased  undei 
a  conviction  of  approaching  and  immediate  death,  and  that  such 
necessary  preliminary  examination  might,  in  the  discretion  of  the 
court,  be  conducted  in  the  presence  of  the  jury.  When  the  dying 
declarations  of  Hannon  were  offered  by  the  prosecution,  the  defense 
objected  upon  the  ground  that  they  were  not  such.  The  trial 
judge  answered,  in  substance,  that  he  could  not  determine  that 
question  until  he  knew  whether  or  not  they  were  made  in  antici- 
pation of  approaching  death.  The  defense  then  claimed  a  right  to 
cross-examine  **upon  that  point."  The  judge  answered,  "not 
just  yet/'  and  finally  said,  before  the  preliminary  examination 
began,  "when  the  district-attorney  gets  the  statements  of  the  wit- 
ness you  may  cross-examine  and  I  will  then  determine  whether  it 
comes  within  the  rule.  At  this  stage  of  the  case  there  seems  to 
have  been  no  room  for  a  misunderstanding  as  to  what  was  at  the 
moment  before  the  court.  It  was  an  issue  of  law  to  be  determined 
by  the  court  upon  facts  addressed  to  it  and  with  which  the  jury 
had  nothing  whatever  to  do.  The  defense  so  understood  it,  for 
they  sought  to  enter  at  once  upon  a  cross-examination  of  the  wit- 
ness on  that  point.  Everybody  understood  that  the  admission  of 
any  declarations  of  Hannon  was  stayed  and  barred,  until  upon  the 
examination  by  the  prosecution  and  the  cross-examination  by  the 
defense  the  issue  of  admissibility  should  be  tried  and  determined 
by  the  court.     During  the  trial  of  that  preliminary  issue  the  jnry 
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stood  merely  in  the  attitude  of  speclators.  They  had  no  concern 
with  it,  and  knew  from  the  statements  of  the  court  that  they  liad 
not.  They  understood  that  out  of  its  result  something  might  come 
before  them  as  evidence^  or  nothing,  and  that  until  the  judge 
ruled,  the  facts  developed  were  for  his  coasideration  and  not  for 
theirs.  The  fact  that  their  presence  was  not  error  shows  that  in  the 
judgment  of  the  law  a  jury  must  be  deemed  capable  of  that  amount 
of  discrimination  at  least.  And  thus  the  trial  of  the  preliminary 
issue  before  the  court  was  entered  upon  with  the  complete  knowl- 
edge and  understanding  of  all  parties.  The  district  attorney  pro- 
ceeded at  once  to  the  precise  point  and  proved  the  statement  of 
Hannon  to  his  mother,  that  he  was  ''going  to  die.^'  At  the  close 
of  about  one-half  of  a  printed  page,  directed  to  the  issue  before  the 
court,  the  prosecution  said:  ''  Now  we  think  we  have  laid  the  foun- 
dation for  declarations."  The  judge  seems  not  to  have  been  entirely 
satisfied.  The  mother  had  given  to  her  son  the  doctor's  assurance 
that  he  would  get  well.  It  had  produced  no  apparent  effect  at  the 
moment,  but  who  could  tell  that  if  the  rest  of  the  conversation  oc- 
curring thereafter  should  be  disclosed  there  might  not  appear  a 
hope  of  recovery  bom  of  that  assurance,  or  a  spirit  of  hatred  and 
revenge  inconsistent  with  the  solemn  truth  of  statements  in  the 
presence  of  death? 

The  prosecution  had  obtained  enough  for  its  purpose,  but  the 
court  had  a  duty  to  its  own  conscience;  a  duty  not  to  be  hasty  or 
to  be  misled,  and  to  make  sure  that  it  fully  and  correctly  under- 
stood the  frame  of  mind  of  the  deceased.  The  learned  judge  there- 
fore continued  the  examination,  and  at  some  point  the  district 
attorney  apparently  aided  in  its  progress,  until  the  witness  had  dis- 
closed, not  a  selected  part,  but  the  whole  of  what  deceased  said  to 
her  during  the  last  two  days  of  his  life.  Near  its  close  Hannon 
spoke  of  the  influence  of  Sweeny  with  the  police.  The  prisoner's 
counsel  asked  the  court,  "will  you  admit  this?"  to  which  the 
judge  replied:  ''  I  have  not  admitted  any  thing  yet;  I  want  to  hear 
the  whole  statement  made  by  the  deceased  before  I  determine 
whether  I  will  or  will  not  allow  the  alleged  dying  declaration  in 
evidence."  Nothing  could  be  plainer  or  more  direct  than  this. 
All  that  had  been  said  by  the  witness  was  thus  again  declared  to  be 
purely  tentative  and  preliminary,  not  yet  evidence  in  the  case  and 
wholly  directed  to  the  enlightenment  of  the  court  in  the  perform- 
ance of  its  duty.     The  statement,  thus  interrupted,    was  there- 
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upon  finished  in  a  single  sentence  more  of  about  half  a  doxen  lines. 
So  far,  no  evidence  of  Hannon's  declarations  had  been  admitted  at 
all.  They  had  been  repeated  for  the  information  of  the  court  to 
enable  it  to  perform  the  duty  of  ruling  whether  any,  and  if  so,  what 
portion  of  them  were  competent  evidence  to  be  submitted  to  the 
jury.  Until  some  such  ruling  was  made  there  could  be  nothing  to 
which  the  prisoner  could  except  as  constituting  legal  error.  What 
followed  was  in  some  respects  out  of  regular  order.  The  district 
attorney,  dropping  the  entire  subject  of  die  conversations  with  the 
deceased,  proceeded  to  examine  her,  not  upon  the  preliminary 
issue,  but  upon  matters  relating  to  the  main  issue  and  belonging  to 
the  consideration  of  the  jury.  It  would  have  been  more  regular  to 
have  first  finished  the  preliminary  issue.  The  prisouer's  counsel 
however  seems  to  have  acquiesced.  He  had  been  told  that  he 
could  cross-examine  upon  the  preliminary  issue  when  the  prosecu- 
tor had  finished.  That  time  had  come  and  he  was  at  liberty,  if  he 
cared  for  the  order  of  the  proceeding,  to  interpose  and  assert  the 
right  which  the  court  had  promised  to  give  him,  and  ask  a  decision 
of  the  preliminary  issue  before  the  trial  proper  was  resumed.  He 
did  not  do  so.  He  chose  to  sit  silent  while  the  added  proof,  com- 
petent upon  the  main  issue,  was  being  submitted  to  the  jury. 
When  the  district  attorney  closed  his  examination  of  the  witness 
the  prisoner's  counsel  asked  three  not  very  important  questions, 
and  then  turning  to  the  court  said:  ^^  I  move  now  to  strike  out  all 
the  evidence  given  by  the  witness,  in  regard  to  the  interview  with 
the  deceased,  upon  the  ground  that  it  is  inadmissible,  for  the  rea- 
son that  the  necessary  foundation  has  not  been  laid  for  such  declara- 
tions.'' This  motion  was  singularly  inapt,  except  for  one  purpose. 
As  no  declarations  had  yet  been  received  in  evidence  there  were 
none  to  strike  out,  and  the  objection  was  to  the  whole  of  them 
when  some  were  beyond  doubt  admissible.  If  the  purpose  was  to 
draw  from  the  court  an  admission  that  they  had  been  received, 
or  an  assent  to  such  a  claim,  that  purpose  failed,  for  the  court  said 
in  answer  to  the  motion:  ''As  I  understand  the  position  of  the 
matter  now,  it  is  this:  Mr.  O'Byrne  claims  the  right  to  cross-exam- 
ine the  witness,  in  reference  to  what  will  be  claimed  by  the  district 
attorney  as  evidence  of  dying  declarations,  for  the  purpose  of  ascer- 
taining whether  it  is  admissible.  Are  you  cross-examining  on  that 
point?"  The  prisoner's  counsel  replied:  *' I  am  not;  I  am  in  a  gen- 
eral cross-examination."    The  answer  suggested  to  the  judge  the  pos- 
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sibility  of  some  confusion,  for  he  at  once  eaid:  ^'  You  may  enter  on 
the  record  that  the  court  will  now  permit  the  defendant's  counsel  to 
cross-examine  the  witness  before  passing  upon  the  question  of  the  ad- 
missibihty  of  the  alleged  dying  declarations  made  by  the  deceased  to 
the  witness,  as  testified  to  by  her."  To  this  the  prisoner's  counsel  said : 
*  We  cannot  be  estopped  by  any  such  record  as  that;  it  is  a  monstrous 
pro})osition."  Why  that  should  have  been  said^  after  what  had 
occurred,  it  is  difficult  to  say.  We  do  not  mean  to  criticise  the  counsel, 
who  bore  the  heavy  responsibility  of  his  client's  life,  or  misinterpret 
his  zeal,  but  at  least  we  dijQ^er  from  him  entirely.  We  see  in  the  action 
of  the  trial  court  a  steady  purpose  to  keep  the  evidence  of  declara- 
tions out  of  the  case  until  at  a  proper  and  suitable  time  it  should  be 
determined  what,  if  any,  were  admissible.  The  counter-effort  seemed 
to  be  to  insist  that  the  court  stood  in  the  position  of  havmg  admit- 
ted in  evidence  what  it  is  clear  was  never  admitted  at  all.  The 
cross-examination  then  proceeded.  Before  it  closed  it  reverted  to 
the  declarations  of  deceased,  which  had  been  repeated  to  the  court. 
The  witness  was  asked  if  she  recollected  the  interview  clearly;  if 
she  thought  her  son  was  dying,  why  she  did  not  send  for  a  priest 
on  Wednesday;  what  was  the  subject  matter  of  deceased's  conversa- 
tion on  Thursday,  and  what  was  the  whole  conversation  between 
them.  As  the  witness  began  to  repeat  it  the  counsel  suddenly  closed 
his  cross-examination.  The  court  then  asked  if  it  was  finished, 
and  receiving  an  affirmative  answer,  proceeded  to  determine  the 
preliminary  issue  and  decide  what  portion  of  the  statement  of  the 
witness  to  the  court  should  be  admitted,  and  directed  the  stenog- 
rapher to  read  to  the  jury,  and  he  did  read  to  them,  '^so  much 
;uid  such  parts  thereof  as  are  embraced  within  black  lines,"  and 
marked  on  the  margin  "  allowed  to  stand  as  evidence  of  dying  de- 
clarations," and  ordered  the  balance  to  be  "stricken  from  the  evi- 
dence," and  in  view  of  what  had  occurred  to  the  added  pains  to 
caution  the  jury  to  disregard  what  they  had  heard  repeated  but 
what  the  court  decided  it  would  not  admit.  Upon  this  state  of 
facts  I  cannot  resist  the  conviction  that  the  delarations  of  Hannou, 
now  objected  to,  were  never  admitted  in  evidence,  but  wholly  ex- 
cluded; and  that  the  case  is  not  at  all  one  in  which  erroneous  proof 
was  first  admitted  and  then  sought  to  be  stricken  out,  but  one  in 
which  no  error  of  admission  existed  which  required  correction.  It 
seems  sufficiently  evident  also  that  any  doubt  on  the  subject,  and 
any  confusion  or  mistake  as  to  what  was  being  done,  was, steadily 
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and  persistently  guarded  against  by  the  coart,  and  the  admissibility 
of  the  proposed  evidence  determined  as  soon  as  it  could  be  done 
consistently  with  the  right  of  cross-examination  reserved  to  the 
defense. 

Since  there  could  be  no  valid  exception  to  the  admission  of  evi- 
dence which  was  never  admitted,  the  only  possible  injury  becomes 
whether  the  action  of  the  court  inacquirmgthe  needed  information 
on  which  to  rule  is  itself  the  subject  of  our  review.  We  do  not  see 
how  it  can  be.  It  rests  in  the  judicial  discretion.  It  never  goes 
to  the  jury  except  so  fai*  as  admitted.  Some  means  of  information 
the  court  musk  have.  The  suggestion  made  is  ''  that  it  should  have 
confined  the  preliminary  examination  to  the  facts  relating  to  the 
declarant's  condition  of  body  and  mind  at  that  time."  That  prop- 
osition, stated  as  a  general  rule  for  the  guidance  of  trial  judges  in 
exercising  their  discretion,  need  not  be  doubted;  but  the  inquiry 
will  remain  in  each  case,  under  its  own  peculiar  circumstances,  how 
far  the  examination  should  extend  in  order  to  ascertain  with  accur- 
acy and  reasonable  certainty  the  mental  condition  and  belief  of  the 
declarant.  The  exercise  of  that  discretion  was  reviewable  by  the 
General  Term,  but  is  beyond  our  jurisdiction,  unless  we  can  see  that 
such  discretion  was  abused,  and  the  action  of  the  court  arbitrary 
and  without  reason.  We  cannot  say  that.  There  was  a  motive  which 
might  fairly  have  operated  upon  the  judicial  mind  to  push  the  in- 
quiry beyond  the  point  at  which  the  district  attorney  paused,  and 
that  motive  was,  as  we  have  already  suggested,  to  ascertain  whether 
the  assurance  of  survival,  which  the  deceased  had  been  told  the 
doctors  had  given,  became  at  any  time  so  operative  upon  him  as  to 
awaken  hope  of  life.  With  that  circumstance  before  it  the  court 
might  reasonably  conclude  that  a  part  of  what  was  said  would  scarcely 
furnish  as  safe  a  basis  of  judgment  as  the  whole.  We  can  readily 
see  that  the  determination  of  the  court  to  hear  all  that  the  de- 
ceased said  before  deciding  whether  any  of  it  was  admissible,  should 
not  be  deemed  arbiti*ary  or  an  abuse  of  discretion  under  the  existing 
facts.  Suppose  that  it  had  turned  out,  as  from  what  appeared  seemed 
quite  possible,  that  the  very  last  thing  said  by  Hannon,  relating  not 
at  all  to  the  facts  of  the  shooting,  had  shown  the  presence  of  a  lurk- 
ing but  confident  hope  of  recovery.  Singularly  enough  the  prison- 
er's counsel  illustrates  the  force  of  what  we  are  saying  by  claiming 
in  his  able  brief  precisely  such  a  result.  He  plants  himself  upon 
the  very  last  words  of  Hannon,  which  closed  the  conversation  with 
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his  mother,  and  which  were  about  Sweeney  and  the  police,  and 
argues  that  they  show  a  hope  of  recoYer}\  Hannon  said  '^lam 
afraid,  mother,  you  will  get  no  satisfaction  for  your  son/'  She  re- 
plied, ''Johnnie  that  can't  be  bo."  He  answered,  "I  hope  so, 
mother,  because  I  would  like  to  go  agin  them  fellows/'  The  coun- 
sel claims  that  the  expression  does  bear  somewhat  upon  Hannon's 
frame  of  mind,  and  yet  without  what  preceded  it,  its  occasion  and 
even  its  accurate  meaning  might  be  lost  to  us.  It  does  not  appear 
to  have  been  deemed  sufficiently  material  by  the  learned  trial  judge 
to  have  affected  his  judgment,  but  he  could  not  have  known  that  in 
advance;  and  it  is  easy  to  see  that  it  might  have  assumed  a  form 
which  would  have  been  very  material.  The  hope  of  survival,  the 
lingering  belief  that  death  is  not  inevitable  may  disclose  itself  to  an 
observant  mind  where  even  the  witness  does  not  see  it,  and  may  come 
to  the  surface  when  the  talk  is  far  away  from  the  facts  of  the  kill- 
ing and  from  the  res  geslm.  These  suggestions  show  that  the  action 
of  the  court  was,  at  least,  not  arbitrary  and  without  some  apparent 
reason,  and  so  its  discretion  was  not  abused.  The  General  Term, 
which  had  the  power  to  review  it,  has  held  that  the  rights  of  the 
prisoner  were  not  prejudiced,  and  its  conclusion  must  therefore  pre- 
vail. 

The  judgment  should  be  affirmed. 

All  concur  except  Akdbews  and  Peckham,  JJ.,  dissenting. 

Note  bt  thb  Reportbb. —  Andrews,  J.,  dissenting,  said:  "  I  am  of  opinion 
tbat  the  court  committed  a  legal  error,  under  the  circumstances,  in  permitting 
proof  of  declarations  of  the  deceased  in  respect  to  facts  not  coming  within 
the  class  of  facts  which  may  be  proved  by  dying  declarations,  and  that  the 
error  was  not  cured  by  striking  these  declarations  from  the  record  and  direct- 
ing the  jury  to  disregard  them.  There  is  no  doubt  of  the  proposition  stated  by 
the  counsel  for  the  people  that  the  question  whether  circumstances  exist  which 
make  declarations  admissible  as  dying  declarations,  is  a  preliminary  fact  to  be 
determined  by  the  court,  and  that  it  cannot  be  left  to  the  jury  to  say  whether 
the  deceased  thought  he  was  dying  or  not,  for  that  must  be  decided  by  the 
judge  before  he  permits  the  declarations  to  be  given  in  evidence.  This  was 
decided  at  a  conference  of  all  the  judges  of  England  in  1790,  and  has  been 
generally  accepted  as  the  rule  in  this  country.  8  Russ.  on  Cr.  (4th  Eng.  ed.) 
266.  and  cases  cited;  DonneRy  v.  State,  2  Dutch.  463;  1  Whart.  Crim.  Ev., 
g  681.  It  is  a  necessary  result  of  this  doctrine,  that  the  court  must  in  the  first 
instance  hear  the  evidence  bearing  upon  the  condition  of  the  declarant  and  his 
sense  of  impending  death.  If  on  this  inquiry  the  court  determines  that  the 
circumstances  jiistifv  the  introduction  of  dying  declarations,  then  on  their 
being  offered  the  question  wlietlier  they  relate  to  facts  which  may  be  proved  by 
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dying  declarations  arises,  and  is  to  be  determined  by  the  conrt  in  the  ordinary 
way.  It  is  also  well  settled  that  dying  declarations  relating  to  transactions 
prior  to  the  homicide,  and  not  a  part  of  the  Te9  gestcB,  are  not  admissible.  The 
rule  is  stated  by  AbbotTp  Ch.  J.,  in  Rexv,  Mead,  2  Bam.  &  Ad.  605,  in  lan- 
guage often  quoted  with  approval,  '  that  evidence  of  this  description  is  only  ad- 
missible where  the  death  of  the  deceased  is  the  subject  of  the  charge  and  the 
circumstances  of  the  death  the  subject  of  the  dying  declaration.'  1  Greenl. 
Ev.,  >i  156;  People  v.  Datw,  56  X.  Y.  95;  Ins.  Co.  v.  Mosely,  8  Wall.  897.  The 
declarations  of  Hannon  to  which  we  have  referred,  which  were  stricken  out  by 
the  court,  were  clearly  inadmissible  under  the  rule,  and  were  calculated 
seriously  to  prejudice  the  defendant.  They  supplemented  with  great  force 
the  evidence  tending  to  show  concert,  deliberation  and  premeditation.  We 
think  it  was  the  duty  of  the  court  to  confine  the  preliminary  examination  to 
the  declarant's  condition  of  mind  and  body  at  the  time.  The  whole  exami- 
nation was  taken  before  the  jury  in  the  ordinary  manner  of  taking  testimony 
on  the  trial  of  an  issue.  It  was,  we  think,  the  duty  of  the  court,  in  fairness  to 
the  prisoner,  and  a  discreet  administration  of  the  criminal  law  required 
the  court,  to  have  called  the  attention  of  the  witness  on  the  preliminary  in- 
quiry to  the  particular  point  to  which  Ihe  inquiry  was  directed,  and  not  to 
have  permitted  her  to  testify  to  declarations  not  only  irrelevant  to  the  pre- 
liminary fact,  bat  inadmissible  on  the  main  issue.  The  court  not  only  omitted 
to  call  the  attention  of  the  witness  to  the  point,  but  refused  to  permit  the  de- 
fendant's counsel  to  examine  her  on  the  preliminary  question  until  after  the 
examination  of  the  district  attorney,  covering  the  whole  interview,  had  been 
concluded.  The  testimony  stricken  out  was  received  after  all  the  testimony 
admitted  bearing  upon  the  preliminary  inquiry  had  been  elicited.  The  part 
stricken  out  was  evidence  received  subsequent  to  the  evidence  retained.  A 
witness  called  to  testify  to  dying  declarations  may,  on  the  preliminary  exami- 
nation, through  ignorance  or  want  of  discrimination,  intermingle  declarations 
of  the  deceajsed  as  to  her  apprehension  of  death,  with  declarations  relating  to 
the  crime.  Such  prejudice  as  the  defendant  might  suffer  in  such  a  case  he 
would  have  to  bear  as  an  unavoidable  incident  of  the  trial.  But  that  is  not 
this  case. 

"  We  think  the  judge  erred,  and  that  according  to  the  suggestion  of  the 
court,  made  to  counsel  on  the  trial,  an  exception  must  be  deemed  to  have  been 
taken  to  the  objectionable  evidence,  and  we  think  it  quite  clear  that  the  error 
was  not  cured  by  striking  it  from  the  record  and  instructing  the  jury  to  dis- 
regard it.  Erben  v.  LoriUard,  19  N.  Y.  299;  Linsday  v.  PeopU,  68  N.  T.  148, 
154.  Allbn,  J.;  FStrtt  v.  a^cond  Av6,  R.  Co,,  72  N.  Y.  542/' 
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The  respondent  was  the  salaried  attorney  of  the  city  and  county  of  Ban  Fran- 
cieco,  haying  control  of  all  its  litigations.  During  his  term  of  office  he 
appealed  from  judgments  rendered  against  it  in  certain  cases  in  whkii  he 
had  no  personal  knowledge  of  the  questions  involved.  After  tha  expiration 
ef  his  term  he  agreed  with  the  attomey  for  the  adverse  parties,  for  a  pecu- 
niary consideration,  not  to  be  retained  in  those  cases  by  the  dty  and  county. 
Hdd,  unprofeasioiial  conduct  for  which  he  should  be  temporarily  disbarred. 

T\ISBARMENT  proceedings..    The  opinion  states  the  case. 

William  Matthews,  E,  R.  Taylor,  and  B".  J.  Tilden,  committee 
of  San  Francisco  Bar  Association,  for  relators. 

John  F.  Swift  and  Selden  S.  Wright,  for  respondent. 

Tnoforvon,  J.     J.  F.  Coirderj,  at  the  times  hereafter  nientioned 

and  prior  thereto  an  attomey  and  counselor  of  this  court,  is  accnsed 

as  follows:    That  Cowdery  was  in  December,  18S1,  the  attorney  and 

coirnaelar  of  the  city  and  connty  of  San  Francisco,  and  continued  so 

to  he  up  to  tiie  fifth  day  of  J«i«i«ry,  1883;  that  while  he  was  such 
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attorney  and  counselor  lie  took  appeals  in  the  cases  of  Bonnet  v. 
City  and  County  of  sSari  Francisco  and  Parker  v.  City  and  County 
of  San  Francisco  from  the  judgments  which  had  been  given  an^l 
made  in  each  of  siiid  cases  against  the  city  and  county,  which  appeals 
were  pending  at  the  expiration  of  his  term  of  office;  that  after  the 
expiration  of  his  term  of  office  and  in  April,  18S3,  he  informed  one 
D.  H.  Whittemore,  also  an  attorney  and  counselor  of  this  court,  that 
there  was  a  point  in  each  of  said  causes  which  would  be  fatal  to  the 
respondents  if  it  was  presented  to  this  court;  that  thereupon  Whitte- 
more, in  consideration  that  he  would  not  disclose  the  point  to  his 
successor  in  office,  and  would  not  be  retained  by  said  city  and  county 
to  represent  it  in  either  of  said  cases,  paid  to  him  tiOO ;  that  he 
agreed  in  consideration  of  such  payment  and  promised  Whittemore 
tliat  he  would  not  disclose  to  any  person  the  point  and  would  not 
permit  himself  to  be  retained  in  either  of  said  cases  by  the  city  and 
county ;  that  he  performed  no  professional  or  other  services  for  this 
payment,  and  that  it  was  not  expected  that  he  should  ;  that  at  the 
time  of  the  said -agreement  and  said  payment  both  Cowdery  and 
Whittemore  believed  that  said  point  if  presented  to  this  court  would 
result  in  reversing  the  judgments  above  mentioned  ;  that  by  reason 
of  the  foregoing,  Cowdery  has  violated  his  oath  as  attorney  and 
oounsellor  at  law,  and  the  duties  imposed  on  him,  and  should  be 
removed  from  his  office  as  attorney  and  counsellor. 

In  his  answer  Cowdery  denies  the  following  averments  :  That 
he  ever  told  Whittemore  that  there  was  a  point  in  either  of  the  cases 
above  mentioned  which  would  be  fatal  if  presented  to  the  Supreme 
Court ;  that  Whittemore,  in  consideration  that  respondent  would 
not  disclose  such  or  any  point  to  his  successor  in  office,  and  would 
not  be  retained  by  the  city  and  county  to  represent  it  in  either  of 
said  cases,  paid  to  him  tlCO  ;  that'in  consideration  of  the  payment 
of  this  sum  of  money,  he  promised  Whittemore  or  any  other  person 
that  he  would  not  disclose  to  any  person  any  point  in  the  cases  or 
either  of  them  ;  that  at  the  time  of  the  agreement  between  him  and 
Whittemore,  he,  Cowdery,  believed  that  the  point  alluded  to  would 
result  in  reversing  the  judgment  in  each  or  either  of  these  causes. 

On  the  issues  joined  the  cause  came  on  for  trial  in  this  court. 

The  statute  of  this  State  provides  that  ''  every  person  on  his 
admission  (as  attorney  and  counsellor  at  law)  must  take  an  oath  to 
support  the  Constitution  of  the  United  States  and  the  Constitution 
of  the  State  of  California,  and  to  faithfully  discharge  the  duties  of 
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an  attorney  and  counsellor  at  law  to  the  best  of  his  knowledge  and 
ability/*    Code  Civ.  Proc,  §  278. 

*    It  is  provided  in  section  282/ Code  of  Civil  Procedure,  inter  alia, 
that  it  is  the  duty  of  an  attorney  and  counsellor  at  law: 

"1.  To  support  the  Constitution  and  laws  of  the  United  States 
and  of  this  State. 

"5.  To  maintain  inviolate  the  confidence,  and  at  every  peril  to 

himself  to  preserve  the  secrets  of  his  client.^' 
In  section  287,  Code  of  Civil  Procedure,  it  is  provided  that: 
"  An  attorney  or  counsellor  may  be  removed  or  suspended  by  the 

Supreme  Court,  or  any  department  thereof,  or  by  any  Superior 

Court  of  the  State,  for  either  of  the  following  causes,  arising  after 

his  admission  to  practice  : 


t<2,  *  ♦  *  Any  violation  of  the  oath  taken  by  him,  or  of  his 
duties  as  such  attorney  and  counsellor.*^ 

The  duties  of  an  attorney  and  counsellor  at  law  spring  from  his 
obligations,  and  those  obligations  are  defined  and  limited  by  law. 
One  of  the  principal  obligations  which  bind  him  is  that  of  fidelity 
under  all  circumstances  to  his  client,  the  maintaining  inviolate  the 
confidence  reposed  in  him  by  those  who  employ  him,  and  at  every 
peril  to  himself  to  preserve  the  secrets  of  his  client.  Code  Civ. 
Proc.^  §  :;i82.  This  obligation  is  a  very  high  and  stringent  one. 
If  it  is  ever  relaxed  it  is  under  exceptional  circumstances,  which 
rarely  occur.  If  relaxed  without  the  consent  of  the  client,  it  is  of 
most  infrequent  occurrence.  The  public  is  interested  in  the  strict 
maintenance  of  this  obligation,  for  without  it  there  can  be  no  assur- 
ance  that  the  d utiles  which  devolve  upon  such  officials  as  ministers 
of  justice  will  be  properly  discharged.  It  is  essential  to  the  admin- 
istration of  justice  and  of  tlie  respect  which  the  tribunals  for  its 
administration  shouhl  command,  that  these  officers  should  dis- 
charge with  the  highest  fidelity,  and  with  the  utmost  good  faith, 
the  responsible  duties  which  devolve  on  them. 

The  following  facts  are,  in  our  opinion,  established  in  the  cause: 
The  respondent,  in  December,  1881,  entered  upon  tho  discharge  of 
his  duties  as  attorney  and  counsellor  for  the  city  and  county  of  San 
Francisco,  having  been  elected  to  that  position  at  an  election  held 
a  short  time  before.  lie  continued  to  be  such  attorney  until  the 
first  Monday  in  January,  1883  (5th  of  that  month),  when  his  term 
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expired.  When  he  went  into  office  there  were  a  large  nnmber  of 
coses  pending  (some  eight  hundred),  in  which  the  city  and  county 
was  a  party,  involving  street  work,  and  which  were  in  his  office; 
that  he  was  unable  to  make  himself  acquainted  with  the  merits  of 
all  these  cases  during  his  one  years  incumbency;  that  he  was  not 
acquainted  with  the  two  cases  whose  titles  are  given  above.  These 
two  cases  were  pending  when  respondent  took  office.  They  had 
been  tried  in  the  court  below,  and  judgments  had  been  rendered 
against  the  city,  and  motions  for  new  trials  had  been  made  and 
denied.  That  he  knew  nothing  of  the  facts  or  law  points  involved 
in  them,  but  determined  to  appeal  them,  as  a  matter  of  official  care 
and  caution,  and  directed  his  assistants  to  appeal  all  cases  to  this 
court  which  were  in  a  condition  to  be  appealed.  That  the  two 
cases  aforementioned  were  with  others  so  appealed,  and  the  tran- 
scripts brought  up  to  this  court.  That  in  December,  1882,  D.  H. 
Wnittemore  called  on  liim,  and  asked  him  to  stipulate  to  advance 
these  causes  on  the  calendar  of  this  court.  That  he  refused  to 
stipulate,  saying  that  he  did  not  wish  to  hamper  his  successor,  who 
would  in  a  few  days  come  into  office.  That  he  never  knew  at  any 
time  any  thing  of  the  testimony  or  of  the  questions  of  law  or  fact 
involved  in  the  cases,  and  had  never  read  the  transcript,  and  knew 
nothing  of  the  testimony  in  either  of  these  cases.  That  in  a  report 
sent  to  the  board  of  supervisors,  and  signed  by  him  as  such  attor- 
ney and  counsellor,  these  cases  were  mentioned  as  pending  in  the 
Supreme  Court,  but  though  this  report  was  signed  by  him,  he  had 
never  read  it  and  did  not  know  it^  contents.  On  or  about  the 
12th  day  of  April,  1883,  he  met  Whittemore  on  Montgomery  street, 
in  the  city  of  San  Francisco,  and  had  a  conversation  with  him. 
The  Supreme  Court  on  the  10th  of  April,  1883,  affirmed  the  judg- 
ments in  the  Bonnet  and  Parker  cases  above  mentioned.  Respond- 
ent was  aware  of  this  when  he  had  the  conversation  with  Whitte- 
more on  the  twelfth  of  the  same  month.  He  said  to  Whittemore: 
"  Hallo!  You  have  won  your  Parker  case.  Now  you  have  won  your 
case,  how  are  you  going  to  get  your  money?  Does  not  the  Brick- 
wedel  decision  cut  you  off  ?  "  He  said  he  would  see  about  getting 
his  money,  and  I  said:  '^  Whittemore,  did  they  raise  the  point  on 
you  that  I  raised  in  the  Blum  and  Lieu  cafie,  that  there  was  not 
sufficient  allegation  of  presentation  of  claim  to  the  board  of  super- 
visors before  suit?'*  He  said:  '^  Xo;  there  is  nothing  in  that  point 
anyway.  The  Supreme  Court  has  decided  it  twice  in  the  Ourney  and 
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Parker  cases,  and  I  care  nothing  aboai  it.  If  there  is,  there  could 
only  be  a  delay  for  a  new  trial;  it  is  nothing  on  the  merits.  As  a 
matter  of  fact,  the  complaint  alleged  presentation  and  rejection  by 
the  supervisors,  and  the  court  had  found  in  both  cases  that  the 
claims  had  been  presented  and  rejected."  After  some  remarks  about 
one  Sam  Davis  buying  the  judgments,  he  (Whittemore)  said  to 
him:  ''Are  yoa  in  a  position  to  accept  a  fee  in  this  case?''  To  which 
respondent  replied:  ''Yes;  I  have  had  nothing  to  do  with  the  cases 
und  know  nothing  about  them,  and  had  not  been  employed  by  the 
city,  and  I  thought  I  was  in  a  condition  to  accept  a  fee."  Respond- 
ent said  at  the  same  time:  ''  Mr.  Whittemore,  I  can  do  nothing 
against  the  city  in  this  case  and  I  do  not  want  for  appearance's  sake, 
to  be  consulted  in  them."  He  (Whittemore)  said  he  did  not  want 
him  to  do  any  thing  in  the  case.  All  that  he  wanted  was  that  he 
should  not  be  employed  against  him.  Respondent  said:  ''All  right. 
The  city  had  not  attempted  to  employ  me,  and  she  had  got  other 
counsel,  and  that  I  would  accept  $100."  On  the  same  day  or  the 
next  this  money  was  sent  by  Whittemore  to  respondent.  After  this 
employment  Cowdery  had  nothing  further  to  do  with  the  cases .  He 
offered  to  give  any  information  to  his  successor,  Craig,  about  any 
cases  in  his  office.  Isaac  N.  Thorne  had  the  management  of  these 
and  other  street  cases  as  an  assistant  to  Cowdery,  and  Thorne  was 
directed  to  give  all  information  about  these  and  all  other  cases  in 
the  office  to  Craig.  It  does  not  appear  that  any  information  was 
ever  given  to  Craig  by  either  of  them  in  relation  to  the  Bonnet  and 
Parker  cases.  Respondent  was  a  salaried  officer  of  the  city  and 
county,  and  received  all  the  salary  due  him.  He  was  furnished  with 
assistants  who  were  also  paid  salaries  dunng  their  employment  as 

assistants. 

■ 

It  is  contended  that  Cowdery  violated  his  duty  as  attorney  and 
counsellor  in  accepting  this  employment;  from  Whittemore  in  the 
Bonnet  and  Parker  cases,  after  having  had  control  of  them  as  the 
attorney  and  counsellor  for  the  city;  that  having  been  the  attorney 
and  counsel  of  said  city  while  the  causes  were  pending,  he  could 
not  accept  any  employment  in  regard  to  them  which  would  put  him 
in  a  position  hostile  to  his  former  client;  on  the  other  hand  the 
contention  is,  that  Cowdery  having  acquired  no  knowledge  of  the 
facts  and  received  no  confidential  communications  from  his  client 
in  the  cases  after  the  expiration  of  his  term  of  office,  he  was  at  lib- 
erty to  be  employed  by  the  adverse  party. 
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The  qaestions  arising  on  these  contentions  have  been  eiaboratelj 
argued,  and  are  before  us  for  decision. 

[The  court  then  reviewed  at  great  length  the  case  of  Cholmon- 
delay  v.  ClitUon,  19  Yes.  261;  s.  c.  Coop.  80;  Robinson  v.  Mullstt, 
4  Price,  353;  Bricheno  v.  Tliorp,  Jacob,  5J00;  Beer  v.  Ward^  Jacob, 
77;  Daviee  v.  Clough,  8  Sim.  262;  Orissai  v.  Feto,  9  Bing.  1; 
Johnson  v.  Marriott,  4  Tyrw.  78;  8.  o.,  2  Cronip.  &  M.  183;  2 
Dowl.  Pr.  343.] 

The  cases  above  cited  do  not  hold  that  an  attorney  or  solicitor, 
when  discharged  by  his  client,  though  he  may  be  employed  by  his 
adversary,  can  make  use  of  the  secrets  in  relation  to  the  cause 
obtained  from  his  former  client.  On  the  contrary,  we  understand 
the  cases  to  hold  that  a  court  would  restrain  an  attorney  or  solicitor 
from  such  conduct,  and  if  he  could  not  be  otherwise  restrained,  it 
would  punish  such  betrayal  of  confidence  by  striking  him  from  the 
roll.  In  Johnson  v.  Marriott,  the  court  refused  to  act  from  lack  of 
evidence.  If  the  evidence  had  been  sufficient,  would  not  the  defend- 
ant have  been  restrained  ?  Wo  are  of  opinion  that  the  court  in  that 
case  would  have  restrained  him,  even  when  he  had  been  unjustly 
discharged,  and  he  was  allowed,  as  contended,'  to  be  employed  bj 
the  adversary  party. 

The  law  secures  to  the  client  the  privilege  of  objecting  at  all  times 
and  forever  to  an  attorney,  solicitor,  or  counsel  from  disclosing 
information  in  a  cause  confidentially  given  while  the  relation  exists. 
The  client  alone  can  release  the  attorney,  solicitor,  or  counsel  from 
this  obligation.  The  latter  cannot  discharge  himself  from  the  duty 
imposed  on  him  by  law.  Wilson  v.  Rastally  4  Term  Rep.  753 ;  Vailhnt 
V.  Doderimad,  2  Atk.  524  ;  Sandford  v.  Remington,  2  Ves.  Jr.  189, 
note.  The  cases  cited  on  the  other  side  are  Wilson  v.  Staie,  h\  lud. 
392  ;  Price  v.  Orand  Rapids,  tic,  R.  Co.,  18  Ind.  137  ;  Herrick  v. 
Catley,  1  Daly,  512 ;  Wliiie  v.  Haffaker,  27  111.  349 ;  Oaulden  v. 
State,  11  Oa.  47  ;  Valentine  v.  Stewart,  15  Cal.  387-401 ;  People  v. 
Spencer,  61  Cal.  128. 

[Omitting  a  long  review  of  these.] 

Monell  in  his  work  on  Practice  cites  Ferguson's  Irish  Practice  (a 
book  to  which  we  have  not  had  access),  and  makes  an  extract  from 
it  (see  ]  MonelFs  Pr.  182,  183)  as  to  an  attorney  changing  sides  in 
the  same  cause.  Ferguson  says  (1  Ferguson's  Ir.  Pr.  37, 38):  *'  Lest 
any  temptation  should  exist  to  violate  professional  confidence,  or  to 
make  any  improper  use  of  the  information  which  an  attorney  h\s 
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acquired  confidentiaUy,  as  well  as  upon  principles  of  public  policy, 
lie  will  not  be  permitted  to  be  concerned  ou  one  side  of  the  proceed* 
ing8»  in  which  he  was  originally  m  a  different  interest,  even  though 
liis  former  client  makes  no  objection ;  and  though  discharged  many 
years  ago,  and  feeling  himself  free  to  swear  that  he  has  forgotten 
the  nature  and  purport  of  the  communications  he  had  received  from 
the  former  client,  and  that  they  were  not  confidential ;  for  the  court 
cannot  investigate  the  plus  or  the  minima  of  the  confidence  reposed 
in  him  without  an  absolute  disclosure  of  the  facts,  nor  can  it  calcu- 
late how  much  of  these  confidential  communications  are  still  in  the 
recollection  of  the  attorney ;  but  the  mere  circumstance  of  a  retainer 
sufficiently  implies  the  fact  of  confidential  disclosure,  to  whatever 
extent,  having  been  made/' 

Monell  cites,  as  to  this  extract  from  Ferguson,  Lessee  of  Flynn  v. 
Marshall,  1  Ir.  L.  R.  (0.  S.)  59 ;  Hutchins  v.  Hutchins,  1  Hogan, 
315;  Keon  v.  Ifesbttt,  1  Sause  &  Scully,  365,  note;  Waller  v.  Fowler, 
3  id.  369. 

It  should  be  remarked  in  regard  to  the  cases  cited  from  the  Eng- 
lish reports  that  they  all  relate  to  attorneys  or  solicitors,  not  to 
counsellors  or  barristers.  In  this  State,  a  person  is  admitted  to  the 
bar  as  both  attorney  and  counselor,  as  the  respondent  here  was,  and 
this  case  is  to  be  looked  at  in  both  aspects. 

It  should  be  remembered  that  in  England  an  attorney  can  only 
recover  his  bill  of  ^osts  and  necessary  disbursements.  A  barrister 
has  no  action  to  recover  compensation  for  his  services.  The  attorney 
cannot  recover  damages  for  a  breach  of  contract.  With  us  it  is 
otherwise.  Both  the  attorney  and  counsellor  can  with  us  maintain 
an  action  for  a  breach  of  his  contract  of  employment,  and  recover 
compensation  therefor  in  damages.  So  when  an  attorney  or  coun- 
selor IS  unjustly  discharged  from  a  case,  he  can  in  this  State  recover 
compensation  for  any  damage  he  may  sustain  by  reason  of  such  dis- 
cbarge. Owing  to  this  difference  of  right,  the  law  may  be  ruled  in 
England  in  accordance  with  the  contention  of  respondent. 

Further,  the  respondent  cannot  bo  regarded  as  an  attorney  and 
counsellor  discharged  by  his  client,  the  city  and  county  of  San  Fran- 
cisco. He  was  elected  for  a  particular  period  of  time  or  term,  and 
when  his  term  of  office  expired  he  was  in  no  sense  discharged.  lie 
took  the  term  voluntarily,  and  by  operation  of  law  his  employment 
ceased  when  his  term  ended.  There  is  no  analogy  between  the 
respondent's  case  and  that  of  a  private  person  discharging  his  attor- 
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Qey  or  ooaBwl  from  a  csuad  while  it  ww  pending.  On  this  peint, 
the  remarlu  of  the  Supveme  Gomt  of  Cteorgia  in  €fauUbn  ▼.  ^Sfo^, 
11  GkL  50,  above  cited,  are  applicable,  and  we  conear  with  what  is 
there  said  on  this  point.  But  thouKh  his  employment  ceased,  his 
obligation  of  fidelity  still  oontinned,  and  nothing  appears  to  have 
occurred  which  discharged  him  from  this  obligation.  Indeed,  we 
much  doubt  whether  the  city  and  county  had  power  to  discharge 
him.     Is  there  any  law  authorizing  it  ? 

This  question  however  does  not  arise  here,  and  we  do  not  intend 
to  decide  it. 

The  respondent  accepted  a  fee  in  the  two  cases  above  referred  to 
to  sit  out  or  stand  out,  and  did  nothing  at  all  m  such  cases.  He 
bargained  for  and  received  a  fee  of  tlOO  for  so  doing.  He  had 
previously  received  of  the  city  a  fee  in  such  eases  in  the  shape  of 
his  salary  which  waM  paid  him. 

Conceding  that  an  attorney  and  counsellor  at  law  may  be  retained 
not  to  act  or  advise  professionally  adversely  to  the  person  so  retain- 
ing him,  can  this  be  the  case  where  he  had  been  previously  em- 
ployed or  retained  and  paid  in  the  same  cause  by  the  adverse  party? 
We  think  not.  The  case  cited,  McQussfiei/  v.  Heister,  33  Penn. 
St.  444,  does  not  go  so  far.  No  case  has  been  cited,  nor  have  we 
been  able  to  find  one,  where  a  counsellor  at  law,  who  has  been  em- 
ployed and  received  a  fee  from  one  party,  has  been  afterward  allowed 
to  change  sides  and  accept  a  retainer  from  hia  adversary  in  the 
same  cause.    See  Sharswood's  Legal  Ethics  (5th  ed.),  117,  IIB. 

Some  remarks  were  made  by  Lord  Eldout  m  CholmandsU^  v. 
Clinton  which  are  pertinent  just  here.  -  ''I  recollect,"  he  said, 
^'  many  instances,  both  as  to  counsel  and  attorneys,  in  which  it  was 
extremely  difficult  for  a  man  to  say  he  should  have  been  employed 
in  both  causes;  and  with  regard  to  that,  quod  diibiias  ne  feeeris  is 
a  good  rule  for  the  regulation  of  your  own  conduct;  but  I  do  not 
recollect  an  instance  of  a  solicitor  changing  his  situation  from  the 
defendant  to  the  plaintiff.  The  case  might  easily  be  put  that  a 
most  honest  man,  so  changing  bis  situation,  might  communicate  a 
fact,  appearing  to  him  to  have  no  connection  with  the  case,  and 
yet  the  whole  title  of  his  former  client  might  depend  on  it.^  19 
Ves.  266,  267. 

Further  he  said:  ''The  naked  question  is,  whether  a  person, 
having  been  for  a  considerable  time  employed  in  a  cause  for  the 
plaintiff,  can,  after  discharging  himself,  as  I  must  take  Mr.  Mont- 
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rion  to  haTe  done,  from  the  relatioii  of  attorney  for  the  pUintiff  in 
that  cause,  became  attorney  for  the  defendant  The  answer  to  the 
noTelty  of  the  application  is,  that  the  question  must  be  considered 
open,  unless  in  memory  or  tradition  any  instance  can  be  shown  of 
such  a  fact  having  acinally  occurred.  I  do  not  recollect,  either  in 
my  own  experience  or  from  information  in  the  memory  of  any  one, 
any  suoh  instance.  The  practice  of  the  bar  in  my  time  was  tltis  : 
If  a  retainer  was  sent  by  a  party  against  whom  the  connscl  had 
been  employed,  the  retainer  being  in  a  cause  between  the  same 
parties,  the  counsel,  before  accepting  it,  sent  to  his  former  client, 
stating  the  circumstance,  and  giving  him  the  option.  That  has, 
I  believe,  been  relaxed;  and  the  course  now  is  as  it  has  been  rep- 
resented at  the  bar.  I  do  not  admit  that  he  has  bound  to  iiccept 
the  new  brief.  My  opinion  is,  that  he  ought  not,  if  he  knows  any 
thing  that  may  be  prejudicial  to  the  former  client,  to  accept  the  new 
brief,  though  that  client  refused  to  retain  him.''     19  Yes.  247,  275. 

These  opinions  of  Lord  Eldok  go  very  far,  and  lay  down  a  very 
strict  rule  as  to  the  duties  and  obligations  of  attorneys  and  counsel. 
It  is  not  based  merely  on  sentii&ent,  but  on  the  rules  of  duty  govern- 
ing the  relation  as  fixed  by  law.  It  will  be  observed  that  the  lord 
chancellor  is  speaking  of  counsel  as  well  as  attorneys. 

The  lord  chancellor  refers  in  the  above  remarks  to  the  course 
as  represented  at  the  bar.  In  the  argument  against  the  motion  it 
it  was  said:  ''If  a  counsel  having  advised  upon  pleadings  and  evi- 
dence, not  being  retained,  the  next  day  receives  a  retainer  on  the 
other  side,  which  he  is  not  only  entitled  but  as  a  servant  of  the 
public  bound  to  receive,  there  is  no  practice  requiring  notice  to  be 
given  of  that.  This  applies  equally  to  the  other  branch  of  the  pro- 
fession.''   19  Yes.  268. 

In  reply  to  this,  Sir  Samuel  Romillv  for  the  motion  said:  '*  I  do 
not  understand  the  rule  as  to  counsel  to  be  as  it  is  represents.  I 
concur  that  a  counsel  consulted  confidentially  cannot  counsel  on 
the  opposite  side  without  giving  notice.  Great  laxity,  I  admit,  pi*e- 
vails  as  to  retainers;  a  difficulty,  when  it  occurs,  is  usually  referred 
to  some  other  counsel;  and  the  consequence  is,  that  th^e  is  no 
general  rule."  19  Yes.  269.  The  counsel  further  stated,  ''it  is 
admitted,  a  counsel  cannot  reject  a  retainer,  and  accept  one  from 
the  opponent."    19  Yes.  271. 

And  in  this  view,  as  to  a  solicitor.  Lord  Eldon  coneurred.     In 
Cooper,  89,  he  said:     "I  consider  the  quef^tion  to  be  nakedly, 
YoL.  LYIII  -~  70 


554  CAIilPORNIA, 


In  re  Cowderj. 


whether  a  person  having  been  long  officiating  in  a  cause  as  the  soli- 
citor, and  afterward  discharging  himself,  as  I  must  take  it»  that 
Montriou  did  in  this  case,  by  the  dissolution  of  partnership,  can 
afterward  become  the  attorney  on  the  other  side  in  the  cause." 
Coop.  87.  This  question  he  decided,  and  held  against  Montriou. 
See  his  observations  on  page  89. 

As  we  understand  the  case,  the  ruling  was  not  on  the  ground 
that  Montriou  personally  knew  the  facts  communicated  by  Lord 
Clinton,  but  his  partner  knew  them,  and  under  such  circumstances 
Montriou  was  restrained  from  using  it  as  solicitor  for  Earl  Ghol- 
mondeley. 

In  this  case,  the  respondent  agreed  to  sit  out  or  stand  out,  and 
not  argue  the  causes  in  the  Supreme  Court.  He  was  thus  to  refrain 
from  exercising  the  functions  of  counsellor  or  barrister.  He  was  to 
do  this  in  cases  where  he  had  been  employed  and  paid  to  act  for  a 
former  client.  He  was  not  discharged  by  such  former  client.  By 
the  agreement  he  entered  into,  he  could  not  be  employed  by  his 
former  client.  It  was  a  violation  of  his  duty  of  fidelity  to  his  client 
as  attorney  and  counsel  to  be  employed  and  paid  under  such  circum- 
stances. We  are  of  opinion  that  the  rule  laid  down  in  Spencer^s 
case  is  correct,  and  should  be  enforced.  It  is  the  better  rule,  and 
one  calculated  to  insure  purity  in  the  administration  of  justice,  and 
command  the  confidence  of  the  public  in  its  administration.  See 
1  Monell  Pr.  Ib2,  183. 

It  should  be  remembered  that  the  respondent  filled  a  public  office, 
and  the  highest  obligation  of  fidelity  to  the  public  rested  on  him. 
A  proper  public  policy  dictates  that  one  employed  by  the  choice  of 
the  people  for  a  stated  period,  in  the  capacity  of  attorney  and 
counsel  for  the  State,  or  any  portion  of  it,  should  not  be  allowed  to 
say  that  he  had  received  no  confidential  communications  in  his 
official  capacity,  and  therefore  that  he  was  at  liberty  to  be  retained 
by  the  adversary  in  the  same  cause  after  his  term  of  offioe  had  ex- 
pired. It  would  be  placing  before  gentlemen  of  the  bar  a  temp- 
tation to  neglect  their  duties  when  called  to  such  public  employment, 
which  no  principle  of  law  justifies.  A  just  public  policy  forbids 
it.  A  trustee  for  sale  is  not  allowed  to  be  a  purchaser  at  his  own 
sale,  and  e  converso,  on  like  grounds.  See  Michoud  v.  Oirod.  4 
How.  554,  555.  A  great  jurist.  Lord  Lyndhurst,  has  said  that 
the  rule  as  to  a  trustee  dealing  with  his  cestui  que  trust  had  its  ori- 
gin in  considerations  of  public  policy,  also  as  to  transactions  between 
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Attorneys  and  their  clients.  See  Egertan  v.  Browalew,  4  H.  L. 
Gas.  160,  16  L  These  considerations  of  public  policy  apply  here. 
See  remarks  of  court  in  the  case  above  cited  from  11  Georgia. 

Let  it  be  observed  that  the  respondent  knew  that  the  cases  above 
named  were  pending  and  undecided.  Whittemore  had  spoken  to 
him  in  regard  to  them  before  the  expiry  of  his  official  term.  It  is 
immaterial  that  he  did  not  know  all  the  evidence  in  the  causes. 
He  might  have  ascertained  all  the  facts  by  inquiry.  That  he  failed 
to  inquire  as  to  the  facts  can  make  no  difference.  The  record  was 
open  to  him.  His  abstention  from  knowledge  of  the  facts  then 
is  immaterial.  In  a  case  where  a  counsellor  at  law  has  argued  a 
cause  for  his  client  in  an  appellate  court,  and  where  he  has  obtained 
his  knowledge  of  the  facts  from  the  record  alone,  would  it  be  per* 
mitted  that  in  case  of  reversal  of  the  judgment  that  he  should 
change  sides  and  conduct  the  cause  in  the  court  below  for  the 
adversary  of  his  former  client?  Or  where  the  same  cause  comes 
again  to  the  Court  of  Appeal,  that  he  could  appear  for  the  party  op- 
posed to  that  one  for  whom  he  had  formerly  appeared  and  spoken? 
Certainly  he  could  not  be  permitted  so  to  act.  What  confidence 
would  be  reposed  in  the  administration  of  the  law  if  such  conduct 
would  be  allowed?  With  what  safety  could  a  client  act  in  retain- 
ing an  attorney  and  counsellor?  Mr.  Weeks,  in  his  book  on  At- 
torneys at  Law,  says  an  attorney  may  be  stricken  from  the  rolls  for 
acting  in  an  action  or  suit  on  both  sides.  Weeks  Attorneys,  §  81, 
p;  152,  citing  Masais'  case,  1  Keen,  74,  and  Berry  v.  JenkinSy  3 
Bing.  423. 

The  measure  of  punishment  is  a  difficult  question.  But  it  should 
be  remembered  that  at  the  time  Mr.  Cowdery  accepted  this  employ- 
ment, Spencer's  case  had  been  decided,  on  September  21,  1882,  by 
this  court,  aud  it  should  also  be  remembered  that  at  the  time  Cow- 
dery was  employed  by  Whittemore,  ho  said  to  the  latter,  as  quoted 
above:  '^  I  can  do  nothing  against  the  city  in  this  case,  and  I  do 
not  want,  for  appearance's  sake,  to  be  consulted  in  them,"  thus 
snowing  that  the  I'espondent  had  doubts  as  to  the  propriety  of  his 
conduct. 

On  a  consideration  of  the  whole  case,  we  are  of  opinion  that  the 
respondent  should  be  suspended  from  acting  as  attorney  and  coun- 
sellor at  law  in  any  matter  for  the  period  of  six  months  from  the 
entry  of  the  order  herein. 

The  following  order  will  be  entered: 


556  CALIFORNIA, 


Colton  T.  Ondeidonk. 


Ilk  this  caiue,  after  hearing  the  evidence  and  conaidcrug  the 
same,  together  with  the  pleadings  herein,  it  u  ordered  that  tlie 
respondent,  J.  F.  Cowdery,  be  snspeDded  from  acting  as  attorney 
and  counsellor  at  law  in  any  court  in  this  State  for  the  period  of  six 

months  from  this  date. 

Rehearing  denied. 

McEiisBT&T,  McKbe  and  Boss,  JJ.,  concurred;  SHAinnur, 
J.,  not  present,  Myrick,  J.,  dissented. 


CoLTox  y.  Ondbbdohk. 

(»  Gal.  166.) 

Nuinmce  —  bkuting  — injury  to  a^faemi  property* 

The  owner  of  a  city  lot,  blasting  rocks  on  his  lot  with  gunpowder,  is  liable  for 
the  natural  and  proximate  injury  to  adjacent  property,  whether  from  con- 
tact of  rock  or  from  concussion. 

ACTION  for  injury  to  a  dwelling-house  by  blasting.     The  opat- 
ion  states  the  case.     The  plaintiff  had  judgment  bdow. 

Fox  d  Edlogg,  for  appellant. 

Stanly y  Stoney  d  Hayes,  and  Crittenden  Thornton^  for  respondent 

FooTE,  G.  The  plaintiff  instituted  this  action  for  the  recovery 
of  damages,  which  she  claimed  the  defendant  had  caused  to  her 
dwelling-house  while  he  was  engaged  in  blasting  rock  in  grading 
another  lot  adjoining  that  on  which  the  plaintiff's  dwelling  stood. 

The  cause  being  tried  by  a  jury,  their  rerdict  was  in  favor  of 
Mrs.  Oolton  for  $7,500;  this  was  on  the  19th  of  March,  1883. 
Afterward  on  the  19th  of  June,  1883,  a  judgment  thereon  was 
rendered  for  the  sum  of  $7,631.25,  and  interest  from  said  date  at 
seven  per  cent  per  annum,  together  with  costs  and  disbursements 
in  the  sum  of  $464.45.  From  said  judgment  and  an  order  refusing 
his  motion  for  a  new  trial,  the  defendant  appeals. 

[Omitting  minor  points.] 

The  fact  that  the  defendant  used  quantities  of  gunpowder,  a  vmk 
lent  and  dangerous  explosive,  to  blast  out  rocks  upon  his  own  let^ 
contiguous  to  another  person's,  situate  in  a  large  ci^,  most  be 


MARCH  TERM,  1886.  557 

Colton  v.  Onderdonk. 

taken  as  aii  unreasonable,  unusual,  and  unnatural  use  of  his  own 
property,  which  no  care  or  skill  in  so  doing  can  excuse  him  from 
being  responsible  to  the  plaintiff  for  the  damages  he  actually  did 
to  her  dwelling-house  as  the  natural  and  proximate  result  of  his 
blasting.  For  an  act  which  in  many  cases  is  in  itself  lawful  be- 
comes unlawful  when  by  it  damage  has  accrued  to  the  propei*ty  of 
another. 

And  it  would  make  no  material  difference  whether  that  damage^ 
resulting  proximately  and  naturally  from  the  act  of  blasting  by  the 
defendant  was  caused  by  rocks  thrown  against  Mrs.  Colton's  dwell- 
ing-house or  a  concussion  of  the  air  around  it,  which  had  either 
damaged  or  entirely  destroyed  it. 

The  defendant  seems  by  his  contention  to  claim  that  he  had  a 
right  to  blast  rocks  with  gunpowder  on  his  own  lot  in  San  Fran- 
cisco, even  if  he  had  shaken  Mrs.  Colton*s  house  to  ruins,  provided 
he  used  care  and  skill  in  so  doing,  and  although  he  ought  to  have 
known  that  by  such  act,  which  was  iutrinsically  dangerous,  the 
damage  would  be  a  necessary,  probable,  or  natural  consequence. 
But  in  this  he  is  mistaken.  Add.  Torts,  9;  Transportation  Co,  v. 
Chicago,  99  U,  S.  635-644;  Losee  v.  Buchanan,  51  N.  Y.  479;  s.  c, 
10  Am.  Rep.  623;  explaining  Hay  v.  Cohoes  Co.,  2  K  Y.  159-162; 
s  c,  51  Am.  Dec.  279;  Fizky  v.  Clark,  35  K  Y.  520-532;  Heeg  v. 
Licht,  80  N.  Y.  579-583;  s.  c,  36  Am.  Rep.  654;  Tiffin  v.  J/lCV/r- 
fnack,  34  Ohio  St.  644;  Carwon  v.  R.  Co.,  4  Ohio  St.  417-418; 
Sutton  V,  Clarke,  6  Taunt.  44;  Joliet  v.  Harwood,  86  111.  110-116; 
Farrand  v.  Marshall,  19  Barb.  381-385;  Selden  v.  Canal  Co.,  24 
Barb.  363-364;  Fletcher  v.  Rylauds,  K  R.,  3  H.  L.  Cas.  330;  Wilson 
v.  New  Bedford,  108  Mass.  261-266;  s.  c,  11  Am.  Rep.  352;  Shipley 
V.  Fifty  Associates,  106  Mass.  194-200;  Ball  v.  Nye,  99  Mass.  582- 
584;  s.  C,  8  Am.  Rep.  318;  Cahill\.  Eastman,  18  Minn.  324;  s.  c, 
10  Am.  Rep.  184-200. 

The  plaintiff,  being  in  possession  as  the  sole  devisee  under  her 
husband's  will  and  the  owner  in  fee,  was  entitled  to  recover  as 
damages  a  sufficient  sum  of  money  to  restore  her  dwelling-house,  as 
far  as  practicable,  to  the  condition  in  which  it  had  been  prior  to 
the  injury  inflicted  by  the  defendant's  acts.  2  Waterman  Tresp., 
§  1093.  We  think  however  that  the  judgment  was  excessive, 
being  for  1131.25  more  than  the  verdict  of  the  jury,  and  therefore 
should  be  modified,  40  as  to  have  judgment  rendered  for  the  plain- 
tiff for  the  sum  of  t7,600  and  costs. 
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The  case  should  therefore  be  remanded  to  the  court  below,  with 
directions  to  modify  its  judgment  in  accordance  with  the  views  we 
have  herein  expressed. 

The  Court.  For  the  reasons  given  in  the  foregoing  opinion, 
the  order  denying  defendant's  motion  for  a  new  trial  is  affirmed, 
and  the  cause  is  remanded  to  the  court  below  with  directions  to 
modify  the  judjment  by  striking  out  the  damages  thereby  awarded 
and  inserting  instead  thereof  the  sum  of  $7,500.    In  other  respects 

the  judgment  is  affirmed. 

JudgniefU  affirmed. 
Bblcheb,  0.  C,  and  Sbabls,  C,  concurred. 


Cboss  v.  Eitts. 

(09  Cal.  817.) 

WaUr  and  wUer-eounes — percolation  —  righU  in* 

Percolating  water»  collected  and  running  in  a  defined  channel,  is  property,  the 
use  of  which  is  acquirable  by  grant  or  appropriation.* 

ACTION  to  quiet  title.     The   opinion  states  the  case.    The 
defendant  had  judgment  below. 

H.  V.  Reardarty  for  appellant. 
C.  W.  Eitts,  for  respondent  Eitts. 

McKee,  J.  This  is  an  appeal  from  a  judgment  in  favor  of  the 
defendant  in  an  action  brought  by  the  plaintiff  to  quiet  title  to  a 
water  right  described  in  the  complaint,  and  to  enjoin  the  defend- 
ant from  asserting  any  title  to  the  water,  adverae  to  the  plaintiff. 

The  judgment  was  entered  upon  a  decision  given  in  writing,  and 
filed  under  sections  632  and  633,  Code  of  Civil  Procedure.  On 
tliis  appeal  from  the  judgment  the  plaintiff  in  the  action  contends 
that  he  was  entitled  to  judgment  upon  the  decision,  and  that  is  the 
question. 

According  to  the  decision,  J.  C.  Oillespie  was  formerly  the 
owner  and  in  possession  of  a  gravel  claim,  known  as  the  ''  Oillespie 

•To  same  effect,  8adUr  v.  Lee  (66  Ga.  45),  42  Am.  Rep.  62;  Strait  v.  Brom 
(16  Nev.  817),  40  Am.  Rep.  497. 


MARCH  TERM,  1886.  569 


Cross  V.  Kitts. 


claim/'  which  adjoined  a  gravel  claim,  known  as  the  ''  Shanghai 
claim,"  situated  at  the  head  of  Gold  Flat,  in  Nevada  county.  The 
Gillespie  claim  was  excavated  by  a  tunnel  two  hundred  feet  long, 
known  as  the  McGormick  tunnel,  the  ground  at  the  entrance  of 
which  had  caved  so  that  "  no  water,  perceptible  upon  the  surface, 
:o'l  out  of  it; "  and  Gillespie,  at  or  near  to  its  entrance,  made  an 
'iium  cut,  Irom  the  front,  bottom  and  sides  of  which  water  perco- 
hael  ar.d  collected  '^in  such  quantity  as  to  form  a  running  and 
(K'(iiRMl  stream  of  about  two  inches,  miner's  measure.''  This  water 
came  from  near  the  inner  end  of  tl]y3  tunnel,  on  or  near  the  divid- 
ing line  between  die  Gillespie  and  the  Shanghai  claims,  and 
"  whei''  the  bed-rock  pitched  down  into  a  low  channel  or  basin." 

That  was  the  condition  of  tlie  Gillespie  claim  in  the  year  1864, 
when  Gi  lespie,  being  in  possession  as  owner,  sold,  and  by  deed 
transferred  to  tme  A.  D.  Rich,  the  right  to  the  water  issuing  from 
the  tunnel  in  the  claim,  by  the  following  description: 

*'  That  certain  spring  of  water  now  issuing  from  the  head  of  an 
open  cut  run  by  said  Gillespie  in  the  diggings  of  said  Gillespie. 
Said  diggings  being  at  the  lie»d  of  Gold  Flat  in  Nevada  township, 
Nevada  county.  State  of  California,  and  adjoining  the  Shanghai 
diggings  on  the  west,  and  all  waters  now  issuing  or  to  issue  from 
said  spring,  with  the  right  and  privilege  to  run  another  and  deeper 
cut,  or  a  tunyol,  or  cut  and  tunnel  to  said  spring,  over  and  through 
the  said  diggings  of  (iillespie,  and  a  right  of  way  and  easement  to 
construct  said  cut  or  tunnel,  and  divert,  manage  and  control  said 
water,  and  make  repairs,  lay  pipes  and  boxes,  and  convey  and  direct 
said  \vat(M*  The  ]X)int  from  which  said  cut  or  tunnel  is  to  be  run 
to  bo  ihc  p<nnt  on  Gillespie's  diggings  where  the  north-west  corner 
of  the  siiid  Shanghai  diggings  touches  the  diggings  of  said 
».t!j'  sine. 

W  Ik  II  A.  D.  Rich  acquired  the  water  right  described  in  his  deed, 

;ini  J.  (  .  Rich  were  tenants  in  common  of  the  Shanghai  claim, 

J  ;.>iiiMig  the  Gillespie  claim,  and  of  a  parcel  of  property  near  to 

'ic  twii  claims  known  as  tlie   Half-mile  House.     There  were  two 

^i»ringrf  of  water  upon  the  .'^iiaughai  claim,  and  the  proprietors  of 

the  llulf-mile   House  brought  the  water  from  those  springs  and 

fr.»m  ti»e  8]>ring  issuing  from  the  head  of  the  open  cut  at  the 

entrance  of  the  tunnel  in  the  Gillespie  claim,  by  means  of  ditches, 

boxes  and  pipes  down  to  their  property  for  domestic  use  and  irri- 

s::ition;  and  in  that  manner  they  continued  to  use  and  enjoy  the 
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water  from  those  sources  until  the  year  1872,  when  thej  sold  and 
conveyed  the  Half-mile  House  property  to  one  G.  M.  Smith.  The 
finding  of  the  court  is: 

*'  That  said  Half-mile  House  was  by  J.  C.  and  A.  D.  Rich  sold 
to  6.  W.  Smith  in  1872,  and  in  the  deed  conyeying  the  same  several 
water  rights  were  described,  and  among  them  the  following:  *  Also 
that  certain  other  water  right,  situate  in  said  township  and  county, 
consisting  of  a  spring  and  the  waters  arising  therefrom,  situate  and 
being  upon  the  Shanghai  mining  claim,  formerly  owned  by  Prior 
and  Madison,  on  Qold  Flat,  .in  the  ranch  of  Oillespie,  together 
with  all  flumes  and  ditches  used  to  divert  and  convey  the  waters  of 
said  spring  to  the  lot  and  premises  herein  first  conveyed.' 

'^  And  all  the  water  rights  mentioned  in  the  respective  deeds 
fix>m  Rich  and  Rich  to  Smith  *  *  *  were  likewise  used  at  and 
appurtenant  to  said  Half-mile  House  property,  at  the  time  of  the 
conveyance  thereof  to  Smith." 

As  administrator  of  the  estate  of  T.  W.  Sigoumey,  deceased,  the 
plaintiff  in  the  action  derives  title  to  the  Half-mile  House  property 
by  mesne  conveyances  from  Smith  and  A.  D.  and  J.  0.  Rich. 
Sigourney  died  in  1880,  seised  and  possessed  of  the  property. 
From  the  year  1873,  the  date  of  his  acquisition  of  title,  until  the 
time  of  his  death,  he  occupied  the  property,  and  used  and  enjoyed 
the  water  appurtenant  to  it,  to  the  same  extent  that  his  grantors, 
immediate  and  remote,  had  us^  and  enjoyed  it,  except  that  some 
changes  were  made  in  the  use,  necessitated  by  the  working  of  the 
gravel  claims  in  which  the  springs  were  located;  but  the  light  of 
Sigouiiiey  to  the  water  from  the  McGormick  tunnel  in  the  Oillespie 
gravel  claim  was  never  questioned  in  his  life-time.  In  fact,  it  was 
always  admitted  by  the  owners  and  workers  of  the  claim. 

But  in  the  year  1881,  Kitts,  defendant  in  the  action,  acquired 
the  title  of  the  Gillespie  gravel  claim,  and  in  working  the  claim  by 
the  hydraulic  process,  they  mined  away  a  portion  of  the  McGor- 
mick tunnel,  and  stopped  the  waters  from  flowing  into  and  through 
the  Sigourney  flume  to  the  HaU-miJe  House  property,  claiming 
that  the  water  in  the  tunnel  was  their  property. 

The  court  decided  in  favor  of  defendants  holding  as  matter  of 
law,  'Hfaat  neither  the  plaintiff  nor  tiie  plaintiff's  intestate  ever 
had  or  now  has  any  estate,  right,  title,  or  interest  whatever  in  the 
said  *  *  *  mining  elsims,  and  the  said  plaintiff  does  not  now 
have,  and  did  not  have  at  the  time  of  the  commencement  of  tliis 
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action,  tiuy  right,  title,  or  interest  wliatever  in  any  water  or  water 
right  therein  or  thereon,  or  the  right  to  take  water  flowing  there- 
from. And  that  said  defendants  *  *  *  are  the  sole  owners 
of  all  waters  flowing  from  said  mining  claim,  and  are  entitled  to 
the  use  and  possession  thereof. 

^*  That  they  have  the  right  to  mine  and  work  their  said  claims, 
and  to  divert,  appropriate,  and  use  all  water  that  may  he  found 
therein  that  may  flow  therefrom." 

The  conclusion  that  the  plaintiff  had  no  right  in  or  to  receive  the 
water  flowing  from  the  McCormick  tunnel  is  not  well  drawn  from 
the  findings.  The  right  in  and  the  right  of  receiving  the  water 
(Civil  Code,  §  810)  passed  by  the  deed  of  Gillespie  in  1864  to  A. 
D.  I\ich,  and  all  the  actual  title  to  the  Half-mile  House  property 
passed  from  A.  D.  and  J.  C.  Eich  and  their  grantees  by  the  mesne 
conveyance  under  which  Sigourney  derived  the  title.  The  right  to 
the  water  from  the  McCormick  tunnel  therefore  passed  as  an  inci- 
dent to  the  Half-mile  House  property.  Civil  Code,  §  1084;  Sparks 
V.  IJess,  15  Cal.  186;  Cave  v.  Cra/ls,  53  Cal.  135.  A  transfer  of 
real  property,  says  the  code,  passes  all  easements  attached  thereto, 
and  creates  in  favor  thereof  an  easement  to  use  other  real  property 
of  the  person  whose  estate  is  transferred,  in  the  same  manner  and 
to  the  same  extent  as  such  property  was  obviously  and  permanently 
used  by  the  person  whose  estate  is  transferred  for  the  benefit  thereof, 
at  the  time  when  the  transfer  was  agreed  upon  or  completed.  Civil 
Code,  §  1 104. 

Bat  the  decision  that  the  defendants  as  owners  of  the  Gillespie 
gravel  claim  had  the  superior  right  to  the  water  seems  to  have  for 
its  basis  the  fact  found  by  the  court,  "  that  all  the  water  that  ever 
flowed  through  the  McCormick  tunnel  was  percolating  water  gath- 
ered from  the  ground  through  which  said  tunnel  was  run";  but  the 
court  also  found  as  a  fact  that  the  water  ^'  percolated  and  collected 
in  such  quantity  as  to  form  a  running  and  defined  stream  of  about 
two  inches,  miner's  measure." 

There  is  no  doubt  the  percolating  water  existing  in  the  earth  is  not 
governed  by  the  same  laws  that  pertain  to  running  streams.  Water 
percolating  in  the  soil  belongs  to  the  owner  of  the  freehold.  '*  Each 
owner,"  says  the  Supreme  Coxirt  of  Connecticut,  '*  has  an  equal 
and  complete  right  to  the  use  of  his  land  and  to  the  water  which 
18  m  it.  Water  combined  with  the  earth,  or  passmg through  it,  by 
percolation  or  filtration  or  chemical  attraction,  has  no  distinctive 
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oharacter  of  ownership  from  the  earth  itself  any  more  than  the 
metallic  oxides  of  which  the  earth  is  composed.  Water^  whether 
moving  or  motionless  in  the  earthy  is  not,  in  the  eye  of  the  law, 
distinct  from  the  earth/'  Booth  v.  Driscoll,  20  Oonn.  540;  s.  c, 
52  Am.  Dec.  352.  See  also  Hanson  v.  McOue,  43  Cal.  303;  BaOard 
Y.  Tomlimon,  24  Am.  Law  Beg.  636;  26  Chy.  Div.  194. 

But  where  percolating  waters  collect  or  are  gathered  in  a  stream 
running  in  a  defined  channel,  no  distinction  exists  between  waters 
BO  ranning  under  the  surface  or  upon  the  surface  of  land.  They 
are  such  property  or  incidents  to  property  as  may  be  acquired  by 
grant,  express  or  implied,  or  by  appropriation,  and  when  rights  in 
them  are  thus  acquired,  the  owner  cannot  bo  divested  of  his  rights 
by  the  wrongful  acts  of  another.  In  Brown  v.  Ashley,  16  Nev. 
317,  it  was  held  that  rights  in  water  coming  from  a  spring  by  per- 
colation are  acquirable  by  prior  appropriation,  and  the  appropriator 
cannot  be  divested  of  them  by  a  subsequent  owner  of  the  soil,  and 
a  fortiori  will  that  be  the  case  where  such  rights  are  derived  from 
the  owner  of  the  soil  by  express  grant. 

The  plaintiff  was  entitled  to  judgment  upon  the  findings. 

Behearing  denied. 

Judgment  reversed  and  cause  remanded. 

Mybiok,  Shabfstein,  and  McEutstbt,  JJ.,  concurred. 
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(60  Cal.  688.) 
Evidence  —  declarations  —  of  agent — res  gesUs, 

In  an  action  for  an  injary  by  a  railway  accident,  declarations  of  the  locomo- 
tive engineer  in  charge  of  the  train,  to  whose  negligence  the  aoddent  is 
attributed,  made  five  minutes  afterward,  are  incompetent  as  evidence. 
{See  note,  p.  565.) 

ACTION  for  personal  injury  hy  negligence.     The  opinion  states 
the  case.     The  plaintiff  had  judgment  below. 

» 

McAllister  <§  Bergen,  and  W,  C.  Belcher,  for  appellant. 
H.  F,  Crane,  and  D.  Af.  Uehnas,  for  res])oudent. 
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Myrigk,  J.  Action  for  damages  for  injuries  received  by  th& 
plaintiff  in  being  run  over  by  a  locomotiye  of  the  defendant.  Thera 
was  no  question  as  to  the  plaintiff  having  been  injured.  The  only^ 
questions  were  as  to  negligence  of  the  engineer  of  the  defendant, 
and  as  to  contributory  negligence  on  the  part  of  the  father  of  the 
plaintiff,  the  plaintiff  being  at  the  time  of  the  injury  an  infant  of 
the  age  of  about  four  and  a  half  years. 

The  train  of  cars  had  halted,  as  usual,  at  a  station  (being  on 
time),  and  the  engineer  received  from  the  conductor  the  usual 
signal  to  start.  Immediately  in  front  of  the  engine  was  a  trestle 
and  bridge,  just  beyond  which  a  country  road,  leading  to  the  house 
of  plaintiff's  father,  crossed  the  track.  The  child  was  injured  at  a 
point  at  or  near  where  the  trestle  joins  the  hard  ground. 

The  engineer  testified  that  on  receiving  the  signal  to  go  ahead,, 
and  on  starting,  he  looked  along  the  track  and  saw  nothing  out  of 
the  way,  but  after  he  was  under  way  he  saw  the  head  of  the  child 
raised  from  between  the  timbers,  when  he  instantly  reversed  the 
engine  and  whistled  for  brakes,  but  too  late. 

A  witness  for  the  plaintiff  testified  he  was  some  distance  away, 
managing  a  pair  of  fractious  horses,  and  that  at  the  moment  the 
train  started  he  saw  the  child  standing  on  the  track,  throwing  its 
hands  as  if  'Maring  the  engine." 

It  is  barely  necessary  to  say  there  is  no  pretense  that  the  engineer 
saw  the  child  in  time  to  avoid  the  occurrence;  but  it  is  claimed  he 
should  have  seen  him,  and  that  his  failure  to  see  him  was  from 
negligence. 

For  the  purpose  of  showing  negligence  on  the  part  of  the  engi- 
neer, a  witness  was  permitted  to  testify  us  to  declarations  made  by 
the  engineer;  and  the  ruling  of  the  court  in  admitting  the  testi- 
mony of  this  witness  is  claimed  to  be  error. 

As  soon  as  the  train  was  stopped,  the  conductor  and  brakeman 
removed  the  child  from  under  the  tender,  and  found  that  its  feet 
were  injured;  they  did  not  know  whose  child  it  was,  but  started  to 
carry  him  to  a  house  near  by,  about  a  quarter  of  a  mile;  when 
near  the  house  the  witness  met  them,  and  told  them  whose  child 
he  was,  and  that  the  father  lived  at  some  distance  on  the  other 
side  of  the  track;  the  witness  went  to  the  engine,  which  ho  reached 
some  few  minutes  after  the  occurrence,  he  thought  about  five  min- 
utes; he  there  met  the  engineer  and  fireman,  and  asked  them  how 
it  occnrred;  the  witness,  against  the  objections  of  the  defendant. 
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was  permitted  to  give  the  reply  of  the  engineer  to  this  qaestiun;  he 
testified  that  the  engineer  Btwbed  to  him  that  when  he  started  up 
the  train,  he  was  looking  up  toward  Peacock's  (a  house  on  the 
right  hand  side  of  the  road)  to  see  if  any  one  was  coming  down^ 
and  when  he  turned  around  he  saw  the  boy  and  blew  the  whistle, 
but  when  he  reversed  the  engine  it  was  too  late.  This  evidence 
was  claimed  to  be  competent  and  proper,  as  a  part  of  the  res 
gesta. 

We  are  of  o^nion  that  the  declaration  was  not  a  part  of  the  res 
ffestm,  and  that  the  court  erred  in  admitting  it.  It  is  said,  in  1 
Greenl.  Ev.,  g  113,  referring  to  the  declarations  of  an  agent  that 
'^  whererer  what  he  did  is  adminsible  in  evidence,  then  it  is  compe* 
tent  to  prove  what  he  said  about  the  act  while  he  was  doing  it"; 
and  the  6ditx)r  to  the  addition  of  1866  has  inserted,  immediately 
follow! Qg  the  above:  ^'The  declaration  of  the  driver  of  a  car  after 
the  car  liad  stopped,  assigning  the  reason  why  he  did  not  stop  the 
car,  and  thus  prevent  the  injury  to  plaintiff  while  crossing  the  street, 
that  he  could  not  stop  the  car  because  the  brakes  were  out  of  order, 
being  nuuie  after  the  injury  was  inflicted  and  the  transaction  term- 
inated, ifl  not  admissible  against  the  company  in  whose  employ 
such  driver  was,  it  being  mere  hearsay";  citing  Luby  v.  H,  IL  R. 
Co,,  17  N.  Y.  131;  and  the  editor  remarks  in  a  note  that  a  case 
holding  the  declarations  of  an  agent  after  the  event  admissible  is 
certainly  not  maintainable  upon  general  principles.  So  says  the 
same  editor,  in  section  114:  '^  The  declarations  of  the  conductor  of 
a  railway  train  as  to  the  mode  in  which  an  accident  occurred,  made 
after  its  occurrence,  or  those  of  an  engineer  made  under  similar 
circumstances,  are  not  admissible." 

In  the  case  before  us,  the  occurrence  had  taken  place,  the  child 
hnd  been  removed  from  under  the  tender  carried  away  nearly  a 
quarter  of  a  mile,  and  brought  back  on  the  way  to  the  father's 
house,  before  the  declaration  was  made.  This  evidenoe  was  mate- 
rial, as  tending  to  show  that  the  engineer  was  not  giving  proper 
attention  to  his  duties. 

For  the  error  in  admitting  in  evidence  the  declaration  of  the 
engineer,  the  judgment  and  order  ai-e  reversed,  and  the  cause  is 
romaiided  for  a  new  trial. 

Judgment  reversed  and  cause  remanded. 

McKiirsTKT,  Boss,  Thorktok,  aad  Shabpstbik,  JJ.,  ooii« 
currod. 
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NoTK  BY  THE  REPORTER.  —  In  VtektbuTff  di  M.  R.  Co.  T.  0*BritH,  U.  S. 
Supreme  Court,  Nov.  1886.  it  was  held  as  followfr:  In  an  action  against  a  lail- 
road  company  to  recover  damages  for  in  juries  received  bj  a  passenger  eo  a 
train,  a  declaration  of  the  engineer,  made  between  ten  and  thirtjmiDaies  after 
the  accident  occurred,  as  to  the  rate  at  which  the  train  was  going  at  the  time, 
is  not  admissible  in  behalf  of  the  plaintiff.  The  acts  of  an  agent,  within  the 
scope  of  the  authority  delegated  to  him,  are  deemed  the  acts  of  the  principal. 
Whatever  he  does  in  the  lawful  exercise  of  that  authority  is  imputable  to  the 
principal,  and  may  be  proven  without  calling  the  agent  as  a  witness.  So  in 
consequence  of  the  relation  between  him  and  the  principal,  his  statement  or 
declaration  is,  under  some  circumstances,  regarded  as  of  the  natnre  of  original 
evidence;  "being"  says  Phillips,  "the  ultimate  fact  to  be  proved,  and  not  an 
admission  of  Bome  other  fact."  1  Phil.  Ev.  881.  "  But  it  must  be  remem- 
bered," says  Greenleaf,  "  that  the  admission  of  the  agent  cannot  always  be 
assimilated  to  the  admission  of  the  principal.  The  party's  own  admissfon, 
whenever  made,  may  beg^ven  in  evidence  against  him;  but  the  admission  or 
declaration  of  his  agent  binds  him  only  when  it  is  made  during  the  continu- 
ance of  the  agency,  in  regard  to  a  transaction  then  depending  etdumfervet 
opus.  It  is  because  it  is  a  verbal  act,  and  part  of  the  resgetUBt  that  it  is  admis- 
sible at  all;  and  therefore  it  is  not  necessary  to  call  the  agent  to  prove  it;  but 
wherever  what  he  did  is  admissible  in  evidence,  there  it  is  competent  to  prove 
what  he  said  about  the  act  while  he  was  doing  it."  1  Greenl.  Ev.,  g  113. 
This  court  had  occasion  in  Packet  Co.  v.  Clovgh,  20  Wall.  546,  to  consider  this 
question.  Referring  to  the  rule  as  stated  by  Mr.  Justice  Stort  in  his  Treatise 
on  Agency,  g  134,  that  "  where  the  acts  of  the  agent  will  bind  the  principal, 
there  his  representations,  declarations  and  admissions  respecting  the  subject- 
matter  will  also  bind  him,  if  made  at  the  same  time,  and  constituting  part  of 
the  ret  gest<E/*  the  court,  speaking  by  Justice  Stort,  said:  **  A  close  attenUon 
to  this  rule,  which  is  of  universal  acceptance,  will  solve  almost  every  difficulty. 
But  an  act  done  by  an  agent  cannot  be  varied,  qualified  or  explained,  either  by 
his  declarations,  which  amount  to  no  more  than  a  mere  narrative  of  a  past 
occurrence,  or  by  an  isolated  conversation  held,  or  an  isolated  act  done,  at  a  later 
period.  The  reason  is  that  the  agent  to  do  the  act  is  not  authorized  to  narrate 
what  he  had  done,  or  how  he  had  done  it,  and  his  declaration  is  no  part  of  the 
res  gestcB."  We  are  of  opinion  that  the  declaration  of  the  engineer,  Herbert, 
to  the  witness  Roach,  was  not  competent  agamst  the  defendant  for  the  purpose 
ot  proving  the  rate  of  speed  at  which  the  train  was  moving  at  the  time  of  the 
accident.  It  is  true,  that  in  view  of  the  engineer's  experience  and  position,  his 
statements  under  oath  as  a  witness  in  respect  to  that  matter,  if  credited,  would 
have  influence  with  the  jury.  Although  the  speed  of  the  train  was  in  some 
degree  subject  to  his  control,  still  his  authority  in  that  respect  did  not  carry 
with  it  authority  to  make  declarations  or  admissions  at  a  subsequent  time  as 
to  the  manner  in  which,  on  any  particular  trip,  or  at  any  designated  point  in 
his  route,  he  had  performed  his  duty.  His  declaration,  after  the  accident  had 
become  a  completed  fact,  and  when  he  was  not  performing  the  duties  of  an 
engineer,  that  the  train  at  the  moment  the  plaintiff  was  injured  was  being  run 
at  the  rate  of  eighteen  miles  an  hour,  was  not  explanatory  of  any  thing  i^ 


566  CALIFORNIA, 


Durkee  ▼.  Central  Pacific  Railroad  Company. 


which  he  was  then  enga^^.  It  did  not  accompany  the  act  from  which  the 
injuries  in  question  arose.  In  was,  in  its  essence,  the  mere  narration  of  a  past 
occurrence,  not  a  part  of  the  res  gestcB — simply  an  assertion  or  representation 
In  the  course  of  conyersation  as  to  a  matter  not  then  pending,  and  in  respect 
to  which  his  authority  as  engineer  had  heen  fully  exerted.  It  is  not  to  be 
deemed  part  of  the  res  gestm  simply  because  of  the  brief  period  intervening 
between  the  accident  and  the  making  of  the  declaration.  The  fact  remains 
that  the  occurrence  had  ended  when  the  declaration  in  question  was  made,  and 
:the  engineer  was  not  in  the  act  of  doing  any  thing  that  could  possibly  affect 
4t.  If  this  declaration  had  been  made  the  next  day  after  the  accident,  it  would 
.scarcely  be  claimed  that  it  was  admissible  evidence  against  the  company.  And 
jeX  the  circumstance  that  it  was  made  between  ten  and  thirty  minutes,  an  ap- 
preciable period  of  time,  after  the  accident,  cannot  upon  principle  niake  this 
•case  an  exception  to  the  general  rule.  If  the  contrary  view  should  be  juain- 
tained,  it  would  follow  that  the  declarations  of  the  engineer,  if  favorable  to 
the  company,  would  liave  been  admissible  in  its  behalf  as  part  of  the  resgettm^ 
without  calling  him  as  a  witness,  a  proposition  that  will  find  no  support  in 
the  law  of  evidence.  The  cases  have  gone  far  enough  in  the  kdmission  of  the 
subsequent  declarations  of  agents  as  evidence  against  their  principals.  These 
views  are  fully  sustained  by  adjudications  in  the  highest  courts  of  the  States. 
Waite,  C.  J.,  Fi£Lt>,  Miller  and  Blatchford,  JJ.,  dissenting. 

See  also  86  Am.  Rep.  825,  and  note;  41  Am.  Rep.  17,  333;  47  Am.  Rep.  53; 
48  Am.  Rep.  196;  89  Am.  Rep.  526;  53  Am.  Rep.  364,  838;  55  Am.  Rep.  666. 

In  WiUiameon  v.  Cambridge  R,  Co,,  Mass.  Sup.  Judicial  Court,  Feb.  26, 
1887,  declarations  of  a  street  car  conductor,  immediately  after  the  accident, 
that  he  was  very  sorry  and  that  it  was  his  fault,  Tuld,  inadmissible.  On  the 
authority  of  Lane  v.  Bryant,  9  Gray,  245.  it  was  said,  "  it  was  only  the 
expression  of  an  opinion  about  a  past  occurrence,  and  not  part  of  the  res  geetm. 
It  is  no  more  competent  because  made  immediately  after  the  accident  than  if 
made  a  week  or  a  month  afterward."  "  The  words  of  the  conductor  did  not 
form  part  of  that  transaction,  or  in  any  manner  qualify  his  act,  or  any  act 
of  the  plaintiff.  They  were  in  form  and  substance  narrative,  and  expressed 
an  opinion  upon  a  past  transaction."  The  words  "  did  not  enter  into  and  give 
It  character,  any  more  than  would  the  declaration  of  the  conductor  that  he  had 
not  been  in  fault,  or  that  the  plaintiff  had  been." 

In  LUUe  Roek,  etc.,  Ry.  Co,  v.  Leverett,  Ark.  Sup.  Ct.,  Feb.  5,  1887,  it  was 
lield  that  the  declarations  of  a  switchman,  made  inmiediately  after  an  accident 
hj  which  he  has  been  knocked  down  and  run  over,  and  while  he  is  still  under 
the  car,  touching  the  cause  of  the  accident,  are  competent,  as  part  of  the  re» 
gentCB,  The  court  said:  "In  Com,  v.  Haekett,  2  Allen,  136,  upon  a  trial  for 
murder,  a  witness  testified  that  at  the  moment  the  fatal  stabs  were  given  he 
heard  the  victim  cry  out.  *  I  am  stabbed,*  and  he  at  once  went  to  him  and 
reached  him  within  twenty  seconds  after  that,  and  then  heard  him  say:  *  I  am 
43tabbed;  I  am  gone.  Dave  Haekett  has  stabbed  me.'  This  evidence  was  held 
competent  as  a  part  of  the  res  gestm.  *  *  *  In  the  case  of  Hanover  R,  Co,  v. 
Coyle,  .55  Penn.  St.  402,  where  a  peddler's  wagon  was  struck,  and  the  peddler 
injured  by  the  negligence  of  the  engineer,  the  latter's  declaration,  made  after 
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the  infliction  of  the  injury,  was  admitted  as  a  part  of  the  transaction  itself; 
the  coart  saying:  '  We  cannot  say  that  the  declaration  was  no  part  of  the  re» 
gutm.  It  was  made  at  the  time,  in  view  of  the  goods  strown  along  the  road 
by  the  breaking  up  of  the  boxes,  and  seems  to  have  grown  directly  out  of  and 
immediately  after  the  happening  of  the  fact.  The  negligence  complained  of 
being  that  of  the  engineer  himself,  we  cannot  say  that  his  declarations,  made 
upon  the  spot,  at  the  time,  and  in  view  of  the  effects  of  his  conduct,  are  not 
evidence  against  the  company  as  a  part  of  the  very  transaction  itself. '  In  the 
case  of  EUcins  v.  McKean,  79  Penn.  St.  498,  the  plaintiff  sued  the  defendant 
for  damages  caused  by  oil,  manufactured  and  sold  by  him  to  plaintiff's  hus- 
band, exploding  while  the  husband  was  using  it  in  a  lamp,  and  catching  fire, 
and  burning  the  husband  to  death.  The  court  held  what  the  husband  said  as 
to  the  cause  of  the  accident,  when  found  enveloped  in  the  fiames,  or  within  a 
few  minutes  afterward,  was  clearly  competent  evidence  as  e  part  of  the  rei 
gest(B,  In  Casey  v.  i^.  F.  C.  d  H,  R.  R.  Co,,  78  N.  Y.  518,  the  plaintiff  sued 
for  damages  resulting  from  the  death  of  a  child  who  had  been  run  over  and 
killed  by  the  defendant's  cars.  On  the  trial  a  police  officer,  who  went  to  the 
place  of  the  accident  inmiediately  after  the  child  was  killed,  and  found  the 
child  under  the  wheels  of  the  car,  was  permitted,  as  a  witness  for  the  plaintiff, 
to  state  what  the  engineer  in  charge  of  the  engine  said  and  did  in  extricating 
the  body  of  the  child  from  under  the  wheels  of  the  car.  The  court  held  the 
statements  of  the  engineer  were  admissible  as  a  part  of  the  resgesta,  WaideU 
v.  N,  r.  C.  A  H,  B,  R.  Co.,  95  N.  Y.  284;  s.  c,  47  Am.  Rep.  41.  McLeod  v. 
Ointher^s  Adm*r,  80  Ey.  899,  was  a  suit  for  damages  resulting  from  the  will- 
ful neglect  of  appellant's  servants  in  sending  dispatches  to  two  conducters  of 
trains  which  were  to  ran  on  the  same  day  over  the  same  part  of  defendant's 
road.  The*  dispatches  were  alike,  and  ambiguous,  and  construed  differently 
by  the  two  conductors.  The  result  was  a  collision  of  trains,  and  the  death  of 
Ginther.  plaintiff's  intestate,  who  was  an  engineer  on  one  of  the  trains.  Fish, 
the  conductor  on  the  same  train,  within  a  few  seconds  after  the  casualty, 
remarked  to  the  engineer  of  the  other  train,  '  I  had  until  10:10  to  make  Beards.' 
It  was  held  by  the  court  that  it  was  important  to  show  what  fish  and  Ginther 
thought  of  the  meaning  of  the  dispatch  while  they  were  acting  under  it,  as 
the  negligence  in  this  case  consisted  of  the  wording  of  the  dispatch  so  as  to 
mislead  them,  and  that  the  declaration  of  Fish  having  been  made  within  a 
few  seconds  after  the  accident,  in  view  of  the  wrecked  trains,  and  amidst  the 
search  for  persons  whose  fate  was  then  unknown,  and  while  Ginther,  who 
lived  but  thirty  minutes,  was  dying  from  the  injuries  he  had  received,  was 
admissible  for  that  purpose  as  a  part  of  the  res  gesta.  *  *  •  The  state- 
ment of  Leverett  was  made  immediately  after  he  was  run  over,  and  while  the 
wrong  complained  of  was  incomplete,  lie  being  still  under  the  car,  and  was  a 
part  of  the  res  gesta,  and  fairly  goes  to  explain  the  cause  of  the  condition  in 
.which  he  was  at  the  time  it  was  made.  It  was  an  emanation  of  the  act  in 
question,  and  so  connected  with  the  cause  of  his  injuries  as  to  preclude  any 
idea  that  it  was  the  product  of  calculated  policy." 

In  Jones  v.  State,  Tex.  Ct.  App.,  Nov.  17,  1886,  declarations  of  the  accused 
made  fifteen  or  twenty  minutes  after  the  occurrence,  held,  inadmissible. 
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In  Smith  v.  8i.  Louis,  etc,,  By,  Co.,  Mo.  Sap.  Ct.,  Feb.  1887,  declaraiioDs by 
a  section  foreman  as  to  the  fact  of  killing  stock,  made  after  tbe  event,  hdd, 
inadmissible. 

In  McDermott  ▼.  Hannibal  and  St,  Jo.  R.  Co.,  Mo.  Snp.  Ct.,  Jane,  1885, 
tbe  point  in  question  was  the  incompetency  of  Dawson,  a  co-servant  of  plain, 
tiff,  and  the  declaration  of  Goodwin,  the  road-master,  that  *'  Dawson  is  not 
a  good  railroad  man  any  way,  but  I  wanted  to  give  him  a  chance,"  was  held 
inadmissible  to  prove  the  fact  of  incompetency,  although  admissible  to  prove 
notice  to  the  defendant  of  the  alleged  fact. 

In  Cleveland  v.  Newsome,  45  Mich.  63,  a  boy  drove  against  a  foot  passenger 
"  in  a  street,  immediately  stopped,  came  back  and  said  he  did  not  mean  to,  hfld, 
admissible.  It  was  as  much  a  part  of  the  res  gesttB  as  wonld  have  been  an 
exclamation  at  the  very  ini&tant  the  plaintiff  was  struck." 

In  Pfeffele  v.  Sec.  Ave.  R.  Co.,  19  Week.  Dig.  44,  it  was  held  that  declara- 
tions of  a  car  driver,  immediately  after  a  collision,  that  he  could  not  help  it. 
because  the  brake  was  broken,  were  inadmissible. 

In  Bradberryy.  State,  Tex.  Ct.  App.,  Nov.  18,  1886,  the  accused  offered  to 
prove  his  declarations  to  a  witness  who  was  200  yards  distant  when  the  crime 
occurred,  but  who  came  immediately  to  the  place,  and  to  whom  they  were 
made  within  three  minutes.     Held,  inadmissible. 

In  State  v.  Eetoup,  La.  Sup.  Ct.,  Feb.,  1887,  declarations  by  a  wounded  man, 
ten  minutes  after  the  affray,  and  seventy  yards  from  the  place,  Tield,  inadmis- 
sible. 

In  Martin  v.  N.  Y.,  ete.^  R.  Co.,  103  X.  Y.  626,  declarations  of  the  injured 
part}",  while  being  conveyed  from  the  scene  to  the  switch-house,  hdd,  inad- 
missible, on  the  authority  of  the  Waldele  case,  95  N.  Y.  274;  8.  c,  47  Am. 
Bep.  41. 


Kalis  v.  Shattuck, 

(60  Cal.  fM.) 

Landlord  and  tenant  —  nuisance  —  awning. 

A  landlord  of  premises  in  exclusive  possession  and  control  of  a  tenant,  is  not 
liable  to  a  third  person  for  injury  by  the  fall  of  an  awning  intended  solely 
as  a  protection  against  sun  and  rain,  tbe  fall  having  been  occasioned  by  the 
tenant's  negligent  conduct  in  permitting  a  crowd  of  people  to  stand  upon  it.* 

ACTION  for  personal  injury  by  negligence.     The  opinion  states 
the  case.     The  plaintiff  had  judgment  below. 

*  See  CoU  v.  McKey  (66  Wis.  500),  57  Am.  Rep.  293;  Colder  v.  Smalley 
(66  Iowa,  219),  55  Am.  Rep.  270;  Edtcards  v.  X.  Y.,  etc.,  R.  Co.  (98  N.  Y.  245), 
50  A  111.  Rep.  659. 
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<7.  C,  Martin,  Moore  dt  Reed,  and  Sidney  V.  Smith  S  Son,  for 
jippellantB. 

<7.  B,  Lamar  and  J.  E.  Foulds,  for  respondents. 

McKbe^  J.  Pauline  Kalis,  the  wife  of  her  co-plaintiff,  while 
passing  along  the  sidewalk  in  front  of  a  bailding  on  the  west  side 
of  Broadway,  in  the  city  of  Oakland,  received  personal  injuries 
from  the  fall  of  a  wooden  awning,  which  extended,  with  a  slanting 
direction,  from  the  second  story  of  the  building  for  about  twenty 
feet  over  the  sidewalk;  and  to  recover  damages  for  the  injuries  sus- 
tained, she  brought  the  action  in  hand  against  '*  F.  K«  Shattuck, 
Maria  Hillegas  (administratrix  of  the  estate  of  William  Hillegas, 
deceased),''  and  seven  other  defendants,  ''for  knowingly,  negli- 
gently, and  carelessly  suffering  the  awning  to  remain  rotten  and 
msnfficiently  supported,"  in  consequence  of  which,  and  of  the 
'*  negligence  and  carelessness  of  the  defendants  in  maintaining  and 
using  it  in  that  defective  condition/'  it  fell  upon  the  plaintiff  while 
lawfully  passing  on  the  sidewalk,  and  inflicted  upon  her  painful 
and  permanent  injuries. 

On  the  trial  of  the  case  nonsuits  were  granted  in  favor  of  all  the 
defendants  except  Shattuck  and  Maria  Hillegas;  against  them  a 
verdict  and  judgment  for  13,000  were  rendered,  and  from  the 
judgment  and  an  order  denying  their  motion  for  a  new  trial  they 
have  appealed. 

The  statement  of  the  case  upon  which  the  motion  was  heard 
and  decided  shows  that  the  awning  was  constructed  ''about  twelve 
years  ago,"  by  P.  K.  Shattuck  and  William  Hillegas,  who  were 
owners  of  the  building.  Hillegas,  being  a  tenant  in  common  of 
the  building,  died  in  1876.  As  constructed,  the  awning  consisted 
of  a  piece  of  two-by-twelve-inch  timber  bolted  to  the  brick  wall  of 
the  building  with  bolts  which  were  bedded  in  the  wall.  From 
this,  timber  rafters,  two  inches  by  twelve  inches,  extended  every 
twelve  feet  from  the  wall  over  the  sidewalk,  and  were  supported  by 
turned  posts,  in  front  of  which,  and  to  receive  the  ends  of  the 
rafters,  a  piece  of  timber  three  inches  by  twelve  inches  was  halved 
on  the  upper  part  of  the  posts,  and  spiked  to  them  and  to  the 
laf ters.  Between  the  rafters  there  was  laid  a  two-by-six-inch  cross- 
mftor,  which  supported  the  awning  covering,  made  from  one-by- 
six-inch  tongued  and  grooved  boards.  The  awning  had  a  pitch  of 
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twelve  inches.  There  was  no  railing  in  connection  with  it ;  no 
doors  or  steps  leading  to  it.  The  sole  purpose  of  its  construction 
was  as  a  cover  for  the  sidewalk  from  sunshine  and  rain. 

The  awning  fell  and  injured  the  plaintiff  on  the  l*th  of  Septombt* r, 
1880.  As  to  the  condition  of  the  posts  that  supported  it  on  that 
day  there  was  a  conflict  in  the  evidence.  But  the  evidence  given 
on  the  part  of  both  plaintiff  and  defendants  tended  to  show  that 
the  awning  fell^  not  from  any  inherent  defect  in  its  original  con- 
str-uction,  or  from  an  unsound  condition  which  rendered  it  unfit 
for  the  ordinary  use  for  which  it  was  constructed,  but  from  an 
unreasonable  and  improper  use  of  it  for  a  purpose  for  which  it  was 
not  constructed.  For  the  uncontroverted  facts  are:  That  a  great 
number  of  people  were  crowded  upon  it  to  witness  the  march  of  a 
public  procession  through  Broadway;  and  they  got  on  to  the  awning 
through  a  hall  in  the  second  story  of  the  building  to  which  it  was 
attached.  The  hall  was  then  occupied  and  controlled  by  a  political 
club  to  whom  it  had  been  rented,  and  the  janitor  of  the  club  per- 
mitted the  public  to  go  through  the  hall  and  out  of  the  windows 
on  to  the  awning,  taking  with  them  the  chairs  and  benches  of  the 
hall.  The  lower  story  of  the  building  was  also  at  the  time  rented 
to  different  tenants  in  possession. 

The  exact  time  when  the  premises  were  demised  to  the  tenants 
in  possession  does  not  appear.  The  only  evidence  upon  the  ques- 
tion is  the  following  by  the  defendant  Shattuck:  ^'  Previous  to  the 
9th  of  September,  1880,  I  leased  the  hall  to  the  Republican  Central 
Club  of  Oakland.  From  July  to  November,  1880,  I  had  no  control 
over  the  hall  in  any  way  whatever.'* 

Nor  is  it  made  to  appear  by  any  evidence  what  was  the  condition 
of  the  awning  at  the  time  the  building  or  any  part  of  it  was  let  to 
the  tenants.  The  sole  ground  upon  which  the  verdict  and  judg- 
ment seems  to  be  founded  is  that  the  relation  of  landlord  and 
tenant  existed  between  the  appellants  and  the  occupants  of  the 
building,  and  that  it  was  the  duty  of  the  landlords  to  prevent  the 
fall  of  the  awning,  although  the  building  was  in  possession  of  their 
tenants  at  the  time.  Therefore  it  is  contended  that  they,  as  owners 
and  landlords,  are  liable  to  the  plaintiff  for  the  consequences 
resulting  to  her  from  the  fall  of  the  awning. 

But  there  is  no  proof  that  Maria  Uiilegas  had  any  connection 
with  the  construction  of  the  awning,  or  leased  any  part  of  the 
building,  or  claimed  that  those  in  possession  were  her  tenants,  or 
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received  any  rent  from  any  of  them.  In  the  complaint  she  is 
deecribed  as  the  administratrix  of  the  estate  of  William  Hillegsis, 
deceased,  who,  in  his  life-time,  was  co-owner  with  the  defendant 
Shattuck  of  the  bnilding.  But  as  she  had  no  connection  with  the 
construction  of  the  awning,  had  not  demised  any  part  of  the  build- 
ing, never  claimed  that  the  persons  occupying  it  were  her  tenants 
or  received  any  rents  from  them,  she  cannot  bo  said  to  have  made 
herself,  as  administratrix  or  otherwise,  in  any  way  responsible  for 
the  continuance  of  the  awning*  even  if  it  was  a  nuisance,  or  for  the 
consequences  to  the  plaintiff  from  its  breaking  down.  As  to  her 
the  verdict  and  judgment  are  therefore  unsustained  by  the  evidence. 
Oakham  v.  ffolbrook,  11  Cush.  303. 

As  to  the  defendant  Shattuck  the  only  question  is,  whether 
as  owner  and  landlord  of  the  building,  he  is  liable  for  the  conse- 
quences to  the  plaintiff  of  a  nuisance  in  connection  with  the  build- 
ing in  the  possession  and  control  of  his  tenants. 

It  is  well  settled  that  a  landlord  is  not  liable  for  such  conse- 
quences, unless,  1,  The  nuisance  occasioning  the  injury  existed 
at  the  time  the  premises  were  demised;  or  2,  The  structure  was  in 
such  a  condition  that  it  would  be  likely  to  become  a  nuisance,  in 
the  ordinary  and  i*easonable  use  of  the  same  for  the  purpose  for 
which  it  was  constructed  and  let,  and  the  landlord  failed  to  repair 
it.  Jessen  v.  Sweigert,  66  Cal.  182;  Rectory,  Buckharty  3  Hill,  193; 
Mullen  V.  St.  JohUy  67  N.  Y.  667;  s.  c,  15  Am.  Rep.  630;  Husseyy. 
Ryauy  64  Md.  426;  8.  c,  64  Am.  Rep.  772;  Wood  Nuis.,  §§  295, 
676;  Wood  LandL  and  Ten.  918.  Or  3,  the  landlord  authorized  or 
permitted  the  act  which  caused  it  to  become  a  nuisance  occasioning 
the  injury. 

The  rule  of  law  on  the  subject  is  thus  stated  by  the  English 
courts:  '*To  bring  liability  home  to  the  owner  of  real  property," 
says  CnoMPTON,  J.,  in  Oandy  v.  Jubber,  5  Best  &  S.  73,  486,  "the 
nuisance  must  be  one  which  is  in  its  very  essence  and  nature  a 
nuisance  at  the  time  of  the  letting,  and  not  something  which  is 
capable  of  being  thereafter  rendered  a  nuisance  by  the  tenant." 
''The  nuisance, '^  says  Blackburn,  J.,  in  the  same  case,  ''must 
be,  if  I  may  so  term  it,  a  normal  one.''  To  the  same  effect  will  be 
found  the  law  in  cases  in  the  courts  of  the  United  States. 

In  Ourings  ▼.  Jonei,  9  Ind.  108,  the  defendant,  a  landlord,  was 
held  liable  to  the  plaintiff  for  the  consequences  of  an  unlawful  act, 
in  the  original  constrnction  of  the  sidewalk  in  front  of  the  build- 
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ing,  committed  by  him  before  he  demised  the  building.  The 
unlawful  act  was  the  making  of  a  hole  in  the  sidewalk,  which  he 
covered  with  a  sufficient  grating,  but  withcnit  obtaining  the  requi- 
site license  from  the  city  authorities.  The  plaintiff  fell  through 
tlie  hole  and  was  injured,  and  the  court  held,  thai  although  the 
premises  were  at  the  time  of  the  accident  in  the  possession  of  the 
defendant's  tenant,  the  defendant  was  liable  for  the  consequences 
of  his  unlawful  act;  and  while  it  is  true,  says  the  court,  if  property 
not  then  a  nuisance  is  demised,  but  becomes  so  only  by  the  act  of 
the  tenant,  the  landlord  is  not  liable,  yet  where  the  owner  leases 
premises  which  are  a  nuisance,  or  must  in  the  nature  of  things 
become  so  from  their  user,  and  receives  rent,  he  is  liable.  On  like 
ground,  in  Bellows  v.  Sackeit,  15  Barb.  9G,  a  landlord  was  held 
liable  for  injury  from  the  drip  from  a  roof  built  of  defective  mate- 
rials, where  the  injury  arose  from  the  ordinary  user  of  the  prem- 
ises. And  in  Godley  v.  Hagcrty,  20  Penn.  St.  387;  s.  c,  69  Am. 
Dec.  731,  and  Carson  v.  Godley,  26  Penn.  St.  Ill;  s.  c,  67  Am. 
Dec.  404,  a  landlord  was  held  liable  for  injuries  from  the  fall  of 
buildings  defectively  constructed  for  storage,  for  which  purjiose 
they  had  been  let  to  tenants  in  possession.  The  liability  of  the 
owner  was  made  to  turn  upon  the  question:  ''Did  the  landlord 
permit  the  buildings  to  pass  from  his  possession  deficient  in  some 
particular  essential  to  their  future  safety,  when  reasonably  used  in 
the  business  and  for  the  purposes  for  which  they  were  constructed?'' 
It  was  admitted  that  if  a  building  constructed  with  ordinary  care 
falls  from  the  tenant's  misuse,  or  if  the  tenant  had  ordered  the 
construction,  inspected  and  accepted  it,  then  he  alone  would  be 
liable  for  injuries  from  its  fall.  ''But,"  say  the  court,  "if  the 
catastrophe  results  from  occult  defect,  *  *  *  as  if  the  mate- 
rials be  inferior,  etc.,  the  landlord,  and  not  the  tenant,  would  be 
liable  *  *  *  The  wrong  consisted  *  *  ♦  in  building  and 
renting  a  store  for  a  specific  purpose,  for  which  it  was  unfit." 

So  in  Swords  t.  Edgar,  59  K".  Y.  28 ;  s.  c,  17  Am.  Rep.  295. 
a  lessor  was  held  liable  for  injuries  to  a  third  person,  caused  by 
the  fall  of  a  wharf,  which  was  unsafe  and  defective  at  the  time 
he  leased  it,  although  it  was  in  the  possession  of  the  tenant  at  the 
time  of  the  accident. 

But  it  is  maintained  that  whatever  may  have  been  the  time  of 
the  demise  to  the  tenants  in  possession,  the  awning  was  a  nuisance 
l)er  ,*r,  because  it  was  constructed  over  the  sidewalk  without  license 
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or  leave  of  the  corporate  aathorities,  and  without  the  sanction  of 
the  legislature.    Dill.  Mun.  Corp.,  §  521;  Wood  Nuis.,  §  502. 

That  howeyer  is  the  assumption  of  a  fact  which  nowhere  appears 
in  the  case.  No  such  issue  was  raised  by  the  pleadings  or  proved 
at  the  trial.  The  complaint  contains  no  allegation  which  expresses, 
or  from  which  it  could  be  implied,  that  the  awning  was  constructed 
without  license  or  authority;  on  the  contrary,  seemingly  assuming 
that  it  had  been  lawfully  constructed,  liability  for  the  injuries 
occasioned  by  its  fall  was  sought  to  be  enforced  against  the  defend- 
ants on  the  sole  ground  of  negligence  on  their  part  in  suffering  it 
to  be  in  such  an  unsound  and  unsafe  condition  that  it  fell  and 
injured  the  plaintiff.  To  the  maintenance  of  that  allegation,  as 
the  ground  of  her  cause  of  action,  all  the  evidence  given  for  the 
plaintiff  was  directed.  We  must  therefore  presume  that  those  who 
constructed  the  awning  acted  under  authority  of  law. 

Yet  even  upon  that  assumption,  the  law  would  impose  upon 
them  the  obligation  to  keep  in  repair  what  they  were  authorized  to 
erect  and  maintain;  and  if  they  by  neglect  unskillfuUy  constructed 
it  or  negligently  maintained  it,  so  that  it  was  or  became  a  nuisance, 
they  would  be  answerable  civil  iter  in  damages  to  a  person  injured 
by  their  neglect  to  perform  their  obligation  to  properly  erect  and 
sufficiently  maintain  it.  It  was  upon  that  principle  that  the  plain- 
tiff's cause  of  action  was  founded  and  tried. 

But  there  was  no  such  cause  of  action  made  out  ao:ainst  the 
appellants;  for  there  was  no  evidence  that  the  awning  was  defect- 
ively constructed,  or  that  it  was  in  such  a  condition  at  the  time  of 
the  demise  of  the  building  that  it  constituted  a  nuisance,  or  would 
be  likely  to  become  such  in  the  ordinary  uses  for  the  purposes  for 
which  the  awning  was  constructed.  On  the  contrary,  it  was  shown 
by  evidence,  in  which  there  was  no  substantial  conflict,  that  tlie 
fall  of  the  awning  was  attributable  to  an  improper  and  negligent 
use  of  the  awning  by  the  tenant.  It  did  not  fall  in  consequence  of 
the  negligence  of  the  owner  to  keep  in  repair,  as  in  the  cases  of 
Jessen  v.  Sweigerf,  66  Cal.  18'i,  trnd'  Burke  v.  Schwerdt,  5  W.  C, 
Rep.  880.  It  would  not  have  fallen,  if  it  had  not  been  for  the 
people  that  crowded  upon  it,  by  the  permission  of  the  tenant.  It 
broke  down  because  subjected  to  a  weight  too  lieavy  for  it  to  bear. 
Permitting  it  to  be  used  in  that  way  was  the  wrongful  act  wliich  made 
of  it  a  nuisance;  and  as  a  nuisance  it  was  created  by  the  tenant, 
and  the  tenant  alone  is  liable;   the  landlord  is  not,  unless  he  is 
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shown  to  have  participated  in  the  wrongful  act  by  authorizing  or 
permitting  it  to  be  done.  ''A  landlord/'  says  the  Supreme  Court 
of  Massachusetts,  '^is  not  responsible  to  other  parties  for  the  mis- 
conduct or  injurious  acts  of  his  tenants  to  whom  his  estate  has 
been  leased  for  a  lawful  and  proper  purpose,  when  there  was  no 
nuisance  or  illegal  structure  upon  it  at  the  time  of  the  lease." 
Salionsal  v.  Baker,  8  Qray,  195.  See  also  Mellen  y.  Morril,  127 
Mass.  545;  Leonard  v.  Siorer,  115  Mass.  86;  s.  o.,  15  Am.  Rep.  76; 
Wood  Nuis.  79,  80,  142. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new  trial. 

Judgment  reversed  and  cause  remanded, 

Morrison,  C.  J.,  Ross,  Myrick,  Sharpstbik  and  McEik- 
STRT,  JJ.,  concurred. 


HoLLis  y.  Mbux. 

(QBCftl.  OH.) 

lAbei — aUomey — privileged  eommunieaium. 

An  attorney  who  files  specifications  of  opposition  to  an  insolvent's  discharge, 
alleging  that  tlie  insolvent  bad  been  privy  to  false  and  frandulent  entries  in 
bis  books,  bad  sworn  falsely  in  relation  to  bis  estate,  and  in  a  fiduciary  capa- 
city bad  fraudnlently  converted  property  to  bis  own  nse,  wbicb  information 
be  bad  derived  from  bis  client,  is  not  liable  for  libel. 

LIBEL.    The  facts  are  stated  in  the  opinion.     The  defendant 
had  judgment  below. 

W.  H.  Fifield,  for  appellant. 

Arthur  Rodger s  and  Saffold  <6  Meux,  for  respondent. 

McEee,  J.  A  demurrer  was  sustained  to  the  complaint  in  this 
case,  on  the  ground  that  it  did  not  contain  facts  sufScient  to  con- 
stitute a  cause  of  action.  The  plaintiff  declined  to  amend;  judg* 
ment  was  entered  against  him,  and  from  the  judgment  this  appeal 
is  taken. 

The  object  of  the  action  was  to  recover  damages  for  a  libel. 

On  the  face  of  the  complaint  it  appears  that  the  plaintiff  bad 
filed  in  the  Superior  Court  of  the  city  and  county  of  San  Francisco 
his  voluntary  petition  in  insolvency,  to  be  discharged  from  his  debts 
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0.ud  liabilities  as  an  insolvent  debtor  under  thd  insolvency  law;  that 
a  corporation  existed  which  was  known  as  ''  The  Real  Estate  and 
Building  Association'^;  that  there  was  another  corporation  kuown 
as  '*  The  Real  Estate  Associates,"  of  which  plaintiff  was  the  presi- 
dent and  business  manager;  that  the  last-named  corporatiDn  had 
proven  a  claim  against  the  estate  of  the  insolvent  debtor,  and  op- 
posed his  discharge;  that  in  connection  with  the  claim  the  defend- 
ant acted  as  attorney  for  the  corporation  creditor  on  the  occasion 
of  filing  its  opposition  to  the  discharge  of  the  debtor,  and  that  in 
the  specifications  of  opposition  which  were  filed,  the  defendant 
maliciously  published  concerning  the  plaintiff  certain  false  and 
scandalous  matters^  with  intent  to  impute  to  him  the  crimes  of  em- 
bezzlement and  perjury. 

Under  the  insolvent  law,  "any  creditor"  is  authorize'l  to  oppose 
the  discharge  of  a  debtor  by  filing  specifications  in  writing  of  the 
grounds  of  his  opposition,  and  the  law  provides  that  '^  no  discharge 
shall  be  granted,  *  *  *  if  the  debtor  shall  have  sworn  falsely 
in  his  affidavit  annexed  to  his  petition,  schedule,  inventory,     *    * 

*  iu  relation  to  any  material  fact  concerning  his  estate  or  his 
debts,  or  to  any  other  material  fact,  *  *  *  or  if  *  *  *  he 
has  been  guilty  of  fraud  contrary  to  the  true  intent  of  this  act,"  etc. 
Ins.  Act  of  1880,  §  49.  The  law  also  provides:  "No  debt  created 
by  fraud  or  embezzlement  of  the  debtor,  *  *  *  or  while  acting  in 
a  fiduciary  character,  shall  be  discharged."    Ins.  Act  of  1880,  §  52. 

The  grounds  set  forth  in  the  specifications  are: 

1 .  That  the  insolvent  debtor  had  been  privy  to  the  making  of  a 
false  and  fraudulent  entry  upon  the  books  of  the  Real  Estate  and 
Building  Association,  with  the  intent  to  defraud  his  creditors. 

2.  That  he  swore  falsely  upon  an  examination  in  the  course  of 
the  proceedings  in  insolvency  in  relation  to  a  material  fact  concern- 
ing his  estate  and  indebtedness. 

3.  That  the  indebtedness  of  the  debtor  to  the  Real  Estate  Associa- 
tion was  created  by  him  while  acting  in  a  fiduciary  capacity;  namely, 
as  its  president,  director,  manager,  and  trustee;  and 

4.  That  while  acting  in  such  capacity  he  fraudulently  converted 
to  his  own  use  a  large  amount  of  real  and  personal  property  of  the 
said  corporation. 

Upon  these  grounds  the  creditor  opposed  the  discharge  of  the 
debtor;  and  as  the  specifications  were  prepared  and  filed  under  the 
insolvent  law  by  the  defendant  as  the  attorney  of  the  opposing 
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creditor,  ia  the  coufrse  of  the  judicial  proceedings  commenced  to 
obtain  his  discharge,  it  is  claimed  that  their  pablication  was  privi- 
leged. 

''  A  privileged  publication  is  one  made: 

''1.  In  the  proper  discharge  of  an  official  duty; 

*'2,  In  any  legislative  or  judicial  proceeding,  or  in  any  other 
official  proceeding  authorized  by  law; 

^'3.  In  a  communication  without  malice  to  a  person  interested 
therein,  by  one  who  is  also  interested,  or  by  one  who  stands  in  such 
a  relation  to  the  person  interested  as  to  afford  a  reasonable  ground 
for  supposing  the  motive  for  the  communication  innocent,  or  who 
is  requested  by  the  person  interested  to  give  the  information; 

"  4.  By  a  fair  and  true  report,  without  malice  of  a  judicial,  legis- 
lative or  other  public  official  proceeding,  or  of  any  thing  said  in  the 
course  thereof."    Civil  Code,  §  47. 

In  Kidder  v.  Parkhursty  3  Allen,  393,  where  a  libel  was  alleged 
to  have  been  published  on  the  occasion  of  presenting  a  complaint 
to  a  grand  jury,  it  is  said:  '^The  complaint  appears  to  have  been 
made  in  the  regular  course  of  justice,  and  the  decisions,  ancieut 
and  modern,  are  uniform,  that  no  proceeding  in  a  regular  course  of 
justice  is  to  be  deemed  an  actionable  libel.  *  *  *  In  Hill  v. 
Miles,  9  N.  H.  14,  it  was  said  by  Parker,  C.  J.,  that  an  action  for 
a  libel  cannot  be  sustained  for  a  proceeding  before  a  court  having 
jurisdiction  of  the  subject-matter  if  the  process  was  instituted 
under  a  probable  belief  that  the  matter  alleged  was  true,  and  with 
the  intention  of  pursuing  it  according  to  the  course  of  the  court, 
even  if  the  matter  turns  out  to  be  wholly  false." 

The  rule  of  the  Englisli  law  is,  that  such  a  publication  is  abso- 
lutely privileged.  That  is  to  say,  that  a  defamatory  statement 
made  by  writing,  or  in  words,  in  the  course  of  an  inquiry  regarding 
the  administration  of  the  law  is  privileged  whether  it  was  or  not 
made  in  bad  faith,  or  was  or  not  relevant  to  the  inquiry.  Thus,  in 
an  action  brought  against  a  solicitor  for  words  spoken  by  him 
before  a  court  of  justice,  whilst  he  was  acting  as  advocate  for  a 
person  charged  in  a  court  with  an  offense  against  the  law,  the 
Court  of  Appeal,  on  appeal  from  a  judgment  of  the  Court  of 
Queen's  Bench,  held  that  the  action  was  not  maintainable.  ''No 
action  of  any  kind,"  says  the  court,  ''  will  lie  for  words  spoken  in 
a  course  of  law,  even  if  they  were  spoken  from  an  indirect  motive 
and  to  gratify  malice." 
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''This  rule/'  it  adds,  "is  founded  npon  public  policy  which 
requires  that  a  judge,  in  dealing  with  the  matter  before  him, 
counsel,  in  preferring  or  resisting  a  legal  proceeding,  and  a  witness, 
in  giving  evidence,  oral  or  written,  in  a  court  of  justice,  shall  do 
so  with  his  mind  uninfluenced  by  the  fear  of  an  action  for  defama- 
tion or  a  prosecution  for  libel.  Tho  question  of  malice,  bona  fides, 
and  relevancy  cannot  be  mised;  the  only  question  is,  whether  what 
is  complained  of  has  been  said  in  the  course  of  the  administration 
of  law.  If  that  be  so,  the  case  against  a  counsel  must  be  stopped  at 
once.''    Munsier  v.  Lamb,  23  Am.  Law  Reg.  12;  11  Q.  B.  Div.  588 

The  rule  is  not  carried  to  that  extent  by  the  American  courts. 
(Jenerally,  a  privileged  publication  is  conditional  or  limited,  and 
not  absolnte. 

Says  Chief  Justice  Gray,  in  delivering  the  opinion  of  the  court 
in  Hoar  v.  Wood,  3  Mete.  198:  "  The  privilege  is  limited  by  this, 
that  a  party  or  counsel  shall  not  avail  himself  of  his  situation  to 
gratify  private  malice  by  uttering  slanderous  expressions,  either 
against  a  party,  witness  or  third  person,  which  has  no  relation  to 
the  canse  or  subject-matter  of  the  inquiry.  Subject  to  this  restric- 
tion, it  is,  on  the  whole,  for  the  public  interest,  and  best  calculated 
to  subserve  the  purposes  of  justice,  to  allow  counsel  full  freedom 
of  speech  in  conducting  the  causes  and  advocating  and  sustaining 
the  rights  of  their  constituents.'' 

So  in  Oilberi  Y.  People,  1  Denio,  45;  s.  c,  43  Am.  Dec.  646, 
Beardslay,  J.,  says  :  *^Whatever  may  be  said  or  written  by  a  party 
to  a  judicial  proceeding,  or  by  his  attorney,  solicitor,  or  counsel 
therein,  if  pertinent  and  material  to  the  matter  in  controversy,  is 
privileged,  and  consequently  lays  no  foundation  for  a  private  action 
or  a  public  prosecution.  The  general  language  of  elementary  writ- 
ers is  that  whatever  occurs  in  the  regular  course  of  justice  is  priv- 
ileged (1  Hawk.  P.  C,  chap.  73,  §  8;  3  Chit.  Crim.  Law,  809; 
1  Saund.  131  [1]  ;  1  Russ.  on  Crimes,  307  ;  Bac.  Abr.,  tit.  Libel, 
A,  4 ),  and  by  which  they  intend  to  indicate  the  practice  I  have 
stated.  If  what  is  said  or  written  is  pertinent  and  material  to  the 
controversy,  the  protection  to  tlie  parties  and  those  who  represent 
them  (for  all  stand  on  the  same  ground)  is  absolute  and  unquali- 
fied, and  no  one  shall  be  permitted  to  allege  that  it  was  done  with 
malice.  But  this  is  the  extent  of  the  privilege  ;  for  if  a  party  or  his 
agent  will  pass  beyond  the  prescribed  limit  to  asperse  and  vilify 

another  by  word  or  writing,  he  is    without  protection  ;  and  as   in 
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other  cases,  must  abide  the  consequences  of  his  own  misconduct. 
If  slanderous  words  are  used  he  is  a  slanderer,  and  if  he  offends 
in  writing  he  is  a  libeller,  and  may  be  prosecuted  both  civilly  and 
criminally  as  such.  Hastings  v.  Lusk,  22  Wend.  410 ;  6.  c,  34 
Am.  Dec.  330 ;  Hodgson  v  Scarlety  1  Barn.  &  Aid.  232  ;  Ring  v. 
\V7ieeler,  7  Cow.  725 ;  Thorn  v.  BlancMrd,  6  Johns.  508.'' 

And  in  Wyatt  v.  Budl,  47  Cal.  624,  where  it  appeared  that  tlie 
occasion  of  an  application  to  this  court  for  an  extension  of  time  to 
file  a  transcript  on  an  appeal  was  availed  of  to  publish  in  the  peti- 
tion, filed  for  that  purpose,  scandalous  matters  which  were  wholly 
foreign  to  the  application,  this  court  held  that  the  publication  was 
not  privileged. 

Whether  the  legislature  intended  to  change  the  rule  as  announced 
in  WycUt  v.  Buell^  by  the  amendment  of  section  47  of  the  Civil 
Code,  which  took  effect  on  the  1st  of  July,  1874,  is  not  necessary 
to  be  determined.  For  in  the  view  that  we  take  of  the  case  as 
presented  by  the  complaint,  the  words,  written  in  the  course  of 
plaintiff's  proceedings  in  insolvency,  though  they  were  such  as  im- 
puted to  the  plaintiff  crimes,  and  if  spoken  elsewhere  would  im- 
port malice  and  be  actionable,  are  not  actionable  under  either  an 
absolute  or  conditional  rule  of  privilege. 

If  the  publication  was  absolutely  privileged,  the  action  was  not 
maintainable.  If  it  was  conditionally  privileged,  then  the  only 
question  arising  upon  the  complaint  is  reducible  to  this  :  Does  it 
appear  by  the  complaint  that  the  grounds  of  opposition  as  pub- 
lished in  the  specifications,  to  the  discharge  of  the  plaintiff  as  an 
insolvent  debtor,  were  pertinent  and  material  to  the  cause  or  subject 
of  inquiry  before  the  court  in  which  the  specifications  were  filed  ^ 

We  think  the  question  must  be  answered  in  the  affirmative. 

The  question  to  be  tried  was  whether  the  plaintiff  was  entitled 
to  be  discharged  from  his  debts  under  the  insolvent  law.  The 
matter  contained  in  the  specifications  of  opposition  had  certainly  a 
bearing  upon  the  question.  If  the  defendant,  in  the  course  of  his 
employment  as  attorney  for  his  client,  was  informed  that  the  plain- 
tiff acted  in  a  fiduciary  capacity,  or  committed  the  acts  of  fraud,  as 
charged  in  the  specifications,  in  contracting  any  of  the  debts  for 
which  he  became  insolvent,  it  was  his  duty,  in  resisting  for  his 
client,  as  an  opposing  creditor,  the  application  of  the  debtor,  to 
publish  the  facts.  Their  publication  on  the  occasion  was  abso- 
lutely privileged.     Malice  cannot  be  predicated  of  it.     No  one 
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is  permitted  to  allege  that  what  was  rightly  done  in  a  judicial  pro- 
ceeding was  done  with  malice.  Warner  v.  Payne,  2  Sand.  210; 
Snydavi  v.    Moffait,  1  Sand.    462  ;  Garr  v.  Sdden,  4  N.  Y.  94. 

Judgment  affinned, 
Morrison,  G.  J.,  Thornton,  Ross,  Sharpstein,  and  McEin- 
8TRY,  JJ.,  concurrd. 
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HiNES   V.  DUNCAK. 

(79  Ala.  112.) 

ffamestead  exemption  —  married  tooman's  claim. 

A  bill  In  equity  to  subject  a  married  woman's  equitable  estate  to  a  debt  created 
by  contract  creates  a  lien,  from  the  service  of  process,  which  is  superior  to 
a  claim  of  homestead  exemption  subsequently  created. 


B 


ILL  to  subject  lands  to  a  contract  debt.     The  opinion  states 
the  case.     The  defendant  had  judgment  below. 


G,  L.  Smith,  for  appellant. 

Cloud  &  Cloud,  and  L.  H.  Faith,  contra. 

Clopton,  J.  Statutes  conferring  on  a  debtor  the  right  to  ex« 
emption  of  property  from  sale  for  the  payment  of  debts  have  been 
generally  regarded  as  founded  in  a  humane  and  enlightened  policy, 
having  respect  to  the  common  welfare,  as  well  as  to  the  benefit  of 
the  individual  debtor.  Their  obvious  purpose  is  to  secure  to  each 
family  a  home  and  means  of  livelihood,  irrespective  of  financial  mis- 
fortune, and  beyond  the  reach  of  creditors;  security  of  the  State 
from  the  burden  of  pauperism,  and  of  the  individual  citizen  from 
destitution.    Such  statutes  are  entitled  to  a  liberal  construction,  a 
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constmction  in  oonformity  with  the  bene?olent  spirit  which  moved 
their  enactment  Whilst  the  language  of  the  statute  is  *^  shall  be  ex- 
empted from  levy  and  sale  under  execution,  or  other  process  for 
the  collection  of  debts/'  a  formal,  technical  process  is  not  i*equisite. 
The  exemption  is,  in  spirit  and  substantially,  from  the  payment  of 
debts;  and  the  property  is  exempt  from  sale  by  either  process  of 
law  or  in  equity,  the  subject  of  which  is  its  appropriation  to  the 
payment  of  debts.  The  homestead  of  a  married  woman,  being  her 
equitable  separate  estate,  is  exempt  from  condemnation,  by  decree 
in  equity,  to  pay  her  debts,  if  the  claim  is  interposed  in  proper 
time  and  mode.  Weiner  v.  St&rling,  61  Ala.  98.  Notwithstand- 
ing such  statutes  are  entitled  to  a  liberal  construction,  it  should 
not  be  so  liberal  as  to  depart  from  the  plain  and  obvious  meaning 
of  the  words  used,  or  to  dispense  with  the  necessity  of  parties  bring- 
ing themselves  within  their  provisions,  without  being  supplemented 
or  extended  by  judicial  construction. 

By  statute,  any  lot  in  the  city,  town  or  village,  not  exceeding 
t2,000  in  value,  with  the  dwelling  and  appurtenances  thereon, 
owned  and  occupied  by  any  resident  of  this  State,  or  if  the  same 
cannot  be  allotted,  then  $2,000  of  the  value  thereof,  is  exempt 
from  the  payment  of  debts  contracted  after  April  23d,  1873.  If 
the  claim  of  the  exemption  of  the  homestead  is  not  asserted  before 
a  sale  thereof,  it  is  considered  as  waived;  but  by  our  uniform  de- 
cisions, it  may  be  successfully  interposed  at  any  time  before  a  sale, 
or  an  order  of  sale.  Simpson  v.  Simpsmi^  30  Ala.  225;  Sherry  v. 
Browfiy  66  Ala.  51.  If  there  existed  the  right  to  a  homestead  ex- 
emption as  against  the  demand  of  appellant,  it  was  claimed  in  due 
time. 

The  bill  is  brought  by  appellant  to  subject  a  lot  of  land,  situate 
in  the  port  of  Mobile,  which  is  the  equitable  separate  estate  of  Mrs. 
Duncan,  to  the  payment  of  a  note  made  by  her,  February  27, 
1883,  to  appellant's  intestate.  At  the  time  of  the  filing  of  the 
original  bill,  and  of  the  service  of  process,  neither  Mrs.  Duncan  nor 
her  husband  was  in  the  actual  occupancy  of  the  lot,  and  had  not 
been  for  twelve  months  previously;  but  some  days  after  the  service 
of  process,  they  moved  into  the  dwelling-house  thereon,  occupied, 
selected,  and  claimed  the  land  ae  a  homestead,  and  as  exempt  from 
the  payment  of  the  note.  The  right  to  a  homestead  exemption  is 
dependent  and  determinant  on  the  state  of  facts  as  they  existed  at 
the  time  the  Hen  of  the  process  attached;  and  if  the  right  does  not 
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exist  at  this  time,  it  cannot  be  created  by  any  subsequent  act  of 
the  debtor.  To  be  available,  there  must  be  a  present  right  of  ex- 
emption, when  the  creditor  acquires  a  lien  otherwise  it  is  subor- 
dinate thereto.  Scaife  v.  Argall,  74  Ala.  473;  Murphy  v.  Huntf 
75  Ala.  438.  The  land,  unless  impressed  with  the  distinctive 
quality  and  character  of  a  homestead,  is  not  exempt  Owne<l  and 
occupied,  or  what  is  the  equivalent  of  occupancy  in  the  meaning 
of  the  statute,  a  present  and  actual  purpose  to  use  and  occupy,  are 
essential  conditions.  When  there  has  been  actual  occupancy  as  a 
dwelling-place,  so  as  to  secure  the  right  of  exemption,  the  statute 
provides:  **  A  temporary  quitting,  or  leasing  the  same,  for  a  period 
of  not  more  than  twelve  months  at  any  one  time,  shall  not  be 
deemed  to  be  an  abandonment  of  it  as  a  homestead."  A  prior  use 
and  enjoyment  as  a  home  is  requisite  to  the  statutory  privilege  of 
temporarily  quitting  or  leasing;  and  if  the  owner  does  not  actnally 
occupy  the  premises,  until  a  lapse  of  more  than  twelve  mouths  of 
continuous  time,  the  right  of  exemption  is  lost.  To  sustain  a 
claim  of  homestead  exemption,  there  must  be  averment  and  proof 
of  occupancy.  Lyne  v.  Wanriy  72  Ala.  43;  Wangh  v.  Montgomery, 
67  Ala.  573;  Blum  v.  Carter,  63  Ala.  235;  Code,  §§  2820,  2843. 

•  There  is  neither  averment  nor  proof  of  occupancy  before  or  at 
the  time  of  the  service  of  process.  The  availability  of  the  claim  of 
exemption  must  therefore  depend  on  the  determination  of  the  ques- 
tion whether  a  creditor,  by  filing  a  bill  to  condemn  the  equitable 
separate  estate  of  a  married  woman  to  the  satisfaction  of  her  con- 
tracts, and  service  of  process  thereon,  acquires  a  lien  on  the  prop- 
erty specifically  mentioned,  effectual  to  prevent  the  accrual  of  a 
right  of  exemption  by  subsequent  occupancy  before  a  decree  of 
condemnation  and  sale. 

It  may  be  regarded  as  settled  in  this  State,  whatever  may  be  the 
rule  in  other  States,  that  a  bill  in  equity,  with  service  of  process, 
by  a  creditor  to  set  aside  a  fraudulent  deed,  and  have  the  land  of 
his  debtor  sold,  gives  the  complainant  a  lien  on  the  land,  which 
will  not  be  defeated  by  a  honaficle  sale  by  the  defendant,  or  under 
nn  execution  on  the  judgment  of  another  creditor,  which  did  not; 
have  a  prior  lien.  It  was  so  held  in  Dargany.  Waring,  11  Ala. 
988;  and  there  has  been  no  subsequent  departure  from  the  rule. 
On  the  contrary,  it  has  been  I'e-affirmed.  Evans  v.  Welch,  63  Ala. 
:;i50.  It  Ims  been  held  that  a  fraudulent  conveyance  of  the  home- 
stead will  not  deprive  the  debtor  of  the  right  of  exemption,  though 
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set  aside  at  the  instance  of  creditora,  for  the  reason,  that  as  the 
creditor  had  no  right  to  condemn  the  homestead  to  tlie  payment 
of  his  debt,  he  is  not  injured,  and  has  no  cause  to  complain.  In 
such  case,  the  right  of  hbmestead  exemption  had  existed  before  the 
filing  of  the  bill,  and  the  debtor  had  the  right  to  sell  and  convey 
without  abandoning  it.  If  such  be  the  effect  of  a  suit  in  equity  to 
set  aside  a  fraudulent  conveyance,  more  cogent  reasons  must  exist 
in  favor  of  the  acquisition  of  a  lien  by  a  creditor,  who  files  a  bill  to 
subject  the  equitable  separate  estate  of  a  married  woman. 

At  law  the  contracts  of  a  married  woman  are  void.  She  is  with- 
out capacity  to  contract  a  debt  binding  on  her  personally.  Having 
a  separate  estate,  with  the  power  of  disposition,  which  is  the  crea- 
ture of  equity^  her  engagements  attach  a  liability  to  her  estate,  and 
not  to  her  personally;  and  ''as  her  creditors  have  not  the  means  at 
law  of  compelling  payment  of  those  debts,  a  court  of  equity  takes 
upon  itself  to  give  effect  to  them,  not  as  personal  liabilities,  but  by 
laying  hold  of  the  separate  property  as  the  only  means  by  which 
they  can  be  satisfied."  The  remedy  rests  on  the  jurisdiction  of  the 
court  to  reach  and  subject  assets  purely  equitable,  ''a  special  equit- 
able remedy  arising  out  of  a  special  equitable  right.''  In  a  bill 
brought  for  such  purpose,  the  particular  property  sought  to  be  sub- 
jected must  be  specifically  described.  The  remedy  is  also  specific, 
as  the  court  deals  only  with  the  property  thus  mentioned,  and  its 
liability.  To  this  extent  the  proceeding  is  in  rem,  though  in  form 
and  other  respects,  it  is  a  proceeding  in  personam.  In  Kellif  v* 
Turner^  74  Ala.  613,  speaking  of  the  operation  of  the  decree  on  a 
bill  by  a  creditor  resorting  to  a  court  of  equity  to  subject  the  equit- 
able separate  estate  of  a  married  woman,  and  the  consequent  neces- 
sity of  specifically  describing  the  property  on  which  the  decree  is  to 
operate,  it  is  said:  ''In  this  respect  the  suit  has  some  of  the  char- 
acteristics of  a  proceeding  in  rem,  though  in  form  and  essential 
elements,  it  is  a  suit  inter  partem,  A  Us  pendens  is  created  by  the 
institution  of  the  suit  operative  against  all  persons  coming  in  sub- 
sequently, by  purchase  or  otherwise.  It  creates  a  specific  lien,  if 
successfully  prosecuted  to  final  decree,  the  decree  taking  effect,  by 
relation,  from  the  day  of  the  service  of  summons  to  answer.*'  Lien, 
in  its  enlarged  significHtion,  denotes  the  various  charges  of  debts 
upon  land  or  personalty,  whether  created  by  contract  or  by  statute, 
or  recognized  in  equity.  "In  courts  of  equity,  the  term  lien  is 
used  to  denote  a  charge  or  incumbrance  on  a  thing,  when  there  is 
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Boithor  ju$  in  re,  nor  jus  ad  rem,  nor  possession  of  the  thing.'' 
Donald  v.  BetoM,  83  Ala.  534.  We  do  not  mean  to  assert  that  the 
mere  contract  of  a  married  woman  creates  a  lien  or  distinct  charge 
upon  her  separate  property.  But  it  may1)e  asserted  as  a  general 
proposition,  settled  by  onr  former  decisions,  that  a  bill  in  equity 
bronght  to  subject  her  separate  property  to  the  satisfaction  of  her 
contracts,  followed  by  service  of  process,  creates  a  lien  upon  the 
specific  property  sought  to  be  subjected.  Such  bill  and  service  of 
process  thereon  are  in  the  nature  of  an  equitable  levy,  and  give  the 
court  control  of  the  property,  which  it  will  not  permit  to  be  with- 
drawn by  any  subsequent  act  or  title,  so  as  to  render  the  suit  inef- 
fectual. In  the  absence  of  such  bill  she  may  dispose  of  her  prop- 
erty, and  a  purchaser  would  acquire  title,  though  he  had  notice  of 
her  debts;  but  after  such  suit  is  instituted,  she  is  not  authorized  to 
make  a  disposition  of  it  by  sale  or  otherwise,  or  to  materially  change 
its  eiaius.  The  lien  thereby  acquired  may  be  defeated  or  lost  by  a 
failure  to  prosecute  the  suit  to  a  final  decree  of  condemnation  and 
sale;  but  it  becomes  specific  when  the  suit  is  prosecuted  to  a  final 
decree.     Miller  v.  Sherry,  2  Wall.  237. 

It  may  be  said  that  the  lien,  being  inchoate,  will  not  prevail  over 
a  right  of  homestead  exemption  acquired  by  subsequent  occupancy, 
and  before  the  lien  is  consummated  and  made  specific  by  a  final  de- 
cree in  the  suit.  The  lien  acquired  by  the  levy  of  a  writ  of  attach- 
ment  is  only  inchoate,  dependent  upon  the  rendition  of  judgment. 
If  no  judgment  is  rendered,  the  lien  is  lost;  but  if  judgment  is  ob- 
tained, it  overrides  and  defeats  any  conveyance  of  the  property, 
subsequent  to  the  levy  and  prior  to  the  judgment.  Reed  v.  Perkins, 
14  Ala.  231.  If  the  right  of  a  homestead  exemption  does  not  exist 
at  the  time  of  the  levy  of  the  attachment,  its  lien  cannot  be  defeated 
by  an  occupancy  subsequent  to  its  levy.  Kelly  v.  Dill,  23  Minn.  435; 
BuUem  v.  Hiatt,  12  Eans.  98.  The  land  in  controversy  being 
charged  with  the  payment  of  the  note  of  Mrs.  Duncan,  when  the 
appellant  filed  the  bill  and  had  process  served,  he  acquired  a  specific 
right  to  have  it  sold  for  this  purpose  —  to  have  such  charge  effect- 
ual. When  a  final  decree  is  made,  it  relates  to  and  takes  effect 
from  the  date  of  the  service  of  process.  By  the  final  decree  the 
lien  is  made  specific  from  this  date  and  overrides  and  defeats  all 
intervening  rights  and  titles.  By  no  subsequent  act  of  the  debtor 
can  the  lien  be  defeated.  Permitting  the  subsequent  ocoupancy  oi 
the  land  as  a  homestead  to  prevail  over  such  lien  will  const  itnte 
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the  statute  an  itistrument  of  f  raad  instead  of  a  shield  of  protection. 
In  this  respect  the  lien  thos  acqairsd  does  not  differ  from  a  lien  se- 
oared  by  the  lery  of  an  ezecation,  or  of  an  attachment.  It  cer* 
tainly  was  not  the  intention  of  the  statutes  to  confer  on  the  debtor 
power,  by  his  own  act,  to  deprive  a  creditor  of  rights  previously 
acquired.  Mrs.  Duncan  is  not  entitled  to  homestead  exemption 
superior  to  the  previously  acquired  lien  of  complainant.  8he  does 
not  bring  herself  within  the  provisions  of  the  statutes  as  heretofore 
fxmstmed.  Judgment  reversed  and  cause  remanded. 


Parley  v.  Mooo. 

(79  Ala.  148.) 

Parinership  —  itiMherU  aurviving  partner — right  of  creditors. 

Where  the  sarviving  partner  of  a  firm  becomes  insolyent,  and  his  individual 
creditors  levy  attachments  on  the  partnership  property,  the  partnership 
creditors  may  come  into  eqnity  to  enforce  their  right  to  priority  of  payment 
out  of  the  partnership  assets. 

BILL  to  enforce  rights  of  partnership  creditors  against  a  8ur. 
viving  partner.     Tlie  opinion  stiates  the  point.    The  defend- 
ant had  judgment  below. 

Troy,  Tomph%7is  Ji  Loudon  and  Hannis  Taylor y  for  appellant. 

(?.  B.    Clark  <i  F,  B.  Clark,   PillaihSy   Torrey  £  Hauaw,  and 
Deshon  d  Lay,  for  appellees. 

SoMBBViLLE,  J.  Upou  the  dissolution  of  a  partnership^  the  assets 
of  the  firm  pass  to  the  surviving  partner,  the  legal  title  and  posses- 
sion becoming  vested  in  him.  For  many  purposes  he  is,  at  law, 
the  legal  owner  of  such  property,  with  i)ower  to  sell  or  transfer  it 
ad  libitum.  But  in  equity  he  occupies  the  relation  of  ;«a«s  trustee, 
toward  both  the  personal  representative  of  the  deceased  partner 
and  the  creditors  of  the  partnership.  It  is  said  by  Mr.  Parsons, 
that  '' surviving  partners  are  held  strictly  as  trustees,  and  their 
conduct  in  discharging  their  trust  is  carefully  looked  after  by  courts 
of  equicy."  Pars.  Partn.  442;  Davis  v.  SotoelU  77  Ala.  2n^. 
Other  authorities  regard  them  iis  trustees  in  u  nioro  modified  sense. 
Vol.  LVIII  — 74 
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This  trust  ohginateB  from  the  duty  imposed  on  them  by  law,  which 
IS  to  appropriate  the  partnership  property  to  the  payment  of  the 
partnership  debts,  and  to  wind  up  the  business  of  the  concern 
with  due  diligence  and  good  faith.  His  powers  are  accordingly 
commensurate  with  this  duty,  and  so  long  as  he  continues  faithful 
to  his  trust,  bis  exclusive  right  of  possession  and  management  will 
not  be  interfered  with  by  the  court  but  will  be  protected.  But  if 
he  be  unfaithful  to  his  trust,  or  be  guilty  of  any  negligence,  waste, 
misconduct,  mismanagement,  or  other  wrong,  prejudicial  to  the 
right  of  any  party  interested,  a  court  of  equity  will  often  intervene 
to  afford  relief.  The  circumstances  under  which  this  will  be  done 
cannot  be  stated  with  greater  certainty  by  any  general  rule,  which 
IS  applicable  to  all  cases.  Pars.  Partn.  (3d  ed.)  *440,  *446;  3  Kent 
Com.  (l:^th  ed.)  *64;  Case  v.  Aberly,  1  Paige,  398. 

In  this  State,  the  prmciple  prevails,  m  accordance  with  the  gen- 
eral weight  of  authority,  that  where  the  interest  of  one  partner  in 
partnership  property  is  levied  ou  and  sold  under  attachment  or  ex- 
ecution, based  on  the  individual  debt  of  such  partner,  the  sale  can 
be  made  only  subject  to  the  equitable  lien  of  the  firm  debts  and 
liabilities;  and  the  purchaser  acquires  nothing  more  than  what  re- 
mains  of  the  individual  partner's  interest,  after  a  settlement  of  the 
partnership  affairs,  and  the  payment  of  the  debts  of  the  concern 
out  of  its  assets  thus  subjected  to  sale.  In  other  words,  the  effects 
of  a  partnership  can  not  be  taken  by  attachment  or  execution  to 
satisfy  a  creditor  of  one  of  the  partners,  except  to  the  extent  of  bis 
interest  in  the  effects  after  settlement  of  the  partnership  debts, 
lie  thud  purchases  a  mere  right  in  equity  to  call  for  an  account, 
and  thus  to  entitle  himself  to  the  interest  of  the  partner  in  the 
property  which  may  be  ascertained  to  exist  upon  a  settlement, 
which  may  be  something  or  nothing.  Warren  y.  Taylir^  60  .\la. 
218;  Andrews  v.  Keithy  34  Ala  7*^2;  Daniels  \.  OtoenSy  70  Ala. 
207;  Pars.  Partn.  (3d  ed.)  *3.50,  *351;  Col  Iyer  Partn.  (6th  Wood's 
ed.)  187,  note;  2  Story  Eq.  Jur.,  §  677. 

The  creditors  of  a  partnership,  as  such,  cannot  be  said,  ordina- 
rily, to  have  any  lien  upon  the  partnership  assets  for  the  payment 
of  their  claims  against  the  6rm.  Such  a  lien  or  equity,  strictly 
speaking,  exists  only  in  favor  of  the  partners  themselves,  or  their 
personal  representatives;  and  they  alone  can  assert  it,  as  a  general 
rule.  Yet  there  are  circumstances  under  which,  according  to  the 
I)etter  view    a  court  of  equity  will  aid  partnership  creditors  in 
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asserting  a  priority  of  payment  out  of  partnership  property,  lu 
preference  to  individual  creditors,  even  though  the  latter  may 
have  acquired  a  lien  by  attachment,  or  otherwise,  as  in  this  case, 
on  the  interest  of  one  of  the  partners.  This  right  of  creditors  to  a 
quasi  lien,  when  it  exists,  it  is  true,  can  be  worked  out  only  through 
the  partners  themselves,  being  derivative,  and  in  the  natui*e  of  a 
right  by  subrogation.  It  is  commonly  held,  for  this  reason,  to  be 
lost,  whenever  the  partners  themselves  part  with  their  interests  m 
the  partnership  effects,  by  making  a  bona  fide  sale  of  them  for  a 
valuable  consideration,  or  as  is  sometimes  said,  *^ a  sale  bona  fide 
and  upon  a  full  and  fair  consideration.''  Mayer  v.  Clarky  40  Ala. 
259 ;  Story  Partn.  (7th  ed.),  §  3C0,  note  3. 

The  creditors  may,  in  our  opinion,  avail  themselves  of  this  quasi 
lien,  in  cases  where  there  has  been  a  dissolution  of  the  firm  by 
death  of  one  of  its  members,  and  the  solvency  of  the  8ui*viving 
partner  has  supervened.  We  need  not  carry  the  principle  further 
than  this  at  present,  as  the  necessities  of  the  case  do  not  require  it, 
although  the  authorities  perhaps  go  even  further.  Mr.  Story 
argues  it  to  exist  in  cases  where  there  is  a  dissolution  by  either  the 
death  or  bankruptcy  of  one  partner.  '*In  case  of  a  dissolution,'^ 
he  says,  ''each  partner  holds  the  joint  property,  clothed  with  a 
trust  to  apply  it  to  the  payment  of  the  joint  debts,  and  subject 
thereto  to  be  distributed  among  the  partners  according  to  their 
respective  shares  therein;  *'  and  he  adds,  that  "  it  is  only  in  cases 
where  there  is  a  dissolution  by  the  death  or  bankruptcy  of  one 
partner,  that  the  right  of  the  joint  creditors  can  attach,  as  a  quasi 
lien,  upon  the  partnership  effects,  as  a  derivative  subordinate  right, 
under  and  through  the  lien  and  equity  of  the  partners.  Story 
Partn.  (7th  ed.),  §§  360,  301.  In  Pearson  v.  Keedy,  6  B.  Monr. 
128;  s.  c,  43  Am.  Dec.  160,  it  is  said:  *'The  creditor  of  the  firm 
has  no  such  lien  in  himself,  but  only  a  derivative  equity  based  upon 
the  rights  of  the  partners  themselves,  in  virtue  of  which  he  may, 
in  case  of  the  death  of  one  of  the  partners,  and  the  insolvency  of 
the  survivor,  be  substituted  to  the  rights  of  the  deceased,  or  his 
representatives,  to  have  the  partnership  effects  appropriated  to  the 
partnership  debts.  But  this  right  of  substitution  is  based  on  neces> 
Bity  arising  from  the  insolvency  of  the  survivor,  and  the  consequent 
insufficiency  of  the  legal  remedy."  Mr.  Parsons  also  recognizes 
the  existence  of  such  an  equity  upon  the  supervening  dissolution 
and  insolvency  of  a  partnership,  and  asserts,  that  while  it  may  not 
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be  ci'eated  by  this  status  of  the  firm^  it  is  brought  into  prominence, 
liud  the  courts  of  equity  often  recognise  and  enforce  such  a  prefer- 
ence. ''If  the  private  creditor/'  ne  observes,  ''  levies  on  the  joint 
property,  and,  on  an  account  being  taken  to  find  the  amount  cov- 
ered by  the  levy,  viz. ,  the  debtor's  share,  if  it  appear  that  there 
IS  enough  to  satisfy  both  the  joint  and  separate  creditors,  the 
former  cannot  be  said  to  be  preferred.  If  there  is  not  enough  to 
satisfy  both,  then  there  is  an  insolvency,  and  the  joint  creditors  are 
preferred.  So  in  the  case  of  marshalling  assets."  ''This  there- 
fore," he  adds,  "seems  to  be  the  sense  in  which  the  numerous  cases 
are  to  be  taken  which  admit  the  equitable  lien  only  in  case  of  msol- 
vency."  Pars.  Partn.  (3d  ed.)  375,  378  (*346,  *349),  and  note  g, 
on  page  375.  The  doctrine,  that  firm  assets  must  first  be  applied 
to  the  payment  of  the  firm  debts,  has  been  said  to  be  "a  principle 
of  administration,"  adopted  by  the  courts  where  they  are  called  on 
to  intervene  in  winding  up  the  partnership  business;  and  it  is 
applied  where  no  valid  charge  upon,  or  disposition  of  the  assets 
has  been  created  or  made  by  the  firm.  Schidlapp  v.  Currie,  55 
Miss.  597;  s.  c,  30  Am.  Bep.  530.  It  cannot  therefore  be  said 
to  rise  to  the  dignity  of  a  strict  lien,  in  the  full  sense  of  the  word. 
It  is  an  equity  of  preference  or  privity  closely  approximating  a 
lien,  based  upon  obvious  principles  of  justice;  and  is  a  fit  correla- 
tive of  the  other  principle,  now  settled  in  this  and  some  other 
States,  that  in  cases  of  insolvency,  the  separate  creditors  have  a 
primary  claim  upon  the  separate  property  of  the  partners,  and  that 
partnership  creditors  are  not  entitled  to  share  with  them,  pari 
passu,  in  the  estate  of  a  deceased  partner,  when  insufficient  to  pay 
separate  debts,  and  the  surviving  partner  has  a  joint  fund  in  his 
hands.  Smith  v.  Mailory,  24  Ala.  628;  Story  Partn.,  §  363.  The 
justice  of  the  rule  is  commonly  said  to  consist  in  the  fact  that  the 
joint  and  several  debts  were  each  incurred  upon  the  faith  of  the 
joint  and  several  funds  respectively. 

In  view  of  these  principles,  we  are  of  opinion  that  the  complain- 
ants' bill  had  equity  in  it,  and  should  not  have  been  dismissed. 
The  attachment  levied  on  the  property  by  the  individual  creditors 
might,  at  law,  it  is  true,  reach  the  entire  assets  in  the  hands  of  the 
surviving  partner,  the  legal  title  of  which  has  vested  in  him.  In 
equity,  it  reached  only  his  interest  in  the  firm  property  after  the 
payment  of  the  firm  debts;  and  no  remedy  existed  to  ascertain  this, 
and  afford  protection  to  complainants'  rights,  except  in  a  conrt  of 
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equity.  The  surviving  partner,  being  a  trustee  of  these  assets,  was 
liable  to  account  for  them;  and  he  being  insolvent,  an  equity  would 
be  enforced  in  favor  of  partnership  creditors,  by  which  they  would 
have  priority  of  payment  out  of  the  partnership  assets,  no  valid 
alienation  having  been  previously  made  of  such  property,  and  no 
valid  incumbrance  having  been  created  on  it  at  the  time  of  the  fil- 
ing of  the  bill.  Equity  will  assume  jurisdiction,  not  only  upon  the 
idea  of  a  trusteeship  in  the  surviving  partner,  and  of  his  alleged 
misconduct  in  the  mismanagement  of  the  partnership  effects,  but 
of  the  existence  of  a  quasi  lien  in  the  partnership  creditors,  brought 
into  existence  by  the  dissolution  of  the  partnership,  and  the  insol- 
vency of  the  surviving  partner;  to  which  may  be  added  the  com- 
plication likely  to  arise  from  a  sale  under  the  attachment  proceed- 
ings, and  the  inadequacy  of  a  court  of  law  to  ascertain  the  interest 
of  the  surviving  partner  in  fche  partnership  effects,  and  afford  pro- 
tection to  its  creditors.  Hubbard  v.  Curtis,  8  Iowa,  1 ;  Washburn 
V.  Bank,  19  Vt.  278;  Pars.  Partn.  (3d  ed.)  282-283;  Freeman  y. 
Stewart,  41  Miss.  138;  Menagh  v.  Wliitwelly  62  N.  Y.  146;  8.  c, 
11  Am.  Rep.  C83;  Ba7ik  v.  Wilkins,  9  Me.  28;  Skidmore  v.  CoU 
lier,  16  K".  Y.  50;  Blackwell  v.  Rankin,  7  N".  J.  Eq.  152;  Pearson 
v.  Keedy,  6  B.  Monr.  128;  43  Am.  Dec.  ICO;  Tenny  v.  Johnson,  43 
N.  H.  144;  miinghast  v.  Champlain,  4  R.  I.  173. 

We  cite  the  foregoing  authorities  without  intending  to  indorse 
some  of  them,  which  carry  the  doctrine  of  a  creditor's  lien  further 
than  sound  principle  would  probably  justify. 
*  The  complainants  would  be  entitled  to  reach  only  such  assets  as 
originally  belonged  to  the  firm,  or  such  as  were  purchased  with 
trust  money  belonging  to  the  firm,  which  may  have  come  into  the 
hands  of  the  surviving  partner,  as  the  proceeds  of  sale  of  the  part- 
nership goods  or  otherwise.  We  do  not  construe  its  purpose  to 
extend  further. 

The  demurrer  was  improperly  sustained  to  the  bill;    and  the 
decree  of  the  chancellor  must  be  reversed,  and  the  cause  remanded. 
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(79  Ala  901) 

ContiUvUonal  law — acHtm  by  State  —  waiving  tori  and  mdng  in  a$9umptU. 

Honey  was  deposited  in  bank  by  a  tax-collector,  to  the  credit  of  "  1.  H.  Vin 
cent,  treasurer,"  and  checked  out  by  him  in  the  purchase  of  exchange  on 
New  York,  the  draft  lieing  made  payable  to  himself  as  treasurer,  and 
indorsed  in  the  same  way.  The  indorsee  knew  that  Vincent  was  State 
treasurer,  jffeld,  that  the  indorsee  was  chargeable  with  notice  of  the  oflScltl 
character  in  which  the  treasurer  held  the  funds,  and  applying  the  money  ia 
payment  of  an  individual  indebtedness  of  the  treasurer  to  him,  he  became 
liable  to  the  State  in  an  action  for  money  had  and  received.  {See  note,  p.  593.) 

ACTION  for  money  had  and  received.     The  opiDion  states  the 
facts.     The  plaintiff  had  judgment  below. 

Rice  £  Wiley,  for  appellant. 

Thomas  N,  McClellan,  attorney-general,  and  E.  W.  Pettus^  contra. 

Stone,  C.  J.  [Minor  questions  omitted.]  The  tax-collector 
of  Montgomery  county  deposited  the  State  tax-money  in  bank, 
to  the  credit  of  "I.  H.  Vincent,  treasurer."  Vincent  was 
then  treasurer  of  the  State  of  Alabama.  He  checked  out 
$20,000  of  this  money,  and  with  it  purchased  exchange  on  New 
York,  the  draft  made  payable  to  the  order  of  "  I.  H.  Vincent, 
treasurer."  Vincent  indorsed  the  draft  to  Wolffe,  signing  the 
indorsement**!.  H.  Vincent,  treasurer."  Wolffe  knew  Vincent 
wjis  treasurer  of  the  State  of  Alabama.  The  draft  was  collected, 
and  the  proceeds  placed  by  Wolffe  to  Vincent's  credit,  in  payment 
of  an  individual  indebtedness  from  the  latter  to  tlieformer.^  The 
present  suit  was  brought  to  recoyer  this,  with  other  sums,  from 
Wolffe;  and  there  was  verdict  and  judgment  in  favor  of  the  State, 
for  the  •^O.OOO. 

There  can  be  no  question,  that  the  word  "  treasurer,"  appended 
to  Vincent's  name,  both  as  payee  and  indorser  of  the  draft,  was 
notice  enough  to  put  Wolffe  on  inquiry,  which  if  prosecuted,  would 
have  led  to  the  discovery  that  the  money  was  not  Vincent's,  but 
belonged  to  the  State  of  Alabama.  Brush  v.  Ware,  15  Pet.  93-1 13; 
Duncan  v.  Jordan^  15  Wall.  165;  National  Banky.  Ifhs.  Co,,  104 
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U.  S.  54;  Shaw  v.  SpenceVy  100  Mass.  382;  s.  c,  1  Am.  Rep.  115; 
Pannell  y.  Hurley ^  2  Coll.  241;  Bodenheim  y.  Hoskyna,  2  De  Gcx, 
M.  &  G.  903. 

The  question  of  real  merit  in  this  case  is,  whether  the  State  can 
sne  at  law  for  the  money,  without  a  previous  act  of  the  legislature, 
ratifying  a  real  or  supposed  tortious  use  of  the  money,  or  to  state  it 
differently,  whether  there  is  any  power,  other  than  tiic  legislature^ 
which  can  waive  the  tort,  and  authorize  a  suit  in  assumpsit.  The 
inquiry  may  well  arise  in  this  case,  what  tort  is  to  be  waived,  or  what 
illegal  act  to  be  ratified  ?  We  may  concede  that  the  tax-collector  was 
without  authority  for  placing  t  he  tax-money  on  deposit  in  bank,  and 
the  treasurer  was  under  no  obligation  to  call  for  it,  or  to  receive  it 
from  that  depository.  We  may  concede  further,  that  until  Vin- 
cent checked  out  the  money,  i  remained  the  tax-collector's,  and 
was  subject  to  his  risk.  What  was  its  sfatus,  after  Vincent  obtained 
control  of  it,  by  checking  it  out  of  bank  ?  Had  it  not  then  reached 
its  proper  depositary  and  destination?  Was  it  not  then  the  money 
of  the  State,  in  the  hands  of  tlie  proper  custodian,  the  State  treas- 
urer? Is  tiie  case  different  from  what  it  would  have  been,  if  the 
money  had  been  sent  to  the  treasurer  by  a  private  hand,  an  irre- 
sponsible one,  if  you  please? 

The  State  has  need,  constantly  recurring,  of  funds  m  the  hands 
of  its  fiscal  agent,  to  meet  its  semi-annual  interest  payable  in  New 
York.  There  is  nothing  suspicious,  nor  out  of  the  usual  routine, 
in  the  purchase  of  oxchang*  U:  the  State  treasurer  with  State 
funds,  even  for  hirger  amoun'.s  tlian  $20,000.  The  illegality  is 
found  not  in  the  recei[)t  of  th.'  money  by  Vincent.  Ho  was  enti- 
tled to  it.  Not  in  the  purchase  of  exchange.  He  had  authority  to 
purchase  it.  It  consisted  alone  in  the  application  of  the  funds  of 
the  State,  having  the  ear- mark  of  its  ownership,  to  Vincent's  indi- 
vidual uses.  In  this,  both  V'^incent  and  Wolffe  participated, 
actively  and  knowingly.  The  money  was  trust  money  in  Vincent's 
hands,  bore  on  its  fiice  the  impress  that  it  was  trust  money;  Vin- 
cent iield  it  as  trustee,  and  by  aiding  him  in  its  misapplication, 
WolQe  constituted  himself  trustee  in  invUum,  co-tnistee  with  Vin- 
cent, and  liable  to  account  for  its  misappropriation.  Lee  y.  Lee, 
67  Ala.  406,  and  authorities  cited,  423;  Mil/iaus  v.  Dunham,  78 
Ala.  48;  National  Bank  v.  Insurance  Co.,  104  U.  S.  54;  Shaw  v. 
Spencer,  lOi)  Mass  382;  s.  c.  1  Am.  Rep.  115;  Skinner  v.  Mer- 
chants' Bank,  4  Allen,  290;  (J  hh  v.  Wnnemaker,  78  Penn.  St.  601. 
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We  again  inquire,  what  acfc  developed  in  this  transaction  is  it 
necessary  to  ratify,  or  what  tort  to  waive,  in  order  to  maintain  this 
suit?  This  is  not  the  case  of  an  alleged  change  of  the  character  of 
the  thing  claimed,  such  as  the  sale  of  a  chattel,  and  conversion  of 
it  into  money,  or  into  some  other  chattel.  In  such  case,  there 
must  he  a  ratification  of  the  unauthorized  sale,  before  the  substitu* 
ted  money  or  article  can  be  claimed;  and  claiming  the  money  vali- 
dates the  sale,  and  vests  in  the  purchaser  a  title  to  the  property 
converted.  Butter  v.  0*Bri$n,  5  Ala.  316;  Harruon  v.  Oardnsr, 
10  Ala.  185;  WiUiams  v.  Janes,  at  present  term.  This  requires 
ratification,  which  can  only  be  done  by  competent  authority.  Tn 
this  case,  there  has  been  no  change  of  the  character  of  the  thing 
claimed.  It  was  money  at  the  beginning;  it  is  still  money. 
Claiming  it  of  Wolffe  is  no  abandonment  of  Vincent's  liability,  any 
more  than  suing  B.,  for  an  alleged  second  conversion  of  a  chattel 
previously  converted  by  A.,  would  be  an  abandonment  of  all  claim 
against  A.  Each  is  liable  to  suit  and  judgment;  and  nothing  less 
than  satisfaction  by  one  will  discharge  the  other.  BeazUy  v.  IdU- 
chell,  9  Ala.  780;  Spivey  v.  Morris,  18  Ala.  254;  Boti  v.  McCoy,  20 
Ala.  578;  Hyde  v.  Noble,  33  Am.  Deo.  508;  Sessions  v.  Johnson, 
95  U.  S.  347;  Whart.  Agency,  §  72. 

The  present  case  is  distinguishable  from  Van  Dykey,  State,  24  Ala. 
81.  In  that  case  the  money  was  paid  to  a  person  not  authorized  to 
receive  it,  a  mere  private  agent  of  the  depositors,  so  far  as  that  service 
was  concerned.  The  money  never  reached  the  hands  of  the  treasurer, 
and  therefore  it  never  became  the  State's  money.  What  was  done  did 
not  discharge  the  tax-debtors,  any  more  than  a  delivery  of  the  money 
to  any  other  faithless  agent  would  have  discharged  them.  Van  Dyke, 
though  not  liable  to  the  State,  in  the  absence  of  ratification  of  the 
payment  to  him  by  competent  authority,  was  nevertheless  liable  to  the 
parties  who  deposited  the  money  with  him.  In  this  case,  when  Vincent 
drew  the  money  out  of  the  bank,  the  tax-collector  was  eo  insfanii 
discharged,  and  at  the  same  time  Vincent  and  his  sureties  becamo 
bound  to  the  State  for  its  faithful  administration. 

The  two  cases  of  Perley  v.  Chunty  of  Muskegon,  32  Mich.  132; 
s.  c,  20  Am.  Rep.  637,  and  State  v.  Ke%vi,  8  Neb.  63,  are  not 
reconcilable  with  our  views,  nor  are  they  reconcilable  with  oar 
former  rulings.  They  ignore  the  principle,  that  an  outrider,  by 
aiding  in  the  misapplication  of  trust  funds,  knowing  them  to  be 
such,  constitutes  himself  trustee,  and  must  account  as  trustee. 
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The  case  is  thus  narroired  down  to  this:  Wolff e  ohtained  pos- 
session of  $^0,000  of  the  State's  money^  illegally^  charged  with 
knowledge  that  it  was  the  money  of  the  State,  which  Vincent  had 
no  authority  to  pay  to  him  on  private  account.  He  received  it 
illegally,  and  holds  it  tortiously. 

There  is  no  matter  of  account  to  be  settled^  for  Wolffe  ooald  be 

entitled  to  no  credits  against  it.     The  action  of  assumpsit-money 

had  and  received,  will  lie  for  its  recovery.     1  Brick.  Dig.  140, 

§§  61,  72,  73;  Hitchcock  v.  Lukens,  8  Port33S;  Vincent  v.  Rogers, 

30  Ala.  471;  s.  c,  33  Ala.  224;  Finney  v.  Cochran,  37  Am.  Dec. 

450;  s.  c,  1  Watts  &  Serg.  112. 

Judgment  affirmed. 
Cloptok,  J.,  not  sitting. 

NoTK  BT  THE  REPORTER. — In  State  T.  Keim,  8  Neb.  68,  cited  in  the  princi- 
pal case,  the  action  was  to  recover  a  deposit  made  hj  the  State  with  the 
defendants  for  safe-keeping,  payable  on  demand.  By  law,  the  State  treasurer 
was  the  only  authorized  custodian  of  the  State  funds,  and  loans  were  pro- 
hibited.    It  was  held  that  the  action  would  not  lie. 


Tableb  V.  Sheffibld  Land,  Iron  and  Coal  Cohpakt. 

(79  Ala.  877.) 
Contract  —  labor  tickets  —  asHgriability, 

A  **  labor  ticket/'  or  certificate  for  wages,  issued  bj  a  corporation,  and  on  its 
face  '*  payable  to  employee  only,"  and  '*  not  transferable,"  is  not  assignable. 


A 


CTION  on  labor  tickets.     The  opinion  states  the  case. 


James  Jackso7i,  for  appellant. 

Emmet  O^Neal,  contra. 

SoMEBYiLLEy  J.  The  action  is  brought  bj  the  appellants,  as 
plaintiffs  in  the  court  below,  against  the  appellee,  a  body  corporate, 
to  recover  a  certain  amount  alleged  to  be  due  them  as  transferees 
of  a  large  number  of  labor  tickets,  or  time  checks,  issued  by  au- 
thority of  the  defendant.  These  instruments  are  printed,  and  are 
denominated  on  their  face,  each,  as  being  a  "  labor  tickef    The 

name  of   the  defendant  company,  the  **  Sheffield  Land,  Iron  and 
.     Vol.  LVIIl  — 75 
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Goal  Company/'  appears  at  the  top  and  not  as  a  subscribed  signa- 
ture. On  the  right  margin  and  across  the  face  of  the  paper,  the 
initials  ''E.  P.  M."  occur,  which  are  alleged  to  have  been  signed 
by  one  E.  P.  Miller,  the  agent  of  the  defendant.  The  words  ''one 
day,*''etc.,  occur,  without  specifying  any  particular  sum  due  for 
such  time  or  service,  except  in  case  of  a  few  tickets  which  call  for 
small  amouats.  All  of  these  tickets  are  payable  June  15,  1884, 
"to  employees  only,"  and  are  indorsed  "not  transferable.''  No 
averment  is  made  iif  the  complaint  that  they  were  issued  as  change 
bills,  and  were  intended  to  circulate  as  money,  in  contravention  of 
the  statute.  The  common  counts  are  added,  and  the  averment  is 
made  that  the  transferees  are  unknown  by  name  to  the  plaintiffs. 

The  Circuit  Court,  on  demurrer  to  the  complaint,  held  that  the 
action  would  not  lie,  and  on  refusal  of  plaintiffs  to  amend  the  suit 
was  dismissed. 

We  are  of  the  opinion  that  this  ruling  was  free  from  error.  The 
certificates  show,  on  their  face,  that  they  are  payable  to  the  em- 
ployees only,  and  to  no  one  else.  They  are  expressly  declared  not 
to  be  transferable,  which  negatives  any  promise  of  defendant,  other- 
wise implied,  that  payment  would  be  made  to  any  assignee  or  trans- 
feree of  the  holders.  They  were  issued  with  this  express  under- 
standing, which  was  assented  to  by  the  employees  when  they  received 
them;  and  the  plaintiffs  took  the  instruments  with  full  notice  of 
this  restriction,  because  it  appeared  on  the  face  of  the  paper.  The 
transferability  of  the  paper  was  thus  destroyed  by  the  consent  of 
the  original  parties  to  it.     Durr  v.  Staiey  59  Ala.  24. 

It  cannot  be  said  that  the  policy  of  the  law  is  opposed  to  the  re- 
striction thus  imposed.  On  the  contrary,  under  the  peculiar  cir- 
cumstances of  this  ciise  it  highly  favors  such  restriction.  At  common 
law  choses  in  action  were  not  transferable,  their  transfer  being  en- 
forced only  in  equity.  This  ancient  rule  has  been  abrogated  only  by 
the  necessities  of  modern  commerce.  But  there  is  a  certain  kind  of 
paper,  passing  under  the  name  of  "change-bills,"  which  are  pro- 
hibited by  statute  to  be  issued  in  this  State  without  special  authority 
of  law.  They  include  bills  of  exchange,  notes,  bonds,  or  "  instru- 
ments of  any  description,  whatever  may  be  their  form  or  device," 
which  are  issued  with  intent  to  circulate  as  money.  Corporations, 
or  other  persons  who  issue  or  circulate  such  paper  without  authority 
of  law  are  liable  to  indictment,  and  to  a  heavy  civil  penalty  of  in- 
terest at  fifty  per  cent  per  annum.     Code,   1876,   §§  14*^4-26, 
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4433-34.  It  was  very  important  for  defendant  that  its  officers 
should  not  be  liable  to  this  penalty  or  punishment.  If  the  certifi- 
cates in  question  were  permitted  to  pass  from  hand  to  hand  by 
trant^or,  it  might  be  strong  evidence  of  an  intention  on  the  part  of 
the  maker  that  they  should  circulate  as  money,  and  answer  all  its 
purposes  in  the  business  of  the  company,  or  even  in  the  neighbor- 
hood of  its  residence.  A  proper  mode  of  rebutting  the  existence 
of  such  intention  was  to  make  the  paper  non-transferable.  There 
might  be  circumstances  under  which  this  mode  of  restriction  would 
afford  the  only  protection  practicable  to  the  maker,  short  of  per- 
petual litigation  rendered  unendurable  by  the  multiplicity  of  suits 
which  could  be  instituted  on  such  a  form  of  paper.  Barnett  Y.  Sktte, 
54  Ala.  579;  Bliss  v.  Anderson^  31  Ala.  612. 

There  is  yet  another  reason  why  the  policy  of  the  law  would  favor 
a  contract  by  the  employee  that  the  promise  should  not  be  transfer- 
able, but  should  inure  to  his  benefit  only.  There  may  have  been 
discounts  by  way  of  set-off  in  favor  of  defendant  against  some  of 
the  employees,  which  could  be  available  only  so  long  as  the  names 
of  these  particular  promisees  were  known.  The  paper,  not  being 
negotiable,  would  be  subject  to  this  equity.  If  allowed  to  pass  ta 
a  stranger  it  might  often  be  impracticable  to  ascertain  who  was  the 
original  holder,  and  the  right  would  thus  be  lost.  Such  certificates 
or  tickets  moreover  are  often  placed  in  the  hands  of  employees  as 
a  convenient  mode  of  making  advances  to  them  for  their  services^ 
especially  when  payable  in  merchandise  as  they  frequently  are.  As 
the  law  should  encourage  humanity  to  the  needy,  so  it  should  favor 
any  contract  intended  to  prevent  a  transfer  of  paper  which  would 
operate  as  a  fraud  on  any  benevolent  intentions  of  the  maker. 

The  assignments  of  demurrer  were  well  taken  to  all  except  the 

oommon  counts.     The  latter  counts  were  in  the  form  prescribed  by 

the  Code,  and  the  court  erred  in  not  holding  them  good. 

Reversed  and  remanded. 
Cloftok,  J.,  not  sitting. 
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JOHNSOK  T.  HOUPIKLD. 
HfSK  —  tkarUdbU  iruH — pre^ervcUion  ofprivaU  bfirffing-graund. 


A  bequest  of  monej  to  eonnty  oommiBsioDen,  "  and  their  ancccflcora  in  oAoe, 
or  to  such  aatbority  as  may  control  and  direct  the  finanees  of  said  ooanty,  to 
be  held  in  perpetuity  in  trust,*'  and  the  interest  to  be  expended  annually  in 
the  repair,  preseryation  and  neat  keeping  of  the  graves  and  monuments  of 
the  testatrix  and  other  named  relatiyes,  is  not  a  bequest  to  a  charitable  use, 
within  the  exception  to  the  rule  against  perpetuities,  and  is  void.  (See 
note,  p.  509.) 


B 


ILL  for  Gonatruction  of  a  bequest.     The  chancellor  held  the 
bequest  valid.     The  opinion  states  the  case* 


TVoy,  Tompkifu  <t  London,  for  appellant. 
Oeo,  P.  Harrison,  «/r.,  contra. 

Cloptok,  J.  The  will  of  Mary  F.  McLemore  contains  the  follow- 
iBg  clause:  ''  I  give  and  bequeath  to  the  commissioners  of  roads 
and  revenues  of  the  county  of  Chambers  and  State  of  Alabama,  and 
their  successors  in  office,  or  to  such  authorii^  as  may  oontnd  and 
direct  the  finances  of  said  county  of  Ohambers  and  State,  the  sum 
of  tlyOOO,  to  be  held  in  perpetuity  in  trast,  and  direct  that  the  legal 
interest  arising  from  said  sum  of  tl^OOO  be  expended  annually  in 
the  repair,  preservation,  and  neat  keeping  of  the  graves  and  monu- 
ments of  myself,  my  first  husband,  William  George,  my  second 
husband,  Col.  Charles  McLemore,  and  my  father  and  mother,  all 
being  and  will  be  buried  in  said  county  (rf  Ohambers,  Ala. ;  and  I 
earnestly  entreat  this  bequest  and  trust  will  be  forever  faithfully 
executed;  said  sum  of  $1,000  to  be  raised  from  the  sale  of  my  real 
estate  in  the  city  of  Birmingham,  Ala.*'  The  executor,  having 
sold  the  real  estate,  and  having  in  possession  the  requisite  sum  of 
money,  applies  to  the  court  to  construe  this  clause  of  the  will  as  to 
the  validity  of  the  bequest;  and  if  it  held  to  be  valid,  for  the 
appointment  of  a  trustee,  or  directions  to  whom  the  money  shall 
be  paid. 

The  bequest,  by  its  own  terms,  attempts  to  create  a  perpetuity; 
and  is  invalid,  as  repugnant  to  the  rule  against  perpetuities,  unless 


/' 
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it  can  bo  broaght  within  the  exception  —  a  charitable  use.  1  Peny 
Trusts,  g§  377-380.  Howeyer  strongly  the  courts  may  be  moTed 
to  carry  into  effect  the  intention  and  objects  of  tlie  testator  in  the 
construction  and  execution  of  wills,  such  purpose  cannot  be  accom- 
plished, when  any  principle  of  law  will  be  thereby  yiolated.  The 
rule  against  perpetuities,  so  firmly  established  and  universally  sus- 
tained, with  a  single  exception,  is  founded  on  considerations  of 
public  policy.  It  has  been  said:  ^' A  perpetuity  is  a  thing  odious 
in  the  law,  and  destructive  to  the  Commonwealth;  it  would  stop 
commerce,  and  prevent  the  circulation  of  property.'*  A  private 
trust  cannot  be  created,  so  as  to  operate  the  inalienability  of  prop- 
erty beyond  the  period  prescribed  by  the  rule.  But  gifts  to 
charitable  uses,  being  highly  favored  by  the  courts,  and  the  public 
being  regarded  as  concerned  in  upholding  such  trusts,  will  be  sus- 
tained and  carried  into  effect,  though  their  duration  may  be 
perpetual.  Hence,  the  sole  subject  of  inquiry  is,  whether  the 
bequest  creates  a  private  trust,  or  is  its  object  a  charitable  use,  in 
the  legal  sense. 

It  may  be  conceded,  that  a  testator  may  make  a  valid  bequest  of 
money  to  erect  a  tomb,  or  monument;  and  that  a  valid  trust  to  pre- 
serve and  keep  in  repair  a  vault  or  tomb,  or  burying-ground  may 
arise,  when  imposed  as  a  condition  to  a  bequest  of  property  to  individ- 
uals or  to  a  society,  a  perpetuity  not  being  created.  With  in  the  latter 
class  falls  Lloyd  v.  Lloyd,  10  Eug.  L.  &  Eq.  139,  in  which  the  vice- 
chancellor  says:  '*  Now  I  am  satisfied  that  a  condition  for  keeping  a 
tomb  in  repair  is  not  a  charitable  use,  and  is  not  illegal.  It  may  be 
illegal  to  vest  property  in  perpetuity  in  trust  for  that  purpose,  sa 
as  to  create  a  perpetuity;  but  a  direction  that  the  wife  and  Mary 
Martha  Lockley  are  during  their  lives  to  enjoy  the  annuity,  and  are 
to  keep  the  tomb  in  repair,  is  quite  lawful;  it  is  a  valid  condition 
imposed  on  the  enjoyment."  And  it  may  be  that  a  bequest  to 
maintain  and  keep  in  repair  a  public  cemetery,  though  in  perpetu- 
ity, would  be  sustained.  The  present  case  does  not  fall  in  either 
of  these  classes.  The  trust  is,  that  the  interest  shall  be  expended 
annually,  in  the  repair,  preservation  and  neat  keeping  of  the  graves 
and  monuments  of  testatrix  and  four  other  named  persons,  a  trust 
characterized  by  an  English  vice-chancellor  as  merely  honorary. 

Trusts  for  charitable  uses  did  not  originate  in  the  English  stat- 
ute, nor  are  they  limited  to  the  objects  therein  enumerated. 
Whatever  object  comes  within  the  spirit  and  intendment  of  the 
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statute  is  included.  Orat,  J.,  gives  a  clear  and  comprehensive 
definition  in  Jackson  v.  FhilUps,  14  Allen,  539.  He  says:  *'A 
KihtLTitj,  in  the  legal  sense,  may  be  more  fully  defined  as  a  gift,  to  be 
jipplied  consistently  with  existing  laws,  for  the  benefit  of  an  indefi- 
nite number  of  persons,  either  by  bringing  their  minds  or  hearts 
under  the  influence  of  education  or  religion,  by  relieving  their 
bodies  from  disease,  suffering  or  constraint,  by  assisting  them  to 
establish  themselves  in  life,  or  by  erecting  or  maintaining  pub- 
lic buildings  or  works  or  otherwise  lessening  the  burdens  of 
government.  It  is  immaterial  whether  the  purpose  is  called 
charitable  in  the  gift  itself,  if  it  is  so  described  as  to  show  that  it 
IS  charitable  in  its  nature.*'  In  Dexter  v.  Gardner,  7  Allen,  243,  a 
bequest,  which  gave  personal  property  to  the  overseers  of  the 
^'  Long  Plain  Friends'  preparatory  meeting  and  their  successors  in 
office  in  trust  forever,  the  income  to  be  appropriated  for  the  benefit  , 
of  the  Friends'  meeting  in  Fairhaven  and  Rochester,"  was  sustained 
on  the  ground  that  all  the  objects,  to  which  the  overseers  had  a 
right,  by  the  usages  of  their  denomination,  to  apply  their  funds, 
are  to  be  regarded  as  charitable.  The  objects  were  the  mainten- 
ance of  religious  worship,  aiding  the  sick  and  poor,  ^nd  ihe  pur- 
chase and  repair  of  burying  grounds.  But  in  this  case  the 
distinction  is  recognized.  It  is  said:  *'The  case  of  Doe  v.  Pitcher, 
6  Taunt.  359,  in  which  it  was  held  that  a  grant  in  trust  to  repair, 
and  if  need  be,  to  rebuild  a  vault  and  tomb  for  a  private  family, 
was  not  a  charity,  is  not  in  point,  because  the  object  there  was 
merely  secular."  And  in  a  late  case  in  the  same  court  it  is  held 
that  a  provision  by  will,  for  perpetually  preserving,  adorning  and 
repairing  a  private  mortuary  monument,  is  void.  Bates  v.  Bates, 
134  Mass.  110;  s.  c,  45  Am.  Rep.  305.  In  Swasey  v.  American 
Bible  Society,  57  Me.  523,  a  legacy  to  keep  in  repair  a  family  bury- 
ing ground  was  upheld.  But  in  a  recent  case  it  was  also  held  that 
a  bequest  of  money,  the  income  to  be  expended  forever  to  keep  the 
testator's  lot  in  a  certain  burying  ground,  in  good  order  and  con- 
dition, is  in  perpetuity,  and  void.  Piper  v.  Moulton,  72  Me.  155. 
In  this  State,  the  jurisdiction  of  courts  of  equity,  in  such  cases, 
is  independent  of  the  statute  of  uses,  or  of  any  prerogative  power 
of  the  court,  and  is  founded  on  its  original  and  inherent  power  to 
austain  such  trusts,  because  of  their  charitable  uses,  a  jurisdiction 
which  was  exercised  prior  to  the  statute.  Excepting  the  doctrine 
of  ry  pres,  of  the  prerogative  power,  and  of  superstitious  uses,  as 
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inconsbtent  with  the  character  of  onr  institutions,  '^the  law  of 
charities,  as  administered  in  the  English  Court  of  Chancery,  is 
substantially  our  law."  Williams  v.  Pearson,  38  Ala.  299.  Prom 
the  English  law,  as  modified  by  our  decisions,  must  be  mainly 
derived  the  rules  and  principles  governing  the  nature  and  validity 
of  the  bequest  under  consideration.  It  seems  to  be  well  settled  by 
the  course  of  decisions,  that  a  bequest  of  money,  the  interest  thereon 
to  be  perpetually  applied  to  preserving  and  keeping  in  repairs  the 
graves  and  monuments  of  testatrix  and  other  named  persons,  is 
repugnant  to  the  rule  against  perpetuities,  and  void.  Richard  v. 
Bobson,  31  Beav.  244;  Fowler  v.  Fowler,  33  Beav.  616;  Doe  v. 
Pitcher,  6  Taunt.  358;  Hoar  v.  Osborne,  L.  E.,  1  Eq.  583;  Daw- 
S071  V.  Small,  L.  R.,  18  Eq.  114;  TTiompson  v.  Pitcher,  2  Marsh. 
61;  1  Jarm.  Wills  (Big.  ed.),  211;  2  Williams  Ex'rs,  1140. 

The  bequest  under  consideration  possesses  none  of  the  elements 
of  a  charitable  use.  It  is  not  a  gift  to  any  public  purpose.  In  the 
object,  for  which  the  interest  on  the  money  is  to  be  expended,  the 
public  have  no  concerns.  There  is  not  the  requisite  vagueness  and 
indefiniteness  as  to  the  number  of  persons  to  be  benefited.  It  is 
not  to  keep  in  repair  a  family  burying  ground,  in  which  rich  and 
poor  members  may  be  buried.  The  object  is  to  preserve  the  graves 
and  monuments  of  testatrix  and  four  relatives,  specifically  designa- 
ted. The  purpose  is  merely  secular.  However  gratifying  and 
creditable  to  the  heart  of  the  testatrix  may  be  the  object  of  the 
bequest,  we  are  forced  by  the  current  and  weight  of  authority,  botih 
in  England  and  America,  to  declare  that  it  is  not  a  charitable  use 
in  the  legal  sense;  and  that  the  bequest  attempts  to  create  a  per- 
petuity, and  is  void. 

The  record  does  not  show  whether  the  residuary  legatee  is  also 
the  heir  at  law.  If  not,  the  heir  is  not  made  a  party.  We  there- 
fore express  no  opinion,  to  whom  the  money  bequeathed  passes, 
the  legacy  being  void. 

The  decree  of  the  chancellor  is  reversed,  and  a  decree  will  be 
here  rendered  declaring  the  bequest  void.  The  appellee  will  pay 
the  costs  of  suit  in  the  Chancery  Court,  and  the  cost  of  appeal, 
the  amount  so  paid  to  be  retained  by  him  out  of  the  assets  in  his 
hands  as  executor.  Decree  reversed.  * 

NoTB  BT  TffB  Rbportbr.— In  HoUJMd  V.  BMneon,  79  Ala.  419,  on  the 
same  facts,  it  was  held  that  the  trust  was  void  for  want  of  capacity  in  the 
trasteesto  take.    The  court  said:     "If  one  such  burden  Is  assumed,  so  in 
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like  rnannar  another  maj  be.  The  remilt  might  finally  be,  that  in  the  oonne 
of  a  few  generations,  the  ehief  time  of  these  county  officials  would  be  monop- 
olized in  discharging  duties  which  might  more  appropriately  be  devolved 
upon  the  sexton  of  a  churchyard  or  of  a  city  cemetery." 

A  bequest  for  permanently  keeping  burial  lots  in  order  is  void.  GoU  ▼. 
Conutoek,  51  Conn.  352;  s.  c,  50  Am.  Rep.  39.  To  the  same  elTect,  BaUa  v. 
Bate$,  184  Mass.  110;  s.  c,  45  Am.  Rep.  805.     See  note,  89  Am.  Rep.  738,  739. 

In  re  Vaughan;  Vaughan  v,  Thomas,  Ch.  Div.,  June  11,  1886,  55  L.  T. 
Rep.  (N.  S.)  547,  a  testator  bequeathed  £500  in  trust  to  apply  such  part  of  the 
income  thereof  as  might  be  necessary  in  keeping  in  repair  a  family  vault,  and 
the  residue  in  keeping  in  repair  his  brother's  tomb  and  the  parish  churchyard. 
Heldt  that  the  gift  to  repur  the  family  vault  and  brother's  tomb  were  void, 
but  that  the  gift  to  repair  the  churchyard  was  good  as  a  charitable  gift  for  a 
public  object.  North,  J.,  said:  "It  seems  to  me  that  the  repair  of  a  parish 
churchyard  is  clearly  for  the  benefit  of  the  inliabitants  of  the  parish.  In  the 
first  place  it  was  the  duty  of  the  parishioners  to  keep  their  churchyard  in  re- 
pair. *  *  *  Then  again  a  case  was  cited  which  shows  that  if  a  person 
whose  duty  it  is  to  repair  the  churchyard  does  not  repair  it  he  is  subject  to  in- 
dictment. It  is  clear  that  the  repair  of  a  church  is  beyond  all  question  a  char- 
itable object.  So  too  the  repair  of  a  parsonage.  Attorney-General  v.  BMop 
of  Chester,  1  Bro.  C.  C.  444,  is  an  authority  for  that.  The  repair  of  ornaments 
of  a  church  has  been  held  a  charitable  object  in  Hoare  v.  Otbomet  L.  R.»  1  Eq. 
585.  There  Kinderslet,  Y.  C,  said:  '  With  respect  to  the  monument  in  the 
church,  there  is  no  decision  on  the  point  how  far  a  gift  for  perpetual  repair, 
not  of  the  fabric  of  the  church,  but  of  the  ornaments  in  the  church  can  be 
treated  as  a  charity.  In  the  absence  of  authority,  I  think  I  ought  to  hold  such 
a  gift  to  be  a  charity,  and  as  such  good.'  *  *  *  To  put  it  shortly,  I  do  not 
see  any  difference  between  a  gift  to  keep  in  repair  what  is  called  '  God's 
house,'  and  a  gift  to  keep  in  repair  the  churchyard  round  it,  which  is  often 
called  'God's  acre.'  Then  it  is  said  that  keeping  in  repair  the  tombs  in  a 
churchyard  is  only  the  same  thing  as  keeping  in  repair  a  tomb  in  the  church- 
yard. I  do  not  think  so.  A  testator  providing  for  the  repair  of  a  family  tomb 
is  only  ministering  to  his  own  private  feeling  or  pride,  or  it  may  be  to  a  feel- 
ing of  affection  he  has  for  his  own  rellitions,  and  it  is  not  for  the  benefit  of  the 
parish  at  large  that  a  particular  tomb  should  be  kept  in  repair.  But  In  respect 
of  the  repair  of  the  churchyard  as  a  whole,  it  is  for  their  benefit.  That  dis- 
tinction was  pointed  out  by  Lord  Romilly  in  the  case  of  Richard  v.  JRoheon,  7 
L.  T.  Rep.  (N.  S.)  87;  81  Beav.  244,  where  he  says:  *  I  have  had  to  con»der 
this  point  lately  in  a  case  respecting  the  promulgation  of  the  doctrines  of  Jo- 
anna Southcote.  In  that  case  I  thought  the  gift  was  intended  to  be  for  a  pub- 
lic benefit,  and  that  it  was  a  charitable  gift  which  could  be  supported;  but  on 
comparing  it  with  the  present  I  am  satisfied  that  this  does  not  come  within  the 
itrm  *  charity,'  and  is  not  within  any  of  the  words  used  in  the  preamble  of  the 
statute  (48  Eliz.,  ch.  4).  Lloyd  v.  Lloyd,  2  Sim.  (N.  S.)  255,  and  the  other  cases 
of  Thom/km  v.  Shakespeare,  1  L.  T.  Rep.  (N..8.).898;  Johns.  Chy.(Eng.)6l2,  show- 
ing that  a  gift  merely  for  the  purpose  of  keeping  up  a  tomb  or  building  which 
is  of  DO  public  benefit,  and  only  an  individual  advantage,  is  not  a  charitable  Dse 
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bat  a  perpetuity.  The  cases  ran  into  yeij  fine  distinction,  becaase  if  the  gift 
is  to  keep  ap  an  institntion  for  the  benefit  of  the  public*  then  it  is  clearly  a 
charity.  Bat  that  does  not  occur  in  this  case,  for  here  the  gift  is  merely  to 
keep  up  certain  individuals'  tombs.'  It  seems  to  me  plear  therefore  that  if  the 
gift  had  been  for  keeping  in  repair  the  churchyard  and  nothing  else  it  would 
have  been  good.  But  in  the  present  ease  the  gift  of  the  residue  of  the  income 
was  '  in  or  toward  the  expense  of  repairing  or  keeping  in  repair  the  tomb 
erected  to  the  memory  of  my  late  brother  Thomas,  and  the  repairing  and  keep- 
ing in  repair  the  same  parish  churchyard:  *  and  it  is  said  to  be  one  complete 
and  entire  gift,  a  part  of  which  at  any  rate  is  bad,  and  that  the  amount  of  the 
bad  part  cannot  be  ascertained,  and  therefore  the  whole  is  bad.  That  propo- 
sition seems  to  me  not  in  accordance  with  the  authorities.  There  is  no  diffi- 
culty in  ascertaining  the  respective  amounts  to  be  assigned  to  the  several 
objects  which  is  what  ought  to  be  done,  if  possible.  *  *  *  I  find  no  difll- 
culty  here  In  saying  that  the  gift  of  the  residue  is  not  void  altogether:  but 
that  to  the  extent  to  which  the  gift  is  to  repair  the  churchyard  it  is  good;  and 
I  do  not  think  there  can  be  any  difficulty  in  ascertaining  what  the  expense  of 
keeping  in  repair  the  brother's  tomb  would  be.  I  need  not  fix  the  amount  at 
the  present  moment,  I  can  direct  an  inquiry  as  to  that.  To  the  extent  of  the 
capital  representing  the  annual  amount  necessary  to  keep  that  tomb  in  repair, 
treating  the  capital  as  invested  in  consols,  the  gift  fails.  The  rest  of  the  £500 
should  be  invested  in  the  manner  directed  on  trust  to  apply  the  income  in  re- 
pairing the  parish  churchyard." 


Snodgrass  V.  Reynolds. 

(79AU.  452.) 

Damages — measure  of — landhrdand  tenaiU^  breach  of  eonJ^racA  to  ptU  in 

poeeeeaion. 

In  an  action  by  a  lessee  sgainst  a  lessor  for  breach  of  a  covenant  to  give  pos 
session,  although  there  was  no  fraud  or  wrong  conduct,  the  measure  of 
damages  is  the  value  of  the  lease.    (See  note,  p.  606.) 

ACTION  for  breach  of   covenant.     The   head-note  states   the 
point.     The  plaintiff  had  judgment  below. 

&  F.  Rtce,  E.  P.  Morrisseit  and  Porter  &  Martin,  for  appellant. 

£r.  C.  Tompkins  and  Henry  Wilson,  contra. 

Cloftok,  J.     The  defendant  I'equested  the  following  instruc- 
tion:    '^If  you  should  find  for  the  plaiu tiff,  and  should  believe 

from  the  evidence  that  the  defendant  King  was  not  guilty  of  any 
Vol.  LVIII  — 7C 
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fraud,  or  wrongful  conduct  in  the  matter,  then  you  will  find  for 
the  plaintiff  the  amount  he  paid  for  the  lease,  with  interest  to  this 
time."  When  referred  to  the  CTidence,  the  proposition  of  this 
charge  is^  that  in  an'  action  by  the  lessee,  for  the  breach  of  an 
express  term  in  the  contract  to  put  the  lessee  in  possession,  the 
measure  of  damages,  in  the  absence  of  fraud  or  wrongful  conduct, 
is  the  consideration  paid  for  the  lease,  with  interest. 

The  general  common-law  rule,  as  to  the  measure  of  damages  for 
the  breach  of  a  contract,  is  one  of  indemnity;  intended  to  gire 
compensation  for  the  loss  sustained,  and  to  put  the  party,  as  nearly 
as  practicable,  in  the  same  condition  in  which  he  would  have  been 
had  the  contract  been  performed.  In  an  action  against  a  vendor, 
for  a  failure  or  refusal  to  perform  a  contract  for  the  sale  of  per- 
sonal property,  the  measure  of  damages  is  the  difference  between 
the  contract  and  market  prices  at  the  time  of  the  breach.  An 
exception  to  the  general  rule,  in  favor  of  a  vendor  of  real  property, 
who  from  inability  to  make  title,  fails  to  perform  his  contract  of 
sale  and  conveyance  made  in  good  faith,  was  first  admitted  in 
Flureau  v.  Thornhill^  2  W.  Bl.  1078;  where  it  was  held,  that  in 
such  case  the  vendee  could  recover  only  the  amount  of  payments 
made,  with  interest  and  costs.  The  doctrine  of  this  case  has  been 
followed  in  many  subsequent  cases,  and  may  be  regarded  as  the 
settled  rule  in  England.  It  has  been  adopted  in  this  and  many 
other  States.  In  Bibb  v.  Freeman,  59  Ala.  612,  the  purchase- 
money,  with  interest,  was  held  to  be  the  measure  of  damages,  in  a 
recovery  based  on  a  broken  contract  of  seisin;  and  in  Kmgsbury  v. 
Milner,  69  Ala.  501,  the  same  measure  of  damages  was  applied  in 
a  broken  contract  of  warranty. 

The  rule  in  Flureau  v.  Thornhill  is  an  admitted  exception  to  the 
general  rule,  its  effect  being  to  put  the  purchaser  in  the  condition 
he  would  have  been  had  no  contract  been  made.  It  has  not  gene- 
rally been  satisfactory  to  the  courts,  and  has  been  repudiated  by 
many;  and  individual  members  of  courts  which  have  followed  it, 
while  yielding  to  the  weight  of  authority,  have  expressed  dissatis- 
faction. Frequent  attempts  have  been  made  to  restrict  its  applica- 
tion, or  to  relax  or  modify  it  in  particular  cases.  If  the  vendor  is 
guilty  of  wrongful  conduct,  he  is  generally  regarded  as  without  the 
benefit  of  the  rule,  and  liable  for  compensatory  damages;  thongh  it 
has  been  sometimes  said,  that  in  such  case  the  action  should  be 
founded  on  the  tort.     The  rule  may  now  be  regarded  as  "confined 
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to  cases  of  inability  to  perform,  arising  from  a  discoverjr,  after  the 
contract,  of  a  previously  unsaspected  defect  in  the  vendor's  title." 
PumpeUy  v.  Phelps,  40  N.  J.  Eq.  60;  Drake  v.  Baker,  34  N.  J.  L. 
358;  Stevenson  v.  Harrison,  3  Litt.  170;  2  Suth.  Dam.  207. 

Counsel  for  appellant  strenuously  insist,  that  the  rule  as  between 
vendor  and  vendee  ought  to  be  applied  between  lessor  and  lessee. 
The  contention  is  founded  on  analogy,  based  on  the  doctrine  that 
a  lease  for  a  defined  term  is,  in  its  nature,  a  sale  of  an  interest  in 
the  land  pro  tanto.  And  our  attention  has  been  called  to  the 
decisions  in  New  York,  in  which  the  rule  was  applied  to  cases  of 
eviction  of  the  tenant;  and  it  was  held  that  the  rents  reserved, 
v^hea  no  other  consideration  is  paid,  are  regarded  as  a  just  equiva- 
lent for  the  use  of  the  demised  premises.  These  decisions  rest  the 
rule  on  the  assumption,  that  the  parties  agree  on  the  rent  reserved 
as  the, value  of  the  lease;  and  as  the  rent  ceases  on  eviction,  ''  the 
lessee  is  relieved  from  a  burden  which  must  be  deemed  equal  to 
the  benefit  which  he  would  have  derived  from  the  continued  enjoy- 
ment of  the  property.''  Kelly  v.  Dutch  Church,  2  Hill,  105;  Ndyes 
V,  Anderson,  1  Duer,  342.  This  court  is  urged  to  follow  the  New 
York  decisions. 

When  this  case  was  before  us  on  a  former  appeal  (67  Ala.  229), 
there  was  no  proof  that  the  defendant  expressly  bound  himself  to 
put  the  plaintiff  in  possession.  On  the  record  as  then  presented, 
it  was  said:  ''  The  prime  motive  of  the  contract  is,  that  the  lessee 
shall  have  ]K>ssession;  as  much  so,  as  if  a  chattel  were  the  subject 
of  the  purchase.  Delivery  is  one  of  the  elements  of  every  executed 
contract."  On  the  last  trial,  there  was  evidence  tending  to  show 
that  one  of  the  express  terms  of  the  contract  was,  that  defendant 
should  put  plaintiff  in  possession.  If  this  evidence  be  believed, 
until  the  plaintiflF  was  put  in  possession,  the  contract  remained 
unexecuted;  it  was  an  executory  lease  of  the  premises.  Being  ex- 
ecutory, if  we  follow  analogy,  the  damages  must  be  assessed  on  the 
same  principle  as  in  cases  of  executory  contracts  for  the  sale  and 
conveyance  of  land. 

Courts,  which  have  followed  the  doctrine  in  Flureau  v.  Thorn- 
hilly  have  applied  the  general,  instead  of  the  exceptional  rule,  in 
actions  founded  on  executory  contracts.  In  Taylor  v.  Barnes,  69 
N.  Y.  430,  Allen,  J.,  alluding  to  the  rule  which  limits  the 
recovery  to  the  consideration,  says:  ''But  it  is  not  applied  in 
cases  of  executory  contracts,  where  the  vendor  has  sold  lands  to 
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which  he  has  not  a  perfect  title,  where  he  undertakes  to  complete 
and  perfect  it.  In  this  case,  there  is  an  express  agreement  for 
indemnity;  and  a  recoyery,  which  does  not  give  the  vendee  the 
benefit  of  his  bargain,  and  the  value  of  his  purchase,  does  not 
indemnify  him  against  loss.  The  true  rule  of  damages,  as  a 
measure  of  indemnity  in  such  case,  is  the  value  of  the  land  at  the 
time  of  the  eviction,  or  other  breach  of  the  contract,  with  interest 
from  that  time/'  And  this  court  has  held,  that  in  actions  on 
executory  contracts  for  the  sale  of  lands,  the  measure  of  damages 
is  the  value  of  the  land  at  the  time  of  the  breach.  Whtiesides  v. 
Jennings^  19  Ala.  784;  Pinksion  v.  Huxty  9  Ala.  252;  Lewis  v.  Lee, 
15  Ind.  499. 

Where  the  exceptional  rule  between  vendor  ana  purchaser  is  not 
extended,  the  general  rule  as  to  the  measure  of  damages  in  an 
action  against  the  landlord,  where  possession  has  never  been  deliv- 
ered, or  the  tenant  has  been  evicted  by  a  paramount  title,  is  the 
difference  between  the  rent  reserved  and  the  vtilue  of  the  land  for 
the  term.  Adair  v.  Bogle,  20  Iowa,  238;  Dexter  v.  MaiUey,  4  Gush. 
14;  Dobbins  v.  Duquid,  65  111.  464;  Newhourough  v.  Walkerj  8 
Gratt.  16.  In  England,  courts  which  followed  the  exceptional 
rule,  have  refused  to  apply  it  between  lessor  and  lessee.  The 
exceptional  rule  has  been  repudiated  except  as  between  vendor  and 
vendee,  and  the  general  rule  applied  in  actions  on  broken  cove- 
nants in  contracts  of  lease.  In  Locke  v.  Furze^  19  C.  B.  (N.  S.)  96, 
Btles,  J.,  in  respect  to  the  rule  says:  ''That  is  an  anomalous 
rule,  confined,  for  the  sake  of  convenience,  to  the  case  of  vendor 
and  purchaser.  In  all  other  cases  of  breach  of  contract,  the 
measure  of  damages  is  the  loss  the  plaintiff  has  proximately  sus- 
tained by  reason  of  the  breach  of  the  defendant's  contract."  This 
case  was,  on  appeal,  affirmed  in  the  Exchequer  Chamber,  L.  R.,  1 
C.  P.  441.  Martin,  B.,  says:  ''  It  is  clearly  an  exception;  it  is 
contrary  to  the  rule  of  the  common  law;  it  had  not  the  unqualified 
approval  of  Liord  Tekterden;  and  I  see  no  reason  why  it  should 
be  extended."  And  Ghannell,  B.,  observes:  The  testator 
expressly  bargained  for  that  which  he  could  not  perform;  and 
therefore  I  think  the  proper  principle,  upon  which  the  damages 
should  be  assessed,  is  a  full  compensation  to  the  plaintiff  for  that 
which  he  has  lost,  not  limited  to  the  amount  actually  paid  by  him.*^ 
Where  the  lessor  had  given  a  covenant  for  quiet  enjoyment,  and 
the  lessee  was  evicted,  it  was  also  held  in  Williams  v.  BurreU,  50 
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E.  C.  L.  401,  that  he  was  entitled  to  recover  the  value  of  the  term. 
And  in  Trull  v.  Granger,  8  N.  Y.  115,  it  was  held,  that  tlie  tenant 
may  maintain  an  action  for  damages  upon  the  implied  agreement 
of  the  lessor  to  yield  him  possession,  or  in  tort  for  the  violation  of 
the  duty  arising  from  the  relation  of  landlord  and  tenant;  and  that 
the  measure  of  damages  in  either  case  is  the  difference  between  the 
rent  reserved,  and  the  value  of  the  premises  for  the  term.  It  is 
true,  that  in  this  case  the  lessors  denied  the  right  of  possession. 

The  record  exculpates  the  lessor  from  any  fraud  or  wrongful 
conduct.  It  appears  that  he  was  not  only  willing,  but  made 
efforts  to  perform  his  contract.  We  have  already  said,  that  a 
distinction  has  been  recognized,  where  the  vendor  is  innocent, 
and  where  he  is  guilty  of  wrongful  conduct.  Without  dis- 
cussing the  sufficiency  of  the  grounds  on  which  this  difference 
rests,  we  can  perceive  no  substantial  reason  for  its  extension  to  con- 
tracts between  lessor  and  lessee.  Whether  the  lessor  acted  from  a 
bad  motive,  or  in  good  faith,  the  actual  pecuniary  damage  to  the 
lessee  is  the  same  in  either  case.  Dohorty  s,  Dolan,  68  Me.  87; 
Walker  v.  Moore^  10  B.  &  C.  416.  The  defe&dant  bargained  for 
that  which  he  was  unable  to  perform,  to  put. the  plaintiff  in  pos- 
session, and  on  principle,  he  is  bound  to  make  compensation  to  the 
plaintiff  for  the  loss  he  has  sustained. 

The  grounds  on  which  the  rule  as  between  vendor  and  vendee  is 
founded  have  been,  as  assigned  by  one  of  the  justices  in  the  lead- 
ing case,  an  implied  condition  that  the  vendor  has  good  title;  and 
also  OS  stated  by  subsequent  justices,  the  uncertainty,  arising  from 
the  complications  of  the  law,  that  the  vendor  can  effectively  make 
a  good  title,  and  the  vendee  taking  the  property  with  that  knowl- 
edge. It  has  also  been  said,  that  the  rule  finds  its  defense  *'  in 
considerations  of  public  policy,  since  the  amount  of  damages,  neces- 
sary to  compensate  the  vendee,  might  in  some  cases  ruin  an  inno- 
cent vendor."  Neither  of  the  grounds  exists,  nor  do  the  consider- 
ations of  public  policy  apply,  in  the  matter  of  a  lease.  Though  a 
lease  for  a  defined  term  may  be,  in  its  nature,  a  sale  of  a  partial, 
limited  interest  in  the  land,  it  is  not  a  freehold,  but  a  chattel,  the 
right  to  possess  and  use  for  the  specified  term.  It  seems,  on  reason, 
that  the  general  rule,  which  governs  in  actions  on  contracts  for  the 
sale  of  specified  chattels,  is  more  appropriate,  and  more  largely 
meets  the  measure  of  compensation,  than  an  exceptional  rule 
admitted  on  grounds  and  considerations  confessedly  peculiar  to 
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vendor  and  vendee.  There  can  be  no  difference  in  principle, 
whether  the  contract  be  for  the  sale  of  personal  property,  or  for  the 
possession  and  use  of  real  property  for  a  year  or  term  of  years. 
Hopkins  v.  Lee,  G  Wheat.  109. 

We  do  not  wish  to  be  understood  as  expressing  or  intimating  a 
desire  or  purpose  to  disturb  the  rule  as  between  vendor  and  vendee, 
which,  from  its  long  existence,  may  be  regarded  as  a  rule  of  prop- 
erty. What  we  have  said  in  respect  to  it  has  been  as  bearing  on 
the  question  of  its  extension  to  cases  other  than  those  in  which  it 
was  first  admitted.  Though  there  is  no  intent  to  interfere  with 
the  rule  as  now  confined,  we  cannot  see  sufficient  reason  to  extend 
it  to  cases  other  than  vendor  and  purchaser.  Such  extension 
would  be  the  extension  of  an  exceptional,  and  it  may  be  said  arbi- 
trary rule,  engrafting  exceptions  on  a  general  rule,  which  are  not 
founded  on  pressing  reasons,  or  a  necessity  to  promote  the  ends  of 
justice.  Such  extension  would  transgress  the  purpose  of  courts  to 
carry  out  contracts  as'^made  by  the  parties  and  not  to  make  con- 
tracts for  them,  by  implying  conditions  not  expressed,  and  not 
justified  by  any  authorized  legal  interpretation.  Especially  are  we 
unwilling  to  admit  it  in  a  recovery  based  on  the  breach  of  an 
express  term  of  a  contract  of  lease  to  put  the  tenant  in  possession. 
If  the  lessor  chose  to  absolutely  agree  to  deliver  possession,  be 
must  be  held  responsible  for  his  failure,  though  he  may  have  acted 
in  ignorance  of  an  adverse  occupancy^  or  if  aware  of  it,  relied  on 
his  ability  to  remove  the  obstruction.  In  such  case^  the  general 
rule  must  govern.  Any  thing  less  will  not  compensate  the  lessee 
for  the  loss  of  his  bargain. 

[Minor  points  omitted.]  Judgment  affirmed. 

Note  bt  the  Reporter.  —  In  Aran  v.  Frey,  69  Ind.  91 » an  action  for  fail- 
ure to  give  possession  under  a  lease  of  lands,  evidence  to  prove  the  amount 
and  value  of  the  possible  crops  was  held  admissible  to  lay  the  ground  for 
damages. 

In  an  action  by  lessees  for  breach  of  a  covenant  for  quiet  enjoyment,  they 
having  been  evicted  by  a  title  paramount;  the  measure  of  damages  is  the  dif- 
ference between  the  rent  reserved  and  the  fair  rental  value  of  the  premises. 
FilzgibbonB  v.  Freisen,  12  Daly  (N.  Y.  Com.  Pleas),  419,  citing  Mack  v. 
Patchin,  42  N.  Y.  167;  8.  c,  1  Am.  Rep.  506.  To  the  same  effect,  FbndavUa 
v.  Jourgensen,  52  Super.  Ct.  408;  Coleman  v.  King,  19  Week.  Dig.  (Sup. 
Ct..  Gen.  Term)  551;  Denison  v.  Ford,  10  Daly,  412.  In  ChaUerton  v.  Fifx,  9 
Duer,  64,  it  is  held  that  the  tenant,  evicted  during  the  term,  may  recover  tha 
difference  1>etween  the  value  of  the  lease  and  the  stipulated  rent,  and  any 
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extra  expense  of  moving,  but  not  any  increased  rent  which  he  has  been  com- 
pelled to  pay  for  other  premises.  In  GUes  v.  0*  Toole,  4  Barb.  261,  the  tenant  was 
1^ lowed  Uie  expense  incurred  in  preparing  to  remove  to  and  occupy  the  prem- 
ises, and  the  difference  between  the  real  value  of  the  rent  and  that  reserved, 
but  not  prafitB  which  he  might  have  made  in  the  business  there  to  be  car- 
ried on. 

In  Shaw  v.  Hoffman,  26  Mich.  168,  it  was  held,  without  much  consideration 
or  citation  of  authorities,  that  a  tenant  unlawfully  evicted  from  a  stable  may 
recover  for  loss  of  profits  in  boarding  horses  and  difference  in  keeping  his  own 
and  hiring  them  boarded. 

In  Maine  and  Massachusetts  the  value  of  the  term  at  the  time  of  eviction  is 
the  test.  -  Hardy  v.  Nelson,  27  Me.  625;  Dexter  v.  ManUy,  4  Cush.  14. 

In  Smith  v.  WunderHeh,  70  111.  426,  it  was  held  that  where  a  tenant  is 
ousted  by  his  landlord  before  the  expiration  of  his  term,  and  without  any 
re-entry  he  brings  an  action  of  trespass,  he  can  recover  damages  for  the  ouster 
itself  and  all  the  necessary  and  natural  consequences  thereof,  but  not  for  the 
value  of  his  unexpired  term,  nor  for  the  mesne  profits  thereof. 

In  Rose  v.  Wynn,  42  Ark.  2o7,  the  court  said:  *'  The  books  agree  that  in  an 
action  by  a  lessee  against  a  lessor  for  damages  for  refusal  or  failure  to  deliver 
possession  of  the  demised  premises  the  general  rule  for  the  measure  of  dam- 
ages is  the  difference  between  the  rent  reserved  and  the  value  of  the  premises 
for  the  term. 

"  If  the  value  of  the  premises  for  the  term  is  no  greater  than  the  rent  which 
tenant  has  agreed  to  pay,  then  the  latter  is  not  substantially  injured,  and  can 
in  general  recover  only  nominal  damages,  though  the  landlord  without  just 
cause  refused  to  give  possession.  But  if  the  value  of  the  premises  is  greater 
than  the  rent  to  be  paid,  the  lessee  is  entitled  to  the  benefit  of  his  contract, 
and  this  will  ordinarily  consist  of  the  difference  between  the  two  amounts.  Adair 
V.  Boyle,  20  Iowa,  242;  TniU  v.  Granger,  4  Seld.  115;  8  Suth.  Dam.  150; 
Green  v.  Williams,  45  111.  200;  Dean  v.  Roesler,  1  Hilton,  422. 

"  It  seems  also  from  the  current  of  adjudications,  that  if  other  damages  have 
resulted  as  the  direct  and  necessary  or  natural  consequence  of  the  defendant's 
breach  of  the  contract,  these  are  also  recoverable.  For  example,  if  plaintiff  in 
good  faith,  and  relying  on  the  contract,  has  made  preparations  to  take  posses- 
sion, and  these  have  been  rendered  useless  by  the  defendant's  refusal  to  comply 
with  his  contract,  the  authorities  hold  that  there  may  be  a  recovery  for  the 
loss  thus  sustained.  8  Sath.  Dam.  151;  Adair  v.  Boyle,  supra;  Greeny, 
Williams,  supra;  Drigjs  v.  Dvight,  17  Wend.  71;  Neubough  v.  Walker,  8 
(Iratt.  16.     Per  coiitra,  see  Hughes  v.  Hood,  50  Mo.  850." 

In  Lock  V.  Furze,  L.  R.,  1  G.  P.  441,  it  was  held  that  the  rule  in  Flureau 
V.  Thornhm,  2  W.  Bl.  1078,  does  not  apply  to  the  case  of  a  lease  granted  by 
one  who  has  no  title,  and  that  the  measure  of  damages  is  the  value  of  the 
lease,  in  addition  to  the  consideration  paid  and  the  expenses.  In  this  case 
counsel  and  court  cite  American  decisions  and  text-books.  Channbl,  B.,  said, 
*'  the  plaintiff  was  entitled  to  recover  what  he  had  lost  by  the  breach  of  the 
contract."  Martin,  B.,  said:  "  Why  should  he  not  indemnify  the  other  con- 
tracting party  for  what  hr  has  lost?"    Blackburn,  J.,  said:  "Why  should 
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the  lessee,  who  has  loei  a  ralaable  lease,  have  a  less  measaie  of  damages  than 
he  would  hare  been  entitled  to  if  by  the  testator's  breach  of  oontraot  he  had 
lost  a  slip  of  a  given  valae  ?  Flureau  v.  ThamkiU  does  not  applj  to  the  case 
of  an  ezecated  contract.  There  is  no  case  (except  that  of  Pameray  v.  ParUngton* 
3  T.  R.  665.  cited  in  Sedgwick  on  Damages,  157)  where  that  has  ever  been  sug- 
gested. The  American  cases  are  infinitelj  various.  Some  of  the  States  seem 
to  adopt  the  common  law  of  England.  It  maj  be  that  there  is  such  a  well- 
established  CQStom  in  New  York  and  some  of  the  other  States  of  America  as  is 
stated  bj  Mr.  Sedgwick.  But  we  must  be  governed  bj  our  own  law.  The 
true  measure  of  damages  for  the  breach  of  a  contract,  sach  as  this  is,  what  has 
the  plaintiff  lost  by  the  breach  of  the  contract  ?  and  there  is  no  difference  in 
this  respect  l)etween  a  contract  for  the  sale  of  real  property  and  a  contract  for 
a  chattel.** 

In  Popoikep  v.  MunkwUz,  Supreme  Court  of  Wisconsin,  March  1,  1887,  an 
action  for  breach  of  a  contract  for  quiet  possession  under  a  lease  to  plaintiff,  it 
appeared  that  defendant  executed  the  lease  knowing  that  a  third  party  was  in 
possession  under  a  lease  running  for  the  term  of  eighteen  months  after  the  date 
fixed  npon  for  plaintiff  to  take  possession;  that  plaintiff  had  been,  carrying  on 
his  business  in  the  immediate  vicinity  of  the  rented  store  for  many  years;  that 
being  unable  to  get  possession  under  bis  lease,  he  endeavored,  but  was  unable, 
to  rent  another  store  in  the  vicinity,  and  his  business  was  broken  up,  and  lus 
goods  damaged  by  defendant's  default.  Heldt  if  defendant  was  unaware  of 
the  purposes  for  which  plaintiff  hired  the  store,  the  measure  of  damages  wt>old 
be  the  difference  between  the  rent  reserved  in  the  lease  and  the  actual  rental 
value;  but  if  defendant  knew  that  plaintiff  intended  to  cany  on  his  old  busi- 
ness there,  the  measure  of  damages  would  be  the  damage  to  his  business;  and 
testimony  to  show  such  knowledge  of  defendant  should  be  admitted,  and  if 
shown,  proof  should  be  admitted  of  the  value  of  the  business. 

The  court  said:  *'  It  is  suljstantially  an  action  for  a  breach  of  the  covenant 
for  quiet  enjoyment  contained  in  the  lease.  1  Tayl.  Landl.  &  Ten.,  g  800. 
This  appeal  presents  for  determination  the  question,  what  is  the  true  rule  of 
damages  for  a  breach  of  that  covenant  in  this  case,  in  view  of  the  facts  proved 
and  offered  to  be  proved  therein  ?  The  rule  is  undoubtedly  the  same  as  in  an 
action  for  a  breach  of  covenants  for  title  in  an  absolute  conveyance  ;  that  is  to 
say,  had  the  plaintiff  purchased  the  store  No.  411  Broadway  of  the  defendant, 
and  taken  an  absolute  conveyance  thereof,  instead  of  a  lease  for  five  or  more 
years,  under  the  same  circumstances  which  existed  when  the  lease  was  exe- 
cuted, the  measure  of  his  damages  for  a  breach  of  the  covenants  for  title  in 
such  conveyance  would  be  the  same  that  it  is  for  a  breach^f  the  covenant  for 
quiet  enjoyment  in  the  lease.  8  Suth.  Dam.  147;  Blouom  v.  Knox,  8  Pin.  262. 
Indeed,  the  covenant  for  quiet  enjoyment  is  one  of  the  covenants  for  title  in  a 
conveyance.  Rawle  Cov.  17.  It  is  also  said  to  be  '  an  assurance  consequent 
npon  a  defective  title.'    Rawle  Cov.  125. 

* '  The  general  rule  of  damages  which  obtains  in  England  and  many  of  our 
sister  States  for  a  breach  of  covenant  for  title  was  first  authoritatively  laid 
down  in  1776,  in  the  case  in  the  common  pleas  of  Flureau  v.  ThomkiU,  2  W. 
Bl.  1078.     The  defendant  covenanted  to  sell  the  plaintiff  a  rent  for  a  terai  of 
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jrears  issaing  out  of  leasehold  premises,  but  without  faalt  on  his  part  the 
defendant  was  nnable  to  make  good  title  thereto.  The  plaintiff  claimed 
damages  for  the  loss  of  his  bargain,  bnt  it  was  held  that  he  was  not  entitled 
thereto.  De  Grbt,  C.  J.,  said:  'Upon  a  contract  for  a  purchase,  if  the 
title  proves  bad,  and  the  vendor  is  (without  fraud)  incapable  of  making  a 
good  one,  I  do  not  think  the  purchaser  can  be  entitled  to  any  damages  for 
the  fancied  goodness  of  the  bargain  which  he  supposes  he  has  lost.* 
Blackstone,  J.,  said:  'These  contracts  are  merely  upon  condition,  fre- 
quently expressed,  but  always  implied,  that  the  vendor  has  a  good  title.'  The 
rule  of  the  above  case  has  been  much  considered  in  both  £ngland  and  this 
country;  and  while  its  scope  has  been  more  clearly  defined  and  its  application 
somewhat  limited  by  later  adjudications,  the  rule  itself,  as  applied  to  cases  in 
which  the  vendor  honestly  believed  he  had  a  good  title,  bnt  the  title  failed  for 
some  defect  not  known  to  him,  and  of  which  he  was  not  chargeable  with  notice, 
is  now  firmly  established  in  the  jurisprudence  of  England  by  the  judgment  of 
the  House  of  Lords  in  Bcnn  v.  FoihergiU,  L.  R.,  7  Eng.  k  Ir.  App.  158.  As 
already  observed,  the  rule  prevails  in  several  of  the  United  States,  including 
this  State,  under  the  limitations  just  mentioned,  of  good  faith  and  excusable 
ignorance  of  the  vendor  of  defects  in  his  title.  Indeed  these  are  scarcely  limi- 
tations, but  rather  an  interpretation  of  the  qualification  '  without  fraud,'  in  the 
opinion  by  De  Grey,  C.  J.,  in  the  principal  case.  The  rule  as  it  now  stands 
has  been  applied  in  this  State  in  Rich  v.  Johnson,  2  Pin.  88;  Blosiom  v.  Knox, 
3  Pin.  262;  Nichol  v.  Alexander,  28  Wis.  118;  Meeeerv.  Oeslreieh,  52  Wis.  684, 
and  in  other  cases. 

"  Under  this  or  any  other  rule,  the  plaintiff  is  entitled  to  recover  the  con- 
sideration paid  by  him  on  account  of  the  purchase.  Hence  in  the  present 
case,  whatever  may  be  the  measure  of  damages,  the  plaintiff  should  have 
recovered  the  amount  he  advanced  for  rent,  and  interest  thereon.  The  reason 
given  by  the  Circuit  judge  for  excluding  this  amount  from  the  plaintiff's 
recovery,  to- wit,  that  he  could  recover  the  rent  from  Uhlig,  the  tenant  under 
the  paramount  lease,  is  conceived  to  be  unsound.  The  plaintiff  did  not  pur- 
chase a  term  subject  to  the  lease  of  Uhlig,  but  an  absolute  term ;  and  while 
he  might  perhaps  have  treated  his  lease  as  an  assignment  of  the  rents  accruing 
under  the  prior  lease,  and  collected  the  same  from  Uhlig,  there  is  no  rule  of 
law  which  compels  him  to  do  so.  Indeed  had  he  done  so,  it  possibly  might 
have  operated  as  a  waiver  of  any  claim  for  damages  for  the  breach  of  the 
covenant  sued  upon. 

*'  The  limitations  of  the  rule  of  Flureau  v.  ThpmhiU,  or  rather  the  excep- 
tions thereto,  are  well  stated  in  8  Suth.  Dam.  149,  as  follows:  '  Where  a  lessor 
knows,  or  Is  chargeable  with  notice,  of  such  defect  of  his  title  that  he  cannot 
assure  to  his  lessee  quiet  enjoyment  for  the  term  which  such  lessor  assumes 
to  grant;  where  he  refuses,  in  violation  of  his  agreement,  to  g^ve  a  lease,  or 
possession  pursuant  to  a  lease,  having  the  ability  to  fulfill,  as  well  as  where 
the  lessor  evicts  his  tenant,  he  is  chargeable  with  full  damages  for  compensa- 
tion, and  the  doctrine  of  Flureau  v.  Th&rnhiU  has  no  application.  On  this 
general  proposition  the  authorities  agree.  In  such  cases  the  difference  between 
the  rent  to  be  paid  and  the  actual  value  of  the  premises  at  the  time  of  the 
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breacli  for  the  unexpired  term  is  considered  the  natural  and  proximate  dam- 
ages. Where  the  lessee  is  deprived  of  the  possession  and  enjoyment  under 
such  circumstances,  the  lessor  is  either  guilty  of  intentional  wrong,  or  he  has 
made  the  lease,  and  assumed  the  obligation  to  assure  the  lessee's  quiet  enjoy- 
ment, with  a  culpable  ignorance  of  defects  in  his  title,  or  on  the  chance  of 
afterward  acquiring  one.  In  neither  case  has  he  any  claim  to  favorable  con- 
sideration, and  he  is  not  excused,  on  the  doctrine  of  Flureau  v.  TtiornhiU, 
from  making  good  any  loss  which  the  lessee  may  suffer  from  being  deprived 
of  the  demised  premises  for  the  whole  or  any  part  of  the  stipulated  term.'  This 
quotation  doubtless  contains  a  correct  statement  of  the  law  acted  upon  In  all 
the  States,  as  well  in  those  which  have  adopted  the  rule  in  Flureau  v.  ThornhiU, 
as  in  those  which  have  not. 

"  We  are  clear  that  this  case  comes  within  the  exception.  When  the  defend- 
ant leased  the  store  to  the  plaintiff,  he  knew  that  there  was  a  valid  paramount 
lease  upon  the  premises,  executed  by  himself  to  Wilde  &  Uhlig,  having  seven- 
teen or  eighteen  months  to  run  after  the  commencement  of  the  plaintiff  s  term. 
There  is  no  claim  that  the  former  lessees  had  forfeited  their  lease.  Indeed 
the  defendant  afterward  made  an  unsuccessful  attempt  to  evict  them  by  legal 
proceedings  for  an  alleged  breach  of  the  covenants  of  their  lease,  occurring 
after  the  execution  of  the  plaintiff's  lease.  But  it  was  held  there  was  no  breach. 
MunkwUz  V.  XThUgy  64  Wis.  880.  These  proceedings  are  in  evidence.  Hence 
the  defendant  knew,  when  he  leased  the  store  to  the  plaintiff,  of  a  defect  in 
his  title  which  prevented  him  from  assuring  to  the  plaintiff  the  quiet  enjoy- 
ment of  the  leased  premises.  He  thus  entered  into  the  contract  on  the  chance 
of  being  able  afterward  to  avoid  in  some  way'his  lease  to  Wilde  &  Uhlig,  bat 
having  no  legal  cause  for  avoiding  it.  These  facts  deprive  him  of  the  protec- 
tion of  the  rule  in  Flureau  v.  ThomhiU,  and  bring  the  lease  within  the  rule 
above  quoted  from  Sutherland.  In  other  words,  the  case  is  thus  brought 
within  the  general  rule  which  prevails  in  actions  for  breaches  of  contracts, 
that  the-pluntiff  shall  recover  the  loss  he  approximately  sustained  by  reason 
of  the  breach. 

'  But  in  order  to  determine  what  elements  of  loss  come  within  the  general 
rule,  it  is  necessary  to  apply  other  rules  of  law  to  the  particular  case.  In  the 
present  case  (perhaps  in  most  cases)  the  rules  laid  down  in  the  leading  case  of 
Eadley  v.  Baxendale,  9  Exch.  841;  26  Egg.  Law  &  Eq.  398,  which  have  many 
times  been  approved  by  this  court,  are  sufficient.  Sliepard  v.  MUicaukee  Oas- 
Ught  Co,,  15  Wis.  818;  Hubbard  v.  W.  U.  Tel.  Co.,  83  Wis.  658;  s.  c,  14  Am. 
Rep.  775;  Candee  v.  W.  U.  Tel.  Co.,  84  Wis.  471;  s.  c,  17  Am.  Rep.  452;  WaUh 
▼.  Chicago,  M.  db  St.  P.  R.  Co.,  42  Wis.  30;  s.  c,  24  Am.  Rep.  876;  Hammer  v. 
Sehoenf elder,  47  Wis.  455;  Broum  v.  Chicago,  M.  A  St.  P.  R.  Co.,  64  Wis.  342; 
B.  c,  41  Am.  Rep.  41;  Coekbum  v.  AsMand  Lumber  Co.,  54  Wis.  619;  Me- 
Nama^a  v.  ClintonviUe,  64  Wis.  207;  Thomas,  B.  dk  W.  Manufg.  Co.  v.  Wabath. 
St.  L.  d  P.  R.  Co.,  62  Wis.  642;  8.C..  51  Am.  Rep.  752,  see  also  Richardson  v. 
Chynovoeth,  26  Wis.  656.  See  also  a  very  learned  and  elaborate  note  on  the 
rule  in  the  principal  cases,  in  which  a  great  number  of  cases  are  cited  and  dis- 
cussed in  1  Sedg.  Dam.  218-284.  These  rules  can  best  be  stated  by  a  quota- 
tion from  the  opinion  in  the  principal  case  by  Aldbrson,  B.     He  says:  *  Where 
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two  parties  have  made  a  contract  which  one  of  them  has  broken,  the  damages 
which  the  other  partj  ought  to  receive  in  respect  of  sach  breach  of  contract 
shoald  be  such  as  may  fairly  and  reasonably  be  considered  either  arising  nat- 
nrally,  t.  e.,  according  to  the  usaal  course  of  things,  from  such  breach  of  con- 
tract itself,  or  such  as  may  reasonably  be  supposed  to  have  been  in  the  contem- 
plation of  both  parties,  at  the  time  they  made  the  contract,  as  the  probable 
result  of  the  breach  of  it.  Now  if  the  special  circumstances  under  which  the 
contract  was  actually  made  were  communicated  by  the  plaintiff  to  the  defend- 
ants, and  thus  known  to  both  parties,  the  damages  resulting  from  the  breach 
of  such  contract,  which  they  would  reasonably  contemplate,  would  be  the 
amount  of  injury  which  would  ordinarily  follow  from  a  breach  of  contract  under 
these  special  circumstances  so  known  and  communicated.  But  on  the  other 
hand,  if  these  special  circumstances  were  wholly  unknown  to  the  party  break- 
ing the  contract,  he  at  the  most  could  only  be  supposed  to  have  had  in  his 
contemplation  the  amount  of  injury  which  would  arise  generally,  and  in  the 
great  multitude  of  cases,  not  affected  by  any  special  circumstances  from  such  a 
breach  of  contract.  For  had  the  special  circumstances  been  known,  the  parties 
might  have  specially  provided  for  the  breach  of  contract  by  special  terms  as  to 
the  damages  in  that  case,  and  of  this  advantage  it  would  be  very  unjust  to  de- 
prive them.' 

"  Another  rale  having  its  foundation  in  natural  justice  should  here  be  stated. 
In  any  case  of  a  breach  of  contract  the  party  injured  should  use  reasonable 
diligence,  and  make  all  reasonable  efforts,  to  reduce  to  a  minimum  the  dam- 
ages resulting  from  such  breach.  The  necessary  expenses  incurred  by  him  in 
so  doing  may  be  recovered  in  an  action  for  such  breach.  This  rule  was  early 
laid  down  by  this  couri  in  Bradley  v.  Denton,  8  Wis.  557,  and  has  been  fol- 
lowed since.  For  a  full  statement  of  the  rule,  and  references  to  numerous  ad- 
judications sustaining  it,  see  1  Suth.  Dam.  148.  Under  this  rule,  when  the 
plaintiff  was  informed  that  the  defendant  could  not  give  him  possession  of  the 
store  as  he  had  covenanted  to  do  (which  information  was  received  by  the 
plaintiff  November  7,  being  eight  days  before  the  commencement  of  his  term) 
it  became  his  duty  to  use  all  reasonable  efforts  to  procure  another  suitable  place 
in  which  to  carry  on  his  business  if  the  damages  which  otherwise  would  result 
from  the  breach  of  the  defendant's  covenant  would  be  thereby  diminished. 
We  do  not  think  however  the  plaintiff  could  be  lawfully  required  to  take  an* 
other  store  out  of  the^icinity  in  which  he  was  doing  business  when  he  took 
the  lease  from  the  defendant.  By  removing  to  a  remote  part  of  the  city,  he 
might,  and  probably  would  to  some  extent  at  least,  have  lost  the  good- will  of 
his  business,  which  it  is  alleged  he  had  carried  on  successfully  for  a  series  of 
years  in  the  vicinity  of  the  store  No.  41 1  Broadway.  Neither  was  he  required 
to  take  another  store  not  reasonably  well  adapted  to  his  business. 

'*  From  the  foregoing  rules,  and  the  partial  application  of  them  already  sug- 
gested, we  think  the  following  propositions  are  established:  (1)  The  plaintiff 
is  entitled  to  recover  the  sum  he  paid  as  rent  when  the  lease  was  executed,  and 
interest  thereon;  and  also  the  necessary  expense  of  removing  some  of  his  goods 
to  the  store,  with  defendant's  consent,  and  taking  them  therefrom  after  he 
failed  to  get  possession  of  the  store.    (2)  If  the  defendant  did  not  know,  when 
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he  executed  the  lease,  the  purpoees  for  which  the  plaintiff  hired  the  store,  or 
the  nses  to  which  he  intended  to  pat  it,  the  measure  of  the  plaintiff's  damages 
for  breach  of  the  covenant  for  quiet  enjoyment  (in  addition  to  the  special  dam- 
ages just  mentioned),  would  be  that  adopted  by  the  trial  judge;  that  is,  the 
difference  between  the  rent  reserved  in  the  lease  and  the  actual  rental  value 
of  the  store,  without  regard  to  what  it  is  used  for,  which  the  jury  found  to  be 
$200  per  annum.  All  these  are  natural  and  proximate  danuiges  resulting  from 
the  breach.  (8)  If  the  defendant  then  knew  that  the  plaintiff  was  carrying  on 
the  business  stated  in  the  complaint,  and  hired  the  store  No.  411  Broadway,  for 
the  purpose  of  continuing  the  same  business  therein,  and  if  in  the  exercise  of 
reasonable  diligence  the  plaintiff  might  have  procured  another  store,  reason- 
ably well  adapted  to  his  business  and  in  the  same  vicinity,  that  is,  in  a  location 
in  which  he  could  have  preserved  and  retained  substantially  the  good-wiU  of 
his  former  business,  the  rule  of  damages,  in  addition  to  the  special  items  first 
above  mentioned,  will  be  the  difference  between  the  rent  reserved  in  the  lease 
and  the  actual  rental  value  of  the  leased  store  for  the  purpose  of  carrying  on 
such  business  therein.  In  such  case  the  actual  rental  value  would  ordinarily 
be  measured  by  the  amount  of  rent  the  plaintiff  would  be  compelled  to  pay  for 
another  store  equally  well  adapted  to  his  business.  If  he  could  obtain  another 
Rtore  for  the  same  rent  he  was  to  pay  the  defendant,  or  less,  of  course  he  would 
suffer  no  general  damages  for  the  defendant's  breach  of  covenant,  and  his  re- 
covery in  that  behalf  would  be  confined  to  nominal  damages,  in  addition  to  the 
special  damages  first  above  mentioned.  If  however  the  expenses  of  removing 
to  another  store  would  have  been  greater  than  they  would  have  been  in  remov- 
ing to  the  store  No.  411  Broadway,  such  excess  would  also  be  a  proper  item  of 
damages.  (4)  If  the  plaintiff  could  reasonably  have  procured  another  suitable 
store  for  his  business,  he  cannot  recover  for  damages  to  his  business,  because 
by  leasing,  and  continuing  his  business  in  such  other  store,  he  might  have 
avoided  such  damages.  (5)  But  knowing  that  the  plaintiff  hired  the  store  for 
the  purpose  of  continuing  his  former  business  therein  (if  he  did  know  it),  and 
having  executed  the  lease  with  the  knowledge  that  he  could  not  put  the 
plaintiff  in  possession  of  the  store  at  the  stipulated  time,  because  of  his  prior 
outstanding  lease,  the  defendant  took  the  risk  of  the  plaintiff  being  able  to 
procure  another  suitable  store  for  his  business,  the  inability  of  the  latter  to  do 
so  would  render  the  defendant  liable  for  the  damages  resulting  to  plaintiff's 
business  by  reason  of  the  breach  of  covenant  complained  of.  This  is  plainly 
within  the  rule  of  Hadley  v.  BaxendaU,  supra,  because  under  such  circum- 
stances the  parties  may  fairly  be  considered  to  have  contemplated  that  the 
breach  of  covenant  would  necessarily  destroy  or  greatly  impair  the  value  of 
plaintiff's  business.  It  should  be  observed,  that  if  the  plaintiff  recovers  for 
damages  to  his  business,  he  cannot  also  recover  the  value  of  his  lease  under 
the  above  second  or  third  propositions,  because  such  value  is  necessarily  a  fac- 
tor in  estimating  the  damages  to  the  business.  QtnUh  v.  WutuUrlieh,  70  HI. 
426  (488).  He  may  however  in  that  case  recover  the  [q>ecial  damages  men- 
tioned in  the  first  proposition,  for  these  are  not  such  factors. 

*'It  follows  that  the  testimony  which  was  offered  by  the  plaintiff  to  show 
that  the  defendant  knew,  when  he  executed  the  lease  to  the  plaintiff,  that  the 
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latter  was  oarrjing  on  the  basineBS  before  mentioned  in  tbe  same  vicinity,  and 
took  the  lease  of  the  store  for  the  purpose  and  with  the  intention  of  continuing 
such  business  therein,  and  that  he  was  unable,  in  the  exercise  of  due  diligence, 
to  find  another  store  suitable  for  his  business  was  competent,  and  should  hare 
been  reoMved.  Further,  after  the  plaintiff  makes  a  prima  facie  case  entitling 
him  to  recover  for  damages  to  his  business,  proof  should  be  received  under  the 
pleadings  to  show  the  value  of  such  business. 

"  We  agree  with  Mr.  Justice  Painb,  in  Shepard  v.  Ga$-Ughi  Co.,  15  Wis. 
818,  that  to  ascertain  the  value  of  a  business  an  inquiry  as  to  the  profits  thereof 
is  necessary.  Probable  '  value '  and  '  net  profits '  are  canvertible  terms  as  ap- 
plied to  a  business.  Yet  the  law  in  many  cases  gives  damages  for  breaches  of 
contracte.  based  on  prospective  profits,  when  they  are  fairly  within  the  con- 
templation of  the  parties,  are  not  too  remote  and  conjectural,  and  are  susoepti- 
Die  of  being  ascertained  with  reasonable  certainty.  If  the  plaintiff  shows  him- 
self entitled  to  recover  for  damages  to  his  business,  the  character,  extent,  and 
value  of  his  established  business  when  the  lease  was  executed,  and  before, 
will  furnish  a  guide  to  the  Jury  in  aaaefwing  the  prospective  and  probable  value 
thereof  had  the  plaintiff  been  permitted  to  transfer  it  to  the  store  No.  411 
Broadway.  Carried  on  in  the  immediate  vicinity  of  the  old  stand,  and  by  the 
same  person,  presumably  the  business  would  have  been  equally  prosperous. 
This  presumption  may  be  rebutted  by  proof  of  facts  and  circumstances  tending 
to  show  that  the  business  would  probably  have  been  less  remunerative  had  it 
been  so  ocmtlnued. 

*'  It  was  said  in  the  argument  that  no  case  can  be  found  which  gives  damages 
for  the  loss  of  anticipated  profits,  because  a  landlord  fails  to  give  possession  at  the 
time  agreed  upon.  This  Is  scarcely  a  correct  statement.  The  case  of  Ward  ▼. 
Sfniih,  11  Price,  19,  dted  by  Mr.  Justice  Painu  in  STuspard  v.  Oas-Ught  Co., 
9upra^  seems  to  be  just  such  a  case.  It  is  conceded  that  if  the  plaintiff  had  not 
a  business  already  built  up  and  established  in  the  same  vicinity,  which  vrith 
its  good- will  could  have  been  transferred  to  the  store  No.  411  Broadway,  there 
would  be  no  basis  upon  which  to  estimate  the  prospective  value  of  the  bu8\. 
ness  which  the  plaintiff  would  have  done  there  had  he  obtained  possession  and 
carried  on  the  business  therein.  In  such  case,  profits  would  probably  be  too 
conjectural  and  uncertain  to  be  the  basis  of  a  recovery.  Some  of  the  cases 
refer  to  this  distinction.  In  Chapman  v.  Kirby,  49  111.  311,  the  court  in  speak- 
ing of  the  case  of  Ghreen  ▼.  W%liiam$t  45  111.  206,  says:  '  In  that  case  the  lessee 
had  not  entered  upon  the  term,  had  not  built  up  or  established  a  business,  and 
had  not  suffered  such  a  loss.  There  was  not  in  that  case  any  basis  upon  which 
to  estimate  them.'  In  the  present  case  the  offer  was  to  prove  facts  which 
would  have  shown  a  sui&cient  basis  to  determine  whether  there  would  be 
profits,  and  upon  which  they  might  be  estimated.'* 

"  In  Hughes  v.  Hood,  50  Mo.  850,  it  was  held  that  in  an  action  of  damages  for 
withholding  possession  of  leasehold  property,  where  plaintiff  had  been  a  non- 
resident and  had  removed  to  this  State  for  the  purpose  of  occupying  the 
premises,  he  would  not  be  entitled  to  recover,  on  the  covenant  to  deliver  pos- 
session oontained  in  the  lease,  the  amount  of  his  expenses  incurred  in  the  re- 
moval.   The  court  said:  *'  What  connection  with  this  covenant  has  the  plain- 
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tifEs'  place  of  residence  ?  It  so  happens  that  they  resided  in  Indiana  and  had  to 
remove  to  Missouri.  This  did  not  result  from  the  terms  of  the  contract.  It 
made  no  kind  of  a  difference  where  thej  resided,  or  how  much  it  cost  to  re- 
move their  families  to  Missouri.  If  they  had  resided  in  Europe  or  Asia,  oi 
some  other  remote  country,  it  might  have  cost  them  ten  times  as  much  to  re- 
move here  as  it  did  from  Indiana.  Such  considerations  are  in  nowise  con- 
nected with  the  contract,^and  are  too  remote  to  be  taken  by  the  court  or  jury  as 
a  part  of  the  measure  of  damages  in  a  case  like  this. 

"  I  know  that  the  courts  have  differed  in  regard  to  this  subject  of  remote 
damages.  Some  of  them  have  allowed  such  damages,  while  others  have  re- 
jected them.  We  think  the  better  rule  is  to  exclude  such  damages  from  the 
consideration  of  the  jury  where  they  are  not  provided  for  by  the  terms  of  the 
contract. 

"  The  true  rule  of  damages  in  this  case  was  the  difference  between  the  rent 
as  provided  for  in  the  lease  and  rental  value  of  the  premises.  See  TVuU  v. 
Granger f  4  Seld.  115.  If  the  rental  value  was  more  than  the  rent  reserved, 
the  plaintiffs  would  be  entitled  to  recover  such  difference.  The  rental  valae 
is  not  what  it  might  be  worth  to  the  plaintiffs,  but  what  the  premises  would 
rent  for  in  that  neighborhood.  They  might  be  worth  very  little  to  the  plaint- 
iffs, or  owing  to  some  fortuitous  circumstances,  they  might  value  them  higher 
than  they  were  really  worth." 

Sedgwick  on  Measure  of  Damages  says  (p.  140):  "  As  a  rule  the  value  of  the 
use  of  the  premises  will  be  the  limit  of  the  plaintiff's  recovery.  Where  how- 
ever the  building  is  let  for  a  special  purpose  the  lessee  can  recover  the  value 
for  the  purpose.  Hexter  v.  Knox,  68  N.  Y.  661.  He  cannot  recover  in  addi- 
tion the  profits  he  would  have  made  in  his  business." 

Damages  for  injury  to  business  have  been  allowed  in  the  following  cases ; 
School:  Seyhert  v.  Bean,  83  Penn.  St.  450.  Lodging-house:  Si,  John  v.  Mayor ^ 
13  How.  Pr.  527.  Inn:  QIom  v.  Garber^  55  Ind.  336.  Wood  (Landlord  and 
Tenant,  §  365),  says: 

"  The  rule  was  formerly  to  give  nominal  damages  and  such  mesne  profits  as 
the  tenant  has  been  compelled  to  pay,  with  costs,  and  nothing  for  the  market 
value  of  the  term.  But  a  more  just  and  liberal  rule  is  now  adopted,  and 
especially  where  the  lessor  has  been  guilty  of  fraud,  or  negligence  in  omit- 
ting to  prevent  an  ouster  when  he  had  the  power  to  do  so,  it  is  held  that 
the  t^ant  may  recover  the  difference  between  the  rent  he  was  to  pay  and  the 
actual  value  of  the  unexpired  term,  as  well  as  such  damages  and  extra  expenses 
in  addition  thereto  as  are  the  natural  results  of  the  breach.  Indeed  the  true 
rule  seems  to  be,  and  the  one  now  generally  adopted,  that  the  true  measure  of 
damages  is  what  the  tenant  has  lost  by  the  breach,  and  if  the  circumstances 
are  such  as  evince  fraud  on  the  lessor's  part,  and  of  an  aggravating  characti-r. 
exemplary  damages  may  also  be  given."  Citing  Dyer  v.  Whitman,  66  Penu. 
St.  425.  But  the  point  is  not  there  passed  upon  except  obiter.  Bieketts  v* 
Sostetter,  19  Ind.  125,  where  it  is  held  that  the  tenant  may  recover  for  depriv- 
ation of  the  use  of  improvements  which  he  has  made  ;  and  Wilson  v.  Boy- 
hould,  56  111.  417,  where  the  tenant  was  allowed  for  moving  erections  made 
by  him,  and  the  rent  of  an'^ther  lot  similarly  situated. 
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Birmingham  &  Pbatt  Mines  Street  Railway  Go.  v.  Birming- 
ham^ Street  Railway  Go. 

(79Ala.  40S.) 
CknutUtUianal  law — grant  by  city  ofraiilway  privilege  in  etreete. 

An  ineYocable  grant,  bj  a  city,  of  the  exclasive  privilege  to  construct  and 

operate  a  street  railway,  is  unconstitational. 

BILL  for  injanction  restraining  the'  constraction  and  operation 
of  a  street  railway.     The  opinion  states  the  case.     The  plain* 
tifiF  had  judgment  below. 

ffewiit.  Walker  <£  Porter  and  J.  M.  Van  Hoose,  for  appellant. 

Webb  (6  Tillman  and  R.  H,  Pearson,  contra. 

Someryille,  J.  The  equity  of  the  complainant's  bill  in  this 
oafle  depends,  in  our  judgment,  upon  a  single  inquiry,  and  that  is, 
whether  the  municipal  authorities  of  the  city  of  Birmingham  were 
invested  by  law  with  the  power  to  make  to  the  appellee,  the  Birm- 
ingham Street  Railway  Company,  an  irrevocable  grant  of  the  ex- 
clusive privilege  to  construct  and  operate  a  street  railway  over  and 
through  certain  streets  and  avenues  of  that  city.  If  the  power  to 
grant  such  a  franchise  resided  in  this  municipality,  and  if  the  fran- 
chise has  been  lawfully  granted,  upon  a  valuable  consideration,  by 
an  ordinance  in  the  nature  of  a  contract,  there  can  be  no  doubt 
either  of  the  jurisdiction  or  of  the  duty  of  a  court  of  equity  to  pro- 
tect the  invasion  of  the  right,  by  issuing  an  injunction  to  prevent 
contiguous  competition  on  the  part  of  the  appellants,  in  their  efforts 
to  establish  an  opposition  railway  company  over  any  of  the  same 
streets  or  avenues  previously  included  in  the  gnint  to  the  appellee. 
1  High  Inj.  ('^d  ed.),  §  902.  If  however  the  power  in  question  did 
not  exist,  then  the  grant  would  be  void,  so  far  as  it  purports  to  be 
exclusive  in  its  nature;  the  bill,  in  such  contingency,  is  without 
equity,  and  the  court  must  be  pronounced  to  have  erred  in  refusing 
to  dismiss  the  bill  for  want  of  equity,  and  in  refusing  to  dissolve 
the  injunction  granted  at  the  instance  of  the  complainant. 

Before  we  proceed  to  discuss  the  power  of  the  mayor  and  alder- 
men of  the  city  of  Birmingham  to  grant  such  a  franchise,  we  pro- 
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pose  to  first  consider  the  nature  of  the  thing  granted,  or  the  char- 
acter and  terms  of  the  franchise  itself. 

It  bears  date  on  the  nineteenth  day  of  May,  1882,  was  duly  en- 
acted by  ordinance,  and  purports  to  be  in  the  form  of  a  regular 
contract  between  the  subscribing  parties.  The  privilege  granted 
was  the  exclusive  right  to  construct  and  operate  a  street  railway, 
with  the  necessary  side-tracks  and  turn-outs,  over  and  upon  fifteen 
designated  streets  and  avenues  of  the  city.  The  only  limitation  of 
this  grant,  in  point  of  time,  is  the  proviso,  that  it  shall  not  apply 
to  such  of  said  streets  and  avenues  as  shall  not  have  been  occupied 
by  the  grantee  within  ten  years  from  the  date  of  the  contract.  The 
franchise,  it  will  thus  be  seen,  is  one  not  only  exclusive  in  its  nature, 
but  in  perpetuity,  being  without  limit  of  duration,  except  as  to  an 
option  to  exercise  it,  which  was  to  continue  for  ten  years.  When 
once  put  in  exercise,  it  purports  to  last  forever.  The  main  consider- 
ation, on  the  part  of  the  grantee,  was  the  agreemeot  to  construct 
one  mile  of  such  railway,  and  to  transport  passengers  at  a  fare  not 
exceeding  five  cents  from  one  end  of  the  line  to  the  other.  Certain 
powers  of  police  and  regulation  are  retained  to  be  exercised  by  the 
city,  not  necessary  to  be  mentioned.  For  all  the  purposes  of  this 
discussion, we  shall  consider  this  franchise  as  a  contract  between  the 
mayor  and  aldermen  of  Birmingham,  and  the  appellee,  such  as  if 
yalid  and  binding,  would  be  fully  protected  from  violation  by  both 
the  Constitution  of  the  United  States  and  of  this  State,  each  of 
which  instruments  prohibits  the  passage  of  any  laws  by  State  or 
municipality  impairing  the  obligation  of  contracts.  So  we  shall 
consider  the  contention  of  the  appellee  as  well  taken,  that  if  the 
grant  of  this  exclusive  right  be  obnoxious  to  no  objection,  either  on 
constitutional  grounds  or  for  want  of  the  charter  power  to  make  it, 
the  obligation  of  the  contract  would  be  impaired  by  the  subsequent 
grant  of  a  similar  franchise  to  the  appellant  company  to  build  their 
competing  road  over  and  along  the  street  and  avenue  included  in 
the  appellee's  franchise,  and  embraced  in  this  controversy.  Ntiw 
Orleans  Oas  Co.  v.  Louisiana  Light  Co.,  15  Wall.  650;  Binghamton 
Bridge,  3  Wall.  52. 

The  contention  of  the  appellants  in  this  case  is,  that  the  contract 
in  question,  so  far  as  it  purports  to  grant  to  the  appellee  the  ex- 
clusive right  to  railway  priyileges  orer  the  streets  designated,  is  void 
for  two  reasons.  First,  on  the  ground  that  there  is  no  clause  in  the 
charter  of  the  city,  nor  any  other  law  of  the  general  assembly, 
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which  authorizes  the  making  of  such  a  contract;  and  secondly, 
because  the  contract  itself  is  in  violation  of  section  23  of  article  I 
of  the  Constitution  of  Alabama,  which  provides,  that  no  law  shall 
be  passed  by  the  general  assembly  ^  making  any  irrevocable  grants 
of  special  privileges  or  immunities/'  If  either  of  these  ])o6ition8 
.can  be  successfully  maintained,  the  exclusive  feature  of  the  fnin- 
chise  is  without  warrant  of  law,  and  must  of  it«  own  weight  full  to 
the  ground. 

[Omitting  the  first  ground.] 

We  might  stop  here  with  this  case,  without  extending  this  opin- 
ion further.  But  the  principle  involved  is  of  sach  great  public 
importance  as  to  justify,  if  not  require,  a  consideration  of  the  con- 
stitutional objection  which  is  urged  to  the  existence  of  this  right. 
The  argument  is  further  made,  that  the  general  assembly  is  pro- 
hibited by  the  organic  law  from  making  such  an  irrevocable  grant, 
and  therefore  under  no  circumstances  can  it  be  done  by  a  munici- 
pal corporation,  which  is  the  mere  agency  of  the  State,  exercising 
only  derivative  powers.  The  power  of  the  agent,  it  is  said,  cannot 
exceed  that  of  the  principal. 

Article  I,  section  23  of  the  present  Constitution  of  Alabama, 
provides,  that  no  law  shall  be  passed  by  the  general  assembly 
''making  any  irrevocable  grants  of  special  privileges  or  immuni- 
ties." 

Section  2,  of  article  14,  reads  as  follows:  **  All  existing  charters, 
or  grants  of  special  or  exclusive  privileges,  under  which  a  bona  fide 
organization  shall  not  have  taken  place,  and  business  been  (*<im- 
menced  in  good  faith,  at  the  time  of  the  ratification  of  this  Coiieti- 
tution,  shall  thereafter  have  no  validity." 

These  provisions  occur  for  the  first  time  in  the  Constitution  of 
1875,  and  have  not  before  been  the  subject  of  construction  by  this 
conrt. 

What,  it  may  be  asked,  is  the  nature  of  these  special  or  exclusive 
privileges,  which  are  thus  prohibited  to  be  granted  by  the  legisla- 
ture? It  seems  plain  from  the  very  terms  used,  that  the  evil 
intended  to  be  specially  prevented  was  the  granting  of  exclusive 
privileges  in  the  nature  of  a  monopoly  by  the  legislative  creation  of 
corporate  franchises.  Monopolies  were  void  at  the  common  law, 
and  are  not  commonly  conferred  by  legislative  grant,  and  need  no 
special  prohibition  in  the  organic  law  of  a  free  republic.  They 
may  now  be  regarded  as  relics  of  governmental  folly,  rendered 
Vol.  LVIII  — 78 
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odious  by  royal  prerogative  in  the  most  extravagant  periods  of  the 
Euro()ean  monarchies.  In  the  strict  sense,  a  monopoly  is  an  excla- 
sive  right  granted  to  one  person,  or aclass of  persons,  of  something 
which  was  before  of  common  right.  A  franchise  is  a  special  privi- 
lege conferred  by  the  State  or  government  upon  individuals,  and 
which  does  not  belong  to  citizens  of  the  country  by  common  right. 
It  has  been  a  common  le;;islative  practice  to  make  grants  of  this 
kind,  and  they  have  led  to  much  and  protracted  litigation  in  all  of 
the  American  courts.  Examples  of  this  kind  are  found  in  numer- 
ous cases  where  the  exclusive  privilege  has  been  conferred  on 
favored  individuals,  and  corporations,  to  manufacture  and  sell  gas 
in  a  city;  or  to  supply  the  inhabitants  with  water;  or  to  construct 
a  bridge,  or  run  a  ferry  across  a  river,  between  two  given  points, 
free  from  competition  within  certain  limits;  or  to  construct  a 
canal,  turnpike,  or  railroad  between  certain  designated  termini; 
or  to  construct  and  rent  a  market-house  in  a  city;  or  to  own  and 
control  the  only  premises  which  can  be  lawfully  used  for  the 
slaughter  of  live-stock  within  municipal  limits;  or  in  fine  as  has 
been  done  many  times  in  this  and  other  States,  to  confer  on  favored 
corporations  an  irrevocable  exemption  from  the  commtm  burdens 
of  equal  taxation,  either  by  exacting  from  them  an  inconsiderable 
bonus  in  commutation  of  all  future  taxation;  or  else  exacting  from 
them  no  taxes  at  all.  The  following  cases  illustrate  monopolies  of 
this  kind,  so  often  conferred  by  legislative  franchises:  New  Orleans 
Oas  Co.  V.  Louisiana  Light  Co.y  115  TJ.  S.  650;.  Nero  Orleans  Water 
Works  Co,  V.  Rivers,  115  U.  S.  674;  Binghamton  Bridge^  3  Wall. 
61;  City  of  Chicago  v.  Rumpffy  45  111.  90;  Slaughter-house  Cases, 
16  Wall.  36;  Gale  v.  Kalamazoo,  23  Mich.  344;  s.  c,  9  Am.  Rep. 
80;  Atlantic  City  Water-works  v.  Atlantic,  39  N.  J.  Eq.  367;  s.  c, 
10  Am.  &  Eng.  Corp.  Cases,  59;  Normch  Oas-light  Co,  v.  Nortoich 
City  Oas  Co,,  25  Conn.  19;  Mobile  R.  Co.y.  Kenneily,  74  Ala.  5«Ui; 
Daughdrill  v.  Alabama  Life  Ins,  Co,,  31  Ala.  91;  Home  of  the 
Friendless  v.  Rouse,  8  Wall.  430.  The  very  fact  that  the  legisla- 
ture could,  according  to  the  better  view,  make  irrevocable  grants 
of  this  nature,  was  the  very  reason,  no  doubt,  why  the  organic  law 
wjis  made  so  as  to  prohibit  such  grants  in  the  future.  In  the  strug- 
gling infancy  of  States  and  communities,  the  temptation  has  been 
very  great  to  offer  them,  as  a  reward  to  the  investment  of  capital. 
The  injustice,  and  inequality  of  their  operation  have  only  been 
illustrated  in  the  light  of  the  rapid  increase  of  our  population,  the 
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steady  growth  of  our  wealth,  and  the  wonderful  discoveries  of 
modem  science.  It  now  more  fully  becomes  manifest  that  they 
prove  iron  bands  to  fetter  the  growth  of  public  industry,  enterprise, 
and  commerce.  Free  competition  in  all  departments  of  commer- 
cial traffic  is  justly  deemed  to  be  the  life  of  a  people's  prosperity. 
The  policy  of  the  law,  as  now  declared  by  our  Constitution,  is  as 
clear  in  the  condemnation  of  the  grant  of  irrevocable  exclusive 
privileges  conferred  by  franchise,  as  that  of  the  common  law  was 
in  the  reprobation  of  pure  monopolies,  which  were  always  deemed 
odious,  not  only  as  being  in  contravention  of  common  right,  but  as 
founded  in  the  destruction  of  trade  by  the  extinguishment  of  a  free 
and  healthy  competition.     Case  of  Monopolies,  11  Rep.  84. 

The  exclusive  right  of  the  appellee  to  the  privilege  claimed,  in  our 
opinion,  cannot  be  sustained.  The  general  assembly  would  itself 
have  no  power  under  the  Constitution  to  make  such  a  grant.  A 
fortiori,  a  mere  municipality  would  have  no  such  power.  Nor  can 
we  find,  upon  any  proper  principle  of  construction,  that  it  has  any- 
where been  attempted  to  confer  such  a  power  upon  the  municipal 
authorities  of  Birmingham.  They  had  as  much  right  therefore  in 
the  exercise  of  their  lawful  governmental  agency  to  give  their  con- 
sent to  the  appellants  to  construct  and  maintain  a  street  railway,  in 
the  streets  and  avenues  of  the  city,  as  they  had  to  grant  the  same 
right  to  the  appellee  corporation. 

These  views  result  in  the  reversal  of  the  chancelloi*'s  decree.  He 
erred  in  not  sustaining  the  demurrer,  and  in  refusing  to  dismiss  the 
bill  for  want  of  equity.  The  injunction  should  have  also  been  dis- 
solved. We  will  accordingly  enter  a  judgment  here  ordering  the 
dissolution  of  the  injunction,  and  will  reverse  and  remand  the  cause 
that  the  complainants  may  have  an  opportunity  to  amend  the  bill, 
if  practicable,  so  as  to  give  it  equity.  This  is  without  prejudice  to 
appellee's  right  to  apply  for  a  new  injunction,  provided  the  bill  can 
be  amended,  so  as  in  the  chancellor's  opinion,  to  give  it  equity,  with- 
out making  an  entirely  new  case.  We  will  not  say  this  is  impossi 
ble« 

Reversed  and  retnanded. 


620  ALABAMA, 


Marks  v.  First  National  Bank. 


Mabks  v.  Fibst  National  Bank. 

(7VAlal660L) 
Negotiable  instrument  —  aecommodati&n  indoreer-^framd. 

An  accommodation  indorser  is  liable  to  a  holder  in  good  faith,  although  the 
indorsement  was  procared  by  the  maker's  fraod  in  concealing  a  oonditioB 
annexed  to  a  prior  indorsement. 

1  GTION  on  notes.     The  opinion  states  the  case.    The  plaintiff 
jfl.     had  judgment  below. 

Ounter  A  Blakely,  W.  L.  Bragg,  and  Thos.  H.  Waits,  for  appellant 
Troy,  Tompkins  £  London,  contra. 

SoMERViLLE^  J.  The  main  question  in  this  case^  reduced  to  its 
analysis,  is  simply  whether  in  the  case  of  accommodation  negotiable, 
paper,  the  fraud  of  the  maker,  in  procuring  the  signature  of  an  ac- 
commodation indorser^  is  a  good  defense  to  a  suit  brought  against 
such  indorser  by  the  payee,  who  knows  the  nature  of  the  paper,  but 
is  ignorant  of  the  fraud. 

We  are  of  opinion,  upon  fundamental  principles  of  law  governing 
the  subject  of  commercial  paper,  that  the  defense  cannot  be  sus- 
tained. 

1.  Accommodation  indorsers,  beyond  all  doubt,  are  liable  pre- 
cisely to  the  same  extent  as  if  they  had  received  value,  when  the 
paper  upon  which  their  names  appear  has  come  into  the  hands  of  a 
holder  for  value,  who  has  taken  it  bona  fide,  before  maturity,  and 
without  notice  of  any  fraud  or  other  equity,  which  would  vitiate  it 
It  is  entirely  immaterial  that  such  purchaser  was  cognizant  of  the 
fact  that  the  bill  or  note  was  founded  on  an  accommodation  trans- 
action, and  was  therefore  to  this  extent  without  consideration  as 
between  the  indorser  and  the  maker.  The  obvious  reason  is,  that 
the  purpose  of  making  the  paper  was  to  loan  the  credit  of  the  ac- 
commodation indorser,  or  other  surety  to  the  maker,  or  the  party 
for  whose  accommodation  the  paper  is  made,  that  he  might  obtain 
money  or  credit  from  a  third  person  on  the  faith  of  it  Unless  this 
rule  prevailed,  it  is  easy  to  see  how  the  circulation  of  accommodation 
paper  would  be  so  far  fnistrated  as  to  destroy  its  use  in  commerce. 
Chitty  Bills,   80,  305;  2  Pars.  Notes  and  Bills,    27;  Park  Bank 
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V.  Wat80ny  42  N.  Y.  470;  s.  c,  1  Am.  Rep.  673.  The  rule,  in  other 
words,  is  to  use  the  language  of  Judge  Story,  that  *'  the  parties  to 
every  accommodation  bill  hold  themselves  out  to  the  public,  by  their 
signatures,  to  be  absolutely  bound  to  every  person  who  shall  take 
the  same  for  value,  as  if  that  value  were  personally  advanced  to 
them,  or  on  their  account,  and  at  their  request."  Story  Bills, 
§192. 

This  familiar  principle  is  full  answer  to  the  argument,  that  the 
notes  in  suit  were  obtained  by  the  plaintiff  from  the  maker.  Fel- 
lows, and  that  this  fact  charged  the  plaintiff  with  a  knowledge  of 
the  nature  of  the  paper  as  being  of  an  accommodation  character. 

[Omitting  other  points.] 

This  brings  us  back  to  the  first  inquiry,  as  to  how  far  the  alleged 
fraud  practiced  by  the  maker,  whereby  he  obtained  the  consent  of 
defendant  to  become  one  of  his  accommodation  indorsers,  is  to 
affect  the  payee,  who  is  entirely  ignorant  of  it.  The  evidence 
shows  that  Dawson,  the  first  indorser  on  the  notes,  made  his 
indorsement  upon  the  condition,  that  the  maker,  Fellows,  was  to 
obtain  the  names  of  two  other  responsible  indorsers  on  the  paper, 
before  delivering  it  to  the  bank,  such  indorsers  to  be  jointly  liable 
with  him.  This  condition  was  not  communicated  to  the  defendant, 
and  this  may  be  admitted  to  be  a  suppreasio  veri,  which  was  a 
fraud  in  law.  But  the  plaintiff  was  as  ignorant  of  the  alleged 
fraud  as  was  the  defendant,  being  an  innocent  purchaser  of  the 
legal  title,  before  maturity,  and  for  value.  Why  should  the  bank 
then  be  held  responsible  for  a  deception  in  which  it  had  no  partici- 
pation? Its  officers  trusted  to  the  paper,  and  the  affirmed  genuine- 
ness of  the  signatures,  which  were  sufficient  on  their  face  to  create 
a  legal  liability.  They  placed  no  special  trust  in  any  representiv- 
tions  of  the  maker,  as  to  the  nature  of  the  paper.  The  defendant 
however  trusted  the  maker,  by  standing  as  his  surety,  and  did  not 
either  inquire  or  inform  himself  as  to  the  terms  upon  which  Daw- 
son had  indorsed  the  notes.  One  giving  currency  to  commercial 
paper,  by  indorsement,  is  understood,  not  only  to  assert  the 
genuineness  of  all  previous  signatures,  but  also  '*  the  regularity  of 
all  such  previous  transactions  as  he  was  bound  to  know."  2  Greenl. 
£v.,  g  164.  He  was  guilty  of  negligence,  in  this  particular;  and 
its  consequences  should  rather  be  visited  on  him,  than  upon  one 
who  has  parted  with  value  on  the  faith  of  his  indorsement.  An- 
derson V,  Warn$y  71  111.  20;  s.  c,  22  Am.  Rep.  83.    Fellows  more- 
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over  was,  to  a  certain  extent,  the  agent  of  the  defendant  to  deliver 
the  note  to  the  bank,  without  special  instructions,  and  without  the 
imposition  of  any  conditions  or  terms  of  delivery.  Here  again  was 
the  reposing  of  confidence;  and  the  rule  is,  that  where  one  puts 
trust  and  confidence  in  a  deceiver,  it  is  more  reasonable  tliat  he 
should  be  the  loser  than  a  stranger,  who  deals  with  him  without 
any  relations  of  confidence.  The  case  can  scarcely  be  stronger, 
than  if  the  notes  had  been  indorsed  to  be  used  for  some  special 
purpose,  and  had  been  fraudulently  misappropriated  to  another 
purpose  by  the  maker,  without  knowledge  on  the  part  of  the  payee 
of  such  restriction  or  misappropriation.  Yet  in  such  a  case  it  has 
been  often  held,  that  a  bona  fide  holder  for  value  can  recover  of  the 
accommodation  indorser,  although  he  knows  that  the  paper  is 
founded  on  an  accommodation  transaction.  Merchants^  Bank  v. 
Comstock,  55  N.  Y.  24;  s.  c,  14  Am.  Rep.  169;  Quinn  v.  Hard, 
43  Vt.  375;  s.  c,  5  Am.  Bep.  284;  1  Pars.  Notes  &  Bills,  279, 
note  (n);  2  Pars.  Notes  &  Bills,  27.  So  it  is  decided,  where  a 
surety  fixes  his  signature  after  others  which  are  forged,  and  while 
it  is  yet  in  the  hands  of  him  for  whose  benefit  the  note  is  drawn, 
that  this  would  be  no  such  fraud  as  would  vitiate  the  paper  in  the 
hands  of  an  innocent  holder  for  value,  who  was  not  privy  to  the 
fraud.  SeUer  v.  Brooks,  3  Ohio  St.  30?.  In  Helms  v.  Wayne 
Agricultural  Co.,  73  Ind.  325;  8.  c,  38  Am.  Rep.  147,  where  the 
name  of  one  of  the  makers  of  a  note  was  forged,  and  another 
signed  it  as  surety  only,  under  the  belief  that  the  forged  name  was 
genuine,  he  was  held  to  be  bound  nevertheless  to  the  payee,  who 
was  without  notice  of  the  forgery.  A  fortiori,  should  this  be  true, 
in  view  of  the  fiict  that  such  indorsement  is,  in  a  certain  sense,  a 
separate  and  distinct  contract  with  the  payee,  or  holder,  by  which 
it  is  agreed  that  every  indorser  severally  will  pay  the  debt,  if  by  the 
use  of  due  diligence  it  can  not  be  collected  from  the  maker.  The 
case  of  AuiUrson  v.  Warne,  71  III.  20;  8.  c,  22  Am.  Bep.  83,  cited 
sitpra,  is  an  authority  for  the  proposition,  that  where  a  surety 
is  induced  by  the  fraud  of  the  maker  to  sign  a  note,  this  fact 
constitutes  no  defense  to  an  action  brought  by  the  payee  on 
the  not(\  unless  the  latter^s  participation  in  the  fraud  is  proved; 
and  this  principle,  we  think,  is  both  reasonable  and  just,  at 
least  in  cases  of  commercial  paper,  which  is  held  by  a  purchaser 
for  value  without  notice  of  the  fraud.  Helms  v.  Wayne  Agri' 
cultural  Co,,  73  Jnd.  325;  8.  c,  38  Am.  Rep.  147;  Farmers  S 


DECEMBER  TERM,  1885.  623 

Oilmer  V.  Mobile  aud  Montgoineiy  Railway  Coinpanj. 

TradenC  Bank  v.  Lucas^  26  Ohio  St.  385;  2  Randolph  Commercial 
Pu])er,  §  019. 

The  principle  decided  in  OiiiUl  v.  Thomas^  54  Ala.  414;  s.  c,  25 
Am.  Rep.  703,  and  Bihh  v.  RcUl^  3  Ala.  88,  touching  the  liability 
of  sureties  on  bonds  conditionally  delivered,  has  no  application  to 
ommercial  pajier  in  the  hands  of  an  innocent  purchaser,  and 
acquired  before  maturity,  and  therefore  furnishes  no  rule  for  our 
guidance  in  this  case.  I  Dan.  Neg.  Inst.  (3d  ed.),  §  856;  Denr- 
thrff  V.  F'trpfttnan,  24  Ind.  481;  Guild  v.  Thomas,  supra;  25  Am. 
Rep.  no,  Hofp;  First  Nat.  Bank  v.  Dawson,  78  Ala.  67. 

There  is,  in  oar  opinion,  no  error  iu  the  record,  and  the  judg- 
ment must  be  affirmed. 

lie-hearing  denied. 

Olofton,  J.,  not  sitting. 


GiLUEK  V.  Mobile  and  Montoomery  Raflway  Coiipany. 

(79  Ala.  560.) 
Covenant  —  running  loith  land. 

A  covenant  by  a  railroad  corporation,  in  consideration  of  a  grant  of  the  right  of 
way  througb  plaintiff's  lands  fifty  feet  wido  on  each  side  of  the  track,  to 
erect  a  flag  station  at  a  point  convenient  to  his  house,  to  permit  him  to  cul- 
tivate all  the  laud  embraced  in  the  grant  which  was  not  needed  for  use  by 
the  railroad  company,  aud  if  a  depot  was  built,  not  to  permit  the  sale  of 
ardent  spirits  on  the  preminea,  rans  with  the  land,  and  is  binding  on  an  as 
Bigntt?  witli  notice.* 

rp HE  opinion  states  the  case.     'I''ie  lofemlanthad  judgment  below. 


I 


Tmi/,  Toiupkinx  (&  London,  and  McDonald  dt  Ferguson,  for  appei- 
lani. 

Watis  if  Son.  contra. 

SoMEHViLLE,  J.  The  actiou  is  one  at  law  for  the  breach  of  cer- 
tsiiii  covenants  entered  into  with  the  plaintiff  by  the  Alabama  & 
Florida  Railroad  Company,  a  body  corporate,  from  which  the  de- 
fendant derived  title,  as  assignee,  to  a  strip  of  land,  including  the 
right  of  way,  through  the  farm  of  the  plaintiff,  situated  in  the 

*  See  note,  57  Am.  Hep.  448. 
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county  of  Ijowndes.  In  March,  18C8,  t*he  appellant,  who  \yn< 
plaintiflf  in  the  court  below,  conveyed  to  the  said  assignor  of  ilv- 
fendant  this  right  of  way  and  land^  extending  fifty  feet  on  each 
side  of  the  center  line  of  the  railroad  track.  In  consideration  of 
this  grant,  the  said  Alabama  and  Florida  Railroad  Comptiny 
agreed  in  substance,  by  a  separate  instrument,  to  establish  what  we 
may  briefly  denominate  a  ''flag  station"  on  said  land,  at  a  conven- 
ient point  adjacent  to  the  plaintiff's  house,  where  both  passenger 
and  freight  trains  would  stop>  upon  the  giving  of  proper  and  usual 
signals,  for  the  transportation  of  passengers  and  cei*tain  kinds  of 
produce.  The  plaintiff  was  to  have  the  right  to  cultivate  so  mucli 
of  this  right  of  way  as  may  not  be  needed  for  use  by  the  railroad,  and 
so  long  as  such  cultivation  did  not  interfere  with  its  wants  and  re- 
quirements. It  was  further  stipulated,  that  in  the  event  of  a  de- 
pot being  erected  on  the  premises,  the  sale  of  ardent  spirits  would 
be  strictly  prohibited. 

It  is  averred  that  the  defendant  corporation  derived  title  by  suc- 
cession from  the  original  vendee  and  covenantor,  with  full  knowl- 
edge of  the  obligations  growing  out  of  the  contract. 

The  Circuit  Court  sustained  a  demurrer  to  the  complaint,  and 
dismissed  the  action,  on  plaintiff's  refusal  to  amend. 

There  is  an  agreement  of  counsel  waiving  so  much  of  the  de- 
murrer as  raises  any  question  touching  the  plaintiff's  right  to  bring 
the  action  in  his  name,  if  it  would  lie  at  all  upon  the  facts  stated. 
The  consideration  of  this  point  we  therefore  pretermit,  assuming 
that  the  action  was  properly  brought  in  the  name  of  the  plaintiff  as 
husband,  for  the  use  of  the  wife. 

The  question  for  decision  is,  whether  the  covenants  in  question, 
or  either  of  them,  so  run  with  the  land,  as  to  be  of  binding  obliga- 
tion at  law  upon  the  defendant,  as  the  assignee  of  the  covenantor. 

A  covenant  is  said  "  to  run  with  land  "  when  the  liability  to 
l)erform  it,  on  the  one  hand,  or  the  right  to  enforce  it,  on  the 
other,  passes  to  the  vendee,  or  other  assignee  of  the  land.  Such 
covenant  must  relate  to,  or  as  is  more  commonly  said,  **  touch  and 
concern  the  land,"  and  not  as  merely  collateral  to  it,  in  order  that 
the  assignee  of  the  land  may  be  charged  with  their  benefit  or  bur- 
den. Spencer's  case,  Smith  Lead.  Oas.  27.  They  are  often  called 
real  contracts,  because  they  are  annex.ed  or  inhere  to  the  reality  as 
[Mirt  and  parcel  of  it,  and  ''pass  from  hand  to  hand  with  the  in- 
terest in  the  realty  they  are  annexed  to."  1  Addison  Contr.,  §  430. 
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And  uo  doubt  dceiUB  to  exist  as  to  the  rule,  that  covenants  may 
ran  with  iQeori)orealy  as  well  as  with  corporeal  hereditaments^  as 
in  tiie  ease  of  tithes  and  rent  charges,  which  savor  of  the  realty, 
because  they  are  carved  out  of  and  charged  on  it.  2  Sugden  Vend. 
482.  It  is  impossible  to  lay  down  any  fixed  rale  by  which  to  dis- 
tinguish in  all  cases  real  covenants,  which  run  with  laud,  and  are 
binding  as  such  on  heirs,  devisees,  and  assignees,  from  those  whicli 
aiv  merely  personal,  and  are  binding  only  on  the  covenanter  and 
his  personal  representative.  The  subject  is  one  full  of  intricate 
learning,  and  the  decisions  of  the  courts  touching  it  are  greatly 
conflicting,  and  far  from  satisfactory.  Among  those  however 
which  have  been  decided  to  follow  the  realty  into  the  hands  of  an 
assignee,  are  covenants  of  warranty  and  for  quiet  enjoyment,  cove- 
nants by  tenants  to  pay  rent,  to  repair,  maintain  fences,  reside  on 
the  premises,  or  cultivate  the  demised  lands  in  a  particular  man- 
ner; not  to  carry  on  a  particular  trade  on  the  premises  leased  or 
purchased;  not  to  build  on  adjacent  premises,  and  many  others  of 
an  analogous  character.  Among  those  adjudged  to  be  personal, 
and  not  therefore  to  touch  or  concern  the  land,  are  covenants 
made  by  owners  of  land  between  whom  and  the  covenantee  there 
is  no  privity  of  title  or  estate;  a  covenant  not  to  hire  persons  of  a 
certain  description  to  work  in  u  mill;  or  a  covenant  with  a  stranger 
not  to  permit  a  grist-mill  to  be  erected  on  the  owner^s  premises;  a 
covenant  by  the  vendor  of  lands  not  to  permit  marl  to  be  sold  from 
adjoining  lands;  by  a  lessee  of  a  house  to  pay  so  much  for  every  tun 
of  wine  sold  in  the  house;  or  to  buy  all  beer  used  by  him  from  his 
lessors  or  from  his  successors  in  trade.  Boone  Law  Real  Property 
§  317;  1  Add.  Cent,  §  436;  2  Greenl.  Ev.,  §  240;  1  Pars.  Oont. 
231-233. 

We  cite  two  familiar  cases  only  to  illustrate  the  want  of  harmony 
in  the  decisions.  In  Taylor  v.  Otoens.  2  Blackf.  301;  s.  C,  20  Am.  Dec. 
115,  the  owner  of  a  town  site  mside  a  lease  in  which  he  covenanted 
that  the  lessee  should  have  the  exclusive  right  to  sell  merchandise 
in  the  town  for  ten  yetirs.  It  was  held  that  the  covenant  did  not 
run  with  the  land,  so  as  to  bo  binding  on  subsequent  purchasers  of 
other  town  lots  from  the  lessor.  In  Xormaii  v.  WMSy  17  Wend. 
137,  the  defendant  leased  a  mill-site  to  one  from  whom  the  plaintiff 
took  by  assignment,  covenanting  not  to  erect  a  rival  mill  on  the 
same  stream  passing  through  his,  the  lessor's  land.     This  was  held 

to  be  a  covenant  running  with  the  land,  although  it  was  to  do  some- 
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thing  off  the  land  demised^  because  it  affected  its  value.  It  is 
observed  by  Mr.  Washburn,  that  ''such  covenants,  and  such  only, 
run  with  the  land,  as  concern  the  land  itself,  in  whosesoever  hands 
it  may  be,  and  become  united  with  and  form  a  part  of  the  consid- 
eration for  which  the  land,  or  some  interest  in  it,  is  parted  with 
between  the  covenantor  and  covenantee.*'  2  Wash.  Real  Prop. 
(4th  ed.)  286  (16).     And  this  is  perhaps  a  correct  principle. 

As  the  class  of  covenants  under  consideration  are  annexed  to  the 
realty,  and  pass  with  it  to  the  assignee  as  incident  to  it,  the  rule 
prevails,  that  there  must  be  some  privity  of  estate  or  of  contract 
between  the  plaintiff  and  the  defendant,  before  a  covenant  relating 
to  land  can  be  of  binding  force  on  the  assignee  of  the  covenantor, 
and  that  usually  the  covenantee  must  have  some  interest  in  the 
land,  to  which  the  covenantor's  promise  may  be  annexed;  otherwise 
there  would  be  nothing  with  which  the  covenant  could  run,  or  to 
which  it  could  adhere  as  an  incident.  A  distinction  is  sought  to 
be  made,  between  the  burdens  and  the  benefits  of  such  covenants; 
the  assertion  being  made  in  the  notes  to  Spencer^s  case,  supra, 
that  at  common  law  the  burden  of  covenants  never  runs  with  land, 
save  where  there  was  a  privity  of  estate  between  the  covenantee  and 
the  covenantor  —  in  other  words,  where  there  was  a  conveyance 
from  one  to  the  other  —  while  the  benefit  might,  in  all  cases,  run 
without  such  privity  or  conveyance.  1  Smith  Lead.  Gas.  127, 
note.  The  soundness  of  this  rule  may  be  questioned,  and  there 
arc  numerous  cases  holding  to  the  contrary;  for  as  said  by  Seldbx, 
J.,  in  Van  Rensselaer  v.  Read,  26  N.  Y.  558,  674,  '*  it  has  often 
been  held  that  covenants,  both  in  their  benefits  and  their  burdens, 
run  witli  tlie  land  where  no  tenure,  in  its  strict  sense,  exists 
between  the  parties.  But  the  necessities  of  the  case  in  hand  do 
not  require  us  to  discuss  this  particular  branch  of  the  subject. 
Here  as  we  shall  show,  there  is  a  privity  of  estate  between  the 
parties  litigant;  and  that  fact  brings  the  case  within  the  rule,  that 
the  burdens  imposed  on  the  land  by  the  covenantor  might  foUonr  it 
into  the  hands  of  the  defendant  as^  assignee  and  purchaser. 

The  question  arises,  what  is  the  nature  of  that  privity  of  estate 
which  the  law  requires  in  order  that  the  covenants  may  run  with 
the  lands.  It  is  now  settled  among  other  rules,  contrary  to  the 
earlier  view  of  the  subject,  that  the  relationship  between  the  parties 
need  not  be  that  of  landlord  and  tenant,  although  this  is  clearly 
Bufiicient,  and   presents  the  most  frequent  instance  of  the  applica- 


DECEMBER  TERM,  1885.  62T 

Qilmer  v.  Mobile  and  Montgomeiy  Railway  CompaDy. 

tioii  of  the  principle.  There  are  well  considered  cases  to  bo  founds 
where  land  has  been  conyeyed  to  vendees,  charged  with  the  payment 
of  a  perpetual  ^'rent-charge/'  and  the  i)urcha8ers  or  assignees  from 
such  vendees  have  been  held  liable  in  covenant  for  the  annual  rents^ 
and  the  right  to  sue  has  been  decided  to  inure  to  the  assignees  of 
the  rent ;  and  this  on  the  principle,  that  "  the  common  ligament, 
the  estate  charged,  unites  the  parties  in  interest  as  privies."  Vati 
Rensselaer  v.  Read,  26  N.  Y.  558.  But  however  this  may  be, 
there  can  be  in  our  opinion  no  doubt  as  to  the  soundness  of  the 
principle,  that  this  privity  sufficiently  exists,  if  the  covenantee  * 
retains  or  acquires  an  easement,  or  interest  in  the  nature  of  an 
easement,  appurtenant  to  the  lands  to  which  the  covenant  relates; 
and  this  whether  such  easement  is  acquired  by  gi*ant  or  reservation, 
in  either  of  which  modes  it  may  be  created.  Bronson  v.  Coffin^  108 
Mass.  175;  s.  c,  11  Am.  Rep.  335.  Such  easement  is  a  privilege 
which  the  owner  of  one  tenement  has  a  lawful  right  to  enjoy,  in 
respect  tojthat  tenement,  in  or  over  the  tenement  of  another  person; 
and  is  usually  created  by  imposing  an  obligation  upon  the  owner 
of  the  siervient  tenement,  in  favor  of  the  dominant  estate,  either  to 
suffer  something  to  be  done,  or  to  abstain  from  doing  something, 
on  or  about  the  premises.  4  Kent  Com.  419 ;  Washb.  Easements^ 
4-5;  Rohhins  v,  Webby  11  Ala.  176;  s.  c,  68  Ala.  393;  Parsons  v. 
Johnson,  68  N.  Y.  Glc';  s.  c,  23  Am.  Rep.  149. 

We  think  in  this  case  the  plaintiff  retained  an  interest  in  the 
land  conveyed  to  the  assignor  of  the  defendant,  which  was  in  the 
nature  of  an  easement.  He  not  only  imposed  a  servitude  upon  the 
land,  by  a  prohibition  against  the  sale  of  ardent  spirits  on  the 
premises,  but  retained  the  right  to  cultivate  it  under  certain  con- 
ditions and  circumstances;  thus  retaining  an  interest  in  the  realty 
which  would  preserve  the  privity  of  estate  in  it,  and  to  which  the 
covenant  of  defendant  would  attach,  or  become  annexed. 

A  proper  application  of  these  principles  leads  us  to  the  con- 
clusion, that  the  condition  assumed  by  the  Alabama  and  Florida 
Railroad  Company,  the  defendant's  assignor,  by  which  it  was 
agreed  to  establish  a  "  flag-station  ''  on  the  road  adjacent  to  plain- 
tiff's house,  and  to  permit  plaintiff  to  cultivate  the  land  on  which 
the  right  of  way  was  granted,  impose  a  burden  on  the  land  itself, 
and  was  not  a  mere  personal  covenant.  It  touclied  and  concerned 
the  land  itself,  and  was  not  collateral  to  it,  because  it  was  to  he 
performed  on  it,  and  affected  the  value  of  the  adjacent  land  of  the 
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grantor,  being  greatly  Ijeneficiul  to  it ;  and  was  in  the  nature  of 
compensation  by  \ray  of  rent  for  the  land  conveyed,  no  other  con- 
sideration having  been  paid  therefor  than  that  which  was  confessedly 
nominal.  1  Smith's  Lead.  Cas.  22-27,  and  note,  with  cases  cited. 
Its  ])erforniance  or  non-performance  also  affected  the  mode  of 
enjoyment  of  the  gi*anted  premises,  and  their  valne  or  quality,  so 
2is  to  render  the  title  acquired  by  the  vendee  a  subordinate  one ;  and 
this  is  one  of  the  tests  by  which  to  decide  whether  the  covenant  is 
inlierent  in  the  land  itself.  1  Add.  Cont.,  §435.  In  other  words, 
the  covenant  of  the  vendee  ''qualified  the  estate  which  he  took, 
and  attached  itself  to  that  estate.^'  Atiatiiic  Dock  Co.  v.  LeavUi,  54 
N.  Y.  35;  s.  c,  13  Am.  Bep.  556.  Without  consuming  time  to 
review  the  adjudged  cases,  we  refer  to  the  following  authorities  in 
support  of  this  conclusion:  Morse  v.  Aldrich,  19  Pick.  449; 
Bronson  v.  Ooffin^  11  Am.  Rep.  335 ;  Wollscroft  v.  Morion,  15 
Wis.  198  ;  Norntan  v.  WMs,  17  Wend.  136 ;  Van  Rensselaer  v. 
Read,  20  N.  Y.  558  ;  Tmsiees  of  Walertown  v.  Oowen,  4  Paige, 
5L0;  15  Sim.  Eng.  Ch.  228;  1  Smith  Lead.  Cas.  27,  and  notes; 
Fr.llon  Y.  Siuarly  15  Am.  Dec.  542  and  notes  ;  Webb  v.  RohbinSj 
68  Aiiu  293,  and  77  Ala.  176  ;  Dorsey  v.  SL  Louis  Railroad  Co.,  18 
III.  05  ;  Southern  R.  Co.  v.  Reeves,  64  Ga.  492  ;  Lffpick  ▼.  B.  A  0. 
Railroad  Co,,  17  W.  Va.  427  ;  Norfleet  v.  GromweU,  70  N.  C.  636 ; 
s.  c,  16  Am.  Rep.  787. 

The  thing  to  be  done  by  the  covenantor  in  this  case  related  to 
the  land,  and  being  annexed  to  it,  this  assignee,  by  accepting 
possession  of  the  land,  became  bound  by  the  covenant,  as  one  ran- 
ning  with  the  land,  without  being  named  in  the  agreement.  FuUon 
V.  Stuart,  supra  ;  Taylor  Land.  &  Ten.,  §  437 ;  Spencer* s  case,  above 
cited  ;  Morse  v.  Aldrich,  19  Pick.  446  ;  1  Add.  Con.  (Moi^an*sed.), 
§  455. 

There  is  a  class  of  cases,  unlike  the  present,  in  which  courts  of 
equity  inter\'ene  for  the  establishment  and  enforcement  of  ease- 
ments, whether  created  by  deed  or  covenant,  by  assuming  jurisdic- 
tion in  the  nature  of  that  for  specific  performance.  These  we  do 
not  pro[)ose  to  discuss,  but  merely  observe,  that  equity  will  enforce 
easements  or  servitudes  of  this  nature,  against  purchasers  with 
notice,  as  a  buixlon  or  charge  on  the  servient  estate,  although  the 
plaintiff  could  not  sue  at  law  upon  the  covenant  creating  snch 
servitude  ;  in  other  words  even  though  the  covenant  does  not,  iu 
the  strict  sense  of  the  term,  ''run  with  the  land."     TVustees  v. 
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Lynch,   70  N.  Y.  44^;  s.  c,  26  Am.  Rep.  615;  Pom.  Eq.  Jur. 
§§  692,  1303,  1347  ;  3  Pars.  Coot.  353,  note  k. 

The  averments  of  the  complaint  were  sufYieiently  certain  to 
recover  nominal  damages  for  the  alleged  breach  of  covenant; 
and  this  would  be  sufficient  on  demurrer.  We  need  not  therefore 
ilisciiss  the  other  assignments  of  error. 

The  court  below  erred  in  sustaining  the  demurrer  to  the  com- 
plaint, aud  the  judgmuut  must  be  reversed,  and  the  cause  re- 
manded. 

Ju>lgiHe}U  reversed. 


O^SES 


IN   TIIK 


COURT  OF  APPEALS 


OF 


TEXAS. 


Grimmett  v.  State. 

(28  Tex.  Ct.  App.  88.) 
Orimifial  late — trial — right  to  clear  cofirt-room. 

On  a  rape  trial,  where  a  young  female  witness  was  embarrassed  and  unable  to 
testify  on  account  of  laughter  in  the  audience,  the  court  removed  from  the 
room  all  the  audience  except  the  officers,  attorneys  and  jurors,  ffeld,  no 
error. 

CONVICTION  of  assanU   with  intent  to  commit   rape.    The 
opinion  states  the  facts. 

J.  H.  Buris,  assistant  attorney-general,  for  State. 

WiLLSON,  J.  We  find  in  the  record  a  bill  of  exceptions  as  fol- 
lows: ''Be  it  remembered  that  on  the  trial  of  this  cause  Annie 
Orimmetty  a  witness  for  the  State,  being  on  the  witness  stand,  and 
under  cross-examination,  the  defendant's  counsel  propounded  the 
following  question  to  her:  '  What  did  the  defendant  do  after  he  got 
on  Marietta?*  to  which  question  she  answered:  'lie  did  what  he 
wanted  to,  I  reckon.  I  guess  you  know  what  he  did.'  At  the 
answer  of  the  witness  the  audience  laughed,  whereupon  the  court 
stopped  the  examination  of  the  witness  and  ordered  the  sheriff  and 
his  deputies  who  were  present,  to  remove  the  audience  out  of  the 
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court-i'oom  and  lock  the  doors  and  keep  the  audience  out  of  the 
room;  which  order  was  obeyed  by  the  sheriff  and  his  deputies.  The 
audience  was  kept  out,  and  the  doors  kept  locked  during  the  bal- 
ance of  the  cross-examination  of  said  witness.  To  which  order  of 
the  court  and  act  of  the  sheriff  and  his  deputies,  the  defendant 
objected,  which  objection  the  court  overruled,  whereupon  the 
defendant  excepted,"  etc. 

Appended  to  this  bill  are  the  following  remarks  by  the  trial  judge: 
*^  I  sign  this  bill  of  exceptions  with  the  following  explanation:  The 
defendant  was  on  trial  for  a  rape  cliarged  to  have  been  perpetrated 
upon  a  sixteen  year  old  girl,  who  it  was  alleged  by  another  witness 
was  raped  while  in  the  bed  with  this  witness.  Annie  Grimmett, 
the  present  witness,  was  only  foui-teen  yeai*s  old,  and  is  the  daughter 
of  defendant.  The  peculiar  case,  its  necessarily  vulgar  details,  the 
youth  and  sex  of  the  witness,  and  the  fact  of  her  being  defendant's 
daughter,  taken  together,  rendered  it  impossible  for  her  to  proceed 
without  embari*assment.  Pei*8ons  in  the  audience,  notwithstanding 
the  efforts  of  the  court  and  oflScere,  persisted  in  laughing  aloud.  In 
BO  lai'ge  an  audience  it  wtis  impossible  to  distinguish  who  the 
laughers  were,  and  equally  impossible  to  suppress  their  demonstra- 
tions, and  when  the  witness  burst  into  tears  and  said:  Hhey  (the 
people),  had  no  business  here,'  the  court  agreed  with  her,  and 
directed  that  the  court-room  be  cleared,  which  was  done,  only  the 
attorneys,  jurors  and  ofiBcers  of  the  court  remaining.  Indeed  the 
case  could  not  have  been  tried  without  this  course  being  pursued.'' 

We  are  not  infoimed  by  this  bifl  of  exception  upon  what  ground 
the  defendant  objected  to  the  order  and  action  of  the  court  clearing 
the  court-room  of  the  audience.  We  presume  it  was  upon  the  ground 
that  the  Constitution  and  the  law  guaranteed  him  a  public  trial. 
Bill  of  Rights,  §  10;  Code  Crim.  Proc,  art.  24. 

In  treating  upon  the  right  of  an  accused  party  to  have  a  public 
trial.  Judge  Cooley  says:  **  It  is  also  requisite  that  the  trial  be 
public.  By  this  is  not  meant  that  every  person  who  sees  fit  shall 
in  all  cases  be  permitted  to  attend  criminal  trials;  because  there  are 
many  cases,  where  from  the  character  of  the  charge,  and  the  nature 
of  the  evidence  by  which  it  is  to  be  supported,  the  motives  to  attend 
the  trial  on  the  part  of  portions  of  the  community  would  be  of  the 
worst  character,  and  where  a  regard  to  public  morals  and  public 
decency  would  require  that  at  least  the  young  be  excluded  from 
hearing  and  witnessing  the  evidences  of  human  depravity  which  the 


682  TEXAS, 

Gnmmett  v.  Btate. 


trial  must  necessarily  bring  to  lighL  The  reqniremeut  of  a  pnblic 
trial  is  for  the  benefit  of  the  accused;  that  the  pnblic  may  see  that 
he  is  fairly  dealt  with  and  not  nnjnstly  condemnedy  and  that  the 
presence  of  interested  spectators  may  keep  his  triers  keenly  alive  to 
a  sense  of  their  responsibility  and  to  the  importance  of  their  func- 
tions; and  the  requirement  is  fairly  observed,  if  without  partiality 
or  favoritism,  a  reasonable  proportion  of  the  public  is  suffered  to 
attend,  notwithstanding  that  those  persons  whose  pi*esence  could  be 
of  no  service  to  the  accused,  and  who  would  only  be  drawn  thither 
by  a  prurient  curiosity,  are  excluded  altogether/'  Cooley  Const 
Lini.  383.  Mr.  Bishop,  upon  the  same  subject,  says:  '' Pub- 
licity does  not  absolutely  forbid  all  temporary  shutting  of  doors,  or 
render  incompetent  a  witness  who  cannot  be  heard  by  the  largest 
audience,  or  require  a  court-room  of  dimension  adequate  to  the 
accommodation  of  all  desirous  of  attending  a  notorious  trial,  or 
Tocal  organs  in  counsel  or  judge  capable  of  reaching  all.^  And  he 
then  quotes  and  adopts  the  views  of  Judge  Cooley  above  stated. 
1  Bish.  Cr.  Pfoc,  §  959. 

In  our  opinion  the  order  and  action  of  the  court  as  shown  by  the 
bill  of  exception  were  not  in  violation  of  defendant's  right  to  a 
public  trial.  It  was  very  pmper,  we  think,  under  the  circum- 
stances, to  exclude  from  the  court-room  the  principal  portion  of  the 
audience,  not  only  because  of  the  vulgar  and  indecent  nature  of  the 
evidence  being  develo})ed,  but  because  the  audience  was  disorderly, 
and  it  was  impossible  to  discover  the  particular  individuals  creating 
the  disturbance,  and  therefore  impossible  to  conduct  the  trial  in  an 
orderly  manner  without  excluding  from  the  court  that  portion  of 
the  audience  in  which  disorderly  conduct  was  occurring.  It  was 
also  proper  to  pursue  this  course  in  order  to  relieve  the  witness  of 
the  embarrassment  which  the  crowd  of  persons  and  the  disorderly 
conduct  of  such  crowd  occasioned.  A  reasonable  portion  of  the 
audience,  consisting  of  attorneys  and  officers  of  the  court,  was  per- 
mitted to  remain  in  the  court- room,  and  the  doors  of  the  court- 
room were  kept  closed  temporarily  only,  during  the  cross-examina- 
tion of  one  witness.  It  is  not  shown  that  any  person  who  could 
have  been  of  any  service  to  the  defendant,  in  his  trial,  was  excluded, 
or  that  fliny  injury  whatever  was  done  him  by  the  order  and  acts 
complained  of  by  defendant  While  it  is  of  the  highest  importance 
that  every  right  guaranteed  an  aoeused  person  by  the  Constitution 
or  the  law  should  be  carefully  and  lilicrallv  accorded  him,  we  mnst 
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not  do  Tiolenoe  to  reason  and  jastioe  in  construing  such  rights. 
We  are  clearly  of  the  opinion  that  the  defendant  was  accorded  the 
rjght  of  a  public  trial,  and  that  there  was  no  error  in  the  order  and 
action  of  the  trial  judge  excluding  a  portion  of  the  audience  tem- 
porahlj  from  the  court-room. 

[Omitting  minor  matter.] 

We  find  no  eri*or  in  the  judgment,  and  it  is  aflSrmed. 

JndgfMht  afirm$d. 


I-»oNG  V.  State. 

<S8Tex.  Ct.  App.  IfM.) 
Orimijial  law  —  bettifig  —  raj/fe. 

A  TMMe  with  dice  is  a  "  bet  "  Md  a  "  gftiue. 


t> 


/CONVICTION  of  betting.     The  opinion  states  the  cute. 

Leach  A  Templelon^  for  appellant. 

«/.  JI,  Burls,  assistant  attorney-general,  for  State. 

WiLLSON,  J.  The  indictment  charges  that  the  defendant  did 
nnlawfnlly  bet  and  wager  at  a  certain  game  with  dice.  It  does  not 
allege  that  any  money,  or  other  thing  of  value,  was  bet  on  said 
game.  A  motion  to  quash  the  indictment  because  of  the  want  of 
sach  an  allegation  was  made  and  overruled,  and  counsel  for  defend- 
ant insist  that  this  ruling  of  the  court  is  error.  It  is  contended, 
that  in  view  of  the  language  of  the  act  of  March  5,  1881  (Gen. 
Laws,  Seventeenth  Leg.',  p.  17),  amendatory  of  article  364 
of  the  Penal  Code,  the  indictment  must  allege,  and  the  proof  must 
show,  that  ''money  or  other  thing  of  value"  was  bet  upon  the 
game.     Apparently  this  position  is  sound. 

But  when  we  come  to  consider  the  meaning  of  the  word  ''  bet," 
a8  defined  by  our  Supreme  Court  in  Sleames  v.  State,  21  Tex.  692, 
it  will  be  found  that  the  use  of  that  word  in  the  indictment  is 
equivalent  to  an  allegation  that  money  or  other  thing  of  value  was 
staked  upon  the  game.  As  defined  in  that  decision,  a  ''  bet "  is 
the  mutual  agreement  and  tender  of  u  gift  of  something  valuable, 
which  18  to  belong  to  the  one  or  the  other  of  the  contending  par- 
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ties,  according  to  the  result  of.  the  trial  of  chance  or  skill,  or  both 
combined.  Hence  the  allegation  that  the  defendant  **  bet  '^  at  the 
game  necessarily  includes  the  averment  that  the  betting  was  fyr 
something  of  value.  If  the  thing  staked  upon  the  result  of  the 
game  was  of  no  value,  there  was  no  '^  bet  ^'.  within  the  legal  meaning 
of  that  word.  It  then  becomes  a  matter  of  proof  as  to  whether 
there  was  a  '^bet.'^  If  the  proof  fails  to  show  that  '*  money  or 
other  thing  of  value  "  was  staked  upon  the  game,  no  offense  against 
the  law  has  been  committed,  because  there  was  no  *'bef  or 
''wager"  upon  the  game.  The  question  is  one  of  evidence,  and 
not  one  of  pleading,  and  there  was  no  error  in  overruling  the 
exceptions  to  the  indictment. 

It  is  shown  by  the  evidence  that  the  defendant  and  others  threw 
dice  in  a  saloon  to  determine  which  of  them  should  become  the 
owner  of  a  nfle  gun  which  had  been  put  up  to  be  raffled  for,  the 
value  of  said  gun  being  t7.  It  is  insisted  by  counsel  for  appellant 
that  this  was  not  a  game,  but  a  raffle,  such  as  is  not  made  unlawful 
by  the  laws  of  the  State.  It  is  true  that  our  Penal  Code  does  not 
inhibit  a  i-affle  unless  the  property  involved  in  it  exceeds  $500  in 
value.  Penal  Code,  art.  353.  If  this  prosecution  was  under  that 
article  it  certainly  could  not  be  held  that  said  article  had  been 
violated,  because  the  value  of  the  property  involved  does  not 
exceed  $500.  But  the  a<^t  of  March  5,  1881  (Oen.  Laws,  Seven- 
teenth Leg.,  p.  17),  inhibits  betting  at  any  game  played  with  dioe 
or  dominoes,  unless  played  at  a  private  residence.  Now  if  a  raffle^ 
such  as  the  evidence  in  this  case  proves,  is  a  game  played  with 
dice,  it  comes  within  the  inhibition  of  the  new  statute,  and 
although  it  may  not  have  been,  and  in  fact  was  not  an  offense 
under  former  statutes,  it  has  clearly  been  made  an  offense  by  this 
new  statute.  The  only  question  then  is,  is  a  raffle,  which  is  deter- 
mined with  dice,  a  game  with  dice?  This  question  we  must  deter- 
mine witli  an  affirmative  answer,  as  it  has  been  so  settled  by  onr 
Supreme  Court.  In  Stearnes  v.  Slate^  21  Tex.  092,  it  is  said: 
"  The  raffle  which  is  in  common  use  *  *  *  is  a  game  of  per- 
fect chance,  in  which  every  participant  is  equal  with  every  other, 
in  the  proportion  of  his  risk  and  prospect  of  gam.  The  prize  is  a 
common  fund,  or  that  which  is  purchased  by  a  common  fuad. 
Each  IS  an  equal  actor  in  developing  the  chances,  in  proportion  to 
his  risk.  Whether  tliey  be  developed  with  dice  or  some  other 
instrument  is  not  materia].     The  successful  party  Uikes  the  whole 
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prize  aiid  all  the  rest  lose."  Under  this  definition,  and  the  evi- 
dence in  this  case,  we  mnst  hold  that  the  defendant  did  bet  money 
at  a  game  played  with  dice. 

That  this  new  statute^  thus  construed^  embraces  raffles  or  games 
sometimes  used  for  the  purpose  of  raising  money  for  charitable, 
benevolent  and  even  religious  purposes^  we  do  not  controvert. 
That  fact  is  not  entitled  to  any  consideration  in  ascertaining  the 
meaning  of  the  statute.  It  was  the  intention  of  the  legislature, 
plainly  and  unequivocally  expressed  in  the  statute,  to  inhibit  bet* 
ting  upon  any  game  played  with  dice  or  dominoes,  not  played  in  a 
private  residence,  without  regard  to  the  purpose  for  which  such 
game  may  be  played.  If  it  be  the  will  of  the  people  to  legalize 
such  games  when  used  to  raise  money  for  charitable,  benevolent  or 
religious  purposes,  it  rests  with  the  legislature  to  so  enact. 

We  find  no  error  in  this  conviction,  and  the  judgment  is  affirmed. 

Judffiiient  affirmed. 


Curtis  v.  State. 

OK  Tex.  Ct.  A  pp.  flH.) 
Criminal  law  — fomier  eomnelion  —  bar. 

A  conTletion  of  an  aggravated  aesaalt,  on  an  indictment  for  assault  with  intent 
to  murder,  does  not  bar  a  prosecution  for  murder  for  the  subsequent  death 
of  the  assaulted  party  in  consequence  of  that  assault. 

/^ON  VIGTION  of  murder.     The  opinion  states  the  case. 

Fisher  £  Taimies,  for  appellant 

</.  ff.  Burts,  assistant  attorney-general,  for  State. 

WiLLSON,  J.  Appellant  was  indicted  at  the  July  term,  A«  D. 
1886,  District  Gourt  of  Williamson  county,  for  the  murder  of  Oeorge 
Walton,  on  December  24,  1885.  The  wound  was  inflicted  on  that 
day,  but  Walton  did  not  die  until  April  13,  1886.  In  the  Janu- 
ary term  of  same  court,  1886,  appellant  had  been  indicted  for 
assault  with  intent  to  murder  Walton,  and  was  tried  at  that  term 
on  that  indictment,  and  convicted  and  punished  for  an  aggravated 
assault.  At  the  July  term,  1886,  he  was  placed  upon  trial  on  the 
second    indictment,   pleaded   specially,  former   jeopardy.,  former 
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acqaittal  and  former  couviotion^  and  alao  not  guiltj.  liis  speekd 
plea  was  found  untrue,  and  he  was  convicted  of  murder  of  the 
second  degree,  and  his  punishment  fixed  at  seyen  years'  confine- 
ment in  the  penitentiary. 

The  defendant's  first  three  assignments  of  error,  which  involve 
the  same  principle,  are  submitted  and  will  be  considefed  together. 
The  question  presented  by  these  assignments  is  well  stated  iu  the 
■argument  of  counsel  for  defendant  as  follows:  '^  Does  a  prosecution 
upon  indictment,  in  a  court  having  jurisdiction  of  that  o£fense,  for 
assault  with  intent  to  murder,  instituted  in  good  faith  by  the 
State,  and  prosecuted  to  a  final  determination  on  the  merits,  prior 
to  the  death  of  the  pai'ty  injured,  which  results  in  a  verdict  acquit* 
ting  of  all  grades  of  offense  higher  than  aggravated  assault,  and  a 
conviction  of  that  offense  and  payment  of  all  penalties  denounced, 
have  any  effect  upon  a  prosecution  for  murder,  based  upon  the 
death  of  the  party,  resulting  from  the  identical  act  of  the  defend* 
lint  upon  which  the  former  prosecution  was  predicated?" 

In  Johnso7i  v.  State,  19  Tex.  Ct.  App.  453;  8.  c,  53  Am.  Rtj). 
385,  we  held  that  a  conviction  of  aggravated  assault  and  battery, 
upon  an  indictment  charging  an  assault  with  intent  to  murder, 
could  not  bar  an  indictment  for  murder,  although  the  assault  and 
battery  was  the  same  act  which  produced  the  murder,  because  at 
the  date  of  the  conviction  of  the  assault  and  battery,  the  party 
assaulted  was  living,  and  the  offense  of  murder  had  not  then  been 
completed.  In  support  of  this  view  we  cited  those  standard 
authors,  Wharton  and  Bishop  (Whart.  Cr.  PI.  &  Pr,,  §  476;  2  Bish. 
Cr.  Law,  %  1059),  whose  texts  fully  sustain  our  decision;  and  iu 
support  of  their  texts  they  cite  a  number  of  decisions,  only  a  few 
of  which  we  have  had  access  to,  but  as  far  as  we  have  examined  the 
cases  cited  they  sustain  the  texts  of  those  eminent  authoi-s.  The 
reason  of  the  doctrine  is  well  stated  in  a  Scotch  case  by  Lord  Ard- 
jiiLLAN  as  follows:  "There  never  can  be  the  crime  of  murder  till 
the  party  assaulted  dies;  the  crime  has  no  existence  in  fact  or  law 
till  the  death  of  the  party  assaulted.  Therefore  it  cannot  be  said 
that  one  is  tried  for  the  same  crime  when  he  is  tried  for  assaalt 
during  the  life,  and  tried  for  murder  after  the  death  of  the  injured 
party.  That  new  element  of  the  injured  person's  death  is  not 
merely  a  supervening  aggravation,  but  it  creates  a  new  crime." 
Stetoarfs  case,  5  Irvine,  310,  cited  in  note  to  section  1059,  2  Bish. 
Or.  [jftw. 
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We  believe  this  doctriue  to  be  sound  in  principle  and  sustained 
by  unanswerable  reason.  The  assault  and  the  murder  are  not  the 
same  offense  within  the  meaning  of  the  words  '^  same  offense/'  as 
used  in  the  Constitution.  If  the  offense  of  murder  had  been  com- 
pleted bj  the  death  of  the  injured  p^u'ty  at  the  time  of  indictment 
found,  then  the  assault  would  be  included  in  the  murder,  and  the 
State  could  carve  but  one  offense  out  of  the  transaction,  and  if  iu 
such  case  the  indictment  be  for  an  assault,  a  conviction  or  an  ac- 
quittal thereunder  would  be  a  bar  to  a  prosecution  for  any  grade  of 
homicide.  But  this  doctrine  of  carving  has  no  application  to  the 
case  under  consideration,  because  at  the  time  of  the  first  prosecution 
there  was  no  offense  of  murder,  and  the  State  had  no  election  to 
carve  as  between  an  assault  and  any  grade  of  homicide.  We  do  not 
think  that  this  view  of  the  question  conflicts  with,  or  in  any  way 
infringes  upon  any  provision  of  our  Constitution,  for.  the  simple 
reason  that  the  offense  of  which  the  defendant  was  first  convicted 
or  acquitted  is  not  the  same  offense  for  which  he  is  being  tried^ 
within  the  meaning  of  the  Constitution  and  the  law  the  offense  for 
which  he  is  being  tried  having  no  existence  at  the  time  of  said  first 
conviction  or  acquittaL 

Between  the  Jo1mso7i  case,  8up?'a,  and  the  one  before  us  there  is 
this  difference,  Johnson  was,  upon  the  second  prosecution,  con- 
victed of  manslaughter  only,  while  this  defendant  stands  convicted 
of  murder  in  the  second  degree.  It  is  insisted  by  counsel  for  de- 
fendant, in  a  very  able  argument,  that  this  difference  iu  the  cases 
is  very  material,  in  this  that  fhe  effect  of  defendant's  conviction  of 
an  aggravated  assault  and  buttery  in  the  first  prosecution  under  the 
indictment  charging  an  assault  with  an  intent  to  murder  was  to  ac- 
quit defendant  of  malice,  and  therefore  he  could  not  thereafter  be 
tried  for  and  convicted  of  murder,  because  malice  is  an  essential 
ingredient  of  murder.  That  he  could  only  be  tried  and  convicted 
for  a  grade  of  homicide  not  involving  malice.  This  argument  is 
very  plausible,  and  when  first  presented  it  appeal's  to  us  unanswer- 
able. But  on  reflection  we  are  satisfied  it  is  specious.  A  complete 
answer  to  it,  in  our  judgment,  is  that  the  acquittal  of  the  defend- 
ant of  the  charge  of  assault  with  intent  to  murder  was  not  necet*- 
sarily  a  finding  by  the  jury  that  the  defendant  was  not  actuated  by 
malice  in  committing  the  assault.  The  jury  may  not  have  been 
satisfied  from  the  evidence  that  he  committed  the  assault  with  a 
specified  intent  to  kill  the  injured  party,  and  upon  this  ground 
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alone  may  have  acquitted  him  of  that  offenfle.  This  Bpecific  intent 
is  as  essential  an  ingredient  of  the  ofFense  of  an  assault  with  intent 
to  murder  as  is  malice^  while  it  is  not  an  essential  ingredient  of 
murder.  Murder  may  be  committed  when  there  is  no  specific  in- 
tent to  kill  the  deceased.  It  is  plain  to  our  minds  that  the  yerdict 
of  the  jury  convicting  the  defendant  of  an  aggravated  assault  and 
battery  cannot  be  held  to  be  necessarily  an  acquittal  of  the  charge 
that  the  act  was  committed  with  malice  aforethought.  It  was  an 
acquittal  of  the  charge  of  assault  with  intent  to  murder,  but  it  can- 
not be  claimed  that  it  was  an  acquittal  of  each  and  every  separate 
ingredient  of  that  ofFense.  If  the  jury  could  not  have  acquitted 
hmi  of  said  offense  upon  any  other  ground  than  the  absence  of 
malice  on  his  part  in  the  commission  of  the  act,  the  position  con- 
tended for  by  counsel  would  be  sound,  and  we  would  have  to  hold 
that  defendant  could  be  tried  for  no  higher  grade  of  homicide  than 
manslaughter.  These  being  our  views  we  answer  the  question  pro- 
pounded by  defendant's  counsel  in  the  negative  and  hold  that  there 
was  no  error  in  the  rulings  or  charge  of  the  court  with  reference  to 
defendant's  special  pleas. 

[But  on  other  grounds]  Reversed  and  rmnanded* 
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OrimintU  law — trial ~ exdurion  of  toUnes9es from  court-room  —  inmmUif^ttd 

of —  continuance. 

Expert  witnesses  as  well  as  others  may  be  excluded  from  the  oonrt-room, 

except  when  testifying,  in  the  discretion  of  the  court. 
Au  irresistible  impulse  to  commit  a  crime  does  not  excuse  if  the  pexaon  knew 

what  he  was  doing,  and  that  it  was  wrong. 
The  continuance  of  insanity  is  not  presumed. 

pON  VIOTION  of  murder.    The  opinion  states  the  case. 

Herring  <6  Kelly,  jV.  J2.  Liiuhey,  J.  C.  Jenkins  and  B»  A 
Shropshire,  for  appellant. 

J.  H.  Burls,  assistant  attorney-general,  for  State. 
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White,  P.  J.  Api)ellant  was  convicted  of  murder  of  the  second 
degree  for  the  killing  of  one  J.  N.  Martin;  his  punishment  being 
assessed  at  fourteen  years  in  the  penitentiary. 

On  the  trial  his  defenses,  in  addition  to  the  plea  of  not  guilty, 
were,  first,  resistance  to  an  unlawful  arrest  by  an  officer  acting 
without  authority  of  a  warrant  and  when  no  offense  had  been  com- 
mitted by  defendant,  and  second,  insanity. 

Amongst  the  witnesses  summoned  by  defendant'  were  several 
medical  experts  whose  testimony  he  proposed  to  use  on  the  issue 
of  insanity.  In  plsicing  the  witnesses  under  "the  rule,'*  which 
liud  Ijecn  invoked  preliminary  to  tlie  introduction  of  the  evidence, 
tlie  court  required  the  medical  experts  also  to  be  placed  under  the 
rule  with  the  other  witnesses,  over  the  protest  of  defendant,  who 
insisted  upon  his  riglit  to  have  them  remain  in  the  court-room  so 
that  they  might  hear  all  the  testimony  adduced  on  the  plea  of 
insanity,  and  be  thereby  the  better  enabled  to  express  an  opinion 
ujK>n  that  issue. 

Where  '*  the  rule  ''  is  invoked  as  to  witnesses,  the  mode  and  man- 
ner of  its  enforcement  is  confided  largely  to  the  discretion  of  the 
court,  and  the  exercise  of  that  discretion  will  not  bo  revised  except 
in  clearest  oises  of  abuse.  Kennedy  y.  Slate,  19  Tex.  Ct.  App. 
C20;  Bond  v.  State,  20  Tex.  Ct.  App.  421;  Posey  Tex.  Crim.  Dig. 
611,  G12.  No  exception  is  provided  by  statute,  exempting  any 
psirticular  class  of  witnesses  from  the  operation  of  the  rule.  Code 
Crim.  Pro.,  arts.  662-600.  Ordinarily  witnesses  who  are  sum- 
moned as  experts  are  excepted  from  the  rule,  and  in  cases  involv- 
ing the  question  of  insanity  the  better  and  more  satisfactory 
pmctice  would  be  to  allow  them  to  remain  in  the  room  and  hear 
the  testimony  of  all  the  other  witnesses,  in  order  that  from  the 
whole  testimony  they  may  be  enabled  to  determine  from  the  evi- 
dence itself  the  matter  upon  which  their  opinion  is  desired. 
Johnsoji  V.  State,  10  Tex.  Ct.  App.  571.  Mr.  Wharton  states  the 
rule  otherwise,  and  holds  that  "when  insanity  is  set  up  by  a 
defendant  and  denied  by  the  prosecution  an  expert  cannot  be 
asked  his  opinion  as  to  the  evidence  in  the  case  as  rendered,  not 
only  because,  this  puts  the  exi>ert  in  the  place  of  the  jury  in 
determining  as  to  the  credibility  of  the  facts  in  evidence,  but 
because  the  assistance  thus  afforded  is  in  most  trials  illusory, 
experts  usually  being  in  conflict,  and  the  duty  devolving  on  the 
court  and  jury  of  supervising  the  reasoning  of  exjierts  being  one 
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wliicli  can  rarely  Ije  e9cai)ed.'  Whart.  Cr.  Ev.,  §  418.  This 
whole  subject  was  fully  discussed  by  us  in  WMf^  case,  9  Tex. 
Ct.  App.  490,  and  upon  a  review  of  the  authorities  it  was  said  that 
*'  as  to  medical  experts,  they  may  state  their  opinion  upon  the  whole 
evidence  if  they  have  heard  it  at  all,  or  upon  a  hypothetical  statement 
wliich  is  in  conformity  with  the  whole  evidence.  All  authorities  agree 
that  it  is  inadmissible  to  i>ermit  an  ex]^)ert  to  give  his  opinion  upon 
any  th  ing  short  of  the  whole  evidence  in  the  case,  whether  he  has  per- 
sonally heard  it  or  it  is  stated  to  him  hypothetically/'  Citing  Redfield 
addition  to  section  53,  Greenl.  £v.  Where  the  expert  has  not 
heard  the  evidence,  each  side  has  the  right  to  an  opinion  from  the 
witness  upon  any  hypothesis  itiasonably  consistent  with  the  evidence, 
and  if  meagerly  presented  in  the  examination  on  one  side,  it  may 
be  fully  presented  on  the  other,  the  whole  examination  being  within 
the  control  of  the  court,  whose  duty  it  is  to  see  that  it  is  fairly  and 
reasonably  conducted.      Coyle  v.  Com.,  104Penn.  St.  117. 

In  the  case  in  hand  it  is  not  shown  that  the  hypothetical  method 
of  obtaining  the  opinion  of  the  experts  was  either  defective  in  not 
submitting  all  the  facts  essential  to  an  intelligent  opinion,  nor  that 
the  opinions  were  such  as  would  have  been  given  differently  had 
the  evidence  been  heard  directly  by  these  witnesses,  and  their  con- 
clusions drawn  from  it,  and  not  from  a  hyiK>thetical  statement  of 
it.  We  cannot  perceive  that  the  discretion  of  the  trial  judge  was 
abused  in  the  matter  to  the  prejudice  of  defendant. 

Doctor  D.  R.  Wallace,  superintendent  of  the  insane  asylum  at 
Terrell,  Texas,  qualified  as  an  expert,  and  upon  the  hypothetical 
statements  submitted  to  him,  declared  as  his  opinion  that  the 
defendant,  at  the  time  of  the  homicide,  was  suffering  from  recur- 
rent insimity.  He  further  stated  in  effect  that  had  defendant  been 
consigned  as  insane  to  his  custody,  at  no  time  covered  by  the  facts 
stated  would  he  have  felt  authorized  to  release  him  tis  a  sane  man 
from  the  asylum. 

Appellant's  counsel  asked  this  witness  if  he  could  give  any  illiiBtni- 
tions  of  recurrent  insanity  which  had  come  within  his  own  persomii 
ex|)erience.  This  testimony  was  objected  to  by  the  prosecution  mul 
excluded  by  the  court.  We  have  had  no  access  to  the  authority 
(LawsoD  Expert  and  Opin.  Evid.)  cited  in  support  of  the  admis- 
sibility of  the  evidence  in  the  brief  of  appellant's  counsel.  But  even 
if  aidmissible*  in  our  view  of  the  case  its  exclusion  could  not  materially 
affect  defendanfiS  rights,  and  the  ruling  would  be  error  without 
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prejiidioc,.  which.ift  not  mreraiblai  error.  The  g^endt  mla-  aaenui 
to  be- that  "  aniexperi  may^  be  Tasked  by  either- party  ar  toj  the;  reap- 
sons-ou.  which  his  opinioh  ia  based,,  or  he  may  with  leareof.  the 
court,,  giipe  aiieh  explanation  on  hiftown  account.  Be3^udi  this  ha 
cannot  go  in. such  examination,  Uiough  he  may  be  examined  ind6- 
tails  in  order  to  test  his  crodibility  and  judgment."  Whart.  Cr. 
Ev.  (8th  ed.),  §419. 

Many  objections  are  urged  to  the  charge  of  the  court  upon  the 
question  of  insanity,  and  it  is  urgently  insisted  that  it  was  ernir  to 
i-efiiise  defendant's  special  requested  instructions  upon. tlie  subject. 
The  chief,  objection  is  that  the  court  did'  not  instruct  the  juiy  to 
the  effect'^  that  defendant  wouldlnot  be  responsiblcif  he  wasover^ 
whelmed^  by  an.  impulse  which,  took,  away  his  willpower  and  ren- 
dered him  incapable  of  controlling  Imactaons*"  In  effect  the  com- 
plaint is  that  the  coui't  did  not  suflSciently  cliargpe.  upon  moiiil 
insanity  or  irresistible  and  unoontiY>llablc  impulse  as.  excuses  far 
crime.  As  given^  the  charge  of  tlie  court  upon  this  branch  is 
almost  a  litei'alicopy  of  an,  approved  charga  on  insanity  gir^en  in 
Willson's  Criminal  Forms:  (Foim  No..716>  p«  335)^  and.  which  is 
taken  from  the  chai'gegiven  the  jury  by  the  Houi  John  C«  Roj^erit- 
SON,  presiding,  m  the  trial  court  in  the  case  of  King  y.  Slaia,  9  Tex 
Ct.  A  pp.  515* 

Diffeituit  courts  and  different,  law  writers  have  announced!  dif- 
ferent tests  of  responsibility  for  crime  whei'e. insanity  Av^as  claimed 
iis  a  defense  to  its  commission.  Mr.  Grrccnlears  rule  is  whether 
the  accused  was  laboring  under  such  defect  of  reason  from  disease 
of  the  mind  ivA  not  to  know  the  nature  or.  quality  of  the  act  he  was 
doing,  or  if  he  did  know  it,  thathe  did  not  know,  tliat  he  was  doing 
wi-ong  —  the  party's  knowledge  of  right  and  wrong  in  rea^iect  to  the 
very  act  with  which  he  is  charged.  :l  Greenl.  Ev.,  g  373.  And 
this  seems  the  rule  as  recognized  in  Texas  in  the  early  case  of  CaHei' 
V,  Siaie,  12  Tex.  500,  and  also  in  Webb's  case,  5  Tex.  Ct.  App.506; 
Willimm  v.  SiaU,  7.  Tex.  Ct.  App.  163;  and  Olark  v.  67a/tf,  8Tex^. 

Ct.  App.  aro. 

Mr.  Taylor,  in  hia  oelebratedi  wonk  on  Medical   Jurii^irudence, 

s}>eakin^  of  moral  insanity,  aay6-:    ''The  law   does  not  neoagnisse 

mai'Bl  insanity  as- an  independent  state;,  hence  however  per^vertefl 

the  affections,  moral  feelings  or  sentiments  may  be,  a  medical  jurist 

mnat  alwajvi  look  for  soma  indicationa  of  disiurbedi  reaeon.     Moral 

ius:in]tv  ia.not:admitt«»la8  a<Uac  toiie^iensibilit^^far  civjl  or  orimi- 
VoL.  LVIII  —  81 
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nal  acts  except  ia  so  far  as  it  may  be  accom})anied  by  intellectual 
disturbance."  p.  780.  From  the  time  of  the  decision  in  the  noted 
McNaughten  case,  10  CI.  &  Fin.  200,  the  English  courts  have  fol- 
lowed the  doctrine  as  the  same  is  announced  by  Orecnleaf,  and 
they  have  refused  to  recognize  the  coexistence  of  an  impulse  abso- 
lutely irresistible  with  capacity  to  distinguish  between  right  and 
wrong  with  reference  to  the  act,  and  in  most  of  the  American  States 
the  test  is<43till  a  knowledge  of  right  and  wrong.  In  his  work  on 
Homicide,  Mr.  Wharton  says:  ''Irresistible  impulse  is  not  moral 
insanity,  supposing  moral  insanity  to  consist  of  insanity  of  the 
moral  system  coexisting  with  mental  sanity.  Moral  insanity,  as 
thus  defined,  has  no  support  either  in  psychology  or  law.  Nor  is 
irresistible  impulse  convertible  with  passionate  propensity,  no  matter 
how  strong  in  persons  not  insane.  In  other  words,  the  irresistiiilc 
impulse  of  the  lunatic  which  confera  irrcsponsibility  is  essentially 
distinct  from  the  passion  however  violent  of  tlic  sane,  whici)  docs 
not  confer  irresponsibility."  g  574.  A  number  of  most  resiKJct- 
able  authorities  deny  that  moi-al  insanity  has  any  place  in  law.  and 
with  regard  to  irresistible  impulse  they  hold,  '*  if  it  were  irresisti- 
ble the  person  accused  is  entitled  to  be  acquitted,  because  the  act 
was  not  voluntary  and  was  not  proi)erly  his  act.  If  the  impulse 
was  **  resistible  "  the  fact  tliut  it  proceeded  from  disease  is  no  excuse 
at  all.  Stephen's  Cr.  L.  91;  1  Wlnirt.  Cr.  L.  (8th  od.),  §  145; 
McFarland'8  case,  8  Abb.  Pr.  (N.  S.)  57;  Fisher  v.  PeopUy  23  III. 
283;  Cw}i.  V.  Haskell,  2  Brewst.  (Penn.)  491;  Blackburn  v.  Slate, 
23  Ohio  St.  146;  State  v.  Gut,  13  Minn.  341;  Ins.  Co.  v.  Terry,  15 
Wall.  580;  Cane  v.  Mosher,  4  Penn,  St.  2G4;  DeJaniette  v.  Com- 
monwealth,  75  Va.  867;  4  Grim.  Law  Mag.  586. 

It  is  held  in  Oregon  that  if  the  accused  knew  enough  to  know  the 
difFei*ence  between  right  and  wrong,  and  that  he  was  violating  the 
law  by  the  commission  of  the  act,  it  will  not  excuse  him,  although 
he  had  suri^endercd  his  judgment  to  some  mad  passion,  which  for 
the  time  being  was  exercising  a  sti*ong  influence  over  his  conduct. 
Slate  V.  Murray,  11  Oreg.  413;  s.  c,  6  Cr.  L.  Mag.  255.  Ungovernable 
passion  is  not  insanity,  and  one  whose  power  of  will  is  not  impaired 
by  disease,  and  who  yielding  to  paission  slays  another,  is  subject  to 
the  punishment  fixed  by  law.     Sauitders  v.  State,  94  Ind.  147. 

It  is  said  by  the  Supreme  Court  of  Alabama:  **  There  is  a  si^ecies  of 
mental  disorder,  a  good  deal  discussed  in  modern  treatises,  sometimes 
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called  irresistible  impulse/  'moral  insanity/  and  perhaps  by  some 
other  names.  If  by  these  terms  it  is  meant  to  aflirm  that  a  morbid 
state  of  the  afFe'ctions  or  passions  or  an  unseating  of  the  moral  system^ 
the  mental  faculties  remaining  meanwhile  in  a  normal  sound  con- 
dition, excuses  acts  otherwise  criminal,  we  are  not  inclined  to  assent 
to  the  proposition.  The  senses  and  mental  powers  remaining  un- 
impaired^ that  which  is  sometimes  called  moral  or  emotional  insan- 
ity savors  too  much  of  a  scared  conscience  or  atrocious  wickedness 
to  be  entertained  as  a  legal  defense.  Gibson',  C.  J.,  in  Common^ 
wealth  V.  Mosler,  4  Penn.  St.  2(j(jy  while  recognizing  the  existence  of 
moral  or  homicidal  insanity  as  'consisting  of  an  irresistible  inclination 
to  kill  or  to  commit  some  other  particular  offense,'  adds:  '  There  may 
be  an  unseen,  ligament  pressing  on  the  mind,  drawing  it  to  conse- 
quences which  it  sees  but  cannot  avoid,and  placing  it  under  a  coercion 
which,  while  its  results  arc  clearly  perceived,  is  incapable  of  resist- 
ance.' With  all  respect  for  the  great  jurist  who  uttered  this  lan- 
guage, we  submit  if  this  is  not  almost,  if  not  quite,  the  synonym  of 
that  highest  evidence  of  murderous  intent  known  to  the  common 
law,  a  heart  totally  depraved  and  fatally  bent  on  mischief.  Weil 
might  he  add:  'The  doctrine  which  acknowledges  this  mania  i» 
dangerous  in  its  relations,  and  can  be  recognized  only  in  the  clear- 
est cases.  It  ought  to  be  shown  to  have  been  habitual,  or  at  least 
to  have  evinced  itself  in  more  than  a  single  instance.  The  fre- 
quency of  this  constitutional  malady  is  fortunately  small,  and  it  is 
better  to  confine  it  within  the  strictest  limits.  If  juries  were  to 
allow  it  as  a  general  motive  operating  in  cases  of  this  character,  its 
recognition  would  destroy  social  order  as  well  as  personal  safety.. 
To  establish  it  as  a  justification  in  any  particular  case,  it  is  neces- 
sary to  show  by  clear  proof  either  its  contemporaneous  existence 
evinced  by  present  circumstances,  or  the  existence  of  an  habitua 
tendency  developed  in  previous  cases,  becoming  in  itself  a  sec- 
ond nature.'  What  is  meant  by  'evincing  itself  in  more  than 
a  single  instance,'  and  how  this  principle  would  work  in  admin- 
istration, we  are  left  to  speculate.  Can  that  be  sound  legal  prin- 
ciple whose  general  recognition  would  destroy  social  order  as 
well  as  personal  safety?  We  concur  with  Mr.  Wharton  (Howe, 
g  574),  that  moral  insanity  which  consists  of  irresistible  impulse 
coexisting  with  mental  sanity  'has  no  support  either  in  psych- 
ology or  law.'"  Boswcll  v.  Staie^  63  Ala.  307;  s.  c,  35  Am.  Rep. 
20. 
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And  so  in  Peoph  y«  HorrUy  62  CaL  120,  it  is  held  that  ''an  irre*- 
sistible  impulse  to  commit  aa  act  which  one  knows  is  wrong  or  wiby- 
lawful,  if  it  ever  existSt  does  not  coustitnte  the  insanity  which  is  a. 
legal  defense.    Whatever  may  be  the  abstract  trath,  the  law  never 
recognizes  an  impulse  as  uncontrollable  which  yet  leaves  the  rea- 
soning powers,  including  the  capacity  to  appreciate  the  nature  and. 
quality  of  the  particular  act,  unaffected  by  mental  disease.     It  can- - 
not  be  said  to  be  irresistible  because  not  resisted.'^    And  in  Wallace' 
V.  People,  it  is  laid  down  that  if  an  accused  has  sufficient  reason  to 
know  right  from  wrong,  it  is  immaterial  whether  he  had  sufficient 
power  of  control  to  govern  his  actions.     26  How*  Pr.  67. 

But  even  iu  Pennsylvania  the  doctrine  of  uncontrollable  impulse 
appears  to  have  been  greatly  modified,  if  not  repudiated  entirely ; 
for  we  find  the  Supreme  Court  of  that  State,  in  1885,  announcing, 
in  Commonwealfh  y^  Taylor,  that  ''moral  insanity  is  not  sufficient  to 
constitute  a  defense  unless  it  be  shown  that  the  propensities  in 
question  exist  to  such  an  extent  as  to  subjugate  tlie  intellect,  con- 
trol the  will,  and  render  it  impossible  for  the  person  to  do  other- 
wise than  yield  thereto.  No  mere  moral  obliquity  of  perception 
will  protect  a  peraon  from  punishment  for  his  act.  The  jury  should 
be  satisfied,  with  reference  to  the  act  in  question,  that  his  reason, 
conscience  and  judgment  were  so  entirely  perverted  as  to  render 
the  commission  thereof  a  duty  of  overwhelming  necessity/'  A  man 
in  the  condition  thns  described  would  be  unquestionably  insane  to 
all  intents  and  purposes,  in. our  opinion. 

AVe  deduce  from  the  autliorities,  aa  a  correct  general  conclusion, 
that  the  law  does  not  require  as  the  condition  on  which  criminal 
responsibility  shall  follow  the  commission  of  crime  the  possession 
of  one's  faculties  in  full  vigor,  or  a  mind  unimpaired  by  disease  or 
infirmity;  that  the  mind  may  be  weakened  by  disease,  or  impaired, 
and  yet  the  accused  be  criminally  responsible  for  his  acts;  that  he 
can  only  discharge  himself  from  responsibility  by  proving  that  his. 
intellect  was.  so  disordered  that  he  did  not  know  the  nature  and 
quality  of  the  act  he  was  doing,  and  that  it  was  an  act  which  he 
ought  not  to  do»  But  that  if  on  the  other  hand,  he  had  sufficient 
intelligence  to  know  what  he  was  doing,  and  the  will  and  the  power 
to  do  OD  not  to  do  it,  he  is,  in  contemplation  of  law,  responsible 
for  the  act  he  has  committed.  Slate  y,  Martin,  IS.  J.,  reported  in 
3  Grim.' Law.' Mag.  44;  see  Biasy  Dunn  v.  People,, 109  111.  635,  and 
1  Bish.  Crim.  L.,  g  391. 
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:fiiit  let  :iis  oonodie^'for'  the  'sake  of  :.ai^gQmBKityt  that  •  defendant 
nras  entatiedin  this  ease  to  ihave  the  doctrine  of  irrssis^hle  impulse 
and  uncontrollable' will  given  in  charger  eta  the  }ixry^  theivwe  think 
it.  is  manifest  from  the  foillowiog  extracts  taken*  fvomr  the  oharge 
that  the  law  was  safficiently  given,  iand  that  idelenidant 'has  no  jast 
ground  of  complaint  in  the  matter.  Tiie  jmrytwereinstmotod: 
*'  A  safe  and  reasonable  test  in  all  cases  would  be  thatnvhensver  it 
should  appear  from  all  the  evidence/  that  at  the  time  of  doinrg  the 
act,  the  prisoner  was  not  of  sound  mind/ but  <was  affected  ^with 
insanity,  and  such  affection  was  the  efficient  cause  of  the  .act,  and 
that  he  would  not  have  done  the  act  hut  for  that  affection,  he  ought 
to  be  acquitted.  For  in  such  a  case » reason  would  -be  at  the  time 
dethroned,  and  the  power  to  exercise  judgment-  woald  be  wanting. 
:But  this  unsoundness  of  mind  or  affection  of  iBsanitymuetbe  of 
such  a  degree  as  to  create  an  unoontrollable  impulse  to  do  the  act 
charged,  by  overriding  the  reason  and  judgment  and  obliteratiing 
the  sense  of  right  and  wrong,  and  depriving  the  accused. of  the 
power  of  choosing  between  right  and  wrong  as  to  the  particular  act 
done."  This  portion  of  the  charge  is  a  quotation' from  the  opinion 
of  Breese,  J.,  in  Hopps  v.  Pwple,  31  111.  385.  Again  -we  copy 
from  the  charge:  ''If  it  is  true  that  defendant  took  the  life  of 
deceased,  and  at  the  time  the  mental  and  physical  machine  had 
slipped  from  the  control  of  defendant,  or  df  some  controlling 
mental  or  physical  disease  was  in  truth  the  acting  power  *'within 
him  which  he  oould  not  resiBt,.and  he  ^wasimpdled  without  intent, 
reason  or  purpose,  he  would  not  bo  accountable  to  the  l»w.  If  on 
the  other  band  he  was  of  sound  mind,  capable  of  ^reasoning  and 
knowing  the  act  ho  was  committing  to  be  unlawful  i and  wrong, 
and  knowing  the  consequences  of  the  act,  and  had  the  mental  power 
to  resist  and  refrain  from  evil,  his  plea  of  insanity  nvonld  not  avail 
him  as  a  defense."  And  yet  again  the  jury  «were  told:  ''*  But  if  the 
mind  was  in  a  diseased  and  unsound  state  tosuoh  a  high  degree 
that* for  the  time  being  it  overwhelmed  the  reason,'  oonsdence  and 
judgment,  and  the  defendant  in  committing  the  homicide  acted 
from  an  irresistible  and  uncontrollable  impulse,  it  would  be  the  act 
of  the  body  without  the  concurrence  of  the  mind.  I»  sitcli  a  case 
there  would  be  wanting  the  necessary  ingredient  of  *  every  crime — 
the  intent  and  purpose  to  commit  it." 

We  are  of  opinion  that  the  charge  upon  the  general  doctrine  of 
insanity  was  sufficiently  full,  and  that  it  amply  submitted  the  qnes- 
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tiou  of  irresistible  impulse  and  uncontrollable  passion^  at  least  as 
far  as  we  are  willing  to  go  in  that  direction,  and  therefore  there 
was  no  error  in  refusing  the  special  requested  instructions. 

But  again  it  is  insisted  that  the  court  erred  in  the  refusal  of 
defendant's  special  instruction  to  the  effect  that  the  law  presumes 
insanity  to  continue  after  once  shown  to  exist.  In  Webyif  case,  5 
Tex.  Ct  App.  596,  this  court  quotes  from  Mr.  Oreenleaf  that  ''if 
derangement  or  imbecility  be  proved  or  admitted  at  any  particular 
period,  it  is  presumed  to  continue  until  disproved,  unless  the 
derangement  was  accidental,  being  caused  by  the  violence  of  a 
disease.  But  this  presumption  is  rather  matter  of  fact  than  law, 
or  at  most,  partly  of  law  and  partly  of  facf     1  Greenl.  Ev.,  §  42. 

Doctor  Wallace's  opinion  was  that  defendant  was  a  subject  of 
**  recurrent  insanity."  '*  Recurrent "  means  returning  from  time 
to  time.  Mr.  Wharton  lays  it  down  as  a  rule  that  there  is  no  pre- 
sumption that  fitful  and  exceptional  attacks  of  insanity  are  contin- 
uous, a  proposition  manifest  in  itself.  It  is  only  insanity  of  a 
chronic  or  permanent  character,  which  on  being  proved  is  presumed 
to  continue.  Whart.  Cr.  Ev.,  §  730.  On  the  other  hand,  the 
rule  prevails  that  where  an  insane  person  has  lucid  intervals,  the 
law  presumes  the  offense  of  such  i)erson  to  have  been  committed 
in  a  lucid  interval,  unless  it  appears  to  have  been  committed  in  the 
time  pf  his  distemper.  1  Russ.  Crimes  (9th  ed.),  top  p.  10,  s.  p.  11; 
1  Hale,  33,  34. 

In  an  able  article  on  '^  Presumptions  in  Criminal  Cases,''  pub- 
lished in  the  1  Crim.  Law  Mag.  Doctor  Wharton  says:  ''Sap- 
posing  however  insanity  has  been  proven  to  exist  at  a  partic- 
ular time,  is  it  not  presumed  to  continue  ?  So  we  have  been 
sometimes  told,  but  erroneously.  Some  diseases  which  are  classed 
under  the  general  category  of  insanity  are  undoubtedly  clironic  and 
permanent,  and  from  them  recovery  is  hopeless.  Prom  senile  de- 
meiitiay  and  congenital  idiocy  there  can  be,  as  a  rule,  no  recovery. 
There  are  few  other  forms  of  insanity  of  which  recovery  muy  not 
be  predicated,  at  least  as  a  contingency » and  many  forms  of  insanity, 
for  example,  puerperal  and  climacteric,  arising  from  some  peculiar 
transitional  condition  of  the  system,  are  notoriously  temi)orary.  It 
is  a  petilio  principii  to  say  that  chronic  insanity  is  pi*esumed  to 
continue;  it  is  untrue  to  say  that  temporary  insanity  is  to  be  con- 
sidered as  any  thing  else  than  temporary.  The  fact  is,  there  is  no 
presumption  of  law  whatever  as  to  the  continuance  of  disease  of 
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any  kind.  The  qaestion  is  one  of  experience,  to  be  determined  by 
the  character  of  the  disease,  taken  in  connection  with  the  character 
of  the  person  in  whom  it  acts."  Aside  from  this,  the  burden  is 
npon  the  defendant  to  show  that  he  was  insane  at  the  time  of  and 
with  regard  to  the  particular  act,  and  the  presumption  of  sanity  in 
temporary  or  recurrent  insanity  is  against  him,  and  must  be  over- 
come by  him  with  a  preponderance  of  evidence.  Bish.  Cr.  Proc, 
674.  It  was  not  error  to  refuse  the  special  instruction  upon  this 
subject. 

[Omitting  other  points.] 

JudgnwfU  affirftiecL 


McCoKNELL  V.  State. 

(2S  Tex.  Ct.  App.  854.) 
Criminal  laio  —  trial  —  comments  of  counsel. 

The  abase  of  connsers  privilege  of  argument,  in  order  to  warrant  a  new  trials 
most  have  been  so  gross  as  to  prejudice  the  prisoner's  rights.  (See  note, 
p.  648.) 

/CONVICTION  of  manslaughter.     The  opinion  states  the  case. 

Sood,  Lanham  d  Siephens,  for  appellant. 

J,  H,  Burts,  assistant  attorney-general,  for  State. 

White,  P.  J.  [Omitting  other  points.]  In  his  closing  address 
the  county  attorney  said:  '*  The  defendant  in  this  case  has  stooped 
so  low  as  to  drag  before  yon  on  the  trial  of  this  cause  the  inGdelity 
of  his  dead  wife,  and  publish  her  before  the  court-house  as  a  pros- 
titute." We  cannot  deny  that  this  remark  was  ''unfair.^'  A 
defendant  has  a  right  unquestionably  to  introduce  all  such  matters 
of  defense  as  are  admissible  and  calculated  to  mitigate,  excuse  or 
justify  his  actions,  and  whilst  the  prosecuting  officer  lias  tlie  ripfht 
to  comment  upon  the  nature  and  character  of  such  defenses,  still 
in  doing  so  it  is  most  improper  to  denounce  and  vilify  him  on 
account  of  his  defenses,  which  often  times  accused  parties  are  com- 
pelled from  stress  of  circumstances  unwillingly  to  interpose,  or 
forced  to  avail  of  as  drowning  men  will  catch  at  straws.  Counsel 
representing  the  State  have  been  fidmonished  time  and  again  of 
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the  iii^}i»kijaB  lanfl  .wzong  of  jmch  pmctiaaa  jmd  'tive  /danger  they 
inxsnrjiiijfiuchccoaTgB  of  timperilUng*iioiiiiiiitnnB'?ivhinfaTW0aUiather- 
wiaeiise  irreTCrsible.  iJee  Pooey  Orim.  Dig.,  "  Privilege  of 'fioun- 
Bel."  To  .make  icitapoxntion  and  abuse  howjeTer  grounds  :f or  revers- 
ing a  judgnKBnty.it  must  appear  .that  tthe  remarks  indulged  in  were 
grossly  unwarranted  and  improper;  that  they  were  of  a  materiiil 
character  and  oalcnlsteddnjuriotMlgrttoafibotthe  defendant's  rights. 
fPi$r9on  N.  .State,  1%  Tex.  Ct.  Jkpp.  :5^.  Whiht  the  remark  here 
complained  of  was  reprehensible  and  unjustiffable,  we  do  not  think 
it  should  be  held  so  grossly  so  as  to  constitute^  jmtm,  sufficient 
caoR  foris&vasnal.of  the  judgment. 
[But  on  other  grounds  ] 

Judgment  reversed  and  cause  remanded. 

Note  bt  the  REPORTBR.^See  note,  56  Am.  Rep.  814. 

In  GammereicU  Fire  Ins.  Co.  v.  AUen,  Alabama  Supreme  Court,  Jan.  31, 
1887,  an  action  on  a  fire  insurance. policy,  counsel  for  plaintiffs,  in  his  god- 
eluding  argument  to  tlie  jury,  said  that  the  ancestry  of  plaintiffs  was  well 
kmown.toiooaaael»and  to  every  oa&  else .  who  .had  liyed  in  the- community  with 
thftm;.tiiat  their  honor,. int^rity,  hanesiy.and  truthfulness,  and.that  of  their 
descendants,  had  never  been  called  in  question  until  this  soulless  corpomtion, 
defendant  in  the  case,  had  charged  one  of  their  descendants  with  falsehood, 
f  rand,  and  misrsprMBantatiiin.  ITsld,  objectiaiiable  language,  amd  the  ooort's 
refusal  to  check  it  warranted  a  new  trial.' 

In  Huckshold  v.  5^  Louis,  I.  M.  d  S.  Ry.  Co.,  Missouri  Supreme  Court. 
Jan.  81,  1887,  counsel  said  to  the  jury:  "  In  a  case  of  this  kind  the  law  fixed 
the  penalty  at  $5,000.  What  in  the  name  of  common  sense  do  ndlroad  com- 
panies care  for  15,000  ?  If  they  want  to  make  issue,  what  in  the  name  of 
common  sense  do  they  oare  for  that  ?  And  yet  they  have  the  heart  to  come 
here  and  say  that  you  ought  to  find  a  verdict  for  the  defendant,  and  let  the 
railroad  companies  kill  all  the  men  and  boys  they  please."  To  this  objection 
w«s  made,  but  the  court  declined  to  interfere.  On  review  the  court  said: 
"The  trial  judge,  who  had  heard  the  speeches  of  opposing  ooontel, and  knew 
what,  if  any  thing,  was  said  to  provoke. the  last  remarks  of  counsel  in  Iiis 
closins:  speech,  was  in  a  better  position  than  we  are  to  determine  whether  he 
should  or  not  interfere;  and  as  to  when,  how  and  to  what  a  trial  judge  may 
interfere  in  any  ease  must  depend  upon  the  exercise  of  a  sound  discretion, 
especially  so  in  view  of  the  fact,  within  the  knowledge  of  every  trial  judge  ts 
well  as  .those  who  pi«ctice  .before  him,  that  he  is  cloaely  acrutiniaed  bytiie 
Jory.tojdiaoover,  if  possible,  how  he  iaolines  to  view  the  evideiiee;.and  it  is 
only  when  it  clearly-  appears  that  this  discretion  has  been  abased  that  we  will 
interfere." 

In  Gv^,  etc.,  B.  Oo,  t.  WaUen,  05  Tex.  568,  counsel  for  the  defendant,  in 
his  argument  to  the  jury,  made  use  of  the  following  language:  "The  plain- 
tnr  has  no  right 'to  complain  of  the  railroad  company;  she  jumped  from  tbe 
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'tai&«n«eooiiiit<6£  aii^ilawp^fcf  €m  lijoa  Jim  Hii«^iMer,aMd'  if  it  had— t  betoii^T 

;iiuit«f¥erUi6tiiig  Imw  'di  u— iit # thwgiwoitldiittvidliicgcrpatioble.    ITkcrovua no 

«cea8imi'  for  aisnn,  'anSd'  if  d^feodatttr  had'  aot  been^ac  corponUdoD*  end-  supposed 

*4o  htkve-  plenty  of  money,  tkere  ^vooM>luve.  iieea  ■o«altibrougkt:  by -pUioitiff. ' 

'  in  the  coneliiding'  argument  for  the  ^laintfff  ooimeel-  aadid :  *  *  rrbe  ra\  iroad  coni- 

)iany  is  a  corporation  without««ml  or  oosBcienoe,'  bat  ootwithatjmdiag  titis;  tliey 

'iwre  got  a  bigpocket,  and  this  you  can  reach,  «ttd  if  y«iit  faihto  do  it  noinr  you 

vnay  never  again  have  the  opportunity.    The  employees  of  a  company 'U'i  11  walk 

'  tbroBgh  the  train  and  talk  to  passengers  like  ptappies  v  so  vrlkiie  ycni  have  a  chance, 

.teach  them  the  lesson  that  they  caa&ot  berreekiess  "vrith  so  Taiiiiablerja  tliiog.as 

'buman  life."    The  court  obserTed:  *  "The' remarks  exeepted  to*  in  the  oiosiDg 

•vpeeehof  plaintiff's  ooansel  were  not  aathoriaediby.aiiyi thing  in r the  record, 

«[id  in  the  remarks  of  opposing  oounsel,  stated .aaiproTooation,  we' fail  to  dis- 

ooyer  any  justification."    But  a  new  tri4l«was  gamtad. oo.'jmother  ground. 

In  Sasse  v.  State,  Supreme  Court  of  Wisconsin,  Mardi.22,  1887/ the  district 

-attorney  stated  to  the  jury  as  folkvws:  *'  The  defendant  oomndttad  a  crhne  in 

*ibe  old  country,  in  Germany,  and  he 'fled  from  justice.    He -engaged  passage 

in  one  ship,  and  then  in  another.     He  landed  in  this  oooatiy.iond  went  to 

•Philadelphia,  committing  a  crime  there.     Readmitted' that  he- knocked  a  hole 

in  a  man's  head  in  the  old  country,  and  by  his  admission  fled  and  committed 

a  crime  in  Philadelphia,  a  crime  on  one  of  the  citisens  of  this  oonntry."    To 

'these  remalrks  to  the  jury  the  defendant's  counsel. objected.     The  Circuit 

Court  overruled  the  objection,  with  the -remark:     "I  suppose  the  previoa.s 

'history  of  the  defendant  may  be  given,  but  the  fact  that  he  oomoaitted  one 

crime  is  no  evidence  that  he  committed  this.     The  court  permits  the  district 

attorney  to  proceed  as  far  as  to  state  the  previous  history  of 'the  xlefendant, 

-with  the  suggestion  however  that  because  he  committed  one  crime  it  io  no 

'Evidence  that  he  committed  the  crime  of  which  he  now  stands  charged."    To 

twhich  ruling  the  defendant's  counsel  excepted.    The  district  attorney  then 

-proceeded  as  fallows:     **He  assumed  another  man's  name.     He  obtained 

iioney  under  false  pretenses,  and  told  how  he  came  to  commit  the  crime  before 

^Matod."    The  district  attorney  afterward  repeated,  the  remark  *  that  '*^  the  do- 

'fendant  knocked  a  hole  in  a  man's  head,"  which  was  also  excepted  to.     The 

'learned  judge  before  whom  the  case  was  tried  instructed  the  jury,  in  reference 

'to  these  remarks  of  the  district  attorney,  a^  follows:     *' You  will  not  regard 

*any  statement  of  counsel  that  the  defendant  committed  ^a  crime  in  .Qermany, 

«r  thai  he  was  a  fugitive  from  jn.stice,  or  that  he  came  here  ufider.janiassumed 

name,  all  of  which  thing!*  are^not  in  the  case."    On  deoyfaigttbemotkm  for -a 

•  new  trial  in  the  ease,  the  learned  judge  remarked  a.si£oUows:     'VTh&tdistrict 

attorney  stated  in  his  opening  that  the  defendant  had  been  gntlty  of  some 

crime  in  Germapy,  etc.     Whether  that  be  such!  an  error  lbb^  will  -reverse  the 

•judgment  I  am  not  certain.     That  it  was  error  permitting  tiheudlstrict  attorney 

:to  make  the  statement  I  haven't  any  doubt;  but  that  it  mas  cured  lam  of  tlie 

'impression.     I  am  disposed  to  let  the  Supreme  Court  pass:  apan  titexiuestion." 

The  coart  on  appeal  safd: 

"The  language  of  the  learned  judge  in  his  instructions  to  the  ^ry  and  in 
'these  last  remarks  is  here  quoted  to  his  credit,  as  well- illustsatiagi his  charac- 
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teristic  candor,  frankness,  fairness,  and  sense  of  justice.     And  it  was  tliougUt 
proper  that  it  should  be  reproduced,  to  accompany  and  explain  his  first  ruling 
upon  the  remarks  of  the  district  attorney  in  opening  the  case  to  the  jury. 
The  facts  stated  by  the  district  attorney  would  not  have  been  competent  or 
proper  evidence  if  placed  before  the  jury  under  the  sanctions  of  an  oath,  and 
they  were  much  more  improper  when  pressed  upon  the  attention  of  the  jurj 
by  the  authority  of  the  prosecuting  officer  of  the  State,  and  produced  a  greater 
and  more,  lasting  effect.     These  remarks  of  the  district  attorney,  so  grossly 
Improper,  unprofessional  and  unjust,  and  so  repeated  and  asseverated  to  the 
jury,  when  their  minds  were  entirely  free  from  bias,  prejudice,  or  partiality, 
when  they  had  no  knowledge  or  opinion  of  the  defendant,  or  of  the  merits  or 
demerits  of  his  prosecution,  and  before  they  had  heard  any  evidence,  and 
when  they  were  bound  to  presume  him  innocent,  must  have  produced  an  in- 
effaceable and  permanent  impression.      After  hearing  the  recital  of  these 
crimes  charged  to  have  been  committed  by  him,  and  that  he  was  yet  a  fugi- 
tive from  justice,  their  suspicions  were  aroused,  and  in  their  minds  the  prob- 
ability of  his  guilt  in  the  present  case  was  already  established,  and  they  were 
ready  and  in  fit  mood  to  construe  every  fact  and  circumstance  in  the  evidence 
that  was  afterward  produced,  and  resolve  all  doubts,  against  the  prisoner  at 
the  bar.     Then  after  all  the  evidence  is  given,  and  their  opinions  were  form- 
ing, or  already  formed,  whether  from  the  evidence  alone,  or  from  the  evi- 
dence corroborated  and  strengthened  by  these  terrible  charges  of  the  district 
attorney,  they  could  not  tell,  and  after  the  court  had  said  in  their  presence, 
directly  in  connection  with  those  charges  of  previous  crimes,  *  I  suppose  the 
previous  history  of  the  defendant  may  be  given,'  what  avail  was  it  for  the 
court  to  instruct  the  jury  that  they  need  not  regard  any  statement  of  the  dis- 
trict attorney  that  the  defendant  committed  a  crime  in  Germany,  etc.?    They 
had  already  regarded  it.     It  was  fastened  upon  their  minds,  and  was  mingled 
with  the  testimony  past  the  possibility  of  separation,  and  it  had  been  weighed, 
with  the  testimony,  in  those  nicely -balanced  scales  which  are  made  so  easily 
to  preponderate.     The  statements  had  been  deliberately  made,  and  they  were 
approved  by  the  court.     It  was  too  late,  at  the  end  of  the  trial,  to  correot  the 
error.      Their  full  effect  upon  the  minds  of    the  jury  had    been  produced 
in  prejudicing  them  against  the  prisoner,  and  unfitting  them  for  an  impar- 
tial hearing  of  the  evidence  and  trial  of  the  case.     What  though  they  were 
told  by  the  court  that  *  the  fact  that  the  defendant  committed  one  crime 
was  no  evidence  that  he  committed  this  ? '    This  language  of  the  court  came 
very  near  sanctioning  the  charge  made  by  the  district  attorney,  or  taking  it 
as  true.     It  was  enough  that  the  defendant  came  before  the  jury  for  trial 
for  this  crime,  already  guilty  of  several  other  crimes,  by  the  solemn  and  delib- 
erate statement  of  this  high  and  impartial  officer  of  the  State  and  of  the  court 
It  was  impossible  that  he  should  have  a  perfectly  fair  and  impartial  trial 
after  this.     I  never   heard  of  such  an  opening  speech  from  a  prosecuting 
officer  before,  and  I  question  if  there  ever  was  one  so  violent  and  reprehen- 
sible.    Now  that  this  case  is  before  this  court  on  this  alleged  error,  to  sanction 
it  would  overrule  every  previous  case  decided  by  this  court  in  which  such  an 
error  was  assigned,  and  be  in  conflict  with  all  of  the  decisions  of  other  courts 
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upon  tills  qaestion.  The  remarks  of  counsel  to  the  jurj  upon  matters  outside 
of  the  evidence  in  Bremmer  y.  BaUvoay  Co,,  61  Wis.  114,  which  were  deemed 
in  that  civil  case  sufficient  error  to  reverse  the  judgment,  were  a  thousand 
times  more  harmless.  In  Brown  v.  Qmneford,  44  Wis.  282,  the  remarks  were 
far  less  objectionable,  and  they  were  held  of  sufficient  consequence  to  reverse 
an  otherwise  meritorious  judgment.  Chief  Justice  Rtan  said  in  that  case: 
'  It  is  sufficient  that  the  extra-professional  statements  of  counsel  may  gravely 
prejudice  the  jury,  and  affect  the  verdict,'  citing  Tuckefr  v.  Jlenniker,  41 
N.  H.  317;  SkUe  v.  Smith,  75  N.  C.  306;  Ferguson  v.  State,  49  Ind.  83.  A 
great  many  similar  cases  are  cited  in  the  brief  of  the  appellant's  counsel  in 
that  case,  and  in  the  brief  of  the  learned  counsel  for  the  plaintiff  in  error  in 
this  case,  to  which  reference  may  be  had.  For  these  very  objectionable  re- 
marks of  the  district  attorney,  so  approved  by  the  court,  we  are  compelled  to 
reverse  the  judgment  of  conviction  in  this  case,  and  order  a  new  trial. 

"  After  the  opening  of  the  case,  and  when  the  first  witness  was  called  for 
the  State,  and  did  not  respond,  the  district  attorney  said,  in  tbe  presence  of 
the  jury,  '  perhaps  somebody  has  got  hold  of  him; '  intimating  that  some  one 
on  behalf  of  the  defendant  had  tampered  with  the  witness  or  spirited  him 
away.  The  court  so  understood  the  remark,  and  reproved  the  district  attor- 
ney for  making  it,  saying  '  that  it  did  not  follow  that  there  is  any  tampering 
with  the  witness  because  he  was  absent.'  The  district  attorney  thereupon 
said,  '  I  will  prove  it  before  I  get  through.'  He  did  not  thereafter  even  offer 
to  prove  this  charge.  He  evidently  made  this  unfounded  charge  to  prejudice 
the  defendant's  case  in  the  minds  of  the  jury.  This  may  not  of  itself  be  such 
an  error  as  to  warrant  a  reversal  of  the  judgment,  but  it  was  grossly  improper, 
and  very  unfair  toward  the  prisoner,  and  was  wickedly  consistent  with  his 
preceding  unwarrantable  and  reprehensible  assault  upon  the  defendant's  pre- 
vious character." 

In  Pence  v.  SUUe,  Indiana  Supreme  Court,  February,  1887,  the  court  said: 
'*  During  his  closing  argument  to  the  jury,  the  prosecuting  attorney  referred 
to  the  riots  in  Cincinnati,  and  the  burning  of  the  court-house  by  a  mob,  which 
had  occurred  recently  before  the  trial.  He  assigned  as  a  cause  for  the  mob 
violence,  the  lax  administration  of  the  criminal  law  in  that  city.  The  appel- 
lant objected  to  the  reference  thus  made,  and  the  conclusions  drawn.  The 
court  overruled  the  objection.  The  remarks  alluded  to  above  had  reference 
to  an  historical  event,  concerning  which  the  jury  were  supposed  to  be  familiar, 
both  in  respect  to  its  occurrence,  and  the  causes  to  which  it  was  attributed. 
As  there  was  no  allusion  made  to  the  defendant  in  that  connection,  or  to  bis 
being  in  any  manner  concerned  in  the  riots,  we  cannot  say  that  the  privilege 
of  fair  debate  was  transgressed. 

"  In  his  closing  argument,  counsel  for  defendant,  by  way  of  illustrating  the 
value  of  certain  testimony  given  on  behalf  of  the  State  to  sustain  the  general 
reputation  of  a  witness,  said,  in  substance,  that  the  witnesses  did  not  profess 
to  have  any  knowledge  of  the  reputation  of  the  witness  whose  testimony  they 
were  calied  to  sustain,  and  that  from  the  same  stand-point,  he  could  person- 
ally sustain  the  general  reputation  of  the  defendant.  This  was  made  the 
l)asis  upon  which  the  prosecutor  said  in  argument  that  he  had  personal  knowl- 
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edge  of  ther fact* that !d6f endant  wasrepttted'  toilMr a  hotel  -bhi6f ,  '«Did  ^thftt  ihe 
had' been  pntMshed-aiid  poHrajed  in  the  Police  QtmilUe^BA  snob.  The^Bpeech 
4>f  the  prosectitor  went  entirely  beyond  the  bounds  of  pii»pii<?ty  in  Ihfct-wpeet. 
It  cannot  be  jnfitified.  There  was  a  bare  shadow  of  excnse^for  Ite'kMt'haifrwBS 
said  by  the  defendant's  connsel.  The  remark  should  >^ve' bean  'psOBptly 
withdrawn  from  the  jury,  and  the  court  should  have  fldoKUiialKfd  ■  bolh  tht* 
jury  and  oonns^l,  in  no  uncertain  terms,  in  respect  to  their  "duty  In  tiiat  con- 
nection. This  was  not  done.  The  evidence  in  the  record  however^fAtly  sas- 
tains  the  verdict  of  the  jur}%  and  there  was  a  shadow  of  excase  for  the  n^- 
marks.  Under  such  circumstances,  we  have  concluded,  after  somc^  hesitation , 
that  a  reversal  ought  not  to  follow.  Upon  the  evidence  in  the  record,  it  seems 
to  ns  that  a  conviction  was  at  all  events  inevitable,  and  as  the  pnsishment 
assessed  does  not  seem  to  have  been  out  of  proportion  with  the  offeoBe,  we 
cannot  see  that  there  could  have  been  any  prejudice  to  the  substantial  rights 
of  the  appellant.     In  such  a  case  we  are  not  authorized  to  reverse." 

In  Moore  v.  fitatCt  21  Tex.  Ct.  App.  666,  the  appellant  being  on  trial  for  assault 
with  intent  to  commit  rape,  the  district  attorney,  in  his  address  to  the  jarv, 
made  use  of  the  following  language:  "  Gentlemen  of  the  jury,  a  good  jury  f'f 
your  county  convicted  the  defendant  of  the  offense  with  which  he  is  now 
charged,  upon  a  former  and  a  previous  indictment,  and  his  attorneys  appealed 
it  to  the  Court  of  Appeals  upon  a  trifling  technicality  in  -drawing  the  iodift- 
ment;  and  that  court  reversed  the  case,  and  by  taking  advantage  of  this 
trifling  technicality,  without  merit,  he  has  caused  your  county  great expenf^, 
which  comes  out  of  the  pocket  of  every  good  tax  payer,  yourselves  among  tb»* 
rest;  and  now,  in  view  of  these  facte,  I  ask  you  to  give  him  such  a  term  in  the 
penitentiary  that  will  make  up  for  this  great  expense  he  has  caosed  ■upon  a 
mere  technicality."  A  new  trial  was  granted  for  this,  the  oonrt  obsernag: 
"In  many  decisions  this  court  has  urged  upon  counsel,  whose  duty  it  is  to 
prosecute  the  pleas  of  the  State,  to  refrain  from  injecting  into  trials  of  cases 
of  this  kind  any  matter  calculated  to  inflame  the  minds  or  excite'  the  prejudice 
of  the  jury.  If  we  could  add  any  thing  to  what  has  been  said,  or  couM  nte 
any  language  calculated  to  reach  the  minds  and  oonseienoes  of  those  to'whom 
such  admonitions  are  addressed,  we  would  avail  ourselves  of  the  present  occa- 
sion so  to  do.  As  we  cannot,  we  can  only  reverse  and  remand  the  case,  io 
the  hope  that  the  accused  may  secure  a  fair  and  impartial  trial,  according  to 
law  and  according  to  those  methods,  alike  ancient  and  honorable,  which  ptill 
obtain  in  all  enlightened  courts." 

In  Ifewtojvr,  State,  21  ITla.  58,  the  prosecuting  attorney  made  a  stafeemeDt  as 
to  what  a- witness  had  told  him  out  of  court.  The  court  said:  '< Instead  of 
calling  witnesses  to  impeach  the  witness,  Cowan,  Mr.  Wilson  makes  his  state, 
ment  to  the  court  and  jury.  '  Statements  of  fact,  not  proved,  and  comment 
thereon  are  outside  of  the  cause;  they  stand  legally  irrelevant  to  the  mailer  in 
question,  and  are  therefore  not  pertinent.  If  not  pertinent,  they  are  Dot 
within  the  privilege  of  counsel.'  In  State  v.  UnderwHfd,  77  N.  C.  002.  the 
court  say:  'We  have  in  some  oases  ordered  a  new  trial  em  account  of  tbe 
■abuse  of  privilege  by  counsel,  and  will  always  do  so^i^mo  it  seems  probabie 
that  the -defendant  has  been  prejudiced  on  hie  trial  bysuoh  abnse.'    In  Jm- 
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kuM  V.  North  CanoUnaOre  Dreming  Co,,  65  N.  C.  563^  tlia  court  oaes  the  fol- 
lowing language:  '  Bat  still  it  may  be  laid  down  as  lav,  and.  not  merely  dia- 
creiionacy,  thai  where  the  counsel  grossly,  abases  his  priTilege  to  the  manifest 
prejvdice  of  the  opposite  party,  it  is  the  duty  of  the  judge  to  stop  him. then, 
and  there.  And  if  he  fails  to  do  so,  and  the  impropriety,  is  gross,  it  is  good 
gipund  for  a* new  trial.'    See  also  StcUe  v.  Wiiliamt,  63  N.  C.  505. 

' '  The  court,  it  is  true,  on  the  interposition  of  counsel  for  accused,  remarked 
that  counsel  could  make  statements;  that  they  did  not  amount  to  testimony 
unless  he  took  the  stand;  but  there  was  no  direction  at  any  time  to  the  jury 
that  they  were  not  to  consider  such  statements  in  their  deliberations. 

*'  Idl  Tucker  v.  H&nniker,  41  N.  H.  317,  the  court  well  says:  '  When  counsel 
are  permitted  to  state  facts  in  argument,  and  to  comment  upon  them,  the  usage . 
of  the  courts  regulating  trials  is  departed  from,  the  laws  of  evidence  are 
violated,  and  the  full  benefit  of  trial  by  jury  is  denied.  It  may  be  said  in. 
answer -to  these  views  that  the  statements  of»  counsel  are  not  evidence;  that 
the  court  is  bound  so  to  instruct  the  jury,  and  that  they  are  sworn' to  render 
their  verdict  only  according,  to  evidence.  All  this  is  true,  yet  the  necessary 
effect .  is  to  bring  the  statements  of  counsel  to  bear  upon  the  ver- 
dict with  more  or  less  force  according  to  circumstances,  and  if  they, 
iu  the  slightest  degree,  infiuenced  the  finding,  the  law  is  violated, 
and  the  purity  and  impartiality  of  the  trial  tarnished  and  weakened, 
if  'not  evidence,  then  manifestly  the  jury  have  nothing,  to  do  with 
them,,  and: the  advocate  has  no  right  to  make  them.  It  is  unreasonable 
to  believe  the  jury  will  entirely  disregard  them.  They  may  struggle  to  dis- 
regard them;  they  may  think  they  have  done  so,  and  still  be  led  involuntarily 
to  shape  their  verdict  under  their  influence.  That  influence  will  be  greater  or 
lees,  according  to  the  character  of  the  counsel,  his  skill  and  adroitness  in  argn- 
luent.  and  the  force  and  naturalness  with  which  he  is  able  to  connect  the  facts 
he  states  with  the  evidence  and  circumstances  of  the  case.  To  an  extent  not 
definable,  yet  to  a  dangerous  extent,  they  unavoidably  operate  as  evidence 
which,  must  more  or  le^s  influence  the  minds  of  the  jury,  not  given  under 
oath,  without  cross-examination  and  irrespective  of  aU  those  precautionary 
rules  by  which  competency  and  pertinency  are  tested.'  See  also  cases  cited  in 
this  opinion.  Ferguson  v.  State,  09  Ind.  83.  The  same  rule  applies  to  state- 
ments made  by  counsel  during  the  course  of  the  trial.  We  cannot  but  see 
from  the  evidence  in  tliis  case,  embodied  in  the  record,  all  of  which  is  circum- 
stantial, that  the  statements  so  made  by  Wilson  with  reference  to  the  evidence 
of  Cowan  may  well  have  had  the  effect  to  impair  his  evidence  with  the  jury, 
and  was  therefore  not  weighed  in  his  favor.  It  was  improperly  permitted, 
and  the  court  should  have  stopped  him  from  uttering  it,  and  advised  the  jury 
then  and  there  that  it  was  to  have  no  weight  or  effect  in   their  deliberations. 

"  The  ninth  error  assigned  is,  *  that  the  court  erred  in  permitting  the  State's 
attorney  ta argue  in  reference  to  the  conviction  of  •  another  person  for  another' 
nxmrdar,  as  appears,  from  the  bill  of  exceptions.?  In  the  bill  of  exceptions  the- 
following  facts  appeal :  *  The  Staia  thereupon  rested  its  case-,  and  the  defendant . 
ofiCeced:no  evidence  or.  teatimony,  and  in  the  acgament  beCo«e  the- ju«ry  the- 
Stage's  attorney  said:  *  becaaser^I  say,  and  with  all  the  eatneetness -with  whifih. 
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I  am  capable,  that  there  never  was  to  my  reading  or  knowledge  a  case  of  cir- 
cumstantial evidence  where  every  link  was  so  perfect,  where  the  facts  were 
BO  overwhelming,  and  when  the  presumption  of  guilt  was  so  startling  in  its 
conclusions,  as  in  the  case  before  you.  If  we  cannot  convict  on  this  testimony, 
then  there  is  a  man  under  verdict  of  murder  in  the  first  degree^  now  incar- 
cerated in  that  jail,  who  ought  to  have  the  door  of  his  prison  house  opened, 
and — '  By  Mr.  Foster:  *  I  object  to  his  stating  what  is  not  in  the  evidence.' 
By  the  Court:  '  He  is  only  using  it  as  an  argument/  By  Mr.  Foster:  '  Well,  I 
except  to  that  style  of  argument  being  used.'  Mr.  Abrams  then  said:  '  I  will 
suppose  a  case.  I  say  there  is  the  case  of  Palmer,  which  the  learned  writer 
stigmatizes  in  the  severe  language  I  have  read  to  you  —  he  says  of  him:  'He 
was  a  model  of  physical  health  and  strength,  and  was  courageous,  determined 
and  energetic.  No  one  ever  suggested  there  was  a  disposition  toward  mad- 
ness in  him ;  yet  he  was  cruel,  as  treacherous,  as  greedy  of  money  and 
pleasure,  as  brutally  hard-hearted  and  sensual  a  wretch  as  it  is  possible  even 
to  imagine.'  Now  you  don't  find  verdicts  by  comparison  with  verdicts  in  other 
cases,  nor  am  I  telling  you  what  the  testimony  in  that  case  was,  but  I  am  only 
stating  to  you  that  if  this  man  were  declared  innocent  no  others  should  be 
punished.' 

'*It  has  been  said  with  truth  that  the  comments  and  arguments  of  counsel 
in  the  progress  of  a  trial  before  a  jury  are  controllable  in  the  discretion  of  the 
Judge  who  presides;  it  is  however  a  judicial  discretion,  and  if  used  to  the 
injury  of  either,  and  it  so  appears  properly  in  the  record,  an  appellate  court 
may  and  should  revise  and  control  it.  If  the  remarks  so  made  by  counsel 
were  pertinent  in  argument  they  were  proper  for  the  consideration  of  the  jury 
when  they  have  retired  to  deliberate  upon  their  verdict.  His  illustrations  of 
the  man  convicted  of  murder,  now  in  jail,  who  should  be  released,  if  no  oon* 
Tiction  was  found  in  this  case,  and  the  other  of  the  man  Palmer,  a  sup- 
posititious case,  were  entirely  outside  of  the  record  and  the  evidence,  and  were 
calculated  to  prejudice  the  rights  of  the  accused.  The  court,  in  answer  to  an 
objection  interposed  by  counssl  for  accused,  said  '  he  is  only  using  it  as  an 
argument,'  thus  emphasizing  the  position  taken  by  the  State's  attorney,  and 
giving  it  the  force  and  weight  of  its  approval.  In  State  v.  WUliami,  65  K. 
C.  505,  the  court  say:  '  The  question  is,  whether  his  honor  had  the  power  to 
stop  the  solicitor  for  the  State,  when  he  was,  in  the  opinion  of  his  honor,  abus- 
ing his  privilege  in  his  comments  on  a  witness  and  his  testimony.  It  is  a 
power  which  is  usually  exercised  sparingly;  and  which  ought  to  be  promptly 
and  firmly  exercised,  when  the  abuse  is  gross,  as  was  the  case  here.  It  is  es- 
pecially proper  to  exercise  the  power  in  a  criminal  case,  when  the  State  is 
prosecuting  one  of  its  citizens,  and  should  not  allow  the  Jury  to  be  improperly 
prejudiced  against  him.     There  is  error.' 

"  In  JmkiM  v.  N,  C.  Ore  Dresdng  Co.,  65  N.  C.  568,  the  court  say:  •  It  may 
be  laid  down  as  law,  and  not  merely  discretionary,  that  when  counsel  grossly 
abuses  his  privilege  to  the  manifest  prejudice  of  the  opposite  party,  it  is  the  . 
duty  of  the  judge  to  stop  him  then  and  there.  And  if  he  fails  to  do  so.  and 
the  impropriety  is  gross,  it  is  good  ground  for  a  new  trial.'  State  v.  Under- 
wood, 77  N.  C.  502;  Cable  v.  Cable,  79  N.  C.  589;  State  v.  Ouy,  69  Mo.  480; 
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Proctor  V.  DeCamp,  83  Irid.  559;  DickenMti  v.  Burke,  25  Ga.   225;  Ferguson 
T.  State,  49  Ind.  83;  Hilliard  New  Trials,  225. 

"In  Combs  v.  State,  75  Ind.  221,  ia  discussing  this  question  of  the  discre- 
tion of  the  trial  court,  to  be  exercised  in  matters  of  argument  by  counsel,  the 
court  say:  '  To  rigidlj  require  counsel  to  confine  themselves  directly  to  the 
evidenc3  would  be  a  delicate  task,  both  for  the  trial  and  the  appellate  courts, 
an  J  it  Is  far  better  to  commit  something  to  the  discretion  of  the  trial  court  than 
to  attempt  to  lay  down  or  enforce  a  general  rule  defining  the  precise  limits  of 
th  iirguinent.  If  counsel  make  material  statements  outside  of  the  evidence, 
u  /u.i  aro  likely  to  do  the  accused  injury,  it  should  be  deemed  an  abuse  of  dis- 
cr  'tion,  and  a  cause  for  reversal,  but  when  the  statement  is  a  general  one  and 
of  a  character  not  likely  to  prejudice  the  cause  of  the  accused  in  the  minds  of 
hoiiKST  men  of  fair  intelligence,  the  failure  of  the  court  to  check  counsel  should 
not  be  deemej  such  an  abuse  of  discretion  as  to  require  a  reversal.' 

"In  the  case  at  bar  the  remarks  of  counsel  were  outside  of  tlie  evidence  and 
the  reaso.iabIe  bounds  of  argument.  They  bad  no  relation  to  the  guilt  or  in- 
nocence of  the  accused,  and  were  certainly  intended  to  influence  the  minds  of 
the  jury  in  coming  to  a  conclusion.  Wo  can  very  well  see  that  they  may  have 
had  such  a  result.  Tbe  court,  in  the  exercise  of  a  sound  judicial  discretion, 
should  have  prevented  or  stopped  them  or  aTl vised  the  jury  that  they  were  not 
to  l)e  coDsid  Ted  bv  them." 

In  Hardtke  v.  State,  67  Wis.  55},  it  was  said:  "On  the  argument  of  the 
causo  to  the  jur;-,  the  district  attorney  said:  'The  defendant  confessed  this 
crime  to  mo.'  To  this  remark  and  others  the  defendant's  counsel  objected, 
and  excepted,  and  the  record  does  not  show  that  the  court  gave  it  any  atten- 
tion whatever.  It  is  true  that  the  court  did  not  affirmatively  rule  on  this 
objection  of  the  defendant's  counsel,  but  by  its  silence  the  jury  might  have 
well  understood  that  t'..e  court  approved  of  it,  or  at  least  thought  that  there 
was  nothing  objectionable  in  the  remark.  It  was  so  clearly  not  a  correct  state- 
ment of  the  facts  proved  that  we  think  it  was  the  duty  of  the  court  to  have 
corrected  it  then  and  there.  It  was  very  material.  There  had  been  no  evi- 
dence of  one  of  the  principal  ingredients  of  the  crime,  and  if  this  statement  of 
the  (listrW't  nttorney  was  accepted  by  the  court  and  jury  as  true,  it  supplied  all 
d  ff^^rs  in  the  testimony,  and  was  a  full  confession  of  the  crime.  With  the 
e  rors  already  noticed  in  this  most  extraordinary  trial,  we  cannot  but  think 
tiiMt  tins  omisKion  of  the  court  tf>  correct  such  a  material  and  important  mis- 
statement of  the  evidence  was  also  erroneous." 
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OBTta.Ce.  App.6E9:) 
7VM — wHnem  — prwaisly  ijutru^Hng  in  naiurB  of  o€Uh, 

A  proeecatrir  for  rape  having  tUsquaUfied  herself  upon  her  wnr  dire  wiik  re* 
gard  to  her  knowledge  of  the  miure  and  obligation  of  an  oath,  the  State  wu 
permitted  to  take  her  to  a  privaie  office  and  instroct  her  thereapon.  She 
was  thereupon  retarnediinto  ooart^  aad  replying  that  she  then  undentood 
the  test,  was  held  competent  as  a^wttnesa.     HM,  error*    (JSee  noU^  p,  658w) 


C 


ONVIGTION  of  assftult.  withi  iutent  to  commit  rape.     The 
opinion  states  theoaso. 


PlemonSy  Hetzlewood  <&-  TempUioity  and  E.'  J.  Hamntr,  for  appei^ 
lant. 

• 

iT,  H.  BurtSy  assistant  attorney-general,  for  State. 

White,  P.  J.  This  appeal  is  ftom  a  judgment  of  conyiction  for 
assault  witU  intent  to  commit  rape,  the  punishment  being  seyen 
years  in  the  penitentiary.  The  injured  party  was  the  daughter  ol 
appellant,  and  the  oonviction  rests. almost  exclusiyely  upon  her 
unoorroborated  testimony.  According  to  her  statements  as  a  wit- 
ness, appellant  had  ravished  her  first  some  five  years  prior- to  the 
date  of  the  crime  for  which  he  was  being  tried,  and  she  deposed 
that  his  crime  had  been  repeatedly  perpetrated  upon.  her.  in  the 
interval  between  the  first  and.  last  offense.  After  the  testimony 
at  the  trial  was  closed,  the  defense  demanded  that  the  prosecnu 
tion  be  required  to  elect  the  precise  and  specific  offense  for  which  a 
conviction  would  be  claimed,  and  the  prosecution  announced  that 
they  would  claim  a  conviction  only  upon  the  offense  as  laid  in  the 
i  ndictmen t,  to-wit,  the  one  committed  on  or  about  the  twenty-seventh 
of  December,  1885. 

Before  her  examination  as  a  witness,  defendant  requested  the 
court  to  ha?e  the  prosecutrix  tested  upon  her  voir  dire  as  to  her 
competency  with  regard  to  the  nature  and  obligations  of  an  oath. 
This  was  granted,  the  witness  examined  in  open  court,  and  pro- 
nounced incompetent  by  the  judge.  Thereupon,  at  the  request 
of  the  prosecuting  attorneys,  and  over  objection  of  defendant,  the 
said  prosecuting  attorneys  were  permitted  to  take   said   witness 
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from  tlic  conrt-room  to  the  private  law  office  of  one  of  said  attor- 
ney?, that  they  might  there  instruct  her  properly,  in  the  presence 
of  the  sheriff,  with  regard  to  the  natare  of  an  oath,  and  read  and 
explain  to  her  the  statutes  with  regard  to  the  crime  of  perjury  and 
its  punishment ;  after  which  the  witness  was  again  brought  back 
into  court,  re-examined  as  to  her  competency  and  pronounced 
competent  by  the  judge,  and  she  then  testified  in  the  case.  All  of 
which  was  excepted  to  by  defendant. 

Our  statutes,  while  they  declare  that  no  person  shall  be  dis- 
qualified from  giving  evidence  on  account  of  his  religious  opin- 
ions, or  for  the  want  of  any  religious  belief  (Bill  of  Rights,  §  20; 
Code  Crim.  Proc.,  art.  12),  do  hold  as  incompetent  '^children  or 
other  persons  who,  after  being  examined  by  the  court,  appear  not 
to  possess  sufficient  intellect  to  relate  transactions  with  respect 
to  which  they  are  interrogated,  or  who  did  not  understand  the 
obligations  of  an  oath.''  Code  Crim.  Proc.,  art.  730,  subdiv.  2. 
The  method  of  testing  the  competency  of  such  witnesses  is  confided 
to  the  discretion  of  the  trial  judge,  and  his  determination  of  the 
question  will  not  ordinarily  be  disturbed  on  appeal,  unless  an  abuse 
of  that  discretion  is  apparent.  Brown  v.  State,  2  Tex.  Ct.  App. 
1  Lj  ;  Ake  v.  Statey  6  Tex.  Ct.  App.  398  ;  Brown  v.  StcUe,  6  Tex.  Ct. 
App.  286;  Williams  v.  State,  12  Tex.  Ct.  App.  127 ;  Burk  v. 
State,  8  Tex.  Ct.  App.  336. 

AVas  the  mode  adopted  in  this  instance  an  abuse  of  discretion? 
Mr.  Wharton  says  :  '^When  a  child  is  incompetent  simply  for  want 
of  instruction  as  to  the  nature  of  an  oath,  the  practice  has  been  to 
postpone  the  case,  so  that  the  child  might  in  the  meanwhile  be 
properly  instructed."  Whart.  Crim.  Ev.  (8th  od.),  §  3G8,  citing  Rex 
v.  White,  1  Leach,  430.  This  was  the  English  practice.  As  far  as 
known,  it  has  never  been  adopted  in  this  country.  On  the  contrary, 
as  Judge  Lewis  says,  in  State  v.  Scanlan,  58  Mo.  206,  such  "prac- 
tice has  been  criticised  as  like  preparing  or  getting  up  a  witness 
for  a  particular  purpose."     s.  c,  1  Am.  Crim.  Eep.  185. 

In  Indiana,  where  the  witness  on  a  trial  for  rape  was  a  child 
only  six  years  old  at  the  time  of  the  trial,  and  was  testifying  six- 
teen months  after  the  alleged  offense,  the  competence  of  the  wit- 
ness having  been  challenged,  the  court  examined  her,  and  not  be- 
ing satisfied,  appointed  two  gentlemen  who  retired  with  the  child 
to  a  private  room^  and  after  some  time  returned  and  reported  to 

the  court  that  in  their  opinion  her    testimony  ought  to  be  heard. 
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bat  received  with  great  allowance,  whereupon  she  was  allowed  to 
testify,  over  defendant's  objections;  it  was  held  that  for  this  action 
of  the  court  the  defendant  was  entitled  to  a  new  trial.  Simpson  y. 
Slate,  31  lad.  90.  In  Alabama,  where  the  question  was  whether 
the  Circuit  Court  was  authorized  to  arrive  at  a  conclusion  respect- 
ing the  admission  or  rejection  of  an  infant  witness  from  a  private 
examination  after  a  public  examination  in  court  had  resulted  in 
the  exclusion  of  the  witness  in  consequence  of  an  apparent  de- 
fect of  knowledge  with  respect  to  the  obligations  of  an  oath,''  it 
was  held  that  it  is  the  court,  and  not  the  judge  as  an  individual, 
which  is  to  determine  the  competency  of  a  witness;  and  there- 
fore the  examination  of  the  competency  of  the  witness  must  be 
made  at  the  trial  and  in  the  presence  of  the  prisoner  and  his 
counsel.  To  admit  such  a  witness  upon  a  private  examination 
by  the  judge  is  erroneous.  Judge  Qoldthwaite  says:  '*  It  may 
be  objected  it  is  scarcely  possible  that  an  infant  of  such  tender  years 
can  be  capable  of  satisfactorily  answering  questions  amid  the  bustle 
and  confusion  of  a  court-house;  but  certainly  the  consequences  would 
be  alarming  if  the  admission  of  such  a  witness  might  be  affected 
through  the  medium  of  a  private  examination;  and  more  so  when 
one  made  in  public  had  proved  to  be  unsatisfactory/'  Stale  y. 
Morea,  2  Ala.  (K  S.)  275.  And  so  in  Peoph  v.  Wehh,  03  Cal.  167, 
it  is  said,  ^*  that  a  defendant  in  a  criminal  case  is  entitled  to  have 
the  question  of  the  competency  of  a  presumably  incompetent  wit- 
ness beard  and  determined  in  his  presence,  and  on  his  trial  before 
the  court  and  jury."  We  are  clearly  of  opinion  that  the  procedure 
here  complained  of  was  error. 
[Omitting  other  points.] 

Reversed  and  remanded. 

Note  bt  the  Reporter. —  Dr.  Wharton  wrote  to  the  reporter,  as  editor  of 
the  Albany  Law  Journal,  as  follows:  **  In  your  paper  of  last  week,  you  cite 
editorially  Taylor  v.  State,  Tex.  Ct.  App.  1886,  as  condemning  the  practice  of 
adjourning  a  trial  when  a  young  child  is  brought  up  as  a  witness,  so  as  to  en- 
able the  child  to  be  intermediately  instructed  as  to  the  nature  of  an  oath.  It 
may  be  worth  while  to  notice  that  in  Com.  v.  Lynes,  this  practice  was  approved 
by  the  Supreme  Court  of  Massachusetts,  in  a  case  decided  October  23,  1876  (23 
Rep.  751).  '  In  the  English  practice,'  said  Gardner,  J.,  'it  is  usual  for  the 
.  judge  to  examine  an  infant  as  to  his  competency  before  going  before  the  grand 
jury,  or  before  proceeding  to  trial,  and  if  found  incompetent  for  want  of  proper 
instruction,  in  his  discretion,  to  put  off  the  trial  in  order  that  the  party  may,  in 
the  meantime,  receive  such  instruction  as  may  qualify  him  to  take  an  oath. 
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1  Russ.  Grim.  Ev.  114;  2  Ross.  Crim.  Ev.  590;  1  Stark.  Ev.  (2d  ed.)  04;  Hex  v. 
White,  1  Leach,  490;  2  Bacon's  Abr.  577;  Hex  v  MUton,  1  Car  &  K.  61;  Reg.  v. 
BaylU,  4  Cox  C.  C.  23.  The  same  practice  is  laid  down  in  Greenl.  Ev.  (14th 
ed.>,  §  860»  and  cases  cited.  It  is  left  discretions  17  with  the  court,  where  a 
principal  witness  offered  is  not  sufficiently  instructed  in  the  nature  of  an  oath, 
to  put  off  the  trial  that  this  may  be  done.'  In  the  case  before  the  Supreme 
Court,  the  trial  judge  had  put  off  the  trial  a  day  to  enable  the  child  to  Im$  in- 
structed as  to  the  nature  of  au  oath.  On  the  next  day,  after  such  instruction^ 
she  was  received  as  a  witness,  being  found  competent,  and  this  action  was  ap- 
proved by  the  Supreme  Ck>urt."  See  Com,  v.  Lpnes,  142  Mass.  709;  6.  c,  56 
Am.  Rep.  709. 

In  State  v.  Scanlan,  cited  in  the  principal  case,  the  criticism  quoted  was 
obiter,  as  no  such  question  was  involved;  moreover  the  Judge  said  that  the 
practice  of  postponing  the  trial  to  instruct  witnesses  is  "  sanctioned  by  time- 
honored  precedent. 

Greenleaf  says  (1  Ev.,  §  367):  *'That  the  court  will  in  its  discretion  put  off 
the  trial  *'  in  order  that  the  witness  may  be  instructed.  Citing  English  authori  • 
ties.  But  in  Reg.  v.  Nkholae,  3  C.  &  E.  246,  Pollock,  C.  B.,  refused  to 
postpone  the  trial,  where  the  child  was  wholly  ignorant  of  the  nature  of  an 
oath,  observing  that  probably  more  would  be  lost  in  memory  than  gained  in 
religious  education,  adding  that  where  the  intellect  was  sufficiently  matured, 
bat  the  education  had  been  neglected,  a  postponement  might  l)e  proper. 
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Criminal  law  — forgery  —  tohat  constUtttee, 

Forgery  is  piedicable  of  the  following  instrument:  "  Apolas  &  Halsal,  please 
let  Mr.  O.  B.  Rollins  have  4|00d.  in  goods  and  oblige.  Charge  to  me. 
Jpel  E31er."* 

/CONVICTION  of  forgery.     The  opinion  states  the  case. 

Johnson  it  Jenkitis^  for  appellant. 

J.  H.  BurtSy  assistant  attorney-general,  for  State. 

Hurt,  J.  The  appellant  was  convicted  for  forging  the  following 
order  addressed  to  Apollas  &  Halsal,  and  purporting  to  have  been 
di*awn  by  Joel  Eller. 

*  See  55  Am.  Rep.  630. 
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**  Apolus  &  Utilsal^  please  let  Mr.  G.  B.  Rollins  Have  4t00d.  in 

goods,  and  oblige.     Charge  to  nic. 

«'JoelE3ler." 

Ap^iellaiit  relies  upon  throe  propositions  for  a  reversal  of  the 
judgment.  1.  The  indictment  should  have  been  quashed  because 
it  did  not  set  out  an  instrument  ui>on  which  forgery  could  be 
assigned.  2.  The  court  erred  in  permitting  a  witness  to  explain 
or  constnie  the  instrument  alleged  to  have  been  forged.  That  the 
intrument  as  it  was  written,  and  without  explanation  or  construc- 
tion, must  be  such  as  would,  if  true  and  genuine,  have  created, 
increased  or  diminished  some  pecuniary  obligation  of  Joel  Uller. 
That  a  witness  should  not  be  permitted  to  come  into  court  and 
tmnslate  marks  by  stating  what  appellant  said  they  meant;  if  so, 
a])pcllant  would  be  tried  and  convicted  of  forgery  for  what  he  said 
certain  marks  meant,  and  not  on  the  written  instrument.  3.  A 
new  trial  should  have  been  granted  because  the  indictment  alleged 
that  the  oixler  was  forged  on  Joel  EUer,  and  the  instrument  bears 
a  different  signature. 

We  arc  impressed  with  the  belief  that  a  correct  solution  of  the 
first  proposition  will  dispose  of  the  necessity  of  considering  the 
others.  Wc  have  copied  above  the  original  instrument,  and  the 
question  presented  is,  can  forgery  be  predicated  or  assigned  upon 
said  instrument? 

We  will  state  what  we  underatand  to  be  the  rules  relative  to  that 
qnestion. 

1.  '^  When  the  law  to  which  an  instrument  is  subject  makes  it 
absolutely  and  every  where  inoperative  without  certain  formalities, 
then  falsely  to  make  it  without  such  formalities  is  not  forgery. 
Thus  if  certain  witnesses  are  necessary  to  make  a  deed  or  will, 
falsely  making  a  deed  or  will  without  such  witnesses  is  not  forgery." 
Whart  Crim.  Law,  §  697.  *'But  to  further  illustrate,  if  the  law 
forbids  the  circulation  of  notes  below  a  certain  denomination,  this 
docs  not  release  a  person  from  forgery.  For  the  banker  may  be 
made  liable  on  such  notes,  the  prohibition  going  only  to  a  circula- 
tion, and  there  is  also  a  possibility  of  defrauding  third  persons." 
Whart.  Crim.  Law,  g  699. 

2.  ''If  the  instrument  is /inma/dk?i^  capable  of  legal  use,  it  is 
forgery."  Whart.  Grim.  Law,  §  695.  ''That  the  instrument  in 
order  to  make  it  prima  facie  proof,  must  appear  upon  the  faoe  of 
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it  to  have  been  made  to  resemble  a  trne  instrament,  so  as  to  be 
capable  of  deceiving  persons  using  ordinarj  obBervation,  althoagh 
those  not  scientifically  acquainted  with  such  instruments  may  not 
be  deceived."  Whart.  Crim.  Law,  §  700.  ''Whether  a  particular 
writing  is  sufficient,  on  its  face,  may  be  a  question  of  difficulty.  If  a 
writing  is  so  far  incomplete  in  form  as  to  have  an  apparent  uncer- 
tainty, in  law,  whether  it  is  valid  or  not,  it  does  not  follow  that  it 
may  not  be  the  subject  of  forgery.  In  such  a  case,  the  indictment 
must  allege  such  extrinsic  facts  as  will  enable  the  court  to  see  that 
if  it  were  genuine,  it  would  be  valid.''    2  Bish.  Crim.  Law,  §  545. 

Hence  we  may  conclude,  that  if  the  instrument  appears  upon  its 
face  to  be  absolutely  void,  it  cannot  be  the  subject  of  forgery.  But 
if  the  legality  be  doubtful,  and  by  proper  allegations  its  legality  is 
capable  of  being  shown  to  the  court,  it  is  a  subject  of  lorgery. 

In  People  v.  Bornison,  8  Barb.  560,  Mr.  Justice  Hubbard  states 
the  rule  thus:  ''The  rule  seems  therefore  firmly  established  that  a 
written  instrument,  to  be  the  subject  of  an  indictment  for  forgery, 
must  be  valid,  if  genuine,  for  the  purpose  intended.  If  void  or 
invalid  on  its  face,  and  cannot  be  made  good  by  averment,  the 
crime  of  forgery  cannot  be  predicated  upon  it." 

Now  it  will  not  be  contended  in  this  case  that  the  order  in  this 
case  is  absolutely  void  because  of  the  want  of  formalities  required 
by  law.  Hence  if  obscure  or  of  doubtful  interpretation  by  all  the 
authorities  it  may  be  made  the  predicate  of  forgery  by  proper  alle- 
gation of  extrinsic  matters,  or  as  in  this  case,  by  allegations  explana- 
tory of  words,  figures  and  writing  contained  in  the  instrument; 
which  are  very  admirably  drawn  in  the  indictment  in  this  case. 

Now  we  are  not  to  be  understood  as  holding  that  all  instrument?,, 
though  not  absolutely  void,  can  be  made  the  predicate  for  forgery 
simply  by  allegations  in  the  indictment.  The  instrument,  by  an 
inspection  of  it  alone,  independent  of  extrinsic  matters  or  e^cplana- 
tory  pleading,  must  by  its  very  terms,  words,  figures  and  marks, 
appear  to  be  that  which  by  proper  allegations  it  is  made  to  be. 

Now  how  does  this  instrument  iniiwess  us?  Though  vague, 
uncertain  and  without  form  or  comeliness,  still  we  are  certain  that 
it  was  mtended  for  an  order  on  AppoUas  &  Halsal  for  €4  in  goods. 
And  while  we  might  not  understand  from  the  instrument  itself 
whose  signature  was  to  the  order,  under  the  rules  above  stated  this 
W21S  made  plain,  and  as  explained  is  in  harmony  with  the  name  to 
the  order. 
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We  are  of  the  opinion  that  the  order  in  question  can  be  and  was 
properly  made  the  predicate  for  forgery.  We  are  also  of  the 
opinion  that  the  court  did  not  err  in  permitting  the  State  to  prove 
the  explanatory  allegations  in  the  indictment,  this  question  depend- 
ing upon  the  Brat.  Nor  did  the  court  err  in  refusing  to  quash  the 
indictment. 

There  being  no  error  in  the  record  the  judgment  is  affirmed. 

JudgfnefU  affirmed. 


Oruak  v.  Statk. 

0»  Tez.  Ct.  App.  aOi.)  I 

Criminal  laiD — prmleged  communications  to  attorney, 

Communtcations  made  by  a  dient  to  his  attorney  before  the  oominlsston  of  a 
crime,  and  for  the  purpose  of  being  guided  or  helped  in  its  commission,  aie 
not  privileged,  although  the  attorney  was  innocent.* 

/^ONVIGTION  of  mui*der.     The  opinion  states  the  case. 

T.  A.  Blair  and  Herring  A  Kelly y  for  appellant. 
J.  H,  Burts,  assistant  attoruey-geuei*al,  for  State. 

Hurt,  J.  Appellant  was  convicted  of  murder  of  the  second 
degree  and  sentenced  to  the  penitentiary  for  fourteen  years,  for  the 
killing  of  W.  F.  Honghston,  in  the  city  of  Waco,  on  the  eighth  day 
of  September,  1885. 

M.  D.  Herring  was  called  as  a  witness  for  the  State  while  he  was 
conducting  the  defense  on  the  trial  of  the  case,  and  over  objections 
of  defendant,  testified,  in  substance,  as  follows:  Appellant  came  to 
my  office  on  the  morning  of  the  killing  and  said  he  wanted  to  con- 
sult me  privately,  and  requested  my  law  partner,  Mr.  Kelly,  to  step 
into  the  other  room  of  our  office,  which  he  did.  Appellant  appeai-ed 
to  be  intensely  excited  —  more  so  than  I  had  ever  seen  him  before. 
I  had  known  him  from  his  childhood.  He  told  me  that  he  had 
just  heard  that  deceased,  Houghston,  had  been  to  his,  appellant's, 
saloon  and  said  that  his,  appellant's,  mother  and  sister  were  whores, 
and  that  they  had  been  cohabiting  (he  used  a  vulgar  phrase)  with 

*  See  note,  86  Am.  Rep.  681. 
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negroes,  and  that  they  made  in  that  way  all  n2)|)e]1aiit  had,  and 
asked  me  what  the  law  was  if  ho  killed  Houghstoii.  I  then  read 
him  the  statute  of  the  State  concerning  killing  upon  the  use  of 
insulting  words  toward  a  female  relative,  and  I  advised  him  not  to 
liave  any  trouble  with  Houghston,  tliat  he  was  a  trifling,  worthless 
fellow.  Appellant  then  got  up  to  leave,  saying  that  was  all  he 
wanted  to  know,  and  as  he  started  oif,  I  noticed  tliat  his  eyes  were 
filled  witli  tears,  and  I  again,  and  then  again,  advised  him  to  have 
no  trouble  with  Houghston,  that  he,  api)ellant,  had  had  trouble 
enongli;  but  he  paid  no  attention  to  me,  but  went  away.  Soon 
after  I  started  out  to  pay  some  dues  at  the  T.  B.  A.  office, 
and  while  on  the  street  saw  a  runaway  carriage  and  horses, 
and  immediately  tliereafter  learned  that  appellant  had  killed 
Houghston. 

This  evidence  was  objected  to  because  the  consultation  with  wit- 
ness, and  his  advice  tliereon,  was  privileged,  because  appellant 
consulted  witness  as  his  attorney  and  confidential  adviser. 

Was  the  evidence  of  M.  D.  Herring,  under  the  surrounding  facts, 
privileged  communications,  and  hence  not  competent  ? 

''Communications  from  clients  to  attorneys  ai*e  privileged  on 
the  ground  of  public  policy,  with  a  view  to  the  safe  and  proper 
administration  of  justice.  The  protection  is  not  qualified  by  any 
reference  to  proceedings  pending  or  in  contemplation.  It  is 
adopted  out  of  regard  to  the  interest  of  justice,  and  from  the  neces- 
sity of  free,  unrestrained  intercourse  between  counsel  and  client. 
It  is  better  in  our  judgment  to  adhere  to  the  rule  in  a  broad  and 
liberal  sense,  than  to  weaken  its  force  by  exceptions.'*  Crisler  v. 
Garlaful,  2  S.  &  M.  136. 

After  a  very  careful  examination  of  all  the  authorities  accessible 
to  us,  we  are  led  to  the  conclusion  that  the  above  rule  applies  alone 
to  civil  cases.  What  therefore  is  the  rule  in  criminal  cases  ?  In 
Queen  v.  Cox,  decided  on  December  t>0,  1884;  14  Q.  B.  Div.  153; 
15  Cox  Crim.  Cas.  611;  5  Am.  Crim.  Rep.  140,  most,  if  not  all,  the 
English  cases  bearing  upon  the  question  at  issue  were  cited  and 
commented  upon  by  the  court.  In  that  case  Judge  Stevens  wrote 
a  very  lengthy  opinion,  very  carefully  comparing  the  decisions  which 
had  before  been  made  upon  this  subject.  In  a  great  many  cases  he 
^ives  a  concise  statement  of  the  facts  under  which  the  question  was 
presented,  and  from  his  opinion  and  the  cases  therein  cited  we  state 
the  following  rules: 
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1.  To  be  privileged  the  communications  must  pass  between  tke 
client  and  his  attorney  in  professional  confidence  and  in  the  legiti- 
mate course  of  professional  employment  of  the  attorney. 

2.  If  the  communications  are  by  the  client  made  to  the  attorney 
before  the  commission  of  the  crime^  and  for  the  pnq>ose  ot  being 
guided  or  helped  in  its  commission,  they  are  not  piivileged. 

3.  Kor  does  the  fact  that  the  attorney  was  wholly  without  blame 
in  any  particular  whatever  affect  the  second  rule.  We  arc  aware 
that  this  third  rule  is  in  conflict  with  quite  a  number  of  able  opiu- 
ions,  but  it  is  supported  by  the  above  case,  and  we  believe  by  the 
weight  of  authority. 

Now  let  us  concede  (it  being  in  fact  absolutely  true),  that  M.  D. 
Herring,  the  attorney,  was  wholly  without  blaqie,  no  pai*ty  in  any 
respect  to  the  homicide,  yet  was  it  not  the  object  of  the  appellant, 
in  his  communication  with  his  attorney,  to  obtain  infoimation  with 
respect  to  a  contemplated  crime?  And  did  he  not  obtain  such  in- 
formation as  would  induce  rather  than  prevent  him  from  the  com- 
mission of  the  crime?  It  is  true  that  the  advice  of  the  attomev  w:is 
strongly  calculated  to  prevent  the  crime,  but  from  the  conduct  of 
appellant  it  clearly  appears  that  he  was  seeking  law  and  not  advice 
as  to  what  he  would  do.  This  it  seems  to  us  was  very  firmly  settled 
in  his  mind,  and  especially  if  the  law  should  be  to  his  liking.  For 
after  the  statute  had  been  read  to  him  by  which  he  was  informed 
that  the  killing  would  be  reduced  from  murder  to  manslaughter, 
he  seems  to  have  been  satisfied,  and  was  willing  to  kill  Houghston 
and  risk  such  punishment. 

Let  us  supix)se  that  Herring  had  informed  him  that  he  would  be 
guilty  of  murder  of  the  first  or  of  the  second  degree,  stating  to  him 
the  punishment  for  each  offense,  would  it  have  been  as  probable 
that  he  would  have  killed  Houghston  as  under  the  law  as  truly 
given  to  him  by  Herring?  Under  the  facts  surrounding  the  inter- 
view between  appellant  and  Herring,  we  unhesitatingly  answer  that 
it  would  not.  Then  under  the  circumstances  attending  this  inter- 
view, it  is  evident  that  its  effect  was  to  induce  (though  not  so  in- 
tended by  Herring)  the  appellant  to  kill  Houghston  and  risk  being 
convicted  of  manslaughter.  This  being  the  effect,  the  communi- 
cations between  Herring  and  appellant  were  not  privileged.  Queeti 
V.  Cox,  14  Q.  B.  Div.  153;  15  Cox  Grim.  Gas.  611;  5  Am.  Cr.  Rep. 
14^,  and  cases  therein  cited. 

[But  on  other  grounds |  Beifcrsed  and  remanded. 
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4  Judgment  for  defendant  in  an  action  for  malicioas  prosecntion  is  A  bftr  to  a 
aabaequent  action  for  slander  for  tlie  same  accoaation,  although  nttered  on 
a  different  occasion,  but  previously  to  the  action  for  malicioas  prosecution. 

SLANDEB.    The  opinion  states  the  ease.    The  plaintifi  had 
judgment  below. 

J.  If.  Stripling,  for  appeUant, 
F.  W.  Pope,  for  appellee. 

Chibf  Justice.  Witherspoon  sued  Tidwell  in  the  ooort  bdew 
for  slander.  The  declaration  contained  two  connts,  one  for  slander 
and  one  for  libel. 

To  these  counts  the  defendant  pleaded  that  the  said  trespasses^ 
sayings  and  doings  were  res  adjtulicata  between  the  parties  thereto 
in  the  Circuit  Oourt  of  Madison  coantj  on  the  9th  day  of  Jane, 
ISSO,  upon  a  trial  thereof  before  a  jnrj^  and  that  the  verdict  and 
judgment  of -the  court  thereon  were  for  the  defendant.  Said  suit 
was  for  malicious  prosecution.  The  plaintiff  replied  nul  tiel  record, 
Vol.  LVIII  — 84 
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and  the  record  being  inspected  by  the  conrt  the  plea  was  sustained 
to  the  count  for  libel  and  overruled  as  to  the  counts  for  slander. 

The  court  should  have  sustained  the  plea  to  all  the  counts.  ^*  In 
an  action  for  malicious  prosecution  the  plaintiff  is  entitled  to  recover 
damages  not  only  for  his  unlawful  arrest  and  imprisonment 
and  for  the  expenses  of  his  defense,  but  for  injury  to  his 
fame  and  character  by  reason  of  the  false  accusation. '^  Carpenter 
V.  Sheldouy  4  N.  Y.  579.  It  is  the  right  of  every  litigant  to  have 
his  cause  once  submitted  to  the  arbitrament  of  the  law;  when  it  is 
there  decided  the  peace  of  society  demands  that  it  should  be  at  rest 
forever.  It  is  a  principle  on  which  the  repose  of  communities  de- 
pends. ^'  This  principle  embraces  not  only  what  was  actually  deter- 
mined but  also  extends  to  every  other  matter  which  the  parties  might 
have  litigated  in  the  case."  See  Bates  v.  Spooner,  45  Ind.  493.  The 
plaintiff  in  the  suit  for  malicious  prosecution  could  have  litigated 
the  same  matters  that  are  now,  after  the  suit  for  malicious  prosecu- 
tion has  gone  adversely  to  him,  made  the  cause  of  a  new  suit.  The 
slanderous  words  were  spoken  of  Witherspoon  on  the  8th  day  of 
November,  1878,  by  Tidwell.  December  2,  1878,  Tidwell  caused 
the  arrest  of  Witherspoon  for  doing  the  act  with  which  he  had 
charged  him  in  the  slanderous  words  uttered  on  the  8th  of  Novem- 
ber, 1878.  Witherspoon  afterward  commenced  a  suit  against  Tid- 
well for  malicious  prosecution,  which  was  determined  June  9, 1880, 
in  favor  of  Tidwell.  That  suit  was  a  bar  to  any  other  suit  for  the 
same  charge,  though  made  on  a  different  occasion,  if  made  before 
suit  brought.  Root  y.  Lownd^,  6  Hill,  518;  s.  c,  41  Am.  Deo.  762. 
The  evidence  does  not  show  that  Tidwell  ever  spoke  the  slanderous 
words  at  any  time  after  the  suit  for  malicious  prosecution  was  com- 
menced against  him  by  Witherspoon;  the  slanderous  words  being  the 
same  accusation  were  necessarily  involved  in  the  suit  for  malicious 
prosecution,  and  the  determination  of  that  suit  concluded  Wither- 
spoon's  right  to  bring  another  suit  for  slander  for  words  spoken  before 
suit  brought.  In  the  case  of  Carpenter  v.  Sheldon^  above,  the  court 
say  the  injury  to  the  character  of  the  plaintiff  is  in  many  cases  the 
gravamen  of  the  action.  **  An  accusation  of  crime  under  the  forms 
of  the  law  or  a  pretense  of  bringing  a  guilty  man  to  justice  is  made 
in  the  most  imposing  and  impressive  manner  and  may  inflict  a 
deeper  injury  upon  the  reputation  of  the  party  accused  than  the 
same  words  uttered  under  any  other  circumstances.  The  most 
appropriate  remedy  for  the  calumny  in  such  cases  is  by  the  action 


JANUARY  TERM,  1885.  fifiT 

# 

Salomon  v.  Pioneer  Co-operative  Company. 

for  malicious  prosecntion.  The  injured  party  cannot  be  entitled 
to  two  recoveries  for  the  same  cause,  and  a  recovery  in  that  form 
must  be  a  bar  to  a  subsequent  action  of  slander  for  the  same  iden- 
tical accusation." 

Appellee  has  called  to  our  attention  the  case  of  Rockwell  y. 
Broume,  36  N.  Y.  207.  This  case  is  unlike  the  case  at  bar  in  this: 
the  slanderous  words^  although  the  same  words  which  were  used  in 
the  accusation  which  was  the  cause  of  the  suit  for  malicious  prose- 
cution, were  spoken  after  the  termination  of  the  prosecution. 

The  court  sustained  the  ruling  in  Carpeiiler  v.  Sheldon^  above, 
but  made  the  distinction  that  the  utterances  of  the  slanderous 
words  after  the  prosecution  had  terminated  furnished  a  new  and 
independent  cause  of  action. 

[Omitting  minor  point.] 

The  judgment  is  reversed  and  the  cause  remanded  with  instruc* 
tion  to  enter  a  judgment  for  defendant. 

Judgfneni  reversed  a^id  cause  remafided. 


SAIiOMOIT  Y.  PlOKBBR  Oo-OPBRATIVE  COMPAHT. 

(21  Fla.  8T4.) 
BtaiuU  ofUmiiaiians —  "Hore  account.' 


>» 


A  statute  limiting  actions  for  **  anj  article  charged  in  a  store  account/'  applies 
to  wholesale  as  well  as  retail  stores,  wherever  sitoated  and  without  regard 
to  the  use  of  the  goods.* 

ACTION  for  price  of  goods  sold.    The  opinion  states  the  point. 
The  plaintiff  had  judgment  below. 

D.  L.  A/cKinnon,  for  appellant. 

/.  F.  McClettan,  Liddon  A  Carter,  for  appellees. 

Baket,  J.  [Omitting  other  points.]  The  declaration  is  for 
the  ^' price  and  value  of  goods  bargained,  sold  and  delivered 
by  plaintiff  at  defendant's  request  in  a  store  account  of  defend- 
ant with  plaintiff.''  The  plea  is  that  ''the  cause  of  action 
sued  upon  was  for  goods,  wares  and  merchandise  purchased  by 

*  See  note,  26  Am.  Rep.  648. 


6G8  FLORIDA, 


SaloiDoo  T.  nooeer  Cooperative Cemyy. 


the  defendant  as  a  retail  merchant,  doing  business  in  the  towm 
of  Marianna,  Florida,  of  the  plaintiff  as  a  wholesale  merehani 
in  the  city  of  Golnmbiis,  Georgia,  and  the  said  cause  of  action  did 
notaccrue  within  two  yeara  before  the  commencement  of  Ihisaclioo.'' 
Onr  statute  of  limitations  (§  10,  p.  733,  HcClellan's  Digest), 
provides  as  follows:  ^'Actions  otiier  than  those  for  the  recovery  of 
real  property  can  only  be  commenced  as  follows,  *  *  *  within 
throe  years;  *  *  *  An  aiction  upon  a  contract  c»bligaiion  or 
liability  not  founded  npon  an  instrament  of  writing,  except  an 
action  on  an  open  account  for  goods,  wares  and  merchandise  within 
two  years.  *  *  *  T%ird.  An  action  on  an  open  account  for 
goods,  wares  and  mei^handise  sold  and  deliTered,  and  an  action  for 
any  article  charged  in  a  store  account,  sliall  not  be  barred  until  four 
years."  The  statute  excepts  actions  on  accounts  for  goods,  wsiree 
and  merchandise  from  the  three-year  limitation  prescribed  by  it  for 
actions  upon  contracts  *  *  *  not  founded  npon  an  instmnKiftt 
of  writing;  and  then  excludes  actions  for  any  article  charged  in  a 
store  account  from  the  two-year  limitation  for  an  action  on  an 
ojien  account  for  goods,  wares,  merchandise  sold  and  delivered,  and 
makes  the  limitation  four  years.  This  we  think  is  clear.  We 
cannot  strike  out  as  **  surplusage  ^  any  word  of  the  statate  for  the 
purpose  of  giving  it  a  meaning  different  from  what  it  has  with  such 
word  in  it.  If  the  word  *^  third ''  is  essential  to  the  meaning  the 
statute  has  with  it  in,  it  is  to  be  presumed  that  the  legislature  put 
it  in  for  the  very  purpose  which  its  presence  subserves.  Where 
then  the  open  account  is  a  store  account,  no  article  of  goods,  wares 
or  merchandise  is  barred  of  action  in  less  than  four  years.  In  Cali- 
fornia, the  statute,  which  may  have  been  before  the  author  of  onr 
statute  when  he  did  his  work,  provides  a  limitation  of  one  year  for 
six  classes  of  actions.  ♦  ♦  ♦  **  Fifth.  An  action  on  an  open 
account  for  goods,  wares  and  merchandise  sold  and  delivered. 
Sixth,  An  action  for  any  article  charged  in  a  store  account." 
Wood's  Digest,  48.  We  have  been  unable  to  find  any  decision  of 
the  Supreme  Court  of  that  State  construing  the  language  quoted. 
A  store  is  defined  by  Webster  as  "  any  place  where  goods  are  sold, 
whether  by  wholesale  or  retail,"  and  a  storekeeper,  he  says,  is  **a 
man  who  has  the  care  of  a  store."  Worcester  defines  the  former 
word  as  **  a  building  or  room  in  which  goods  of  any  kind  are  kept 
for  sale  —  a  shop  for  the  sale  of  goods,"  and  the  latter  word  as  **  one 
who  takes  care  of  a  store."     "  Shop  "  is  defined  by  Webster  as  "  a 
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baildiDg  in  which  goods,  wares,  drugs,  etc.,  are  sold  by  retail,"  and 
by  Worcester,  as  ''  a  place,  bailding  or  room  in  which  things  are 
sold  —  a  store/' 

In  Barth  Y.  State^  18  Conn.  432,  when  a  statute  prohibited  cer- 
tain persons  from  keeping  any  store,  shop  or  other  place  for  the 
purpose  of  selling  any  wine  or  spirituous  liquors  to  be  drunk 
thereat  the  words  store  and  shop  were  held  to  be  of  equivalent 
import.  '^  Considering,"  say  the  court,  ''the  mode  of  using  the 
words  store  and  shop  in  this  .country,  and  the  meaning  usually 
attached  to  them,  especially  when  they  are  applied  to  a  place  where 
goods  are  bought  and  sold,  in  which  sense  they  are  obviously  used 
in  the  act,  we  think  they  are  to  be  considered  in  that  statute  and 
also  in  this  information,  which  is  in  the  very  words  of  it  as  synony- 
mous terms."  In  view  of  the  above  definitions  and  authorities  we 
do  not  think  we  can  hold  that  the  word  store  means  merely  a  retail 
store,  this  would  be  to  substitute  the  word  shop  for  it,  and  to 
adopt  Webster's  definition  of  shop  and  ignore  the  equivalent  mean- 
ing given  the  two  words  oy  Worcester.  There  is  nothing  in  the 
plea  denying  that  the  articles  sued  for  are  charged  in  a  store 
account,  or  as  the  declaration  pnts  it,  ''  bargained,  sold  and  deliv- 
ered *  *  *  in  a  store  account."  The  fact  that  the  defendant 
does  business  in  the  town  of  Marianna  as  a  retail  merchant,  and 
purchased  -the  goods  to  sell  again  in  his  retail  store,  and  the  plain- 
tUS  is  a  wholesale  merchant  in  the  State  of  Geoi*gia,  does  not  nega- 
tive the  idea  of  the  goods  being  charged  in  a  store  account.  The 
language  of  the  statute  covera  any  article  of  goods,  wares  or  mer- 
chandise charged  and  properly  chargeable  in  a  store  account.  The 
provision  is  for  the  benefit  of  those  who  have  stores,  and  keep 
goods  therein  for  sale,  and  sell  them,  keeping  accounts  against  the 
purchasers  and  relying  upon  their  books  of  accounts  in  which  the 
articles  are  charged  as  evidence  in  case  of  controversy.  ''A."  has 
a  dry  goods  store,  he  sells  by  wholesale,  but  not  by  retail;  ''  B." 
buys  from  him,  has  an  account  at  the  store,  and  whatever  he  buys  is 
charged  in  the  account.  '*  C."  has  a  dry  goods  store,  he  sells  only 
by  retail;  ''D."  buys  from  him,  has  an  account  at  his  store,  and 
whatever  he  buys  is  charged  in  the  account.  Where  does  the  statute 
draw  the  line  of  distinction?  The  test  is  not  whether  the  store  is 
one  of  retail  or  wholesale,  nor  in  the  locality  of  the  store,  or  the 
use  made  of  the  articles,  or  the  quantity  in  which  they  are  bought, 
but  is  the  vendue  of  goods  by  a  store-keeper  and  have  they  been 


070  i^LulilUA, 


Qreen  v.  State. 


charged  in  his  books  in  an  accouut  agalDst  the  purchaser?  We 
cannot  go  outside  of  the  statute  and  create  an  arbitrary  test  as  to 
its  meaning.  The  plea  should  have  expressly  alleged  that  the 
goods  sued  for  were  not  charged  in  a  store  account. 

We  do  not  moan  to  be  understood  as  saying  that  there  must  be 
an  express  agreement  that  the  articles  shall  be  charged  in  the 
account. 

The  judgment  is  reversed  and  remanded  for  such  proceedings  as 
may  be  consistent  with  this  opinion  and  the  rules  of  practice. 

Judgment  revered  and  cau80  remanded. 


Obsek  y.  Statb. 

on  Fla.  4080 

Cfrimindl  law — bigamy  —  evideiiee  — proof  of  former  marriage. 

On  a  proeecation  for  bigamj  the  former  marriage  cannot  be  established  hf 
presumptive  evidence;  there  most  be  proof  of  an  actoal  marriage.* 

/^OXVIOTION  of  polygamy.     The  opinion  states  the  case. 

S.  D.  McConnM  and  Miller  &  Spencer,  for  plaintiff  in  error. 

Attorney -general,  for  defendant  in  error. 

Vak  Valrenburoh,  J.  In  April,  1884,  at  a  regular  term  of 
the  Circuit  Court  held  in  Marion  county^  the  plaintiff  in  error, 
John  L.  Green,  was  indicted  for  polygamy.  Such  indictment 
charges  that  on  the  16th  day  of  December,  186G,  in  the  county  of 
Marion,  John  L.  Green  was  married  to  one  Emeline,  that  on  the 
2Sth  day  of  February,  18^4,  he  married  one  Lizzie  Givens,  Emeline, 
his  former  wife,  being  then  alive,  and  said  Green  never  having 
been  legally  divorced  from  the  said  Emeline.  The  defendant 
pleaded  not  guilty.  Was  tried  and  found  guilty.  The  defendant's 
counsel  then  made  a  motion  for  a  new  trial  upon  several  grounds, 
among  others  '^  because  there  was  no  evidence  that  the  defendant 
was  ever  married  to  Emeline.'*  The  court  overruled  this  motion 
and  the  defendant  dnly  excepted  to  such  judgment  and  brought 

n^ontra :  State  v.  Hughes  (36  Kans.  626),  67  Am.  Rep.  195. 
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liis  writ  of  error  to  this  coart.  The  evidence  as  appearing  in  the 
record  before  us  is  as  follows:  D.  S.  Dafrees  testified:  ''I  know 
the  defendant^  a  colored  man>  he  camo  to  Florida  in  1867.  lie 
wa<<  then  living  with  Emeline  as  his  wife^  a  colored  woman.  He 
lived  with  her  as  man  and  wife  and  continued  so  to  live  until  the 

day  ,  1884,  when  he  was  married  to  Lizzie  Oivens. 

Emeline  is  still  living.  I  only  know  he  came  from  South  (.Wolina 
with  her  and  raised  a  family  of  children  by  her.  I  also  know  that 
she  had  one  child,  a  mulatto,  born  before  he  lived  with  her.  lie 
always  treated  Emeline  and  held  her  out  as  his  wife." 

To  this  evidence  defendant's  counsel  objected  iis  being  insufficient 
to  prove  the  marriage. 

The  court  overruled  the  objection  imd  defendant  excepted. 
Samuel  H.  Owens  then  testified:  ''I  know  the  defendant.  Knew 
him  before  he  came  to  Florida.  Ho  was  a  slave  and  also  Emeline. 
They  were  living  together  in  1855.  He  came  to  Florida  in  1837, 
and  since  he  came  here  he  has  lived  with  Emeline  as  his  wife.  He 
lived  with  her  in  South  Carolina  before  he  came  here  and  she  had 
several  children  by  him.  She  had  one  child,  a  mulatto,  before  he 
lived  with  her.  I  don't  know  whether  the  father  of  the  child  is 
living  or  not. " 

W.  A.  Wilkinson  testified:  '^I  am  an  ordained  minister  of  the 
Gospel.  I  performed  the  marnagc  ceremony  between  John  L. 
Green  and  Lizzie  Givens  on  the day  of y  188 1. '' 

The  defendant  offered  no  witnesses,  and  the  foregoing  is  all  the 
evidence  in  the  case. 

Our  statute  (McClellan's  Dig.  370,  §  4),  provides  that  "  whoever 
havi  g  a  former  husband  or  wife  living  marries  another  person 
or  continues  to  cohabit  with  such  second  husband  or  wife  in  this 
State  sIkiII,"  etc.,  be  deemed  guilty  of  polygamy  and  be  punished, 
c  tc.  By  section  7,  chap.  149,  McClellan's  Digest,  page  753,  chap. 
1552,  Laws  1S6G,  it  is  provided  that  ''  in  all  cases  where  colored 
persons  have  resided  and  lived  together  as  husband  and  wife,  and 
liave  before  the  world  recognized  each  other  as  husband  and  wife, 
they  shall  be  deemed  and  taken  to  be  husband  and  wife  as  fully 
and  lawfully  as  if  the  marriage  had  been  solemnized  by  a  proper 
officer  legally  authorized  to  do  and  perform  th  j  same,  and  all  chil- 
dren born  of  such  parents  are  hereby  legitimized  and  made  heirs 
of  their  parents  and  capable  of  inheriting  under  the  laws  of  this 
State,  as  though  he,  slie  or  they  had  been  born  in  lawful  wedlock.'' 


672  FLORIDA, 


Groeo  ▼.  State. 


This  stotate  in  no  way  changes  the  rale  to  be  applied  in  this  ac- 
tion for  polygamy.  These  parties  came  into  this  State  subsequent 
to  the  passage  of  that  hiw.  At  common  law  cohabitation  and 
repute  were  always  adequate  in  question  of  legitimacy,  and  such 
proof  would  be  sufficient  in  most  civil  actions.  In  a  criminal  case 
however  presumptions  do  not  apj^ly.  In  cases  of  polygamy  it  has 
always  been  held  that  in  order  to  convict  the  defendant,  the  mar- 
riage must  be  proven  by  evidence  other  than  of  cohabitation  and 
repute.  In  the  case  of  Burns  v.  Burns,  13  Fla.  369,  this  oonrt, 
haviug  this  question  of  the  sufficiency  of  the  proof  of  marriage  before 
them,  say  in  the  head-note  :  ''In  civil  writs  generally  presump- 
tive evidence,  as  distinguished  from  direct  evidence  of  marrisige,  is 
prima  facie  sufficient  as  where  a  man  and  woman  have  cohabited 
together,  speaking  iiabitually  to  and  of  each  other  as  husband  and 
wife,  and  of  the  time  and  circumstances  of  their  marriage,  and  the 
like;  but  in  suits  where  criminal  convei*sation,  adultery,  etc.,  con- 
stitute the  essence  or  fouudatiou  of  the  action,  a  more  rigid  rule  is 
required.*^  lu  the  opiniou  in  tlie  same  case  the  court  cite  and 
approve  from  Bishop  on  Marriage  and  Divorce,  the  following:  '* When 
parties  ara  living  together  as  husband  and  wife,  the  legal  presump- 
tion, favoring  innocence,  is  that  they  are  persons  married  to  one 
another,  and  not  persons  living  in  the  violation  of  morality  and 
decency  and  law.  But  when  the  issue  to  be  decided  in  the  case 
is  such  as  to  show  that  the  one  against  whom  it  is  decided  had  vio- 
lated momhty  and  decency  and  law,  if  the  other  party  were  mar- 
ried to  a  third  peraon,  then  no  presumption  of  such  marriage  can 
arise  simply  from  cohabitation  sis  husband  and  wife.  In  prosecu- 
tions for  criminal  conversation,  and  upon  an  indictment  for  adultery^ 
thei*c  must  be  direct  evidence  of  the  marriage,  in  distinction  from 
presumptive  evidence."  Such  positive  evidence  is  equally  neces- 
sary upon  an  indictment  for  polygamy  in  order  to  a  conviction.  1 
Bish.  Marr.  and  Div.,  §§  441,  442,  etc.;  Brown  v.  Siaie,  52  Ala. 
338;  Case  v.  Case,  17  Cal.  59S;  Clayton  v.  WardeUy  h  Barb.  214; 
2  Whart.  Crim.  Law,  §  1696;  G^Mniberlain  v.  Cha'^nberlaiUy  71  N. 
Y.  423;  Clayton  v.  Wardell,  4  N.  Y.  230. 

In  this  case  there  is  not  the  semblance  of  evidence  that  the  defend- 
ant was  married  to  Emeline,  and  consequently  that  he  was  guilty 
as  charged  in  the  indictment. 

The  judgment  is  reversed  and  a  new  trial  awarded. 

Judgment  reversed. 
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(SI  Fl«.41.1.> 

AMMifffiinenl  fur  eredUors  ^  eanditUm  for  relense  — for  return  ofmrphu. 

All  asMiguinent  for  creditors,  witli  preferences,  providing.  (1)  for  the  pro  rata 
payment  of  tbe  other  creditors  in  full  satisfaction  and  release,  and  (2)  for 
tlie  rf^turu  of  any  surplus  to  the  assig-nor,  is  void  on  both  grounds.* 

PROCEEDINGS  to  test  rights  tagooils.     The  opinion  states  the 
case. 

('.  P,  i('  J,  C\  (Joojyery  for  uppcHuiit. 
Jan.  1\  tC  Geo.   U.  Walker^  for  ii])|)eHee6. 

Chief  Justice.  The  api^Uees,  as  plaintiff  in  tbe  conrt  beloWy 
sued  out  an  attachment  against  John  W.  Howell,  which  was  levied 
on  certain  goods  in  the  possession  of  tlic  ai)i>ellant,  who  as  as- 
signee of  Howell,  claimed  the  goods  and  commenced  proceedings  to 
try  the  right  of  prof>crty  ni  the  goods  under  section  22,  p.  524,  Mc- 
Clellan's  Digest.  On  the  trisil  that  ensued  in  the  Circuit  Court 
the  presiding  judge  charged  the  jury  that  the  deed  of  assignment 
from  Howell  to  Greeley  was  voitl. 

The  appellant  assigns  here  as  errors: 

1st.  The  court  erred  in  giving  its  charge  to  the  jury,  construing 
the  assignment  from  Howell  to  Greeley  un<l  declaring  it  void. 

2d.  That  there  was  error  in  submitting  tlie  cause  to  a  jury  and 
entering  a  verdict  and  judgment  thereon,  when  there  was  no  issue 
joined  or  traverse  of  claimants'  suid  affidavit  upon  which  to  base  a 
verdict  and  judgment,  because  from  the  case  in  the  recorf  it 
api^ears  that  the  jury  wju>  sworn  to  try  an  issue  joined. 

3d,  The  court  erred  in  entering  upon  the  judgment  that  it  did 
enter,  as  appears  of  lecord,  same  being  for  Side  of  property. 

4th.  There  Wiis  error  in  tiie  verdict  and  judgment  finding  tlie 
property  subject  to  appellees'  attiichment. 

It  is  claimed  by  counsel  for  the  ap|>el]ccs  in  this  conrt  tliat  said 
deed  of  assignment  is  void  <'is  to  creditors  u{>on  two  grounds* 

1.  Because  the  assignment,  after  pi'eferring  certain  creditors, 
stipulates  for  a  release  from  the  creditors  who  are  to  be  paid  pro 

*  Sf f  CtUUn*  V.  DatiH,  pott. 
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rala  out  of  tiie  proceeds  of  the  proi)erty  assiguetl  after  the  pajmevt 
of  the  preferred  creditors. 

The  Lmguage  of  the  iissignment  on  that  point  is  as  follows:  ''To 
distribute  and  pay  the  remainder  of  said  proceeds  ratably  and  m 
equal  proportion  to  my  other  creditors  in  satisfaction  and  release 
of  all  my  debts  by  me  owing.'* 

2.  That  said  deed  reserves  to  the  assignor  any  surplus  of  said 
])roceeds.  The  language  is  as  follows:  ''To  repay  me,  my  execu- 
tors and  administrators  and  assigns,  tlie  residue  of  said  proceeds, 
if  any  there  be." 

As  to  the  first  ground  urged  the  authorities  are  numerous  and 
coiifiicting,  and  counsel  have,  with  commendable  industry,  brought 
to  our  attention  a  large  number  of  cases  bearing  on  the  subject. 

The  question  in  this  State  is  an  open  one. 

In  Wallers  v.  Whitlock,  0  Fla.  87,  an  assignment  was  involved 
which  contained  a  clause  of  the  same  legal  import  as  the  first  above 
quoted,  as  to  release  by  creditor  of  the  assignor,  but  in  that  case 
the  point  was  conceded  by  counsel  and  the  court  said.  "Here  we 
will  remark  that  it  has  not  been  contended  by  counsel  for  the  ap- 
pellee that  the  assignment  is  not  valid,'*  and  this  question  was  not 
passed  on  by  the  court. 

In  England  the  doctrine  that  a  failing  debtor  can  by  deed  of  as- 
signment of  his  whole  property  stipulate  therein  for  a  release  from 
his  creditors  has  been  uniformly  maintained;  such  stipulations 
have  been  held  valid  even  against  a  claim  of  the  crown.  A'Dtg  v. 
Waison,  3  Exch.  6;  5  Eiig.  L.  &  E.  431. 

The  Supreme  Court  of  Rhode  Island  also  sustains  these  stipula- 
tions. See  Nu/hfingale  v.  Harris^  6  R.  I.  321,  and  the  courts  of 
the  following  States  Pennsylvania,  Mechanics'  Bank  v.  Gonnan, 
8  Watts  &  Scrg.  304,  Maryland,  McCall  v.  Huikley  <6  Woodward, 
4  Gill,  128;  KitfewcU  v.  Stewart,  8  Gill,  472.  In  both  these  eases 
however  there  was  a  divided  court.  Alabama,  Rankin  v.  Lodor, 
21  Ala.  380;  Main*>,  Fnx  v.  Adams,  5  Me.  245;  Arkansas,  Clayton 
V.  Johnston,  30  Ark.  406;  s.  c,  38  Am.  Rep.  40.  See  also  Bras- 
hear  v.  Westy  7  Pet.  615,  and  Habrey  v.   Whiting,  4  Mason,  206. 

The  leading  case  declaring  the  contrary  doctrine  is  Grover  v. 
Waheinan,  11  Wend.  189;  s.  c,  25  Am  Dec.  624.  The  court  in 
that  case  says:  "An  assignment  containing  a  provision  making  a 
preference  to  certain  creditors  iii  the  distribution  of  the  assigned 
property  to  depend  upon  the  execution  by  them  of  a  release  to  the 
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debtor  of  all  claims  against  him  is  void,  and  being  void  in  part  as 
to  creditors  is  void  in  ioto.^^ 

In  Ohio,  Atkinson  v.  Jordan,  5  Ohio,  178;  s.  c,  24  Am.  Dec. 
281;  North  Carolina,  Hafner  v.  Irwvi,  1  Ircd.  490;  s.  c,  34  Am. 
Dec.  300;  Mississippi,  Eobbifis  v.  Emhry,  1  Sm.  &  Marsh.  208; 
Missouri,  Drake  v.  Rogers,  6  Mo.  317;  Georgia,  Miller  v.  Conklin, 
17  Gu.  430;  Texas,  Carlton  v.  Baldwin,  22  Tex.  724;  Tennessee^ 
Wilde  V.  Rauhngs,  1  Head,  34,  and  in  Colorado,  Dtiggan  v.  BlisSy 
4  Col.  223;  s.  c,  34  Am.  Rep.  80,  the  jnunciple  laid  down  m  Grover 
V.  Wakeinan,  supra,  is  followed.  We  are  inclined  to  adopt  the  con- 
clusions and  approve  the  reasoning  of  the  courts  which  hold  stipula* 
tions  in  a  deed  of  assignment  requiring  a  creditor  to  release  his 
debtor  as  a  condition  to  participating  in  the  proceeds  of  his  estate, 
to  be  void. 

It  is  chiimcd  by  the  counsel  for  the  appellant  that  the  language 
used  in  this  assignment,  '*  in  satisfaction  and  release  of  all  my  debts 
by  me  owing,"  is  not  a  condition  addressed  to  creditoi*s,  but  is  an 
instruction  to  the  assignee.  Its  effect  is  the  same.  In  the  one 
instance  you  say  to  the  creditors,  you  cannot  be  paid  unless  you 
release  your  debtor,  in  the  other  you  say  to  the  assignee,  do  not 
pay  the  creditor  unless  he  releases  the  debtor.  In  either  the  credi- 
tor is  required  to  release  all  indebtedness,  while  only  receiving  a 
part  of  his  debt.  In  the  ciises  above  quoted  in  7  Peters,  G15,  and 
in  4  Mason,  20G,  Chief  Justice  Marshall,  in  delivering  the  opinion 
of  the  court  in  the  former  case,  said.  **  Yet  we  are  far  from  being 
satisfied,  that  upon  general  principles,  such  a  deed  ought  to  be  sus- 
tained," and  Mr.  Justice  Story,  m  the  latter,  said.  **  While  giv- 
ing effect  to  the  contrary  principle  from  what  he  understood  at  that 
time  to  be  the  weight  of  authority,  that  if  the  question  had  been 
new  and  many  estates  had  not  been  passed  upon  the  faith  of  such 
assignments,  the  strong  inclination  of  his  own  mind  would  have 
been  ag^iinst  their  validity."  It  is  said  m  Bu'rrill  Assign. 
2G7:  ''The  rule  is  clearly  settled  against  the  validity  of  the 
sti])ulations  m  question,  and  the  decisions  m  Ohio,  Missouri,  Missis- 
sippi and  Georgia,  have  thrown  great  weight  in  the  scale."  Further, 
pages  2G7  and  268:  "  It  is  true  the  Supreme  Court  of  the  United 
States  sustained  an  assignment  containing  a  stipulation  for  a  release, 
but  this  W2is  done  with  marked  reluctance,  and  only  because  the 
court  felt  itself  bound  by  the  construction  which  had  previously 
been  given  by  the  courts  of  Pennsylvania  to  the  statute  of  that 
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State.**  Again,  ^'taking  into  consideration  the  opinion  ezpresaed 
by  Chief  Justice  Marshall,  in  Brashear  v.  Weat^  stipra,  it  seems 
lu'obable  that  should  a  case  be  brought  before  the  Supreme  Court 
of  the  United  States  which  could  be  decided  on  general  principlefl^ 
and  free  from  the  controlling  influence  of  State  constniction,  the 
decision  would  be  against  the  right  to  stipulate." 

Mr.  fiumpaays  *'  the  doctrine ''  holding  such  stipulation  Toid ''  is 
supi>orted  by  the  weight  of  authority.''     Bump  Fraud.  Oonv.  427. 

Counsel  ior  appellees  insist  also  that  the  clause  reserving  the 
surplus  to  the  assignor  quoted  above  vitiates  the  assignment. 

We  think,  notwitlistanding  there  is  some  conflict,  the  weight  of 
authority  is  against  such  a  reservation  when  the  assignment  con- 
templates a  pro  rata  payment  to  certain  creditors  contingent  npon 
tlieir  releasing  him  from  all  indebtedness.  In  case  any  of  the  cred- 
itors decline  to  accept  the  offer,  the  portion  coming  to  them  would 
be  returned  to  tlie  assignor.  This  is  a  contingency  upon  the  hap- 
ix'uing  of  which  a  pai*t  of  his  estate  would  be  returned  to  him 
while  he  hud  outstanding  unsatisfied  debts.  Most  of  the  courts 
that  hold  ihat  an  assignment  which  exacts  a  release  as  a  condition 
to  piirticiiuition  lu  the  assignor's  estate  is  valid,  hold  also  that  snch 
assignment  must  convey  all  the  property  of  the  debtor.  See  oases 
cited  218  to  the  validity  of  stipulations  for  release,  mfra^  and  also 
Hump  Fraud.  Conv.  429,  430.  There  was  no  error  m  the  charge 
of  the  court. 

[Minor  questions  omitted.] 

JudgtMfU  affirmmL 

Jones  t.  Townsend's  Administratrix. 

en  Fla.  ttL) 
Libel  — privileged  pttbheatum  —  candidate  far  office, 

A  false  pobHcmiion  in  a  newspaper  that  a  candidate  for  public  office  is  under 
indictment  for  a  felonj  is  not  privilegod.    (See  note,  p.  685.) 

LIBEfj.     The  opinion  states  the  point.     The  plaintiff  had  judg- 
ment below. 

Randall,  Walkers  *  fMar  aad  R.  B.  ArchtMd,  for  sppellanti. 
U.  H.  BuckinaUf  for  appellee. 
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Raney,  J.  1.  (a.)  The  appellants  in  support  of  their  demurrer 
to  the  declaration  assert  the  gravamen  of  the  charge  to  be  that  the 
libel  imputed  to  the  plaintiff  the  commission  of  a  felony  and  that 
he  had  been  indicted  for  such  felouy^  the  cliargo  being  that  he  had 
been,  as  defendants  were  informed,  indicted  for  not  cancelling  the 
stamps  on  empty  hquor  casks,  the  contents  of  which  he  had  sold. 
This  charge  they  contend  is  not  an  offense  against  the  State  or 
United  States  laws. 

[Omitting  this  and  other  minor  questions.] 

Ic  IS  claimed  by  the  appellants  that  the  publication  is  priviIoge<l. 
The  Supreme  Court  of  the  United  States,  in  WJiile  v.  yichols,  3 
How.  291,  lays  down  the  following  conclusions:  **  1st.  That  every 
publication,  either  by  writing,  printing  or  pictures,  which  charges 
upon  or  imputes  to  any  person  that  which  renders  him  liable  to 
punishment,  or  which  is  calculated  to  make  him  infamous  or  odious 
or  ridiculous  is  prima  facte  a  libel,  and  implies  malice  in  the 
author  and  publisher  toward  the  person  concerning  whoui  the 
publication  is  made;  and  that  proof  of  malice  can  never  be  required 
in  such  cases  of  the  party  complaining,  beyond  proof  of  tlie  i)ub- 
lication  itself,  but  justification,  excuse  or  extenuation  must  ciich 
be  shown,  if  either  can  be,  by  the  defendant.  2d.  That  the 
description  of  cases,  recognized  as  privileged  communications, 
must  be  understood  as  exceptions  to  the  above  rule,  and  as  being 
founded  upon  some  apparently  recognized  obligation  or  motive^ 
legal,  moral,  or  social,  which  may  fairly  be  presumed  to  have  led  to- 
the  publication,  and  therefore  prima  facie,  relieves  it  from  that, 
just  implication  from  which  the  above  general  rule  of  law  is. 
deduced.  The  rule  of  evidence  as  to  such  exce])ted  cases  is  liccord- 
ingly  changed  so  as  to  impose  it  on  the  plaintiff  to  remove  those 
presumptions  flowing  from  the  seeming  obligations  and  situation, 
of  the  parties,  and  to  require  of  him  to  bring  home  to  the  defend- 
ant the  existence  of  malice  as  the  true  motive  of  his  conduct." 
In  these  excepted  cases,  as  we  understand  the  hnv,  the  seeming 
obligations  and  relations  of  the  parties  standing  m  them  create  of 
themselves  in  law  a  presumption  that  the  defendant  was  not  insti- 
gated by  malice  in  making  the  publication,  and  this  presumption 
must  be  overcome  by  the  plaintiff.  In  such  excepted  or  privileged 
cases  malice  may  exist,  but  it  is  not  prima  facie  presumed  to  exist; 
still  it  may  be  shown  by  the  excess  of  tlie  language  used  bythe 
defendant,  or  by  other  attendant  circumstances  indicating  malice. 
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Hiui  overcoming  the  pi*esiimptioii  natunilly  obtaining  in  such 
excepted  cases.  Atwell  v.  }fcInioshy  120  Mass.  183;  Fryer  v. 
Kennersly,  15  0.  B.  (N.  S.)  422;  5  E.  &  B.  528.  Malice  is  implied 
from  newspai)cr  publications  the  same  as  from  t!ie  publicatioa 
otherwise  of  similar  matter.  Foater  v.  Scrtpps,  39  Mich.  376; 
Jiooi  V.  Ki7ig,  7  Cow.  C13,  713;  Smart  v.  Biancfiard,  42  X.  H.  137, 
and  supra;  Barr  v.  Moore,  87  Penn.  St.  3S5;  s.  c,  30  Am.  Rep. 
367;  Eviston  v.  Cramer^  47  Wis.  659. 

We  do  not  think  the  publication  in  question  privileged  though 
made  by  a  newspaper  and  of  a  candidate  for  office. 

Our  bill  of  rights  provides  that  ''every  citizen  may  freely  speak 
and  write  his  sentiments  on  \\\\  subjects,  1>eing  responsible  for  the 
abuse  of  that  right,  and  no  law  shall  bo  passed  to  restrain  or  abridge 
the  liberty  of  speech  or  the  press.  In  all  criminal  prosecutions  or 
civil  actions  for  libel  the  truth  may  be  given  in  evidence  to  the 
jury,  and  if  it  should  ap|)ear  that  the  matter  charged  as  libellous  is 
true,  but  was  published  for  good  motrves,  the  party  shall  be  ac- 
quitted or  exonerated." 

The  liberty  of  the  press  mcams  simply  that  no  previous  license  to 
publish  shall  be  required,  but  not  that  the  publisher  of  a  newspaper 
shall  be  any  less  responsible  than  another  person  would  be  for  pub- 
lishing otherwise  the  same  libelous  matter.  Davidson  v.  Duncaiiy 
7  E.  &  B.  229;  Sheckellw  Jackson,  10  Cush  25;  Sweeney  v.  Baker, 
13  W.  Va.  182;  s.  c,  31  Am.  Rep.  757;  Evision  v.  Ci^ainer,  57 
Wis.  570;  Tilson  v.  Bobbins,  68  Me.  295;  s.  c,  28  Am.  Rep.  50; 
Smarl  v.  Blancliard,  42  N.  H.  137. 

On  the  introduction  of  the  printing  press  into  England  it  was 
regarded  as  a  State  right,  and  subject  to  the  coercion  of  the  crown; 
and  was  regulated  by  the  king's  proclamations,  charters  and 
licenses,  and  star  chamber  decrees;  and  it  was  licensed  by  the  long 
parliament.  Townsh.  Libel  and  Slander,  note  3.  The  press  does 
not  possess  any  jmmunitics  or  privileges  sis  to  publishing  liljcls 
which  are  not  shared  by  every  individual.  Ahlnch  v.  Press  PrnU" 
viff  6V;.,  9  Minn.  138.  It  hiis  no  privilege  excusing  it  in  ])rinting 
libels  of  which  any  other  publication  would  not  be  excused.  Foster 
v.  Scripps,  39  Mich.  376. 

In  Booty.  King,  7  Cow.  628,  Savage,  Ch.  J.,  said:  "  It  luis  l)cen 
contended  that  indulgence  should  be  shown  to  the  defendants  as  con- 
diK'tors  of  the  press,  whose  duty  it  is  to  communicate  to  their  readers 
what  passes  in  the  legislature,  but  that  their  relation  to  the  public  is 
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one  whioh  takes  the  case  out  of  the  general  rale  and  imposes  proof 
of  express  malice  on  the  plain  till.  Their  right  to  publish  the  truth 
is  not  questioned,  but  it  is  denied  that  in  tlie  capacity  of  editors 
of  a  newspaper  they  have  any  rights  than  such  as  are  common  to 
alL  The  liberty  of  the  press  will  not  be  invaded  by  requiring  the 
conductors  of  our  presses  to  stand  responoiblo  for  the  truth  of  what 
they  publish.*'  Nor,  we  will  add,  by  requiring  them  to  show  the 
same  ''good  motives''  which  the. bill  of  rights  requires  of  all.  In 
Davidson  v.  Duncan,  7  E.  &  B.  231,  Lord  Cakpbell  said,  "in 
what  an  unhappy  situation  the  calumniated  person  would  be  if  the 
calumny  might  be  published,  and  yet  he  could  not  bring  an  action 
and  challenge  the  publishers  to  prove  its  truth." 

A  candidate  for  office,  it  is  true,  puts  the  character  of  his  fitness, 
abilities  and  qualifications  for  the  office,  in  issue.  His  conduct  and 
acts,  whatever  they  may  be,  may  be  freely  commented  on  and 
boldly  censured.  The  mere  injustice  of  criticism  made  of  his  real 
acts  or  conduct  is  no  ground  of  recovery,  whether  such  harsh  criti- 
cism be  made  by  a  newspaper  or  by  a  voter,  or  other  person  having 
an  interest  in  the  election;  no  malice  will  be  implied  in  such  cases. 
But  defamatory  assaults  on  his  private  character,  the  publication 
of  falsehood  in  imputing  to  him  crime  or  moral  delinquency^  can- 
not be  justified  on  the  ground  of  criticism,  nor  claimed  to  be  privi- 
leged, or  to  be  presumed  to  have  been  made  without  malice,  but 
with  good  motives.  In  'Boot  v.  Kingy  7  Cow.  G26,  the  chief 
justice  said:  '^  I  fully  subscribe  to  the  doctrine  of  Chief  Justice 
Parsoxs  (4  Mass.  1G9),  that  when  any  man  shall  become  a  candi- 
date for  an  elective  office,  he  puts  his  character  in  issue  with  respect 
to  his  fitness  and  qualifications  for  the  office;  that  publications  of 
the  truth  on  that  subject  are  not  libellous,  and  that  the  publication 
of  falsehood  against  public  officers  or  candidates  deserves  punish- 
ment." In  Leiois  v.  Few,  5  Johns.  35,  Thompson*,  J.,  said:  *'It 
would,  in  my  judgment,  be  a  monstrous  doctrine  to  establish 
that  when  a  man  becomes  a  candidate  for  an  elective  office,  he 
thereby  gives  to  others  a  right  to  accuse  him  of  any  imaginable 
crime  with  impunity.  If  a  man  has  committed  a  crime  any  one 
has  a  right  to  charge  him  with  it,  and  is  not  responsible  for  the 
accusation,  and  can  any  one  wish  for  more  latitude  than  this?' 
In  Hamilton  v.  Bno,  81  N.  Y.  116,  it  is  held  that  the  official  acts 
of  a  public  functionary  may  be  fully  criticised  and  entire  freedom 
of  expression  used  in  argument,  sarcasm  and  ridicule  npon  the  act 
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itself,  and  thtit  the  occasion  will  excuse  every  thing  bat  actual 
malice  and  evil  purpose  in  the  critic;  but  the  occasion  will  not  of 
itself  excuse  an  attack  upon  the  character  and  motive  of  the  officer; 
to  excuse  this  the  critic  must  show  the  truth  of  what  he  has  uttered. 
To  accuse  one  holding  a  public  office  of  an  offense  is  not  privileged, 
and  if  the  charge  be  false  the  utterer  is  liable  however  good  his 
motives,  and  this  although  the  libel  relate  to  an  act  of  the  officer 
in  discharge  of  his  official  duties.  In  Buncombe  v.  Daniel,  supra 
(8  C.  &  P.  2.i2),  the  libel  was  published  in  a  newspaper  and  reflected 
on  the  character  of  a  candidate,  tuid  Chief  Justice  Dekman  said, 
that  although  the  privileges  of  electors  are  large  they  will  not 
justify  the  publication  of  every  fact  relating  to  the  private  character 
of  a  candidate.  In  Sweeney  v.  Baker,  13  W.  Va.  182;  s.  c,  31  Am. 
Rep.  757,  it  was  held  that  if  a  publication  be  made  in  a  newspaper 
of  a  candidate  for  office  with  reference  to  his  moral  qualifications, 
which  is  libellous  in  its  character,  the  party  making  such  a  publican 
tion  may  be  held  liable  therefor,  unless  he  proves  the  charge  made 
to  be  true,  and  it  will  not  in  such  case  be  sufficient  to  prove  that 
the  party  publishing  had  good  reason  to  believe  and  did  believe  it 
to  be  true.  From  the  publication  of  such  libellous  charges  the  law 
implies  malice  as  well  as  damages  to  the  plaintiff,  and  the  jury  may, 
upon  proof  of  the  publication  only,  render  a  verdict  for  substantial 
damages. 

In  Duncombe  v.  Daniels,  it  is  held  squarely  that  the  fact  that 
plaintiff  was  a  candidate  and  the  defendant  a  voter  did  not  bring 
the  case  within  the  rules  respecting  privileged  communications 
(8  C.  &  P.  222),  and  in  Commonwealth  v.  Olap,  4  Mass.  163,  that 
publication  of  the  truth  concerning  the  character  of  a  public  elec- 
tive officer,  and  relating  to  his  qualifications  for  such  office,  with 
intent  to  inform  the  people,  is  not  libel,  and  that  the  publication 
of  falsehood  and  calumny  against  public  officers  and  candidates  is 
a  very  high  offense;  and  in  Curtis  v.  Mussey,  6  Gray,  261,  that  a 
discourse  delivered  pending  the  canvass  for  an  election  of  a  mem- 
ber of  Congress  upon  the  opinion  and  decision  of  a  commissioner 
of  the  United  States  Circuit  Court,  remanding  a  fugitive  from 
service  under  the  fugitive  slave  lav,  and  containing  passages  accus- 
ing the  commissioner  of  "legal  Jesuitism,"  of  prejudice  and  want 
of  feeling,  '^  of  a  partisan  and  ignoble  act,"  and  comparing  him  to 
Pilate  and  Judas,  is  not  a  privileged  communication.  In  Eviston 
V.  Crmner,  57  Wis.  570,  a  newspaper  article,  stating  among  other 
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things  that  it  was  charged  against  the  plaintiff  while  holding  office 
of  sealer  of  weights  and  measures  he  had  made  a  practice  of  tam- 
pering with  the  weights  of  scales  in  order  to  swell  the  fees  of  the 
office,  was  held  not  to  be  privileged.  In  Rearick  v.  Wilcox,  81  111. 
77,  it  was  held  that  the  fact  that  the  defendant,  as  the  proprietor 
of  a  newspaper,  in  publishing  a  libellous  article  against  the  plaintiff, 
who  was  a  candidate  for  office  was  actuated  by  what  he  believed  to 
be  for  the  public  good,  cannot  be  taken  and  considered  in  mitigation 
of  damages.  An  intention  to  serve  the  public  good  does  not  au- 
thorize a  defamation  of  private  character.  ^^  We  are  aware,"  sajs 
the  court,  ''of  no  case  which  goes  so  far  as  to  hold  that  private 
character  of  a  person  who  is  a  candidate  for  office  can  be  destroyed 
by  the  publication  of  a  libellous  article  in  a  newspaper,  notwith- 
standing the  election  may  be  attended  with  the  excitement  and  feel- 
ing that  not  unfrequently  enters  into  our  elections.  *  »  *  The 
law  requires  the  appellee  as  the  publisher  of  a  journal  to  publish 
facts,  and  not  libellous  articles.  The  character  and  reputation  of 
the  appellant  were  as  sacred,  and  as  much  entitled  to  protection, 
when  a  candidate  for  office  as  at  any  other  time."  In  Aldrich  v. 
Press  Printing  Co.,  9  Minn.  133,  libellous  matter  published  against 
a  candidate  for  a  public  office  is  held  not  to  bo  privileged  com- 
munication. ^'  We  have  never  supposed  that  the  freedom  of  speech 
in  this  country  could  be  carried  to  such  an  extent,  yet  if  sncli  is 
the  law  as  to  an  article  published  in  a  public  journal,  there  can  be 
no  good  reason  why  it  does  not  extend  to  all  channels  of  communi- 
cation pending  an  election."  Assuming  that  the  case  of  Marks  v. 
Baker,  28  Minn.  162,  is  to  be  taken  as  in  conflict  with  the  preced- 
ing case  we  prefer  the  rule  of  Aldrich  v.  Press  Printing  Compayiy. 
In  Marks  v.  Baker,  the  libellous  article  was  a  discussion  of  two 
official  reports,  between  which  there  was  a  discrepancy,  the  plain- 
tiff having  failed  to  charge  himself  with,  but  had  in  fact  accounted 
for,  certain  moneys.  We  do  not  see  that  a  charge  of  embezzle- 
ment was  necessary  or  fair,  though  there  was  much  to  go  in 
mitigation  of  damages.  We  consider  the  doctrine  of  Hamilton  v. 
JEVto,  81  N.  Y.  116,  to  be  preferable,  it  too  being  the  case  of  ah 
official  report.  In  Palmer  v.  City  of  Concord,  48  N.  H.  211,  it  was 
held  that  publications  charging  an  army  with  cowardice,  or  with 
improper  treatment  of  non-combatants,  are  prima  fa^ie  libellous, 
and  unless  justified  or  excused  are  punishable  by  indictment;  and 

that  newspaper  publications  alleging  maladministration  of  public 
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affairs  are  not  libellous  by  reason  of  any  prima  facie  defamatory 
matter  therein  contained,  if  the  publisher,  believing  upon  reason- 
able grounds  that  the  facts  alleged  were  true,  published  them  in 
good  faith  for  the  purpose  of  inducing  a  reform,  but  if  his  motive 
was  not  a  justifiable  one,  the  truth  of  the  h\ct&  alleged  would  not 
constitute  a  defense  to  an  indictment  for  libel.  There  was  nothing 
in  the  allegations  of  maladministration  whicli  reflected  on  the  pri- 
vate character  or  motives  of  the  officers  of  the  general  government, 
*'  If  information  given  in  good  faith  to  a  private  individual  of  the 
misconduct  of  his  servant  is  privileged,  equally  so  must  be  a  com. 
munication  to  the  voters  of  a  nation  concerning  the  misconduct  of 
those  whom  tliey  are  taxed  to  support,  and  whose  continuance  in 
any  service  virtually  depends  on  the  national  voice.  To  be  effectual, 
the  latter  communication  must  bo  made  in  such  form  as  to  reach 
the  public."  We  see  nothing  in  the  matter  of  the  criticism  upon 
the  national  administration  which  is  libellous,  nor  is  there  any  show- 
ing of  communication  to  any  one  not  interested.  There  is  nothing 
in  Crane  v.  Boston^  13  Rep.  650,  reflecting  on  the  personal  char- 
acter of  the  plaintiff. 

The  canon  tlint  *^  a  communication  made  bona  fide  upon  any  sub- 
ject matter  in  which  the  party  communicating  has  an  interest,  or 
in  reference  to  which  he  has  a  duty,  is  privileged  if  made  to  a  per- 
son having  a  corresponding  interest  or  duty,  although  it  contained 
,  criminating  matter  which  without  this  privilege  would  be  slander- 
ous and  actionable, *'  is  invoked  by  appellants.  Baron  Parke,  in 
Tooff(fO(l\,  Spy  ring,  1  C,  M.  &  R.  193,  said:  "In  general  an  ac- 
tion lies  for  the  malicious  publication  of  statements  which  are  false 
in  fact,  and  injurious  to  the  character  of  another  (within  the  well- 
known  limits  as  to  verbal  slander),  and  the  law  considers  such  pub- 
lica-ion  us  malicious  unless  it  is  fairly  made  by  a  person  in  the  dis- 
charge of  some  public  or  private  duty,  whether  legal  or  moral,  or 
in  the  conduct  of  his  own  affairs,  in  matters  where  his  interest  is 
concerned.  In  such  cases  the  occasion  prevents  the  inference  of 
malice,  which  the  law  draws  from  anauthorized  communications, 
and  affords  a  qualified  defense,  depending  upon  the  absence  of 
actual  malice.  If  fairly  warranted  by  any  reasonable  occasion  or 
exigency,  and  honestly  made,  such  communications  are  protected 
for  the  common  convenience  and  welfare  of  society;  and  the  lair 
has  not  restricted  the  right  to  make  them  within  any  named  limits.^' 

Admitting  for  the  sake  of  argument  that  the  above  legal  canon 
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will  cover  the  case  of  an  elector  or  citizen  of  a  municipality  who 
makes  solely  to  the  other  electors  or  citizens  or  inhabitants  and 
persons  happening  to  bo  in  it  at  the  time,  a  communication  of  the 
kind  in  question,  though  false,  and  places  the  burden  upon  the  plain- 
tiff to  show  malice,  still  this  does  not  cover  the  case  where  it  is 
of  a  candidate  for  office  in  such  municipality^  and  is  published  in 
a  newspaper  having  the  circulation  that  the  defendants'  paper  is 
shown  to  have  had.  The  case  of  Toogood  v.  Spyring  teaches 
nothing  if  it  does  not  establish  this.  There  was  no  necessity  for 
so  publishing  it.  The  protection  of  the  privilege  may  be  lost  by 
the  manner  of  its  exercise,  though  the  behef  in  the  truth  of  tiie 
charge  exist.  In  Dunconibe  v.  Daniel,  supra,  it  was  claimed  that 
the  publication  in  the  Morning  Post  was  privileged  on  the  ground 
that  an  elector  is  justified  iii  apprising  constituents  of  any  circum- 
stances affecting  the  character  of  a  candidate,  if  he  boiia  fido  believes 
it  to  be  true.  Coleridge,  J.,  said:  **  You  must  carry  the  argu- 
ment further  and  show  that  he  is  at  liberty  to  make  the  communi- 
cation to  all  the  world.''  The  express  admissions  made  upon  the  rec- 
ord as  to  the  circulation  of  the  defendants'  newspaper  are  conclusive 
against  any  contention  that  the  communication  complained  of  was 
made  solely  to  persons  having  a  corresponding  interest,  or  that  they 
did  not  knowingly  publish  it  to  numbers  having  no  interest  in  the 
matter,  and  this,  too,  without  any  necessity  therefor.  Admitting 
that  the  subject-matter  might  have  been  privileged  if  made  solely 
to  fellow-electors  or  others  in  the  municipality,  the  defendants  are 
not  relieved  of  the  broadcast  publication  by  the  fact  that  they  are 
publishers  of  a  newspaper.  In  Padmore  v.  Lawrence,  11  A.  &  B. 
380,  there  is  nothing  inconsistent  with  the  above.  The  defendant, 
in  the  presence  of  a  third  person,  not  an  officer  or  a  justice,  charged 
plaintiff  with  having  stolen  his  property,  and  afterward  repeated 
the  charge  to  another  person,  also  not  an  officer  of  justice,  who 
was  called  in  to  search  such  plaintiff  with  the  consent  of  the  latter, 
and  it  was  held  that  the  charge  was  privileged  if  the  defendant 
believed  in  its  truth,  acted  bona  fide,  and  did  not  make  the  charge 
before  more  persons  or  in  stronger  language  than  was  necessary, 
and  that  it  was  a  question  for  the  jury  and  not  the  judge,  whether 
the  facts  brought  the  case  within  the  rule. 

In  Davidson  v.  Duncan,  7  E.  &  B.  229  (A.  D.  1857),  it  is  held 
that  the  publication  of  matter  defamatory  of  an  individual  is  not 
privileged  because  the  libel  is  contained  in  a  fair  report  in  a  news- 
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paper  of  what  passed  at  a  public  meetings  and  it  is  said  that  a  fair 
account  of  proceedings  not  ex  parte  in  a  court  of  justice  is 
privileged,  the  reason  being  that  the  balance  of  public  benefit  from 
publicity  is  great  and  the  inconvenience  arising  from  the  chance.of 
injury  to  private  character  being  small  as  compared  to  the  conven- 
ience of  publicity^  and  the  proceedings  being  under  the  control  of 
the  judges,  ''but  it  has  never  yet  been  contended  that  such  a 
privilege  extends  to  a  report  of  what  takes  place  at  all  public  meet- 
ings. Even  if  confined  to  a  report  of  what  was  relevant  to  the 
object  of  the  meeting  it  would  extend  the  privilege  to  an  alarming 
extent  ♦  *  *  The  legislature  may  think  fit  to  extend  the 
privilege  of  publication  beyond  the  limits  to  which  it  now  goes.  If 
it  does  it  can  impose  such  restrictions  on  the  extension  as  it  thinks 
fit.  We,  in  a  court  of  law,  can  only  say  how  the  law  now  stands;  and 
according  to  that,  it  is  clear  the  action  lies  and  the  plea  is  bad." 
Speaking  of  the  privilege,  as  to  judicial  proceedings,  Wightman, 
J.,  said,  ''prima  facie  it  is  actionable  to  publish  a  repetition  of 
what  is  injurious  to  another,  unless  justified  by  truth,  or  by  iu 
being  a  fair  report  of  what  has  been  said  in  a  public  judicial  pro- 
ceeding, not  ex  parte,  or  it  may  be  in  parliament. '^  In  Heamy, 
Stowelly  12  A.  &  E.  719,  it  was  held  that  if  the  publication  had  been 
libellous  it  would  not  have  been  justifiable,  on  the  ground  that  ifc 
was  promulgated  at  public  meeting  called  to  petition  parliament 
against  making  a  grant  in  support  of  a  Roman  Catholic  college.  In 
Smith  V.  HigginSy  16  Gray,  251,  the  communication  was  by  a  voter 
and  tax  payer  to  a  town  meeting  having  power  to  decide  on  the 
application  of  the  plaintiffs  for  a  reimbursement;  there  was  no 
newspaper  publication.  In  Harrison  v.  Bushy  5  E.  &  B.  344  (1855). 
the  communication  praying  for  a  removal  from  office  was  claimed 
not  to  be  privileged  because  addressed  to  the  home  secretary, 
whereas  properly  it  should  have  been  addressed  to  the  keeper 
of  the  great  seal.  It  was  held  that  the  above  canon  applies 
when  the  communication  is  made  to  a  person  not,  in  fact,  having 
such  interest  or  duty,  but  who  might  reasonably  be,  and  is  sup- 
posed by  the  party  making  such  communication  to  have  such  in- 
terest or  duty,  and  that  though  in  this  case  it  should  have  been 
addressed  to  the  keeper  of  the  great  seal,  whose  advice  was  gen- 
erally acted  upon  in  such  cases,  yet  it  might  be  considered  as  ad- 
dressed to  the  queen  though  the  home  secretary,  who  might  him- 
self have  caused  inquiry  to  be  made,  have  communicated  with  the 
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keeper,  and  iu  effect  recommended  the  removal  of  the  plaintiff. 
There  was  no  newspaper  publication.  If  we  assume  a  case  where 
the  matter  is  privileged  if  made  to  the  inhabitants  of  a  munici- 
pality having  a  corresponding  interest  to  that  of  the  person  com- 
mnnicating  it,  and  then  assume  that  said  person  is  not  the  pub- 
lisher of  a  newspaper,  yet  communicates  it  to  a  degree  equivalent 
to  the  circulation  of  the  defendants'  newspaper,  does  not  the  priv- 
ilege become  entirely  lost  in  the  manner  of  its  exercise? 

Our  conclusion  is  that  the  liberty  of  the  press  is  nowise  infringed 
upon  by  the  rule  that  when  newspapers  publish  charges  imputing 
crime,  or  moral  delinquency,  to  candidates  for  elective  offices,  the 
publishers  should  previously  see  to  their  correctness.  Moreover 
we  do  not  recognize  the  moral  obligation  upon  the  publisher,  what- 
ever may  be  the  candidate's  want  of  mental  or  other  qualifications 
for  office,  to  publish  contrary  to  the  fact  that  he  is  under  indict- 
ment for  a  felony  or  to  otherwise  assail  his  private  character  or 
impute  moral  delinquency  to  him.  It  is  enough  to  permit  him  to 
show  all  circumstances  indicative  of  a  less  degree  of  malice,  and  in 
mitigation  of  damages. 

Considering  all  the  testimony  in  this  case,  we  are  unable  to  say 
that  a  communication  of  qualified  privilege  throwing  the  burden 
on  the  plaintiff  is  shown;  nor  does  the  declaration  upon  its  face 
nuike  a  case  of  such  privilege.     Enslotv  v.  Cramer y  47  Wis.  669. 

What  we  have  said  is  sufficient  without  going  specially  over  each 
of  the  numerous  exceptions.  The  vei^dict  must  be  set  aside,  the 
judgment  is  reversed  and  the  case  remanded  for  such  proceedings 
as  may  be  proper. 

Judgment  reversed  aivd  case  remahded. 

XoTK  BY  THE  Repqrtbr. —  See  57  Am.  Rep.  214,  and  note,  222. 

In  HamiUon  v.  Bno,  81  N.  Y.  116,  approved  in  the  principal  case,  the  plain- 
tiff, who  was  assistant  sanitary  inspector  of  the  board  of  health  of  the  city  of 
New  York,  in  the  discharge  of  his  duties  made  a  report  to  the  superintendent 
of  the  health  department,  wherein  as  is  stated  in  the  complaint,  he  "  highly 
commended  the  pavement  made  and  furnished  by  the  Grahamite  Pavement 
CV>mpany  as  a  pavement  of  great  excellence, "  giving  statistics,  etc.  This  report 
was  published  in  the  "  OUy  Record^  the  official  paper  of  the  city.  Defendant 
thereupon  wrote  a  letter,  which  was  published  in  the  "  Tribune"  containing 
the  following  in  relation  to  plaintiff  and  his  report:  **A  young  assistant 
inspector  of  the  board  of  health  by  the  name  of  A.  McLane  Hamilton  has 
thought  it  worth  while  to  look  outside  of  the  district  assigned  him,  and  to 
write  to  his  superior  officer  in  tlie  healtli  Imard  a  letter  recommending  the 
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Grabamite  pavement.  Tliis  letter,  it  would  appear,  was  written  under  the 
dictation  of  the  Grabamite  Pavement  Companj,  or  without  a  full  inquiry  into 
the  merits  of  the  subject.  What  object  there  was  in  the  production  of  this 
letter  it  might  bo  difficult  to  learn.  It  is  understood  that  the  stock  of  the  Gra- 
bamite Company  has  been  placed  '  where  it  will  do  the  most  good/  and  the 
name  of  at  least  one  officer  of  the  city  government  can  be  given  who,  on  taking 
official  position,  where  it  was  supposed  he  might  have  to  advocate  or  oppose 
this  pavement,  returned  to  the  company  stock  which  had  been  presented  to 
him.  When  such  an  example  is  known,  those  who  step  aside  from  the  strict 
line  of  duty,  to  advocate  something  outside  of  their  proper  official  sphere, 
cannot  feel  aggrieved  if  their  action  is  looked  upon  with  suspicion."  The 
court,  FoLGEK,  C.  J.,  said:  "  The  occasion  that  makes  a  communication  priv- 
ileged is  when  one  has  an  Interest  in  a  matter,  or  a  duty  in  regard  to  it,  or 
there  is  a  propriety  in  utterance,  and  he  makes  a  statement  in  good  faith  to 
another  who  has  a  like  interest  or  duty,  or  to  whom  a  like  propriety  attaches 
to  hear  the  utterance.  Van  Wyck  v.  AgpinioaU,  17  N.  Y.  190;  Klinck  v.  Colby. 
40  N.  Y.  427;  8.  c.  7  Am.  Rep.  860;  SunderUn  v.  Brrtdstrcet,  46  N.  Y.  191: 
8.  c. ,  7  Am.  Rep.  822.  And  in  a  qualified  way,  the  occasion  exists  when  there 
has  been  put  forth  a  publication  of  general  public  interest,  or  the  publication 
thus  made  in  itself  is  one  to  which  public  interest  has  been  invited.  Then 
there  is  a  right  to  make  comment  upon  that  publication.  And  like  to  this  are 
the  acts  and  conduct  of  public  functionaries,  and  of  course  their  official  pro- 
ductions, when  made  public  by  themselves  or  in  the  due  course  of  the  public 
business. 

"  We  think  that  the  occasion  of  the  defendant's  publication  was  such  as 
that  first  stated.  The  plaintiff  had  made  an  official  report  recommending  a 
certain  kind  of  street  pavement.  It  was  calculated  to  make  public  favor  for 
that  pavement.  The  official  character  of  its  author,  which  was  impressed 
upon  the  report,  made  It  more  important  and  effective.  If  the  municipal 
authorities  should  be  led  to  adopt  it,  by  the  public  favor  shown  to  it,  or  the 
public  demand  for  it,  and  use  it  upon  the  streets,  that  action  would  be  at  tlie 
cost  of  property  owners,  and  to  the  public  good  or  ill.  The  official  report 
tending  to  this  result  was  spread  before  the  community  in  a  public  journal, 
and  the  common  attention  drawn  to  it.  Every  citizen  had  a  right  to  discuss 
the  question  as  publicly  as  the  report  had  done  so.  So  that  the  time  and 
mode  of  the  publication  of  the  defendant  made  the  occasion  of  it  thus  far 
privileged.  Such  an  occasion  must  however  be  used  fairly  and  in  good  faith. 
Willi  a  view  to  the  public  interests  and  good,  and  without  evil  or  malicious 
motive.  In  the  case  in  hand,  there  was  the  report  of  the  plaintiff,  and  it  was 
his  report  made  officially.  It  was  therefore  the  subject  of  criticism  as  a  work 
upon  a  matter  of  public  interest,  and  also  as  the  act  of  an  official  person.  As 
a  work,  the  defendant  might  question  its  statements  of  fact  and  deny  them; 
he  might  expose  misrepresentations  and  point  out  errors;  he  might  combat  its 
reasoning  and  show  its  conclusions  ill  drawn;  and  he  might  do  so  with  satire 
and  ridicule,  so  long  as  he  directed  those  missiles  at  the  report  and  the  con- 
tents of  it.  But  he  could  not  attack  the  private  character  of  the  author:  to  do 
BO  would  be  lil)ellous.     Cooper  v.  State,  24  Wend.  442.     Now  it  did  not  affect 
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the  report  or  its  merits,  so  far  as  the  author  was  concerned  as  a  private  person, 
that  he  wrote  what  was  dictated  to  him  by  the  Pavement  Com  pan/.  As  a 
private  person,  he  had  a  right  to  put  in  writing  whatever  the  officers  of  that 
company  told  to  him.  It  wonld  not  have  affected  it  or  its  merits  in  sach  case, 
if  he  had  received  a  reward  from  that  company  for  what  he  wrote.  As  a 
private  person,  he  had  a  right  to  take  pay  for  the  exercise  of  his  literary  ability. 
And  to  say,  concerning  a  printed  publication,  that  the  author  of  it  wrote  it  as 
he  was  told  to  do  by  one  having  an  interest  in  the  effect  to  be  produced  by  it, 
N  and  had  a  recompense  from  that  one  therefor,  would  not  impute  moral 
dereliction  nor  venality,  and  would  be  no  more  than  a  fair  mode  of  lessening 
the  weight  of  the  statements  of  fact  and  parrying  the  force  of  the  reasoning. 

"  It  is  therefore  with  the  report  as  an  official  act,  and  with  its  author  as  a 
public  servant,  that  we  are  principally  concerned.  It  is  apparent  tbut  to  say 
of  such  a  matter  from  such  a  person  that  its  statements  were  dictated  by  inter- 
ested persons,  and  that  the  author  was  rewarded  for  it  from  their  private  means, 
is  calculated  to  injure  the  official  aud  private  reputation  of  the  author.  Now 
one  may  in  good  faith  publish  the  truth  concerning  a  public  officer,  but  if  he 
states  that  which  is  false  and  aspersive,  he  is  liable  therefor,  however  good 
his  motives.  A  person  in  public  office  is  no  less  to  be  protected  than  one  who 
is  a  candidate  for  public  office;  and  the  law  of  libel  must  be  the  same  in  each 
case.  The  public  have  as  much  interest  in  knowing  the  true  character  of  one 
who  is  seeking  a  place  of  trust  as  that  of  one  who  holds  it.  There  must  be 
as  much  and  no  more  privilege  of  utterance  as  to  one  tlian  the  other.  Tet  it 
is  the  law  of  this  State  that  to  accuse  a  candidate  for  public  office  of  an  offense 
is  not  privileged,  though  the  charge  was  made  without  evil  motive,  and  in 
the  exercise  of  a  political  right  {Lewis  v.  Few^  5  Johns.  1);  and  though  the 
libel  relate  to  the  public  act  of  the  candidate  in  his  official  place.  Leioia  v. 
Few,  5  Johns.  1;  Root  v.  King,  7  Cow.  613,  affirmed  on  error  brought,  4  Wend. 
118.  It  cannot  be  different  when  the  charge  is  against  one  holding  an  office. 
See  EdsaU  v.  Brooks,  17  Abb.  Pr.  221.  So  it  seems  to  be  in  other  States. 
Com,  V.  Ciapp,  4  Ma&s.  163;  Curtis  v.  Mussey,  6  Gray,  261;  Seely  v.  Blair, 
Wright  (Ohio),  ^58,  683;  Brewer  v.  Weakley,  2  Overton  (Tenn.),  99;  Mayrant 
V.  Bic/tardson,  1  Nott  &  McCord,  847.  It  is  not  needful  that  we  go  into  an 
examination  and  discussion  of  the  English  decisions  cited  to  us  in  behalf  of 
the  appellant,  and  many  others  that  may  be  found  in  the  English  books. 
Were  they  uniform  and  consistent  in  stating  a  rule  different  from  that  to  be 
found  in  the  reports  of  our  own  State,  we  would  not  be  at  liberty  to  follow 
them.  When  it  is  doubtful  if  on  the  whole  and  after  due  comparison  and 
collation,  they  do  not  assert  the  same  principle  as  our  own  decisions,  still  less 
need  we  take  time  in  reviewing  them. 

"  We  are  of  the  opinion  that  the  official  act  of  a  public  functionary  may  be 
freely  criticised,  and  entire  freedom  of  expression  used  in  argument,  sarcasm 
and  ridicule  upon  the  act  :tself  ;  and  that  then  the  occasion  will  excuse  every 
thing  but  actual  malice  and  evil  purpose  in  the  critic.  We  are  of  the  opinion 
that  the  occasion  will  not  of  itself  excuse  an  aspersive  attack  upon  the  char- 
acter and  motives  of  the  officer;  and  that  to  be  excused,  the  critic  must  show 
thn  truth  of  what  he  has  uttered  of  that  kind." 
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In  Exprem  PrifUing  Co,  v.  Copekaid,  04  Tex.  354.  the  plaintiff  was  a  candi- 
date  for  mayor,  and  the  libel  complained  of  charged  him  as  follows:  "  In  1881, 
T.  P.  Aplin  died,  and  Mr.  Copeland  was  appointed  administrator  of  his  little 
estate,  the  total  valoation  of  which  was  f2.579.90.  The  administration  was 
closed  November  2dd.  and  the  report  shows  a  total  expense  of  administering 
on  the  estate  of  $2,579.90,  to  hnre  been  $882.28,  and  the  administrator  was 
allowed  to  retain  the  balance  of  the  estate,  $1,777.62,  snbject  to  the  order  and 
instructions  of  the  heirs.  What  snch  retention  cost  the  heirs  we  do  not  know, 
bat  from  t)ie  charges  of  administration,  it  was  doubtless  a  prettj  hearj  sam. 
The  heirs,  no  doabt,  were  afraid  to  give  any  instructions  through  fear  that  the 
balance  of  the  estate  would  not  pay  the  fees  accruing  for  the  money  left  in  the 
administrator's  hands."  The  court  set  aside  a  Terdict  for  plaintiff,  obsenring : 
*'  With  respect  to  the  question  of  privilege  asserted  by  the  answer,  there  is 
considerable  confusion  found  in  the  adjudicated  cases.  Judge  Cooley,  in  his 
work  on  Torts,  page  217,  says:  '  The  freedom  of  the  press  was  undoubtedly 
intended  to  be  secured  on  public  grounds,  and  the  general  purpose  may  be 
said  to  be,  to  preclude  those  in  authority  from  making  use  of  the  machinery 
of  the  law  to  prevent  full  discussion  of  political  and  other  matters  In  which 
the  public  are  concerned.  With  this  end  in  view  not  only  must  freedom  of 
discussion  be  permitted,  but  there  must  be  exemption  afterward  from  liability 
for  any  publication  made  in  good  faith,  and  in  the  lielief  of  its  truth,  the  mak- 
ing of  which,  if  true,  would  be  justified  by  the  occasion.  There  should  con- 
sequently be  freedom  in  discussing,  in  good  faith,  the  character,  the  habits 
and  mental  and  moral,  qualifications  of  any  person  presenting  himself,  or  pre- 
sented by  his  friends,  as  a  candidate  for  a  public  office,  either  to  the  electors 
or  to  a  board  or  ofileer  having  powers  of  appointment.' 

'*  It  may  be  asserted  as  a  sound  principle,  and  one  supported  by  authority, 
that  when  a  person  consents  to  become  a  candidate  for  public  office,  conferred 
by  a  popular  election,  he  should  be  considered  as  patting  his  character  in 
iasae  so  far  as  respects  his  qualification  for  the  office.  Com,  v.  Glapp,  4  Mass. 
169;  Com,  v.  OdeU,  8  PUtsb.  449;  Reariek  v.  WOcox,  81  Dl.  177;  Odgera  Libel, 
etc.,  236. 

"  Whatever  pertains  to  the  qualification  of  the  candidate  for  the  office  sought 
is  a  legitimate  snbject  for  discussion  and  comment,  provided  that  such  dis- 
cussion  and  comment  is  not  extended  beyond  the  prescribed  limits.  That  is, 
all  statements  and  comments  in  this  respect  must  be  confined  to  the  truth,  or 
what  in  good  faith  and  upon  probable  cause  is  believed  to  be  true;  and  the 
matter  must  be  pertinent  to  the  issue,  t. «.,  it  must  relate  to  the  suitableness 
or  unfitness  of  the  candidate  for  the  office. 

"  Incur  form  of  government  the  supreme  power  is  in  the  people;  they  create 
offices  and  select  the  officers.  Then  in  the  exercise  of  this  high  and  important 
power  of  selecting  their  agents  to  administer  for  them  the  affairs  of  govern- 
ment, are  the  people  to  be  denied  the  right  of  discussion  and  comment  respect- 
ing the  qualification  or  want  of  qualification  of  those,  who  by  consenting  to 
become  candidates,  challenge  the  support  of  the  people  on  the  ground  of  their 
peculiar  fitness  for  the  office  sought  ?  Usually  it  is  by  such  discussion  and 
comment  concerning  the  qualification  of  opposing  candidates  that  the  people 
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obtain  the  requinte  information  to  enable  them  intelligentlj  to  exercise  the 
electire  franchise.  Any  abridgment  of  this  right  of  diaenssion  and  comment, 
bt^Tond  the  limitations  heretofore  stated,  it  seems  to  us  would  he  extremely 
unwise. 

"  And  in  this  respect  the  press  occupies  the  same  position  and  should  be 
included  in  the  same  category  with  the  people.  Public  journals  are  supported 
by,  and  are  published  with  a  view  to  the  dissemination  of  useful  knowledge 
among  the  people,  and  the  comments  and  discussions  of  these  journals  are 
entitled  to  thcf  same  privileges  and  subject  to  the  same  limitations  respecting 
the  qualification  and  suitableness  of  candidates  for  office  as  those  of  the 
people. 

"Chief  Justice  WrLLiK,  in  Belo  r.  Wren,  6  Tex.  Law  Rev.  158,  truly  remarked 
that '  every  facility  should  be  allowed  for  the  quick  dissemination  of  useful 
facts,  and  the  freedom  of  the  press  should  not  be  restrained  further  than  is 
absolutely  necessary  to  protect  private  character  from  falsehood  and  slander. ' 

"  It  is  implied  by  the  rule  announced  by  us  that  the  matter  published  must 
be  such  as  is  justified  by  the  occasion,  that  is,  it  must  be  such  as  would  be 
appropriate  for  the  electors  to  consider,  in  making  a  selection  for  the  office. 
Ordinarily  that  would  be  a  question  of  fact  to  be  submitted  to  the  jury  by 
appropriate  instructions. 

*'  Then  if  the  matter  published  is  true,  and  such  as  is  justified  by  the  occa- 
sion, there  could  be  no  recovery  by  the  candidate  against  the  publisher.  If 
the  matter  is  not  justified  by  the  occasion,  then  the  fact  that  the  person  against 
whom  it  was  directed  was  at  the  time  a  candidate  for  office  would  not  exempt 
the  publisher  from  liability,  whether  the  matter  published  was  true  or  false. 
And  although  the  matter  published  might  be  justified  by  the  occasion,  still  if 
it  was  false,  a  right  of  action  would  accrue  against  the  publisher,  to  defeat 
which  the  burden  would  be  upon  him  to  show  that  the  publication  was  made 
in  good  faith.  In  the  honest  belief  of  its  truth,  and  besides  that  there  were 
just  and  reasonable  grounds  for  entertaining  that  belief. 

"  While  the  rule  here  announced  seems  to  be  just  to  all,  we  are  aware  of  the 
fact  that  it  is  not  in  accord  with  some,  and  perhaps  a  majority  of  the  adjudi- 
cated cases  in  this  country.  In  New  York  comments  and  discussions  relating 
to  public  officers  and  candidates  for  official  positions  are  placed  upon  the  same 
footing  as  comments  and  discussions  concerning  the  private  character  of  other 
persons. 

"  The  tendency  in  the  English  courts  is  more  liberal  in  protecting  the  freedom 
of  the  press,  and  the  holding  there  is  in  accord  with  the  conclusions  announced 
in  this  opinion,  and  which  we  believe  to  he  well  founded  in  reason  and  more 
nearly  in  accord  with  the  spirit  of  constitutional  liberty,  and  free  republioan 
institutions." 

In  Davi8  v.  Sheptione,  Priv.  Co.,  55  L.  T.  Rep.  (N.  S.)  1,  it  was  held  that 
statements  made  to  a  reporter  in  the  employment  of  the  proprietor  of  a  news- 
paper, for  the  purposes  of  the  newspaper,  are  not  privileged.  The  lord  chan- 
cellor said:  "The  respondent  was  in  December,  1883,  appointed  resident 
commissioner  to  Zululand,  and  proceeded  to  the  discharge  of  his  dntias  to  the 
Zulu  reserve  territory.     In  the  month  of  March,  1888,  the  appellants  published 
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in  an  issue  of  their  newspaper  serious  allegations  with  reference  to  the  con- 
duct of  the  respondent  while  in  the  execution  of  his  office  in  the  nssenre 
territory.  Tbej  stated  that  he  had  not  only  himself  violently  assaulted  a  Zulu 
chief,  but  had  set  on  his  native  policemen  to  assault  others.  Upon  the 
assumption  that  these  statements  were  true  they  commented  upon  his  conduct 
in  terms  of  great  severity,  observing:  '  We  have  always  regarded  Mr.  Shep- 
stone  as  a  most  unfit  man  to  send  to  Zululand,  if  for  no  other  reason  than  this, 
that  the  Zulus  entertain  toward  him  neither  respect  nor  confidence.  To  these 
disqualifications  he  has  now,  if  our  information  is  correct,  added  another  which 
is  far  more  damnatory.  Such  an  act  as  he  has  now  been  guilty  of  cannot  be 
passed  over  if  any  kind  of  friendly  relations  are  to  be  maintained  between  the 
colony  and  Zulnland.  There  are  difficulties  enough  in  that  direction  without 
need  for  them  to  be  increased  by  the  headstrong,  and  almost  insane  imprudence 
and  want  of  self-respect  oT  the  official  who  unworthily  represents  the  govern- 
ment of  the  queen.'  In  the  same  issue  under  the  heading  *Zululand,'  there 
appeared  a  statement  that  four  messengers  had  come  from  Natal  to  Zululsnd, 
from  whom  details  had  been  obtained  of  the  respondent's  treatment  of  certain 
chiefs  of  the  reserve  territory  who  had  visited  Cetewayo,  and  what  purported 
to  be  the  account  derived  from  these  messengers  of  the  assault  and  abusive 
language  of  which  the  respondent  had  been  guilty,  was  given  in  detail.  On 
the  16th  of  May,  1883,  the  appellants  published  a  further  article  relating  to 
the  respondent,  which  commenced  as  follows:  "Some  time  ago  we  stated  in 
thdse  columns  that  Mr.  John  Shepstone  whilst  in  Zululand  had  committed  a 
most  unprovoked  and  altogether  incomprehensible  assault  upon  certain  Zulu 
chiefs.  At  the  time  the  statement  was  made  a  good  deal  of  doubt  was  thrown 
upon  the  truth  of  the  story.  We  are  now  in  a  position  to  make  public  full 
details  of  the  affair,  which  the  closest  investigation  will  prove  to  be  correct. 
A  representative  of  this  journal,  learning  that  a  deputation  had  come  to  Natal 
to  complain  of  the  attack,  met  five  of  the  number,  and  in  the  presence  of  the 
competent  interpreters  took  down  the  stories  of  each  man.'  The  article  then 
gave  at  length  the  statement  so  taken  down,  which  disclosed,  if  true,  the  gross- 
est misconduct  on  the  part  of  the  respondent.  It  was  in  respect  of  these  pub- 
lications of  the  appellants  that  the  action  was  brought  by  the  respondent 
«  •  •  There  is  no  doubt  that  the  public  acts  of  a  public  man  may  law- 
fully be  made  the  subject  of  fair  comment  or  criticism,  not  only  by  the  press, 
but  by  all  members  of  the  public.  But  the  distinction  cannot  be  too  clearly 
borne  in  mind  between  comment  or  criticism  and  allegations  of  fact,  such  as 
that  disgraceful  acts  have  been  committed  or  discreditable  language  used. 
It  is  one  thing  to  comment  upon  or  criticise,  even  with  severity,  the  acknowl- 
edged or  proved  acts  of  a  public  man,  and  quite  another  to  assert  that  he  has 
been  guilty  of  particular  acts  of  misconduct.  In  the  present  case  the  appel- 
lants, in  the  passages  which  were  complained  of  as  libellous,  charged  the 
respondent  as  now  appears  without  foundation,  with  having  been  guilty  of 
specific  acts  of  misconduct,  and  then  proceeded,  on  the  assumption  that  the 
charges  were  true,  to  comment  upon  his  proceedings  in  language  in  the  highest 
degree  offensive  and  injurious;  not  only  so,  but  they  themselves  vouched  for 
the  statements  by  asserting,  that  though  some  doubt  had  been  thrown  upoo 
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the  trath  of  the  storj,  the  closest  investigation  would  prove  it  to  be  correct. 
In  their  lordships' opinion  there  is  no  warrant  for  the  doctrine  that  defamatorj 
matter  thus  published  is  regarded  hy  the  law  as  the  subject  of  any  privilege. 
It  was  insisted  hj  the  counsel  for  the  appellants  that  the  publications  were 
privileged,  as  being  a  fair  and  accurate  report  of  the  statements  made  by  cer- 
tain messengers  from  King  Cetewayo  upon  a  subject  of  public  importance. 
It  has  indeed  been  held  that  fair  and  accurate  reports  of  proceedings  in  parlia- 
ment and  in  courts  of  justice  are  privileged,  even  though  they  contain 
defamatory  matter  affecting  the  character  of  individuals.  But  in  the  case  of 
Purcell  V.  Sowler,  2  C.  P.  Div.  215;  86  L.  T.  Rep.  (X.  S.)  416,  the  Court  of 
Appeal  expressly  refused  to  extend  the  privilege  even  to  a  report  of  a  meeting 
of  poor  law  guardians,  at  which  accusations  of  misconduct  were  made  against 
their  medical  officer.  And  in  their  lordships'  opinion  it  is  clear  that  it  cannot 
be  extended  to  a  report  of  statements  made  to  the  bishop  of  Natal,  and  by  him 
transmitted  to  the  appellants,  or  to  statements  made  to  the  reporter  in  the 
employ  of  the  appellants,  who  for  the  purposes  of  the  newspaper  sought  an 
interview  with  messengers  on  their  way  to  lay  a  complaftit  before  the  gov- 
ernor." 

In  W?ieaton  v.  Beeeher,  Sup.  Ct.  of  Mich.,  June  16,  1887,  6.,  a  citizen  of 
Detroit,  when  interviewed  by  a  reporter  as  to  the  candidacy  of  W.  for  the 
office  of  city  comptroller,  said  he  wondered  if  the  people  of  Detroit  would 
have  the  same  experience  with  W.  that  England  had  with  Cyprus;  meaning^ 
that  W.  would  turn  out  a  sort  of  moral  grave-yard.     The  interview  was  pub- 
lished bi  a  newspaper.     Held,  in  an  action  for  libel  by  W.  against  B.,  that  the 
publication  was  not  privileged.     The  court  said:  '*  It  is  true  the  plaintiff  was 
a  candidate  for  appointment  to  the  office  of  comptroller  of  the  city  of  Detroit, 
but  this  did  not  license  the  defendant,  or  any  other  person,  to  vilify,  falsify 
and  calumniate  the  character  of  the  plaintiff  for  honesty,  integrity  and  mo- 
rality.    There  is  no  doubt  that  when  a  man  in  this  country  becomes  a  candi- 
date for  an  office,  elective  or  appointive,  his  character  for  honesty  and  integrity, 
and  his  qualifications  and  fitness  for  the  position,  are  put  before  the  people, 
and  are  thereby  made  proper  subjects  for  comment,  and  that  publications  of 
the  truth  in  regard  to  the  candidate  are  not  libelous;  and  it  is  equally  true 
that  the  publication  of  falsehood  against  such  candidate  is  wrong,  and  deserves 
to  be  punished.     I  think  Chief  Justice  Parsons  in  Com,  v.  Clap,  4  Mass.  103, 
announces  the  correct  doctrine  upon  this  subject,  wherein  he  says,  speaking 
for  the  court-  '  When  any  man  shall  consent  to  be  a  candidate  for  a  public 
office  conferred  by  the  election  of  the  people,  he  must  be  considered  as  putting 
his  character  in  issue,  so  far  as  it  may  respect  his  fitness  and  qualifications  for 
the  office;  and  publications  of  the  truth  on  this  subject,  with  the  honest  inten- 
tion  of  informing  the  people,  are  not  a  libel:  for  it  would  be  unreasonable  to 
conclude  that  the  publication  of  truths  wliich  it  is  the  interest  of  the  people 
to  know  should  be  an  offense  against  their  laws.     For  the  same  reason  the 
publication  of  falsehood  and  calumny  against  public  officers  or  candidates  for 
public  offices  is  an  offense  most  dangerous  to  the  people,  and  deserves  pun- 
ishment, because  the  people  may  be  deceived,  and  reject  the  best  citizens  to 
their  great  injury,  and  it  may  be  to  the  loss  of  their  liberties.'    The  same 
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doctrine  is  held  in  New  York,  PennsylyaQia,  Ohio,  Tennessee,  West  Vii^inia 
and  other  States.  Letois  y.  Feto,  5  Johns.  1;  Boot  ▼.  King,  7  Cow.  613;  Seelg 
y.  Blair,  Wright,  858.  688;  Brewer  v.  Weakley,  2  Overt.  99;  Barr  v.  Moore, 
87  Penn.  St.  385;  8.  c.  30  Am.  Rep.  367;  Sweeney  v.  Baker,  13  W.  Va.  158; 
s.  c,  31  Am.  Rep.  757.  In  Hamilton  ▼.  Efu>,  81  N.  Y.  116,  the  court  say:  *  One 
may.  in  good  faith,  publish  the  truth  concerning  a  public  officer,  but  if  he 
states  that  which  is  false  and  aspersive  he  is  liable  therefor,  however  good  his 
motives.'  And  to  the  same  effect,  so  far  as  it  goes,  is  Bailey  v.  Kalanuuoo 
Pvb,  Co.,  40  Mich.  257.  And  the  same  is  true  whether  the  party  libelled  be 
an  officer  or  a  candidate  for  an  office,  elective  or  appointiye." 


KoBixsoK  V.  Randolph. 

(31  Fla.  <HB9.) 
WiU — devise  —  restraint  on  aUenation. 

A  testator  devised  lands  in  fee  to  a  trustee  in  trust  for  his  daughter,  with  a 

provision  that  neither  she  nor  her  husband  should  ever  dispose  of  them. 

)    Seld,  that  the  restraint  was  ineffectual  at  any  time  while  she  was  single,  bat 

I    became  operative  upon  and  during  any  marriage  contracted  by  her  before 

disposing  of  them. 


B 


ILL  for  construction  of  wilL    The  head-note  states  the  point. 


Jas.  D.  BeggSy  for  appellant. 

Rakey,  J.  [Omitting  other  points.]  Having  concluded  that 
the  quantity  of  interest  or  estate  derived  is  a  fee,  the  next  question 
arises  upon  the  effect  of  the  provision  that  the  property  shall  be  so 
secured  to  the  daughter  that  neither  she  nor  husband  shall  ever 
dispose  of  it,  including  that  appointing  Mr.  Daniel  trustee  to  sup- 
port the  devise. 

Counsel  for  appellant  contends  that  the  restraint  upon  alienation 
is  void.  He  cites  1  Redf.  Wills,  448;  2  Jarm.  Wills,  528,  629; 
21  Pick.  427.  There  is  nothing  in  these  citations  inconsistent  with 
the  views  we  shall  now  submit. 

It  is  settled  that  if  a  grant  or  devise  to  a  male  person  of  an  abso- 
lute estate,  legal  or  equitable  in  fee  for  life,  be  made,  and  there  is 
annexed  to  it  a  condition  that  the  grantee  or  devisee  shall  not  have 
]>owor  to  alien  it  at  all,  the  condition  is  void,  and  the  estate,  in  fee 
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or  for  life  as  it  may  be,  will  rest  absolutely  in  the  grantee  or  defisee. 
The  power  of  alienatioa  being  necessarily  and  inseparably  incidental 
to  snch  an  estate,  it  is  held  that  to  deny  it  is  an  attempt  to  create 
a  new  estate,  not  known  to  the  law.  There  are  however  modifica- 
tions of  this  rale  which  allow  a  restraint  upon  alienation  for  a 
limited  stated  period  (2  Jarm.  Wills,  633;  1  Washb.  Keal  Prop.  80), 
and  proyide  for  the  cessation  of  a  life  estate  with  limitation  over 
in  fee  to- another  person,  upon  the  tenant  aliening  bis  interest. 
We  are  not  however  dealing  with  a  devise  to  or  provision  for  a  man. 
The  provision  is  for  a  daughter,  and  the  object  and  intent  of  the 
testator  was  to  provide  for  her.  Either  a  proximate  and  probable, 
or  a  remote  and  possible  marriage  of  this  daughter  was  in  his  mind. 
In  the  light  of  both  English  and  American  authorities  we  do  not 
think  it  can  be  longer  doubted  that  restraints  upon  both  alienation 
and  anticipation,  or  either,  to  be  effectual  during  coverture,  may 
be  annexed  to  the  separate  equitable  estate  of  a  married  woman. 
It  makes  no  difference  that  the  grant  or  devise  so  restrained  was 
made  or  took  effect  while  the  daughter  was  single.  If  before  dis- 
posing of  the  estate  she  marry,  the  limitation  or  restraint  becomes 
effectual  upon,  and  it  continues  so  throughout  the  duration  of  such 
marriage;  should  she  become  discovert,  and  marry  again  without 
having  in  the  interim  parted  with  her  property,  the  restraint  again 
becomes  effectual  for  such  subsequent  marriage.  It  is  true  that 
during  the  period  she  is  single  the  restraint  is  not  binding,  and  in 
Buch  unmarried  state  she  may  act  as  if  it  was  not  expressed  or 
clearly  implied  in  the  deed  or  will  under  which  she  takes.  At  one 
time  this  restraining  power  was  denied  by  the  English  courts. 
Newton  v,  Reid,  4  Sim.  141;  Massey  v.  Parker,  2  M.  &  E.  174. 
But  in  the  later  cases  it  has  become  settled,  and  Neioton  v.  Reid 
and  Massey  v.  Parker,  so  far  as  they  question  it,  are  not  allowed. 
It  was  found  that  the  power  of  disposition  given  to  a  married 
woman  over  her  separate  equitable  estate  was,  in  view  of  the  well- 
known  influence  of  the  husband,  destructive  of  the  very  security 
intended  for  it.  The  court  of  equity  having  created  such  estate, 
it  was  held  that  it  could  modify  its  creature  by  annexing  to  it  the 
restraining  feature.  TuUett  v.  Armstrong,  1  Beav.  1;  s.  c,  4  Myl. 
&  Or.  377;  Scarborough  v.  Boardman,  1  Beav.  84;  s.  c,  4  M.  &  C. 
377;  Clark  v.  Jaques,  1  Beav.  36;  Baggett  v.  Meux,  1  Coll.  138; 
8.  c,  1  Phillips,  627;  Ooulder  v.  Camm,  1  DeG.,  P.  &  J.  146; 
Peittion  v.  Brooking,  25  Beav.  218. 
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The  same  doctrine  is  recognized  in  States  of  the  Union.  Fears 
V.  Brooks,  12  Ga,  195;  Robert  v.  West,  15  Ga,  122;  Freeman  v. 
Flood,  16  Ga.  528;  Weeks  v.  Sego,  9  Ga.  199;  Nix  v.  Bradley,  6 
Bich.  Eq.  43;  Beaufort  y.  Colyer,  6  Ilamph.  48G;  Perkins  y.  ^^.y^, 
3  Gray,  405;  JVlteo»  v.  Rose,  12  Gratt.  425;  2  Perry  Trusts,  §§  G70, 
671. 

In  Fears  y.  Brooks,  Nisbbt,  J.,  speaking  for  the  court,  said: 
^' A  separate  estate  may  be  made  in  9,  feme  sole  as  well  as  in  a  mar- 
ried woman,  which  upon  marriage  will  be  good  against  the  marital 
right,  and  this  although  no  particular  marriage  be  in  contemplation. 
Upon  marriage  the  trust  will  immediately  attach  upon  the  prop- 
erty so  as  to  exclude  the  husband's  title,  although  no  further  set- 
tlement be  executed." 

It  is  true  that  in  PennsylYania  no  such  restraint  can  be  sustained 
unless  there  is  a  marriage  in  immediate  Yiew  when  the  trust  is 
created,  and  that  on  the  termination  of  the  coYerture  the  trust 
falls,  and  is  not  reviYed  by  a  second  marriage.  That  a  marriage  is 
in  Yiew  need  not  howcYer  even  in  that  State  appear  by  the  instru- 
ment creating  the  trust,  but  the  creation  of  the  trust  is  CYidence 
that  the  marriage  was  in  contemplation  of  the  donor,  and  when  it 
is  followed  within  a  reasonable  time  by  its  consummation,  it  con- 
cludes the  proof.      Wells  y.  AfcCall,  64  Penn.  St.  '^07. 

It  does  not  appear  from  the  record  of  the  case  before  us  when 
the  daughter,  Mrs.  Robinson,  married,  but  it  is  stated  that  she 
was  ^feine  sole  at  the  testator's  death.  It  may  be  that  even  under 
the  rule  in  PennsylYania  there  is  no  power  of  alienation  in  Mrs. 
Robinson  during  the  present  coverture.  We  have  found  no 
authority  outside  of  Pennsylvania  so  limiting  the  rule,  and  see  no 
reason  why  if  the  power  can  exist  so  limited,  it  cannot  without 
such  limitation. 

As  the  rule  allowing  such  restraint  upon  alienation  is  confined 
to  separate  equitable  estates,  the  importance  of  the  question,  if  not 
the  interests  iuYolved,  requires  that  we  should  consider  whether 
the  estate  devised  is  of  such  character.  It  is  a  principle  that  the 
naming  or  appointment  of  a  trustee  by  the  donor  is  not  essential 
to  such  an  estate,  but  that  equity  will  supply  one  whenever  the 
intent  of  the  donor  to  create  a  separate  esUite  clearly  appears. 
Harwood  y.  Rooty  20  Fla.  955;  Pears  y.  Brooks,  12  Ga.  195.  Then* 
is  no  trouble  liere  on  this  point,  as  a  trustee  is  named  by  the  testa- 
tor.  Does  this  trustee  take  the  legal  title  to  this  property?  Courts 
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imp];  a  legal  estate  iu  trustees,  although  no  estate  be  given  them 
in  words,  as  where  thej  are  required  to  do  something  that  requires 
a  legal  estate  of  some  kind  iu  them.     Perry  Trusts,  §  313. 

If  an  agency  or  duty  or  power  be  imposed  on  the  trustee,  or  if 
the  purpose  of  the  trust  is  to  protect  the  estate,  or  if  in  other 
words  it  is  a  special  or  active  trust,  the  legal  title  is  in  the  trustee 
and  tlie  beneficiary  has  only  an  equitable  estate.  Perry  Trusts, 
§  305;  and  wherever  the  words  show  a  clear  intent  to  create  an 
estate  for  the  solo  and  separate  use  of  one  during  her  married  life, 
the  same  result  will  follow.  Perry  Trusts,  §  309.  We  tliink  it 
clear  that  this  will  imposes  upon  the  trustee  the  duty  of  protecting 
the  corpus  of  this  estate  against  alienation  during  the  coverture; 
that  upon  the  daughter's  marriage  this  trust,  to  Siiy  nothing  more, 
arose. 

The  chancellor,  in  Nix  v.  Bradley,  supra,  said:  "There  are 
three  modes  of  disposition  by  which  a  separate  estate  may  be 
created  in  favor  of  a  married  woman: 

'^  First.  When  technical  words  are  employed,  as  instances  where 
the  estate  is  given  for  the  sole  and  separate  use  of  the  wife. 

**  Second.  Where  the  estate  is  not  given  after  this  form,  but  the 
marital  rights  are  excluded  by  exprei^  words,  for  example,  where 
an  estate  is  given  to  the  wife,  but  not  to  be  subject  to  the  power, 
control  or  liabilities  of  the  husband;  or  where  ihe  marital  riglits 
are  restricted  by  words  of  a  similar  import. 

''  ThiriL  When  the  marital  rights  are  excluded  by  implication,  as 
in  instances  where  by  the  instrument  creating  the  estate  the  wife 
has  power  to  do  acts,  to  exercise  control,  and  to  make  dispositions 
of  the  property  which  are  inconsistent  with  the  marital  rights.  It 
is  thought  that  the  most,  if  not  all  the  cases  of  this  description 
may  be  brought  within  one  or  the  other  of  these  chissifications." 

In  Fears  v.  Brooks,  supra,  the  questions  were:  1st.  Did  the  will 
create  a  separate  estate  in  the  daughter?  2d.  If  so,  docs  it  restrain 
her  right  of  alienation?  Both  questions  were  answered  in  the  adirni- 
ative.  It  was  held  to  be  a  separate  estate  because  the  marital  )igl)ts 
were  defeated,  and  further  that  this  was  the  purpose  of  the  testator, 
and  that  such  purpose  being  legal  it  must  be  carried  out,  and  tliat 
the  marital  right  must  yield.  In  Mixoii  v.  Roe,  12  Gratt.  425,  the 
devise  was  to  trustees  for  the  use  and  benefit  of  a  daughter  and 
her  heirs,  with  the  following  provisions:  ^^  And  as  it  is  my  wish 
and  desire  to  guard  in  the  most  ample  manner  against  the  impru- 
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thni  saie  or  oiher  dispoaiiian  of  the  aforesaid  property  during  ili$ 
natural  life  of  said  Bmily  Cotipland  (the  daaghter),  ii  is  herebif 
wholly  aiid  solsly  cofiJUled  to  Hie  discretion  of  the  aforesaid  trustees 
\n  what  manner  tlie  said  Emily  sJhdll  receive  and  enjoy  the  profilit 
arising  from  the  hire  or  other  disposition  of  the  slaves  aforesaid, 
and  in  the  efeiit  of  the  death  of  said  Emily,  without  any  heir  or 
heirs  of  her  body,  then  and  in  that  case  I  desire  that  all  the  slaves 
and  their  inci'ease  shall  be  gi^en  up  to  my  son,  Oastavus,  or  his 
heirs  forever."  ^'Here/*  says  the  court,  referring  to  the  words 
italicised,  ''an  intention  is  plainly  indicated  that  neither  the 
wife  nor  the  husband  shall  have  the  right  to  sell  or  otherwise  dis- 
pose of  the  property;  which  is  inconsistent  with  the  idea  of  its 
being  given  subject  to  its  marital  rights;  in  which  case  the  jus 
disponendi  would  have  been  a  necessary  incident."  Again  quoting 
1  Bevan,  18,  it  is  said:  ''The  separate  estate  may,  and  often  doe« 
exist  without  the  restriction,  but  the  restriction  has  no  independent 
existence;  when  found  it  is  a  modification  of  the  separate  estate  and 
itiseparable  from  it." 

Under  the  Constitution  and  laws  of  Florida,  where  property  is 
devised  to  a  single  woman  directly,  so  as  to  give  her  the  legal  and 
equitable  title,  and  she  afterward  marries,  it  during  such  married 
state  is  her  separate,  statutory  property,  and  her  title  to  the  same 
continues  separate,  independent  and  beyond  the  control  of  her  hus- 
band, and  cannot  be  taken  in  execution  for  his  debts,  but  it  will 
remain  in  his  care  and  management,  and  she  is  not  entitled  to  sue 
her  husband  for  the  rent,  hire,  issues,  proceeds  or  profits  thereof, 
nor  shall  he  charge  for  the  management  and  care  of  the  property, 
but  he  and  she  may  by  joint  conveyance  sell  and  convey  the  same 
in  the  manner  prescribed  by  the  statute. 

Can  any  thing  be  clearer  than  the  intention  of  testator  to  restrain 
the  power  of  his  daughter  during  her  coverture  to  alienate  or  sell 
the  land  either  by  her  separate  act  or  the  joint  act  of  herself  and 
her  husband,  is  shown  to  be  here?  No  more  express  or  effectual 
language  coald  have  been  used. 

The  prayer  of  the  bill  cannot  therefore  .be  granted,  and  the 
decree  must  be  reversed  and  the  bill  dismissed,  without  prejudice 
as  to  any  other  question. 

jLrscree  revevsea* 
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Savannah,    Florida  and    Western    Railway    Company  v. 

Geigkr. 

(21  Fla.  068.) 
Negligence  —  presumption  —  killing  e4ittle. 

In  an  action  against  a  railroad  company  for  killing  cattle,  Degligence  on  tbe 
part  of  the  defendant  is  not  presumed  from  proof  of  tbe  killing.  {See  note, 
p.  703.) 

ACTION  for  killing  cattle.     The  opinion  states  the  ix)int.     Tlic 
plaintiff  had  judgment  below. 

Flemiihg  &  Daniel,  and  Robh  W,  Dams,  for  appellant. 
T.  B.  Bedford,  for  appellee. 

Banet,  J.  [Omitting  other  points.]  Unless  the  statutes  have 
changed  the  rule,  or  there  is  something  in  the  very  nature  of  such 
a  killing  or  injury  by  a  railroad  train  making  the  rule  inapplicablo, 
the  declaration  must  allege  and  the  proofs  must  show  tlmt  tlie 
injury  was  occasioned  by  the  company's  negligence,  and  the  bunlfu 
of  proof  is  on  the  plaintiff.  Alger  v.  R.  Co.,  10  Iowa,  2G8;  Jaclcifnii- 
vine  Street  R,  Co,  v.  Campbell,  21  Fla.  175. 

If  under  all  the  circumstances  of  a  particular  cjiso,  Jis  sliown  by 
the  testimony,  it  appears  that  the  killing  or  injury  could  not  have 
been  avoided  by  the  exercise  of  reasonable  care  on  the  part  of  the 
agents  of  the  company  operating  the  train,  there  can  be  no  recovery. 
If  on  the  other  hand,  it  is  shown  that  had  such  agents  exercised 
reasonable  care  under  the  circumstances  surrounding  them  they 
could  have  avoided  running  against  the  stock  and  injuring  it,  but 
that  they  did  not  do  so,  the  company  is  guilty  of  negligence  and 
liable  for  the  damage.  Railroad  Co,  t.  Paiton,  supra;  Kerwhacker 
▼.  R.  Co,,  3  Ohio  St.  172;  Alger  v.  M.  if-  M,  R,  Co,,  10  Iowa,  208. 
If  there  is  contributory  negligence  upon  the  part  of  the  owner  of 
the  stock  he  cannot  recover,  but  permitting  Ihem  to  go  at  large 
does  not  of  itself,  though  followed  by  their  going  on  the  track, 
constitute  contributory  negligence  in  him,  or  make  them  trespass- 
ers under  out  laws.     10  lowa^  238;  s.  c,  43  Miss.  259. 

It  is  tme  that  there  is  in  the  nature  or  necessary  circumstances 

of  every  killing  or  injury  of  stock  by  railroad  engine  or  train  sonie- 
VoL.  LVIII  —  88 
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thing  making  it  an  exception  from  the  general  rule  which  requires 
of  the  plaintiff  both  an  allegation  and  proof  of  negligence.  In 
South  Carolina,  in  Damier^s  case,  4  Bich.  329  (which  is  not  before 
us,  but  is  reviewed  m  Jones  v.  C.  if  (?.  R.  Co,,  20  S.  C.  and  19 
A.  &  E.  R.  Cases,  459),  the  rule  laid  down  according  to  Jones  v.  0, 
if*  G.  R.  Co.,  is  that  the  killing  of  stock  by  a  railroad  train  being 
proved,  the  law  presumes  the  injury  was  done  througli  the  negli- 
gence of  the  niilroad  company  until  the  contrary  is  shown.  It  is 
said  in  Banner's  case,  says  the  opinion  in  Jones  v.  C.  <6  G,  R.  R.: 
*'  That  the  company  did  not  produce  witnesses  I  >  show  how  the 
damage  occurred,  nor  explain  why  they  omitted  to  do  so,  tends  to 
induce  the  belief  that  they  could  make  no  defense.  They  had  the 
witnesses  under  their  control,"  and  after  refeiTing  to  the  possible 
absence  of  the  plaintiff,  it  proceeds:  "  When  a  party  is  charged 
with  an  act  or  declaration  which  may  subject  him  to  an  action,  and 
does  not  deny  it,  his  silence  is  cbnstrued  into  an  admission.  The 
same  construction  may  be  put  on  a  party's  omission  to  offer  testi- 
mony in  his  defense  when  it  is  in  his  power  to  produce  witnesses 
who  might  exculpate  him."  The  principle  upon  which  the  case  of 
Daniier  is  stated  by  the  chief  justice  in  Jones*  case  to  have  turned, 
is  ''  the  fact  that  it  was  in  the  power  of  the  defendant  alone  to  ex- 
plain and  he  failed  to  attempt  it."  The  crises  said  to  be  relied  on 
by  the  court  in  Banner's  case,  are  Leame  v.  Bray,  3  East,  503; 
Weaver  v.  Ward,  Hopk.  134,  which  is  not  at  our  command;  Chris- 
tie V.  Griggs,  2  Camp.  79;  Piggott  v.  E,  C  R.  Co..  54  Eng.  C.  L. 
228;  Ellis  v.  1\  £  R.  R.  Co.,  2  Ired.  104.  Do  they  support  it? 
Leame  v.  Bray  was  an  action  of  trespass  vi  et  annis  against 
the  defendant  for  driving  his  chaise  against  plaintiff's  vehi 
cle,  drawn  by  two  horses,  on  the  highway,  by  means  whereof 
plaintiff's  driver  was  thrown  out,  and  his  horses  ran  away  with  the 
vehicle,  and  plaintiff  for  the  preservation  of  his  life  jumped  while 
the  horses  were  running  and  fell  upon  the  ground  and  fractured 
his  collar  bone.  It  happened  on  a  dark  night  and  was  owing  to 
the  defendant  driving  his  chaise  on  the  wrong  side  of  the  road,  and 
the  parties  were  unable  to  see  each  other;  but  had  defendant  kept 
his  right  side  of  the  road  there  would  have  been  mple  room  for  the 
carriages  to  pass  each  other.  The  sole  question  involved  in  the  case 
as  reported  is,  whether  trespass  or  case  was  the  proper  action,  and 
it  was  held  that  trespass  was.  There  is  nothing  in  the  case  as 
reportec  indicating  that  any  thing  said  by  any  of  ihc  judges  could 
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have  been  uttered  with  reference  to  a  question  of  proof  or  evidence 
of  negligence.  In  Christie  v.  GriygSy  the  phiintiff,  a  pilot,  was 
travelling  to  London,  on  a  stage  which  broke  down  and  he  was 
greatly  bruised.  Having  proved  that  the  axle-tree  snapped  asunder 
at  a  place  where  there  was  a  slight  descent,  and  that  he  was  in  con- 
sequence precipitated  from  the  top  of  the  coach,  and  that  the  bruises 
he  received  confined  him  several  weeks  to  his  bed,  he  rested  liis 
case.  The  opinion  in  this  case,  by  Mansfielij,  C.  J. ,  at  nisi  priits, 
states  that  *'  the  plaintiff  has  miide  a  prima  facie  cjise  by  proving 
bis  going  on  the  coach,  the  accident,  and  the  damage  he  has  suffered. 
It  now  lies  on  the  other  side  to  show  that  tlie  coach  was  as  good  a 
coach  as  could  be  made,  and  that  the  driver  was  as  skillful  a  driver 
as  could  anywhere  be  found.  What  other  evidence  can  the  plaintiff 
give?  The  passengers  were  all  jirobably  sailors  like  liimself,  and 
how  do  they  know  whether  the  coach  was  well  built  or  whether  the 
coachman  drove  skillfully?  In  many  other  ciises  of  this  sort  it 
must  be  equally  impossible  for  the  plaintiff  to  give  the  evidence 
required.  But  when  the  breaking  down  or  overturniug  of  a  coach 
is  proved,  negligence  on  the  part  of  the  owner  is  implied.  He  has 
always  the  means  to  rebut  this  presumption,  if  it  be  unfounded, 
and  it  is  now  incumbent  on  the  defendant  to  make  out  that  the 
damage  in  this  case  arose  from  what  the  law  consider  a  mere  acci- 
dent/' In  Piggoit  v.  E.  C.  R,  Co.,  the  thatch  of  a  shed  near  the 
road  was  observed  immediately  after  the  passing  of  a  train  to  be  on 
fire,  and  notwithstanding  every  exertion  upon  the  plaintiff's  part  to 
extinguish  the  fire  it  communicated  with  several  other  buildmgs 
and  destroyed  them.  The  wind  was  blowing  toward  the  premises 
from  the  road.  Against  defendant's  objections  witnesses  wc]*e 
allowed  to  testify  to  the  falling  of  sparks  on  other  occasions  at  this 
point,  for  the  purpose  however  of  ascertaining  whether  sparks  could 
be  thrown  for  so  great  a  distance  from  the  railroad.  Other  wit- 
nesses, practically  acquainted  with  the  construction  and  working  of 
engines  generally  in  use  on  railroads,  testified  that  the  emission  of 
sparks  or  ignited  matter  from  the  top  of  the  chimney  might,  in  a 
great  measure,  be  pi'cvented  by  a  cap  or  covering  of  wire  work  or 
by  perforated  plates,  for  intercepting  the  escaping  particles  though 
it  was  admitted  that  this  would  to  a  certain  extent  impede  the 
draft  and  consequently  diminish  the  power  of  the  engine.  They 
however  stated  that  this  might  be  remedied  or  the  emission  of 
sparks  altogether  prevented  by  employing  engines  of  such  power 
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that  they  need  not  be  worked  to  their  utmost  capacity,  and  that  in 
their  judgment^  to  {)roduce  the  alleged  injury,  the  engine  used  on 
the  occasion  in  question  must  have  been  worked  to  its  utmost,  and 
that  the  danger  arising  from  the  emission  of  sparks  might  be  entirely 
prevented  by  shutting  off  the  steam  on  passing  a  spot  where  danger 
was  to  be  apprehended.  There  was  a  verdict  for  the  plaintiff. 
Upon  motion  for  a  new  trial.  Chief  Justice  Tindal,  after  remark- 
ing that  the  law  requires  of  railroad  companies,  operating,  as  they 
do,  agents  of  an  extremely  dangerous  and  unruly  character,  tliat 
they  adopt  such  precautions  as  may  reasonably  prevent  damage  to 
the  property  of  third  peraons  near  which  their  railway  passes,  said 
that  the  evidence  in  this  case  was  abundantly  sufficient  to  show 
that  the  injury  was  caused  by  the  emission  of  sparks  or  particles  of 
ignited  coke  from  one  of  the  defendant's  engines,  and  that  there 
was  no  proof  of  any  precaution  adopted  by  the  company  to  avoid 
such  a  mischance,  and  that  the  jury  was  right  in  finding  that  the 
company  was  guilty  of  negligence,  and  after  citing  as  parallel  to  the 
want  of  the  precaution  as  to  the  sparks  suggested  by  witnesses  tlic 
case  of  one  allowing  a  dog,  known  to  be  accustomed  to  bite,  to  go 
about  unmuzzled,  remarked:  *^  The  precautions  suggested  by  the 
witnesses  called  for  the  plaintiff  in  "  this  case,  may  be  compared  to 
the  muzzle  in  Smith  v.  Pelchy  2  Strange,  1267.  The  other  judges 
took  substantially  the  same  view,  not  using  however  the  illustration 
as  to  the  muzzled  dog.  The  case  of  Ellu  v.  P.  <§  R.  R,  Co.,  was 
where  the  fence  was  proved  to  have  been  discovered  to  be  on  fire 
immediately  after  the  engine  passed,  and  some  of  it  burned  before 
the  fire  could  be  stopped.  Plaintiff  proved  the  engines  upon  the 
road  usually  had  '^  spark  catchers  on  the  funnel,"  but  whether  they 
were  on  this  particular  engine  at  this  time  he  did  not  recollect.  It 
was  held  that  though  negligence  was  the  gravamen  of  the  plaintiff's 
case,  yet  when  he  shows  damage  resulting  from  defendant's  act, 
which  act  with  the  exercise  of  proper  care  does  not  ordinarily  pro- 
duce damage,  he  makes  out  fk  prima  facte  case  of  negligence  which 
cannot  be  repelled  but  by  proof  of  some  extraordinary  accident 
which  renders  care  useless. 

The  breaking  of  the  axle-tree  in  the  ChriBtie  case  was  itself  prima 
facie  evidence  of  negligence  on  the  part  of  the  owner  of  the  coach. 
It  was  his  duty  to  have  axle-trees  sufficient  for  the  purposes  of  his 
business.  The  breaking  under  the  circumstances  was  evidence  that 
be  fell  short  of  this  duty,  and  that  the  coach  was  not  then  **  well 
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built."  There  is  nothing  in  the  case  intimating  that  it  is  ever 
unnecessary  for  the  plaintiff,  whatever  his  ignorance  of  the  nature 
or  chainftcter  of  the  real  cause  of  the  mishap,  to  go  so  far  as  to  prove 
some  fact  which  is  of  itself  prima  facie  evidence  of  neglect  or  failure 
\i\H)i\  defendant's  part  in  doing  his  duty.  The  Pirjgott  and  EIU8 
cases  are  based  upon  the  principle  that  the  use  of  well-known  appli- 
ances, which  it  is  the  duty  of  the  operators  of  railroads  to  use,  will, 
as  a  general  rule,  pi-event  such  escape  of  spai'ks  as  will  set  fire  to 
buildings  and  fences  standing  adjacent  to  the  road.  In  all  such 
eases  the  relation  of  the  structui*es  to  the  road  is  always  established, 
and  is  always  well  understood  or  can  be  readily  seen  or  learned  by 
the  agents  operating  the  train  approaching  or  passing  them. 

The  nature  of  the  South  Carolina  case  and  that  before  us  does 
not  properly  assimilate  to  the  four  cases  we  have  reviewed.  Xo 
inherent  defect  is  shown  in  any  thing  relating  to  the  road  or  train 
as  was  shown  in  the  coach  in  CJirisMs  case.  The  fixed  relation 
which  buildings  and  fences  bear  to  the  track  and  to  passing  trains, 
and  which  has  enabled  science  and  skill  to  provide  those  appliances, 
which  as  a  general  rule  prevent  such  escape  of  sparks  as  will  set  fire 
to  and  burn  them  has  no  counterpart  in  the  uncertain  and  varying 
circumstances  under  which  cattle  may  appear  on  a  railroad  track. 
To  put  the  two  classes  of  cases  on  a  level  we  think  it  at  least  nee- 
essar}'  to  establish  by  evidence  the  locality  on  the  road  where  the 
collision  occurred.  These  varying  circumstances  render  it  impossible 
to  establish  a  rule  like  that  in  the  Piggotl  and  Ellis  cases,  except 
upon  the  false  basis  of  assuming  a  fixed  state  of  circumstances  for 
something  that  is  wholly  uncertain  in  its  nature.  The  law  permits 
a  train  to  be  run  upon  its  track  as  rapidly  as  its  business  requires,  and 
is  consistent  with  the  safety  of  the  passengers  and  the  property  it 
transports,  without  moderating  its  speed  on  account  of  the  probability 
of  coming  upon  roaming  cattle.  It  is  m  its  nature  a  thing  upon 
which  in  its  legitimate  use  not  only  great  force  necessarily  attends, 
but  is  of  such  a  character  that  when  moving  at  a  legitimate  or 
ordinary  rate  of  speed  it  cannot  be  stopped  at  once  or  always  in 
time  to  avoid  collision  with  something  that  may  have  unexpectedly 
come  upon  its  track.  The  place  or  the  circumstances  of  the  com- 
ing of  cattle  cannot  be  anticipated,  like  the  circumstances  which 
may  surround  when  a  train  passes  a  fence  or  a  building.  The  law 
which  permits  the  operation  of  a  train  charges  the  owner  of  any 
animal  coming  on  its  ti'ack  with  notice  of  its  nature.     If  it  be  dan- 
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gerous  it  is  still  lawful.  In  running  at  an  ordinary  speed  it  is  doing 
nothing  forbidden,  but  the  very  thing  contemplated  by  its  organi- 
zation and  required  by  the  commerce  of  the  country.  It  has  just 
as  much  right  to  run  as  cattle  have  to  range.  Grant  that  cattle 
which  go  upon  its  track  are  not  trespassers,  nor  their  owners  liable 
for  damages  resulting  therefrom  to  the  railroad  companies  (which 
is  well  settled  by  preceding  authorities),  yet  when  they  do  go  upon 
it  and  collision  takes  place  and  death  or  any  thing  ensues  to  them, 
and  nothing  else  appears,  how  can  it  be  said  that  there  is  evidence 
of  any  omission  of  duty  upon  the  part  of  the  railroad  company  or 
its  agents,  the  law  being  as  it  is,  that  it  is  not  required  to  lessen 
the  otherwise  proper  speed  of  its  trains  on  their  account  ?  Xo  one 
is  presumed  by  the  law  to  do  wrong  or  not  to  do  his  duty.  Proof 
of  results  which  indicate  only  an  ordinary  and  proper  act,  and  no 
extraordinary  or  improper  conduct  in  an  individual,  is  no  evidence 
of  negligence  on  his  part.  Proof  of  death  to  a  hog,  sheep  or  cow 
by  being  struck  by  a  railroad  train  is  proof  of  a  result  which  indi- 
cates nothing  more  than^n  ordinary  operation  of  the  train;  to  say 
there  was  negligence  we  have  to  assume  from  what  is  altogether 
uncertain  that  the  circumstances  were  of  a  certain  character  and 
such  that  the  injury,  or  what  is  tantamount,  the  collision  might 
ha<ve  been  avoided  by  the  exercise  of  due  care  upon  the  part  of  tlie 
company's  agents.  Grant,  as  we  must,  that  proof  of  the  locality 
of  the  collision  will  generally  show  whether  or  not,  by  proj^er  atten- 
tion, the  animal  on  the  track  could  have  been  seen  in  time  for  the 
train  to  be  stopped  by  the  prompt  use  of  brakes  and  the  collision 
avoided,  yet  wlien  we  know  that  cattle  may  and  sometimes  do  come 
upon  the  track  at  phwes,  and  under  circumstances  where  this  would 
be  impossible,  and  it  may  be,  even  when  for  the  protection  of  the 
lives  of  passengers,  an  increase  of  speed  is  necessary  (Owetis  v. 
R,  Co.,  58  Mo.  388,  389),  still  we  cannot  assume  as  a  general  rule 
not  only  the  circumstances,  but  that  they  were  such  as  that  the 
killing  would  not  have  occurred  if  proper  care  had  been  shown,  and 
as  imi)ly  a  want  of  care  on  the  company's  part. 

The  reasoning  in  Danner^s  case  is  exceptional.  Where  the  bur- 
den is  put  by  the  pleadings  upon  the  plaintiil,  there  is  no  rule  of 
law  that  the  defendant's  failure  to  produce  witnesses  upon  trial,  or 
his  silence  there  as  to  what  he  may  know,  can  be  taken  to  make  a 
prima  facie  cjise  for  the  plaintiflE.  Where  the  plaintiff's  evidences 
insufficient  the  defendant  may  demur  to  it  successfully.     The  fact 
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that  witnesses  to  an  occarrence  are  in  the  employ  of  a  railroad 
company  imposes  upon  it  no  more  duty  to  produce  them  or  their 
evidence  at  the  trial  than  their  being  employed  by  an  individual 
would  impose  on  him.  The  rales  of  evidence  permitting  proof  by 
admissions  —  silence,  where  an  act  has  been  specifically  charged  in 
conversiition  against  a  defendant  —  has  never  been  extended  to  a 
defendant  preserving  silence  in  court  until  a  prima  facu  case  lias 
been  made  by  plaintiff's  evidence  on  the  trial.  Under  our  rules 
of  evidence  by  which,  as  a  general  rule,  neither  interest  nor 
being  a  party  to  the  record  disqualifies  from  testifying,  '*  the 
fact  that  it  was  in  the  power  of  the  defendant  alone  to  explain,  and 
he  failed  to  do  it,"  is  not  tenable  as  a  principle  upon  which  to  sup- 
port the  ruling  in  Danner's  case,  if  it  ever  was.  One  party  can 
make  a  witness  of  the  other. 

Independent  of  any  legislation  on  the  subject,  we  do  not  tliink 
that  proof  of  the  mere  killing,  independent  of  locality  or  some 
other  circumsttmce  which  shows  that  it  would  not  have  resulted  if 
reasonable  care  had  been  taken,  or  some  omission  of  dutv,  as  a 
failure  to  blow  the  whistle  for  tlio  purpose  of  scaring  the  cattle  off, 
is  prima  facie  evidence  of  nejlijencc  upon  the  part  of  the  com- 
pany. B.  £  M.  Rfiilrnadr.  W  ndt,  13  Neb.  70;  Schiner  v.  12  nl- 
road  Co.,  40  Iowa,  337;  Ba/Jt/'e  v.  Railroad  Co.,  20  Tex.  0).^; 
Wnhh  V.  Railroad  Co.,  8  Nev.  110;  Rnilruad  Co.  v.  Means,  14  Ind. 
30;  McKisitock  v.  Railroad  Co.,  71  Mo.  50 ';  Railroad  Co.  v.  J/c- 
Millan,  7  (Ohio)  Am.  &  Eng.  R.  Cases,  5  8.  See  also  10  Am.  & 
Eng.  R.  Ciises,  458,  note. 

We  think  the  demurrer  to  the  declaration  should  have  been  sus- 
tained, and  that  the  court  erred  in  charging  the  jury  as  to  the  killing 
being  made  prima  fucie  evidence,  and  in  refusing  the  instructions 
numbered  2  and  7  requested  by  the  defendant,  but  that  it  did  not  err  in 
refusing  the  instruction  numbered  2,  as  it  uses  the  word  willful,  or  in 
refusing  that  numbered  4,  nor  that  numbered  G,  as  it  is  too  broad. 

The  judgment  is  reversed  and  the  case  will  be  remanded  with 
directions  to  sustain  the  demurrer  to  the  declaration,  with  leave  to 
the  plaintiff  to  amend  the  declaration  and  for  further  proceedings 
in  accordance  with  this  opinion. 

Judgment  reversed  and  cause  remanded, 

NoTK  BT  THE  REPORTER. — See  Dote,  50  Am.  Rep.  553.  Thompson  says 
(Ne^1ig:ence»  513,  g  15):  '*  In  a  number  of  cases  it  has  been  held  that  the 
simple  fact  of  injury  to  the  animals  by  train  of  the  defendant,  unaccompanied 
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by  any  thing  which,  tends  to  show  positire  negUgenoe  or  miaconduct  of  the 
company's  agents,  is  insufflcient  to  charge  the  company.  This  is  the  rule  in 
those  States  where  the  company  is  not  boand  to  fence  its  track,  and  where 
stock  is  permitted  to  rnn  at  large  upon  uninclosed  lands  without  thereby  ren- 
dering the  owner  liable  as  a  trespasser.  In  many  cases  however  a  different 
rule  has  been  announced."  Citing  Mobile,  etc.,  R,  Co.  ▼.  ffudaon,  50  Bflss. 
572:  Chic.,  etc.,  R.  Co.  v.  Patchin,  16  IlL  198;  Bethje  ▼.  Houston,  etc.,  B.  Co., 
23  Tex.  601;  S-Mner  t.  Ckie,,  etc,,  B.  Co.,  40  Iowa,  837:  IndiafMpolu,  etc.,  R. 
Co.  V.  MeaTis,  14  Ind.  30;  WaUh  v.  Virginia,  etc.,  B.  Co.,  8  Ner.  Ill;  Grand 
Rapids,  etc.,  B.  Co.  ▼.  Judson,  85  Mich.  WI;  Brown  v.  Hannibal,  etc,,  B.  Co., 
33  Mo.  309;  Terry  v.  N.  T.,  etc.,  B.  Co.,  22  Barb.  575;  Lindsay  v.  Conn.  R. 
Co.,  27  Vt.  543;  Scoit  y.  Wilmington,  etc.,  R.  Co.,  4  Jones  L.  482.  "If  the 
cattle  are  rightfully  upon  the  railroad  track  at  the  time  of  the  Injury,  it  has 
been  held  that  proof  of  such  fact,  with  the  injury,  makes  a  prima  foffic  case  of 
negligence,"  etc.  Citing  WlUte  ▼.  Concord  R.  Co.,dO  ^.K.  207;  Dannsr  r. 
So.  Car.  R.  Co.,  4  Rich.  L.  830;  Oalpin  v.  Chic.,  etc.,  R.  Co.,  19  Wis.  604;  Me 
Coy  V.  California,  etc.,  R.  Co.,  40  Cal.  532. 

Wood  says  (Railway  Law,  1565):  "  Except  in  those  cases  where  the  statute 
makes  the  mere  fact  of  killing  prima  fade  evidence  of  negligence  on  the  part 
of  the  company,  the  burden  of  establishing  such  negligence  is  upon  the  pl^n 
tiff.'*  "But  in  some  of  the  States  the  mere  fact  of  the  injury  is  held  to 
operate  as  prima  fade  evidence  of  negligence."  Wodfolk  t.  Macon,  etc.  R. 
Co.,  56  Ga.  457.  "  Liability  does  not  attach  from  the  mere  fact  of  killing.' 
Mobile,  etc.,  R.  Co.  y.  Hudson,  50  Miss.  572. 

Redfield  says  (Railw.  466):  *'  The  fact  of  killing  an  animal  of  value  by  the 
company's  engines  is  no  prima  fade  evidence  of  negligence  on  their  part." 
'*  But  if  the  railway  are  bound  to  maintain  fences,  as  against  the  owner  of  the 
cattle,  and  they  come  upon  the  road  through  defect  of  such  fences,  and  are 
injured,  the  company  are  in  general  liable  without  further  proof  of  negli- 
gence." P.  407.  "  The  mere  killing  of  an  animal  by  a  railway  company  does 
not  render  them  liable,  unless  they  have  been  guilty  of  negligence,  or  the 
case  comes  within  the  statute."    P.  480. 

Pierce  says  (Railroads,  428):  "  The  injury  itself,  though  inflicted  by  the 
company,  is  not  prima  fade  evidence  of  negligence,"  "  where  the  company  is 
not  required  to  maintain  a  fence."  Waldron  v.  Portland,  etc,,  R.  Co,,d5  Me. 
422;  Locke  v.  8t,  Paul,  etc.,  R.  Co.,  15  Minn.  850.  Contra :  the  Banner  and 
Woolfolk  cases,  and  Smith  v.  Eastern  R.  Co.,  85  N.  H.  356. 

If  the  track  is  not  fenced  where  it  should  be,  the  law  presumes  negligence. 
International,  etc.,  R.  Co.  v.  Cocke,  64  Tex.  151;  Robinson  v.  8t.  Louis,  etc., 
R.  Co.,  21  Mo.  App.  141;  Denver,  etc,  Ry.  Co.  v.  Chandler,  8  Colo.  871 ;  East 
Tenn.,  etc.,  R.  Co,  r.  Bayliss,  74  Ala.  150;  Little  Rock,  etc..  By.  Co.  v.  Jones, 
41  Ark.  157;  Union  Pac.  By.  Co.  v.  High,  14  Neb.  14. 

But  the  burden  is  on  the  plaintiff  to  show  that  the  injury  was  done  at 
a  point  where  the  company  is  required  to  fence.  Kyser  v.  Kansas,  etc.,  R. 
Co.,  56  Iowa,  207. 

In  Ohio,  etc.,  B,  Co.  r.  Miles,  76  Va.  778,  it  was  held  that  tiiere  oould  be  oo 
recovery  without  proof  of  nej 
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Id  Jones  v.  Columbia,  ete„  KGo.,^  S.  C.  249.  it  was  held  that  the  killiog 
of  stock  by  a  railway  train  being  proved,  negligence  is  presamed  prima  facU, 
althoogh  recent  statutes  require  the  ownera  of  stock  to  keep  it  inclosed.  Tlie 
court  said- 

'*  There  can  be  no  doubt  but  that  the  recent  acts  of  the  legislatore,  known  as 
the  Mtock  law,  have  materially  and  fnndamentally  changed  the  previous  law  as 
to  the  roaming  at  large  of  cattle.  Prior  to  the  passage  of  these  acts,  the  law, 
in  its  effect,  reqc^ired  crops  to  be  fenced  in  and  it  permitted  cattle  to  roam  at  will. 
It  was  then  no  trespass  for  the  stock  of  one  man  to  grace  upon  the  unlncloeed 
lands  of  another.  Now  however  this  is  changed,  and  stock  is  required  to  be 
fenced  in  and  crops  need  not  be  inclosed.  There  can  be  no  doul>t  either  that 
the  effect  of  this  legislation  has  been  to  make  the  roaming  of  cattle  upon  the 
nninclosed  lands  of  othen  than  the  owner  of  such  cattle  a  trespass,  for  which 
such  ownera  may  in  some  form  or  other  be  held  responsible.  These  principles 
are  conceded. 

"  Was  Danner*s  case  based  on  the  law  first  announced  above  to  such  extent 
that  the  doctrine  announced  and  applied  there  would  not  have  been  annonnoed 
and  applied  but  for  the  fact  that  that  law  was  then  of  force  ?  Would  the  pre- 
somption  of  negligence  arising  from  the  naked  fact  of  killing  as  established  in 
that  case  have  been  established  by  the  court,  had  the  present  stock  law  been 
of  force  making  it  a  trespass  for  the  cattle  of  othera  to  roam  upon  other  lands 
than  that  of  their  ownera,  instead  of  permitting,  and  to  some  estent  legalizing, 
soch  roaming  ?  If  the  foundation  of  Danner^i  case  was  the  law  as  it  then 
stood  as  to  crops  and  cattle,  requiring  the  one  to  be  fenced  in  and  the  other  to 
l)e  fenced  out,  then  there  would  be  much  merit  in  the  appeal  and  the  case 
would  be  relieved  from  many  of  the  difficulties  now  surrounding  it.  It  would  not 
involve  the  overruling  of  Danner's  case  or  touch  the  wise  doctrine  of  stare  de- 
ritis,  as  in  that  view  the  underlying  principles  of  law  controlling  the  facts  in 
Danner*$  case  being  changed  by  subsequent  legislation,  as  it  is  contended,  the 
question  wonld  be  presented  in  an  entirely  new  attitude. 

"If  however  Banner*  9  case  rested  upon  other  principles  than  this,  princi- 
ples which  have  not  been  impaired  by  the  subsequent  stock  law  legislation  — 
principles  which  onr  Supreme  Court  at  that  time  found  well  established  and 
settled  —  then  that  case  would  stand  directly  across  the  path  of  the  appellant, 
and  the  plaintiff  might  successfully  invoke  the  doctrine  of  Hare  deeuie,  Dan- 
ner^e  case  was  not  only  solemnly  decided  after  careful  esamination  by  the 
conn  of  last  resort,  but  it  has  been  subsequently  approved  and  affirmed.  And 
that  it  has  been  the  law  of  this  State  since  its  decision  has  never  been  doubted. 
And  although  it  may  seem  to  be  a  new  principle  and  not  in  full  harmony  with 
many  railway  decisions  in  America,  yet  it  would  be  a  precedent  which  under 
the  circumstances  this  court  would  feel  constrained  to  follow,  unless  upon  ex* 
amination  it  is  ascertained  to  have  been  founded  upon  a  state  of  facts  requir- 
ing the  application  of  a  different  principle  of  law  from  that  which  the  facts 
now  require.  In  fact  we  would  have  no  other  alternative  unless  we  disre- 
garded the  settled  practice  and  rules  of  this  court. 

"  There  seems  to  be  some  misapprehension  as  to  the  real  point  decided  In 
Dnnner'i  case,  as  well  as  to  the  principles  upon  which  it  rested     The  coart 
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did  Dot  decide  that  railroad  companies  were  responsible  in  all  cases  where 
stock  were  killed  on  tbeir  track,  whetber  the  killing  was  willful,  negligent  or 
accidental:  nor  did  it  discriminate  between  slight,  ordinary  or  gross  negligence. 
These  questions  were  untouched  and  left  under  the  operation  of  the  common- 
law  rules  already  established.  But  what  the  court  did  decide  was  rather  in  the 
nature  of  a  rule  of  evidence  than  otherwise,  determining  the  quantum  of  tes- 
timony which  might  carry  a  case  of  this  kind  to  the  jury,  and  it  seems  to  have 
k)een  founded  upon  what  the  court  regarded  as  a  necessity  in  such  cases.  The 
oourt  simply  held  that  the  plaintiff,  upon  proof  of  the  killing,  might  rest;  that 
this  would  make  out  a  prima  facia  case  of  all  that  was  necessary  to  hold  the 
defendant  responsible,  and  if  it  remained  unexplained,  liability  attached. 

"The  court  did  not  hold  that  the  proof  of  negligence  was  unnecessary,  or 
that  it  was  not  incumbent  upon  the  plaintiff  to  offer  such  proof,  but  it  held 
that  while  this  fact  was  a  necessary  ingredient  in  the  liability  of  defendant, 
yet  the  proof  of  the  killing,  unexplained  by  the  circumstances  or  by  the  testi- 
mony of  the  defendant,  furnished  in  itself  sufficient  evidence  of  the  presence 
of  such  negligence  as  would  hold  the  defendant  responsible.  The  court  said: 
'  That  the  company  did  not  produce  witnesses  to .  show  how  the  damage  oc- 
curred, nor  explain  why  they  omitted  to  do  so,  tends  to  induce  the  belief  that 
they  could  make  no  defense.  They  had  the  witnesses  under  their  control. 
The  plaintiff  may  not  have  been  present  when  his  cattle  were  killed  and  may 
not  be  able  to  discover  who  were  the  persons  employed  on  the  train  when  the 
damage  was  done.  When  a  party  is  charged  with  an  act  or  declaration  which 
may  subject  him  to  an  action,  and  does  not  deny  it,  his  silence  is  construed 
into  an  admission.  The  same  construction  may  be  put  on  a  party's  omission  to 
offer  testimony  in  his  defense  when  it  is  in  his  power  to  produce  witnesdes  who 
might  exculpate  him.'  This  was  the  principle  upon  which  the  case  turned, 
to-wit,  the  fact  that  it  was  in  the  power  of  the  defendant  alone  to  explain,  and 
that  he  failed  to  attempt  it.  There  is  not  a  word  or  an  intimation  appearing 
in  the  case  which  involved  the  stock  law  as  it  then  existed,  as  one  of  the  ele. 
ments  of  the  decision. 

'*  Nor  can  we  say  that  the  opinion  of  the  court  was  unsnstained  by  authority. 
The  cases  relied  on  and  cited  seem  to  support  it.  L^ame  v.  Bra/y,  3  Bast,  /yOS; 
Weawr  v.  Ward,  Hopk.  134;  Chriitie  v.  Ghriggs,  2  Cam.  78;  Piffffott  v.  BatUrn 
Vountiei  B.  Co.,  54  Eng.  Com.  L.  228;  BUis  v.  Portsmouth  d  Boanoke  /?..  2 
Ired.  140.  But  whether  this  be  so  or  not  Danner*s  case  was  heard  in  18 >l, 
over  thirty  years  ago.  Since  then  jt  has  been  regarded  as  the  settled  law  of 
this  State.  It  had  the  sanction  of  an  unanimous  court.  Judge  Frost  deliver- 
ing the  opinion  of  the  oourt,  and  O'Nball,  Evans,  Wardlaw  and  Whitnbr 
concurring,  than  whom  neither  our  judicial  gallery  nor  that  of  any  State  has 
ever  furnished  a  more  imposing  array.  It  has  grown  gray  with  time,  and  the 
country,  citizens,  railroads  and  all  have  understood  it  and  conformed  to  it. 
Under  those  circumstances  its  roots  have  gone  down  too  deep  to  be  torn  up 
easily. 

"  In  addition  to  the  authorities  referred  to,  supra,  In  Cooley  on  Torts,  the 
following  is  found,  which  fully  accords  with  Danner^s  case.  Mr.  Cooley  says: 
'The  duty  being  pointed  out,  the  failure  to    obsv^rve  it  is  to  be  shown;  in 
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other  words,  the  existence  of  negligei\ce.  This  is  an  affirmative  fact,  the  pre- 
aamption  always  being,  until  the  contrary  appears,  that  every  man  will  per- 
form his  daty.  Bat  the  guanttun  of  evidence  necessary  to  make  out  a  prima 
Jaeie  case  of  negligence  is  very  slight  in  some  cases,  while  in  others  a  more 
strict  showing  is  req aired.  A  bailee  who  returns  in  an  injured  condition  an 
article  which  has  been  loaned  to  him  is  by  this  very  condition  called  upon  to 
explain,  for  a  presumption  of  fault  must  arise  therefrom  against  him.  If  a 
child  is  sent  into  the  streets  of  a  city  in  charge  of  a  spirited  team,  which  ap- 
parently he  is  too  young  and  weak  to  manage,  the  negligence  seems  manifest* 
while  there  might  be  no  appearance  of  want  of  due  care  had  the  team  been 
broken  down  by  labor  and  years.  Often  the  injury  itself  affords  sufficient 
prima  facie  evidence  of  negligence.  Thus  if  the  buildings  of  individuals  are 
destroyed  by  fire  originating  in  sparks  from  a  locomotive,  the  fire  itself  is  held 
to  be  evidence  of  negligence  which  requires  to  be  overcome  by  some  showing 
that  the  railway  company  provides  suitable  precautions  against  such  an  oocur- 
rence,  etc.  There  is  consequently  nothing  unreasonable  in  presuming  negli- 
gence from  the  occurrence  of  an  injury  and  calling  upon  the  railway  authorities 
to  rebut  the  prima  fade  case  by  showing  that  they  took  reasonable  care,'  etc. 
Cooley  Torts,  (W5." 
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Brown  v.  Susquehanna  Boom  Go. 

(100  Penn.  St.  67.) 
Corporation  —  negligence  —  boom  company — camoUdaHon, 

Two  boom  oompanios  having  booms  on  the  name  river  were  consolidated. 
Both  were  reqaired  by  their  separate  charters  to  maintain  booms  sufficiently 
strong  to  retain  all  the  lumber  contained  in  them,  and  by  the  act  of  consoli- 
dation the  company  was  entitled  to  all  the  rights  and  privileges  and  subject 
to  all  the  restrictions  of  the  former  charters.  Held,  (1)  that  the  company 
was  liable  for  loss  by  insufficiency  of  the  boom,  but  not  for  unavoidable 
dangers  or  inevitable  accidents;  (2;  that  on  proof  of  loss  such  insufficiency 
would  be  presumed;  (8)  that  the  company  was  not  bound  to  maintain  the 
lower  boom  sufficient  to  detain  all  the  lumber  carried  away  from  the  upper 
boom  by  the  act  of  God,  for  only  for  such  logs  as  were  intended  for  it. 

ACTION  for  loss  of  lumber.     The  opinion  states  the  case.    The 
defendant  had  judgment  below. 

Wm.  H,  Annstroiig,  R.  L.  Alhn,  and  Samuel  Lain,  for  plaintiff 
in  error. 

B.  8.  Bentley,  H.  C.   Parsofis,  and  H.  0.  McOonnick,  for  de- 
fendants in  error. 

Clark,  J.     The  Susquehanna  Boom  Company  is  a  corporation, 
originally  created  and  existing  by  virtue  of  an  act  of  assembly,  ap- 
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proved  26th  March,  1846.  Its  franchise  originally  extended  np 
the  Susquehanna  river  from  the  western  boundary  of  the  city  of 
Williamsport,  a  distance  of  seven  miles;  but  its  limits  were  after- 
ward extended  by  act  of  assembly,  approved  28th  April,  1864,  fif- 
teen miles  further  up  the  stream.  The  Loyalsock  Boom  Company 
was  created  by  act  of  assembly,  approved  11th  April,  1848,  and  its 
franchise  extended  from  the  western  boundary  of  the  city,  down 
the  river^  a  distance  of  sixteen  miles,  to  the  Muncy  dam.  By  the 
act  of  2l8t  April,  1858,  the  companies  were  consolidated  under  the 
name  of  the  Susquehanna  Boom  Co.,  *' with  all  the  rights,  privi- 
leges and  immunities,  and  subject  to  all  the  restrictions,"  con- 
tained in  their  respective  charters.  The  powers  conferred  and 
duties  imposed  upon  the  respective  companies,  as  set  forth  in  their 
respective  charters,  were,  **to  erect  and  maintain  on  the  west 
branch  of  the  river  Susquehanna,  between  the  borough  of  Wil- 
liamsport  and  the  mouth  of  Quineshoque  creek,  such  boom  or 
booms  with  piers,  as  may  be  necessary  for  the  purpose  of  stopping 
and  securing  logs,  masts,  spars  and  other  lumber,  floating  upon 
said  river,  and  erect  such  piers,  side,  branch  or  sheer  booms,  as 
may  be  necessary  for  that  purpose."  "And  the  said  corporation 
shall  construct,  and  at  all  times  keep  and  maintain  their  piers  and 
booms  suflBciently  strong  to  secure  all  the  lumber  contained 
therein;  but  no  person  shall  be  allowed  at  any  time  to  encumber 
said  booms  with  rafts,  either  of  logs  or  other  lumber.*' 

The  plaintiffs  were  the  owners  of  an  extensive  saw-mill  property 
in  the  city  of  Williamsport.  In  the  year  1867,  and  also  in  186^,. 
large  quantities  of  their  logs,  which  they  had  driven  down  the  nver 
into  the  Susquehanna  boom,  to  stock  their  mills,  escaped,  and  were 
wholly  lost,  and  this  action  was  brought  to  recover  damages  for  the 
injuries  thus  sustained. 

Oh  the  29th  September,  1880,  the  parties,  by  agreement  in  writ- 
ing, waived  a  trial  by  jury  and  submitted  the  decision  of  the  cusq 
to  the  court,  under  the  act  of  22d  April,  1874;  the  questions  now 
presented  for  our  consideration  arise  upon  exceptions  filed  to  the 
decision  of  the  court,  under  the  provision  of  tiiat  a<jt. 

'inhere  was  some  dispute  as  to  the  precise  manner  in  which  these 
several  losses  occurred,  but  the  facts  are  found  and  particularly 
stated  by  the  court  as  follows:  "If  the  logs  come  into  the  b<»om 
on  such  low  water  that  they  will  not  pack,  hut  reinuin  on  the  sur- 
face of  the  water,  the  boom  will  not  hoi  i  oin'-half  as  many  logs. 
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and  will  soon  fill  up  to  its  head.  If  then  there  should  be  a  slight 
rise  in  the  river,  or  if  for  any  other  cause  this  vast  body  of  logs 
should  surge  down,  as  they  will  do,  some  logs  may  be  forced  on  top 
of  the  boom  platforms  and  cause  them  to  sink  under  the  water, 
thus  making  an  outlet  whereby  the  great  pressure  is  relieved.  The 
boom  platform  being  thus  sunken,  the  logs  are  forced  out  of  the 
boom  at  this  point,  soon  a  channel  is  thus  made,  and  a  large  quan- 
tity of  logs  will  surely  escape.  This  is  called  a  '  spew '  of  logs.  It 
is  impossible  to  prevent  this  accident.  No  man  can  tell  when  or 
where  it  will  occur,  and  the  strength  or  weakness  of  the  boom 
structure  has  nothing  to  do  with  its  occurrence.  No  part  of  the 
boom  structure  is  broken  by  this  accident.  This  is  the  kind  of 
accident  which  occurred  when  the  plaintiffs'  logs  were  lost  in  1867, 
for  which  they  bring  their  action." 

^'  If  the  logs  come  into  the  boom  on  such  low  water  that  they 
will  not  pack,  but  remain  on  the  surface  of  the  water,  the  boom  will 
not  hold  one-half  as  many  logs  and  will  soon  fill  up  to  its  head.  If 
then  no  rise  in  the  water  or  other  thing  occurs  to  cause  the  logs  to 
surge  down  in  the  boom,  it  is  certain  and  inevitable  that  all  logs 
coming  down  after  the  boom  is  full  must  go  by  the  boom  and  be 
lost.  This  is  called  an  '  overflow '  of  logs.  This  was  the  situation 
immediately  before  the  accident  happened  when  the  plaintiffs'  logs 
were  lost  in  1868. ** 

The  plaintiffs  contend  in  the  first  place,  that  the  Susquehanna 
Boom  Go.  is  liable  to  them  for  the  value  of  the  logs  lost  in  1867 
and  1868,  without  any  proof  of  negligence;  that  by  the  express 
terms  of  the  charter  the  company  was  held  *'  to  construct  its  piers 
and  booms  sufficiently  strong  to  secure  all  the  lumber  contained 
therein,^'  and  that  as  the  powers  and  privileges  conferred  were  in 
derogation  of  common  right,  were  exclusive,  and  for  personal  proBt, 
the  liability  for  losses  must  be  according  to  the  strictest  import  of 
the  statute.  They  therefore  treat  the  words  of  the  statute  as  impos- 
ing upon  the  company  a  responsibility  which  is  absolute  and  unlim- 
ited—  the  responsibility  of  an  insurer  against  all  risks  of  whatsoever 
kind  or  character.  It  will  be  seen  however  that  the  responsibility 
of  the  company  is  not  expressed  in  the  statute;  the  liability  for 
losses  is  but  an  implication  of  law  from  the  failure  to  perform,  after 
the  acceptance  of  the  charter,  what  the  charter  requires.  In  the 
ascertainment  of  the  extent  of  that  liability  therefore  we  are  remitted 
to  the  consideration  of  what  is  really  required.     What  therefore 
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nnder  a  faiir  construction  of  the  charter,  was  the  oompany  bound 
to  do? 

It  is  doubtless  true  that  such  charters  ai*e  to  be  construed  most 
beneficially  for  the  public,  and  more  strictly  against  the  company, 
but  the  construction  must  be  a  reasonable  one.  The  charters  of 
most  private  corporations  are  for  purposes  of  private  gain,  and  many 
of  them  grant  exclusive  privileges  in  abridgment  of  individual 
right,  but  as  they  are  intended  also  to  subserve  great  public  inter- 
ests they  sliould  be  so  construed  as  not  to  defeat  the  purpose  of 
their  creation.  The  Susquelmnna  Boom  Company  was  not  only 
intended  to  serve  the  private  interest  of  the  corporators,  but  also 
that  of  the  public,  and  especially  of  those  who  with  rafts,  logs,  or 
lumber  should  navigate  the  stream;  it  proposed  to  do  for  them  what 
they  could  in  no  way  do  for  themselves.  Whilst  therefore  the  words 
of  the  charter  should  be  construed  with  some  degree  of  strictness 
for  the  public  protection,  it  should  not  be  construed  to  require  the 
performance  of  what,  in  the  nature  of  the  case,  cannot  be  performed. 
By  the  words  of  the  charter  the  company  was  required  to  *[  con- 
stract  its  piers  and  booms  sufficiently  strong  to  secure  all  the  lumber 
contained  therein.^'  If  this  is  to  be  understood  in  any  absolute 
sense,  it  required  the  performance  of  an  admitted  impossibility;  it 
was  impossible,  of  courae,  to  construct  a  boom,  which  at  all  tiines 
and  under  all  circumstances,  would  hold  all  the  lumber  contained 
therein.  We  are  informed  by  the  finding  of  the  court,  that  if  the 
logs  come  into  the  boom,  on  very  high  water^  as  in  the  flood  of 
18G5,  no  boom  structure  will  hold  them,  and  if  they  come  in  on 
a  low  water,  "spews*'  and  '"overflows"  are  inevitable  accidents, 
which  it  is  impossible  at  times  to  prevent.  Did  the  legislature, 
in  the  passage  of  this  act,  intend  to  do  an  absurd  and  unrea- 
sonable thing?  It  was  certainly  not  supposed  that  the  corporators 
could  overcome  the  power  of  nature,  or  build  a  boom  which  would 
stand  sufficient  and  secure  against  all  the  casualties  ihat  might 
occur;  the  language  of  the  charter  must  be  taken  in  a  sense 
restricted  by  reason  and  common  experience.  Such  a  construction 
of  the  statute  does  not,  we  think,  involve  any  interpolation  of 
words  into  it;  it  accords  with  the  general  understanding  of  the 
language  actually  employed.  A  vessel  sufficiently  strong  to  secure 
its  cargo  may  in  a  moment  be  dashed  to  pieces  in  a  storm;  a  house 
built  upon  the  solid  rock  sufficient  and  secure,  may  be  utterly 
demolished,  even  in  a  slight  tremor  of  the  earth,  and  a  boom,  in 
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all  respectg  snfHciently  strong  to  secure  all  the  lumbor  contained 
therein,  may  be  swept  away  by  the  inevitable  iK)wer  of  the  flood. 

But  the  defendants  are  held  to  the  exercise  of  more  than  ordi- 
nary diligence  and  care  in  the  discharge  of  the  obligations  imposed. 
They  may  not  perhaps  be  lield  to  do  what,  in  the  very  nature  of 
the  case,  cannot  be  done,  but  they  may  certainly  obligate  them- 
selves to  do  what  can  be  done;  this  is  the  exact  measure  of  duty 
which  the  company  assumed  by  acceptance  of  the  charter.  They 
are  therefore  liable  for  all  losses  which  may  have  occurred  from 
any  insufficiency  of  their  boom,  whether  from  negligence  or  not, 
unless  that  insufficiency  arose  from  the  unavoidable  dangers  of  the 
river,  or  from  inevitable  accident.  The  case  does  not  present  a 
question  of  negligence,  but  a  question  of  performance.  The  de- 
fendants are  not  merely  bailees  for  hire,  and  bound  under  the 
rule  of  the  common  law  to  ordinary  care  only;  they  are  bound  to 
do  what  it  was  their  self-imposed  duty  to  do,  unless  by  the  act  of 
God  they  were  prevented.  We  agree  with  the  plaintiffs  tlierefore 
first,  chat  the  degree  of  care  which  the  company  was  bound  to 
exercise  to  secure  the  logs  in  their  boom  is  fixed  by  the  charter; 
and  second,  that  in  the  event  of  a  loss  the  company  is  liable  under 
the  charter  without  proof  of  negligence.  This  is  the  precise  doc- 
trine declared  in  Penn.  £  Ohio  Canal  Co,  v.  Graham,  63  Penn.  St. 
290;  8.  c,  3  Am.  Rep.  649,  where  the  authorities  are  fully  col- 
lected and  carefully  considered  by  the  late  Jnstice  Sharswood. 
In  that  case,  a  canal  company,  by  its  charter,  was  required  to  build 
and  keep  in  repair  bridges  at  all  points  where  the  canal  crossed  a 
public  road.  A  traveller  was  passing  over  one  of  these  bridges 
when  it  gave  way,  and  he  was  precipitated  with  his*  wagon  into  the 
canal;  in  an  action  for  damages  for  the  injuries  sustained,  it  was 
held  that  the  charter  is  a  law  imposing  on  the  company  the  burden 
of  performing  a  duty  to  the  public,  and  if  that  duty  be  not  per- 
formed the  company  is  responsible  to  those  who  thereby  suffer 
special  injury;  and  further,  that  a  corporation,  bound  in  considera- 
tion of  its  franchise,  to  keep  a  road  or  bridge  in  repair,  is  liable  for 
injury  from  want  of  repair,  whether  the  defect  be  patent  or  latent, 
unless  the  party  injured  be  himself  in  default,  or  the  defect  was 
from  inevitable  accident,  tempest  or  lightning,  or  the  wrongful  act 
of  a  third  i)crson,  of  which  the  corporation  had  no  notice;  and  this, 
although  ordinary  care  was  used  in  the  erection  or  repair,  and  the 
work  was  done  by  competent  workmen  under  contract.     At  this 
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poiut  however  we  are  confronted  with  the  following  dear,  compre- 
hensive  and  coBclofiive  findings  of  the  learned  court  below:  • 

''  I  find  that  the  plaintiffs'  logs,  for  the  loss  of  which  they  bring 
this  snit,  were  lost  directly  by  the  '  unavoidable  dangers  of  the 
river'  or  ^ inevitable  accident '  incident  to  the  booming  of  logs  in 
the  west  branch  of  the  Susquehanna  river  under  the  defendant's 
cliarter." 

'^I  find  that  in  respect  to  the  plaintiffs'  logs,  for  the  loss  of 
which  this  suit  ia  brought,  the  defendants  were  not  guilty  of  any 
f  lult,  negligence  or  want  of  care  either  before,  at  the  time  of,  or 
after  the  accidents  happened  whereby  the  losses  occurred." 

These  findings,  in  our  opinion,  are  fatal  to  the  plaintiff's 
recovery  in  this  case.  It  is  well  settled  by  the  decisions  of  this 
court,  that  in  a  case  tried  by  the  court,  under  the  act  of  1874,  a 
writ  of  error  only  brings  up  questions  of  law.  This  court  cannot 
go  behind  the  findings  of  fact,  as  they  appear  in  the  record.  The 
judge,  in  such  cases,  exercises  the  double  function  of  couii;  and 
jury,  and  we  are*  to  dispose  of  the  case  here,  precisely  as  if  the  facts 
had  been  found  by  a  jury;  if  there  was  evidence  of  the  fact,  the 
finding  cannot  be  impeached.  It  is  useless  therefore  to  assign  for 
error  mere  matters  of  fact,  unless  the  assignment  is  such  as  could 
be  heard  and  determined,  if  the  trial  had  been  according  to  the 
course  of  the  common  law.  The  parties,  by  agreement,  designated 
the  tribunal  for  the  determination  of  these  disputed  questions  of 
fact,  and  they  cannot  now  complain  if  the  adjudication  is  adverse  to 
their  interests.  Jamison  v.  Collins,  83  Penn.  St,  359;  Lee  v.  ICef/-^, 
88  Penn.  St.  175;  Brofan  v.  Dempsey,  95  Penn.  St.  243;  Bradlee 
v.  Whitney,  108  Penn.  St.  362. 

If  the  losses  resulted  from  the  unavoidable  dangers  of  the  river, 
or  from  inevitable  accident,  incident  to  the  business,  and  we  are 
bound  to  assume  that  they  did;  if  the  defendants  were  not  guilty 
of  any  fault,  negligence  or  want  of  care,  either  before,  at  the  time, 
or  after  the  accident  happened,  whereby  the  losses  occurred,  and 
this  we  are  also  bound  to  assume,  then  it  matters  not  whether  the 
defendants  be  treated  as  bailees  fof  hii*e,  as  common  carriers,  or  as 
bound  by  the  special  provisions  of  their  charter;  in  any  case,  they 
are  relieved  from  responsibility  for  the  injuries  sustained. 

It  has  been  urged  very  strongly  in  the  argument  that  it  was  the 

duty  of  the  Susquehanna  Boom  Company,  under  their  charter, 

to  have  their  lower  boom,  the  Loyalsock,  hung,  and  in  proper  con- 
VoL.  LVIII  — 90 
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ditioQy  to  stop  and  hold  the  logs,  at  the  time  of  the  losaes  in  1867 
and  1868.  In  the  16th  point  submitted  by  the  plaintifb,  the  coart 
was  requested  to  find  as  follows: 

*'  That  if  the  lower  boom  had  been  properly  and  in  due  time 
hung  with  its  sheer,  and  had  been  guarded  and  cared  for  with  due 
diligence,  before  and  at  the  time  of  the  breaking  of  the  upper  boom 
in  1867,  as  hereinbefore  sUited,  it  would  have  been  sufficient  to 
catch  and  secure  all  the  logs  which  escaped  through  the  breach  of 
the  upper  boom  at  that  time,  and  have  prevented  the  loss  of  which 
the  plaintiffs  complain." 

The  17th  point  was  to  the  same  effect,  excepting  that  it  related 
to  the  loss  of  1868.  The  court  found  that  neither  of  these  points 
was  sustained  by  the  evidence.  Now  whatever  may  have  been  the 
defendants'  duty,  if  the  Loyalsock  boom  had  been  found  to  have  been 
available  and  sufficient,  to  prevent  the  loss,  it  must  be  admitted, 
that  in  view  of  this  finding,  the  question  is  one  of  little  importance. 
For  of  what  avail  would  it  be  to  oblige  the  performance  of  that 
which  could  serve  no  useful  purpose?  If  the  hanging  of  the  sheer 
and  the  guarding  of  the  Loyalsock  boom  would  not  have  secured  the 
logs,  upon  what  principle  of  law  or  of  common  sense  would  the 
defendants  have  been  obliged  to  undertake  that  work?  But  assum- 
ing the  sufficiency  of  the  Layalsock  boom  to  save  the  loss,  was  it 
the  duty  of  the  company  to  hang  the  sheer  and  guard  that  boom 
to  save  logs  consigned  to,  but  escaping  from  the  Susquehanna 
boom,  by  unavoidable  and  inevitable  accident?  The  Loyalsock  was 
not  a  mere  appendage  or  appurtenance  of  the  Susquehanna  boom, 
nor  was  it  designed  or  used  to  take  logs  escaping  from  that  boom; 
it  was  erected  and  maintained  as  a  separate  and  distinct  boom,  to 
take  and  secure  logs  consigned  to  it,  as  a  supply  to  the  mills  bilow. 
Mills  are  so  located,  with  reference  to  the  boom,  that  the  logs, 
when  rafted  out,  may  be  floated  with  the  current.  The  plaintiffs' 
logs  were  destined  for,  and  were  actually  driven  into,  the  Susque- 
hanna boom,  which  was  a  mile  or  more  above  their  mills,  whilst 
the  Loyalsock  was  a  mile  or  more  below.  The  plaintiffs  had  no 
desire  to  have  their  logs  in  the  Loyalsock;  if  they  had  desired  them 
to  pass  the  Susquehanna  boom,  it  was  their  duty  to  give  notice  as 
required  by  the  seventh  section  of  their  charter;  they  preferred, 
however  perhaps,  that  they  might  be  caught  there,  rather  than 
lost,  if  there  had  been  no  consolidation  there  could  be  no  ques- 
tion.    But  the  effect  of  the  consolidation  was  to  unite  the  com- 
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panies  only^  not  the  booms;  the  consolidated  company  controlled 
each  of  them  separately,  ''under  the  rights,  privileges  and  immun- 
ities/' and  "subject  to  the  restrictions,  contained  in  the  respective 
charters/'  some  provisions  of  which  are  not  common  to  both.  In 
Oould  V.  Landon,  43  Penn.  St.  365,  the  effect  of  the  consolidation 
was  considered  by  this  court,  and  it  was  held  that  these  separate 
statutes  ''must  be  interpreted  separately,  although  both  become 
the  property  of  one  company,  and  an  act  consolidating  the  two 
boom  companies  will  not  change  the  liability  of  either,  under  its 
act  of  incorporation,  to  deliver  logs  at  its  own  boom,  the  boom  in 
which  they  were  caught."  The  duty  of  the  defendants  is  dis- 
charged, if  their  booms  are  sufficiently  strong,  as  required  by  the 
statute.  They  are  bound  to  secure  the  logs  destined  for  and  driven 
into  their  respective  booms,  and  for  their  failure  so  to  do  they  are 
to  be  held. rigidly  responsible;  but  they  are  not  bound  when  the 
structure  is  destroyed  by  the  act  of  God,  to  pursue  and  capture  the 
lumber  upon  the  flood,  under  penalty  of  being  held  responsible  for 
the  loss  of  what  might  possibly  have  been  recovered  in  the  pursuit. 

Judgment  affirmed. 
Gordon,  J.,  dissented.     Motion  for  a  re-argument  refused. 


Mitchell  v.  Ztmherbcait. 

(109  Peoo.  8t.  1»S.) 
Auction  —  evidence  to  vary  conditions. 

As  between  the  seller  and  the  parchaser  of  goods  sold  at  aaction,  evidence  is 
admissible  to  vary  the  conditions  of  the  sale  pablicly  stated. 

REPLEVIN.     The  opinion  states  the  case.    The  plaintiff  hwl 
judgment  below. 

J,  H,  Jacobs,  for  plaintiffs  in  error. 

C.  H.  Ruhl  and  J.  H.  Rothermely  with  him,  for  defendant  in  error. 

* 

Clark,  J.  The  plaintiff  in  this  replevin  is  a  dealer  in  horses,  in 
tlie  city  of  Reading.  On  the  26th  of  February,  1881,  he  had  a  public 
ancrion  sale  of  horses  at  the  Drover's  Exchange.     The  terms  and 
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(H)Qditions  of  the  sale,  as  they  were  verbttlly  annoanoed  by  the  auc- 
tioneer, ill  the  presence  of  the  bidders,  before  the  sale  began,  were 
''sixty  days'  note,  with  security,  or  six  per  cent  off  for  cash,  satis- 
fiiction  to  be  given  before  stock  is  removed/'  The  defendants  pur- 
chased a  horse  at  this  sale,  at  and  for  the  price  of  $125.  After  the 
sale  the  horse  was  removed  to  the  plaintiff's  stable,  where  he 
remained  until  the  evening  of  the  same  day,  when  the  defendants, 
without  the  plaintiff's  knowledge,  removed  him,  leaving  in  its  place 
another  horse,  which  they  had  previously  purchased  from  the  plain- 
tiff. This  replevin  is  brought  to  recover  the  possession  of  the  prop- 
erty thus  removed. 

It  is  certainly  true,  if  nothing  else  were  shown,  or  offered  to  be 
shown,  on  the  part  of  the  defendants,  that  they  had  no  ri^ht  to 
possess  themselves  of  this  property,  until  satisfaction  had  been 
given,  according  to  the  terms  of  the  stile,  as  stated  by  the  auctioneer. 
They  had  neither  paid  the  money,  nor  given  note,  with  security  as 
by  the  terms  they  were  required,  and  until  this  was.  done  the  right 
of  property  and  of  possession  remained  with  the  plaintiff. 

But  the  defendants  allege  that  these  terms  of  sale  were  under  an 
agreement  made  beforehand,  waived  ns  to  them;  that  their  pur- 
chase was  made  under  a  particular  contract,  not  as  to  the  price,  but 
as  to  the  terms  of  payment,  which  extended  to  them  a  special  privi- 
lege over  those  bidders,  and  they  claim  that  the  purchase  having 
been  made* upon  the  faitli  of  this  contract,  the  property  was  rightly 
removed  in  pursuance  thereof. 

As  the  errora  assigned  arise  from  the  rejection  of  certain  offers  of 
evidence,  the  truth  of  the  particular  fiicts  therein  stated,  and  offered 
to  be  proved,  must  of  course,  for  the  purposes  of  this  case,  be 
assumed. 

It  is  not  denied  that  the  price  of  the  horae,  which  the  defendants 
bought,  was  to  be  determined  by  the  bids  at  the  sale;  in  this  respect 
the  defendants  were  admittedly  on  an  equality  with  all  other  buyere. 
but  the  defendants  allege  that  special  terms  of  payment  had  been 
particularly  agreed  upon,  auA  that  they  hjwi  under  these  terms  the 
right  to  remove  the  property  at  the  time  it  was  removed. 

'J'o  establish  this.  David  Mitchell  being  on  the  stand,  the  defend- 
ants proposed  to  prove  in  substance:  That  several  weeks  before  the 
sale  Zimmerman  told  the  witness  that  if  he  would  trade  for  a  horse 
which  the  plaintiff  then  had,  and  that  horse  would  not  get  *•  all 
right  in  his  foot "  he  would  in  a  few  weeks  have  another  snpph% 
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and  lie  would  then  have  one  that  woald  suit,  and  would  exchange. 
That  the  parties  did  trade,  the  defendants  giving  975  difference; 
that  the  defendant  took  the  hoi-se  home  upon  these  terms,  and  kept 
him  until  the  new  supply  arrived;  that  he  then  went  to  the  plai:i- 
tifTs  stables  and  the  plaintifiF  told  him  he  would  have  a  public  sale 
of  horses  on  that  day;  that  the  defendant  should  bid  on  a  horse 
that  would  suit  him,  and  if  the  price  exceeded  the  price  of  the  other 
horse  which  defendant  had  previously  traded  for  (which  horse  was 
to  be  returned),  the  defendant  was  to  pay  the  difference;  if  not,  it 
was  to  be  square.  To  be  further  followed  by  evidence  that  the 
defendant  bid  a  horse  off  at  tl25,  took  it  home,  and  returned  tlie 
other  horse,  and  that  the  plaintiff  then  had  $75  of  money  from 
defendant,  and  $45  which  he  had  received  for  the  first  horse  traded. 

This  offer  was  followed  by  another  substantially  as  follows:  That 
on  the  day  of  the  sale  of  the  horse  in  question,  and  immediately 
before  it  was  offered,  the  defendant  asked  the  plaintiff  if  he  could 
have  the  privilege  of  bidding  at  the  sale,  with  the  understanding 
that  if  he  should  buy  a  horse  higher  in  price  than  the  defendant 
had  given  plaintiff  in  trade,  some  three  weeks  before,  for  another 
horse,  defendant  would  pay  the  difference;  if  it  would  not  bring 
more  they  would  call  it  even,  defend:int  to  take  away  the  horse  he 
might  purchase  and  return  the  other.  That  plaintiff  replied: 
''  Yes,  that  you  can  do,"  and  with  this  understanding  and  agree- 
ment defendant  purchased  a  hoi-se  at  the  sum  of  $125,  took  him 
home  and  returned  the  other  horse. 

In  subsequent  offers  it  was  proposed  to  show  by  the  same  witness, 
that  a  few  days  after  the  sale  the  plaintiff  went  to  the  defendant's 
house  and  said  to  him  in  the  presence  of  several  persons:  "Now, 
Mitchell,  you  have  a  good  horse,  and  you  ought  to  be  satisfied;  but 
»is  the  horse  you  now  have  cost  me  more  money  I  ought  to  have  a 
little  more  money:  you  ought  to  pay  me  $25  or  $50  to  make  it  even, 
but  give  me  $25  and  we  will  call  it  square;  ^  that  Mitchell  told  the 
])laintiff,  according  to  the  price  bidden  at  the  sale  for  the  horse 
which  he  now  had,  and  the  agreement  they  had  together  for  his 
purchase,  by  the  return  of  the  other  horse,  he  did  not  owe  plaintiff 
any  thing. 

As  tliese  several  propositions  were  of  testimony  to  be  given  by  a 
single  witness,  they  may  be  considered  as  constituting  a  single  offer; 
the  court  below,  in  ruling  upon  them,  and  in  the  opinion  filed  so 
considered  them. 
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It  is  certainly  true,  as  we  have  said,  that  tinder  the  terms  of  the 
anction  sale,  as  yerbally  annonnced  by  the  auctioneer,  title  would 
not  pass  to  a  purchaser  nntil  the  price  was  paid  or  properly  secured; 
the  giving  of  a  note  with  security  or  actual  payment  of  the  price, 
wjis  made  a  condition  precedent  of  the  sale.  Welsh  v.  Bell,  ZZ  Penn. 
Si.  12.  But  it  was  altogether  proper  to  admit  evidence  to  show 
that  these  verbal  conditions  were  waived,  in  any  particular  case, 
either  by  an  agreement  beforehand  or  by  a  delivery  afterward. 
The  plaintiff  had  a  right  to  make  any  contract  he  chose  respecting 
payment,  there  was  no  writing  between  the  parties,  and  it  was  cer- 
tainly proper  to  permit  the  defendant  to  show  what  contract,  in  this 
particular  case,  he  did  make.  Prima  /flctV,  the  defendants'  pur- 
chase was  made  subject  to  the  condition,  publicly  stated,  and  the 
burden  was  clearly  upon  them  to  show  that  this  was  not  so.  For 
this  purpose,  we  think,  the  evidence  offei*ed  was  admissible.  As 
the  action  was  replevin  the  real  question  in  the  cause  was  the  riglit 
of  possession,  and  this  dei^ended  largely  upon  what  the  contract 
really  was  and  what  was  done  by  the  parties  in  pursuance  of  it.  If 
the  facts  offered  to  be  proved  are  true,  it  is  clear  that  the  contract, 
upon  which  the  defendant's  purchase  was  made,  was  not  according 
to  the  general  terms  or  conditions  of  the  sale,  but  was  exceptional 
in  its  .character  and  distinct  from  the  ordinary  sales  then  made. 
The  tninsaction  was  rather  in  the  nature  of  an  exchange;  the 
defendants  to  pay  the  difference  between  the  price  of  the  horse  they 
bought  at  $125,  and  the  price  of  another  to  be  returned,  out  of 
which  the  plaintiff  had  realized  $120. 

It  is  contended  on  part  of  Zimmerman  however,  that  assuming 
the  contract  to  have  been  as  stated,  the  defendants  do  not  offer  to 
prove  the  payment  of  the  $5,  and  that  until  the  other  horse  was 
returned,  and  this  difference  paid,  the  riglit  of  possession  still 
remained  in  Zimmerman.  Assuming  that  the  case  ended  here, 
and  that  $120  was  the  price  of  the  horse  to  be  returned,  this  might 
be  so;  but  the  defendants  proposed  to  show  that  the  other  horse 
having  been  in  fact  returned  to  Zimmerman,  they  took  possession 
of  the  purchased  horse  and  removed  it  to  their  own  stables;  that 
for  a  ** few  days"  the  possession  was  retained  without  objection, 
and  that  until  the  bringing  of  tliis  suit,  the  defendants'  right  to 
remove  the  horse  was  not  in  terms  denied,  on  the  contrary,  that  a 
few  davs  after  the  sale  Zimmerman  went  to  the  defendants'  house, 
and  in  the  presence  of  several  persons  said  to  him,  '*  Now,  Mit- 


«  MAKCH  TERM,  1885.  719 

Mitchell  y.  Zimmerman. 

chell,  you  have  a  good  horse,  and  you  ought  to  be  satisfied,  but  as 
the  horse  you  now  have  cost  me  more  money,  I  ought  to  have  more 
money;  you  ought  to  pay  me  $25,  or  150,  to  make  it  even;  give  me 
t^5  and  we  will  call  it  square/'  Tjnder  this  offer,  if  admitted  and 
eslublished.  the  jury  might  well  have  inferred  that  the  posses.^ion 
was  rightly  taken.  If  Zimmerman  had  at  this  time  demanded  the 
possession,  and  denied  the  defendants'  right  to  remove  the  horse, 
until  the  terms  of  his  purchase  had  been  complied  with,  had  agreed 
to  accept  t^2b  in  settlement  of  his  claim,  or  indeed  if  he  had  said 
nothing,  a  different  c«4se  would  have  been  presented. 

If  the  conditions  of  the  auction  sale  as  to  the  defendants  were 
dispensed  with,  wo  must  ascertain  the  real  purpose  of  the  parties 
in  what  they  said  and  did.  Coutnicts  arc  executed,  or  executory 
merely,  absolute  or  conditional  only,  just  as  the  parties  may 
intend;  that  intention  must,  in  the  first  instance,  of  course,  be 
ascertained  from  the  terms  of  the  contract  itself;  when  it  is  not 
thus  clearly  manifested,  it  may  be  shown  by  the  circumstances 
attending  its  execution,  or  appear  in  the  conduct  of  the  parties 
with  reference  to  it.  As  the  case  is  to  be  retried  we  do  not  desire 
to  discuss  the  effect  of  the  evidence;  when  the  testimony  is  taken 
it  may  fall  far  short  of  the  offers  made,  and  any  extended  discussion 
of  the  case,  as  it  is  now  presented,  might  have  a  misleading  effect 
at  the  trial.  We  have  said  enough  to  indicate  the  principle  upon 
which  we  think  the  evidence  is  admissible,  and  that  is  sufficient. 

It  is  true  that  tbe  statements  contained  in  the  several  offers  are 
specifically  denied  by  the  plaintiff,  but  this  is  of  no  consequence 
now;  the  truth  of  the  matters  alleged,  on  either  side,  is  for  the 
determination  of  the  jury,  when  the  whole  case  is  presented. 

We  are  of  opinion  that  the  offers,  the  rejection  of  which  consti- 
tute the  several  bills  of  exception  in  this  case,  should  have  been 
admitted. 

The  judgment  is  therefore  reversed  and  a  venire  facias  de  novo 
awarded. 

Judgment  reversed. 
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FOSTEB  y.  BUVK. 
(109  Pmd.  St.  ML) 
Deed  —  reeenoHon  —  "  dafe. 


»r 


All  exception  and  reservation  in  a  deed  of  all  "  metals  and  minerals,** etc.,  and 
of  "all  valuable  earths,  clajs,  stones,  paints  and  substances  for  the  manu- 
facture of  paints/*  covers  clay  for  making  bricks. 

CI  OVEN  ANT   for  royalty  for   bricks.    The  opiDion  states  the 
/     point.     The  plaintiff  had  judgment  below. 

Frederick  BertoUttey  for  plaintiff  in  error. 

Frepnan  it  Kiffer,  for  defendant  in  error. 

Gordon,  J.  Although  there  were  a  number  of  exceptions  taken 
to  the  ruling  of  the  court  below  which  are  here  assigned  for  error, 
yet  we  regard  the  third  point  of  the  defendants  below  and  the 
answer  to  it  as  embracing  every  thing  that  is  material  in  this  case. 
If  Runk  ill  fact  owned  the  brick  clay  found  upon  the  tract  of  land 
sold  to  Abby  Bowman,  then  of  course  Ins  lease  to  Tombler,  the 
assignor  of  the  defendants,  was  not  only  good  when  made,  but  by 
virtue  of  the  holding  over  by  the  lessees,  continued  to  run  down  to 
the  time  of  the  bringing  of  this  suit. 

In  that  case  there  was  but  one  alternative  loft  to  Foster  &  Co., 
^tlier  to  pay  the  rent  according  to  the  terms  of  the  lease,  or  to 
tarn  out  and  abandon  the  premises  to  their  landlord. 

If  the  fact  as  above. stated  be  established,  then  the  question, 
whether  they  could  or  could  not  defend  on  the  Abby  Bowman  lease, 
needs  no  consideration,  and  all  points  and  assignments  relating  to 
it  disapi)ear  from  the  contention  as  having  no  material  relevancy 
to  it.  In  that  event,  the  answer  to  the  defendants'  first  point, 
which  affirms  the  insufficiency  of  the  defendants'  evidence  to 
impeach  Rank's  title,  must  be  regarded  as  correct. 

What  then  was  the  character  of  that  title?  It  is  found  in  the 
reservation  contained  in  liis  deed  to  Abby  Bowman  of  December  9, 
18«!(,  and  reads  as  follows:  ''and  also  all  valuable  earths,  clays, 
stones,  pumts  and  substances  for  the  manufacture  of  paints  upon 
or  under  the  said  tract  of  land.^'    One  would  suppose  that  this  was 
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bruad  enough  to  embrace  brick  daj,  and  the  more  80  as  ''all 
valuable  clays ''  are  specially  reserved. 

Bnt  the  ingenuity  of  counael  has  deyised  two  objections  to  this 
conclusioQy  plain  and  obvioas  as  it  seems  to  be.  (L)  It  is  urged 
tlYBt  the  resenration  is  to  be  understood  as  only  of  that  kind  of  clay 
from  which  paint  can  be  manufactured.  Such  howcYer  is  not  the 
fc^rce  of  the  language  here  made  use  of. 

It  may  indeed  be  that  the  paint  here  spoken  is  a  species  of  clay, 
and  that  as  such  it  is  ''valuable/'  but  clay  is  also  valuable  for  the 
manufacture  of  brick,  and  as  the  reservation  is  of  "all  such  clays," 
tlie  question  is  not  what  may  or  may  not  be  manufactured  from  it, 
but  whether  it  is  valuable  for  any  purpose.  Besides  this,  it  is 
clearly  manifest  that  the  language  here  used  is  intended  to  distin- 
guish "  earths,  clays  and  stones,"  from  "  paints  and  substances  for 
the  manufacture  of  paints." 

In  ordinary  language  clays  and  chromes  or  paints  are  substances 
altogether  diflTerent,  and  no  one  not  posted  in  mineralogy  would 
suppose  that  the  former  included  the  latter.  We  cannot  therefore 
agree  to  entertain  the  construction  here  attempted. 

(2.)  It  is  said  that  the  reservation  being  as  broad  as  the  grant  is 
therefore  void,  and  the  whole  property  vests  in  Abby  Bowman. 
Bnt  neither  can  we  entertain  this  proposition.  From  a  technical 
and  scientific  standpoint  undoubtedly  the  reservation  embraces 
every  thing'that  is  the  subject  of  grant  "  All  manner  of  minerals, 
substances,  coals,  ores,  fossils,  and  also  all  manner  of  compositions, 
combinations,  or  compounds  of  any  or  all  of  the  foregoing  sub- 
stances for  the  manufiicture  of  paints,"  certainly  embrace  all  things 
of  an  inorganic  character,  and  technically  would  leave  nothing  for 
the  grantee.  But  we  cannot  thus  construe  the  contracts  of  ordi- 
nary people  ,  for  if  we  did  so  the  intention  of  the  parties  would,  as 
rule,  be  defeated.  For  such  contracts  the  proper  construction  is 
that  which  is  made  by  viewing  the  subject  matter  of  the  contract 
as  the  mass  of  mankind  would  view  it,  since  it  is  most  reasonable 
to  suppose  that  such  was  the  aspect  in  which  the  parties  viewed  it. 
Schuylkill  Naviffaiion  Co,  v.  MoorSy  2  Whart.  477;  Gibson  v.  Tysouy 
5  Watts,  34;  DufUuim  v.  Kirkpatriek^  MS.  Construing  the  deed 
before  us  by  this,  the  only  proper  rule,  and  there  is  no  doubt  but 
that  notwithstanding  the  very  general  character  of  the  reservation, 
there  was  something  left  upon  which  the  grant  could  operate,  that 
the  latter  did  not  include  the  ordinary  glebe,  timber  or  waters. 
Vol.  LVIII  —  91 
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If  however  these  and  the  like  were  not  included  in  the  reserva- 
tion, that  part  of  the  deed  mnst  be  considered  as  valid,  and  as  con- 
tinning  in  the  plaintiff  the  right  to  the  minerals,  clays  and  paints. 

This  establishes  the  validity  of  the  lease  of  the  brick  clay  to 
Tombler,  and  as  it  is  by  virtue  of  that  lease  that  the  defendants 
hold  the  premises,  it  is  certain  that  by  its  term  they  most  abide. 

Judgment  affirmed. 


PBNNSTLYAinA  AND  NeW  YoBK  GaKAL  AND  BaILBOAD  COMPAITY 

V.  Mason. 

(109  Peon.  St.  286.) 
MasUr  and  servant — defective  machinery  —  co-servanta. 

Whem  an  engineer  and  fireman  were  killed  by  the  explosion  of  a  locomotive 
boiler  which  had  been  recently  and  insufficiently  repaired  in  the  shops  of 
the  railroad  company,  the  company  is  not  relieved  from  liability  by  the 
fact  that  the  repairers  and  the  deceased  were  fellow  servants,  although 
under  the  same  superintendent.     (See  note,  p.  725.) 


A 


CTIOX"  for  death  of  husbands  by  negligence.     The  opinion 
states  the  point. 


Lewis  M,  Hall,  Henry  Streeter  and  William  T.  Davies,  for  plain- 
tiff in  error. 

ff.  N.  Williams,  E,  «7.  Angle,  E,  Overton,  J.  F.  Sanderson,  JV. 
C.  Ehhree,  and  L,  Elshree,  for  defendant  in  error. 

Gordon,  J.  On  the  26th  day  of  April,  1880,  in  consequence  of 
the  explosion  of  a  locomotive  boiler  belonging  to  the  defendant 
below,  John  Leslie,  the  engineer,  was  killed  outright,  and  Frank 
Mason,  the  fireman,  was  so  injured  that  he  died  on  the  4th  of  May 
following,  and  these  iictions  were  brought  by  their  widows  severally 
for  damages  resulting  to  them  from  the  death  of  their  respective 
husbands.  As  these  actions  are  in  all  respects  similar,  they  were, 
in  this  court,  argued  together,  and  for  this  reason  we  will  dispose 
of  both  in  the  same  opinion. 

Certain  questions  which  arose  in  the  court  below  have  been  set- 
tled by  the  verdict;  among  others,  the  insufficiency  of  the  boiler  for 
the  work  it  was  intended  to  do,  and  the  fact  that  Leslie  and  Mason 
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did  not  by  any  act  of  commission  or  omission  contribute  to  the  ac- 
cident. There  were  also  certain  legal  principles  recognized  by  the^ 
court  below,  about  which  there  was  and  can  be  no  serious  dispute,, 
as  that  the  burden  of  proof  was  on  the  plaintiffs  to  show  negligence 
on  part  of  the  defendant  or  its  agents;  that  there  could  be  no  recovery 
if  the  accident  resulted  from  the  negligence  of  a  fellow-servant; 
that  this  master  was  bound  to  furnish  safe  appliances  and  tools  with 
which  its  servants  might  accomplish  the  work  they  were  i*equired 
to  do,  and  that  it  could  not  be  held  liable  if  competent  and  careful 
mechanies  were  employed  in  the  manufactui*e  and  repair  of  the 
boiler.  In  all  these  particulars,  the  court  properly  instructed  the 
jury,  and  they  would  seem  to  cover  the  entire  case.  Neverthelesi^ 
we  have  some  assignments  of  error  founded  on  exceptions  taken  to 
the  rulings  of  that  court. 

We  are  told  that  it  was  a  mistake  for  the  learned  judge  to  affirm 
the  plaintiffs^  first  point  because  of  its  containing  the  word  '*  ade- 
quately" as  follows:  *^  that  the  defendant  company  was  bound  to  keep 
and  maintain  the  engine  '  Wyoming '  in  such  a  condition  as  to  be 
reasonably  and  adequately  safe  for  Mason  the  deceased,  to  be  upon 
and  use."  But  as  accoixling  to  Webster,  *'  adequacy  "  means  simply 
"  sufficiency;  sufficiency  for  a  particular  purpose,"  we  cannot  see 
where  in  this  instruction  there  was  error.  The  boiler  ought  to  have 
been  sufficient  for  the  purpose  intended,  and  if  it  was  not  the  com- 
pany was  responsible  for  the  absence  of  such  sufficiency;  indeed,  in 
this  alone  the  neglect,  if  any,  is  found.  But  the  court  below  was 
asked  by  the  counsel  for  the  defendant  to  say  that  the  workmen  in 
the  shop  at  Sayre,  who  repaired  the  boiler,  were  under  the  evidence 
fellow-servants  with  Leslie  and  Mason,  and  that  there  could  be  no 
recovery  for  the  negligency  of  such  co-employees.  To  this  the  couii; 
made  answer  as  follows,  "That  is  denied.  It  is  true  that  Mr. 
Weaver  testified  that  he  had  under  him  Slowey,  who  made  these 
repairs,  and  he  had  also  under  him  the  engineer  and  fireman  of  the 
gravel  train;  and  as  Slowey  repaired  this  engine  by  his  direction, 
it  is  claimed  on  the  part  of  defendant  that  because  they  were  all 
under  Weaver,  therefore  they  were  fellow-servants,  and  that  if  the 
engine  was  not  reasonably,  carefully,  and  well  repaired,  the  plain- 
tiff cannot  recover,  because  Slowey  and  Mason  were  fellow-servants: 
I  do  not  think  it  follows  necessarily,  because  Weaver  swears  that  he 
is  the  master  mechanic  of  the  shop,  and  I  think  that  whatever  was 
done  under  him  would  bind  the  defendant."     We  tliink  this  answer 
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accoixls  witli  tlie  general  tenor  of  oar  Pennsylvania  decisions,  and 
unless  we  propose  a  new  departure,  and  eoncladc  that  the  servant 
is  to  have  no  protection  whatever  from  the  carelessness  of  his 
master,  we  must  support  this  ruling  of  the  court  below.  How  a 
boiler  maker  employed  in  a  machine  shop  can  be  regarded  as  a  co- 
em^ployee  with  a  fireman  and  an  engineer  engaged  in  running  a 
locomotive  on  a  railixNid,  in  the  sense  of  making  the  latter  responsi- 
ble for  the  negligence  of  the  former,  is  something  that  is  difficalt 
to  imderstand.  The  only  possible  connecting  link  between  them 
was  the  superintendent.  Weaver,  but  as  he  stood  in  the  place  of  the 
defendant  company  in  the  department  over  which  he  was  placed, 
he  is  not  to  be  regarded  aa  an.  employee  but  as  a  principal;  Mullan 
V.  Sisemshij)  Oaiupany,  78  Penn.  St.  25;  s.  c.,  21  Am.  Bep.  2. 
What  business  had  Leslie  and  Mason  in  or  about  the  company's 
niuehinc  shop  any  more  than  they  had  about  the  shop  of  any  other 
firm  or  individual?  The  boiler  was  condemned  as  unfit  for  use,  and 
was  taken  from  these  men  for  the  purposes  of  repair,  and  afterward, 
when  it  was  suj^posed  to  have  be^n  made  safe,  it  was  returned  to 
tlicm  and  they  were  required  to  use  it  as  a  machine  fit  for  the  iu- 
toudcd  purposes.  The  fact  was,  as  the  jury  found,  it  was  not  safe, 
and  not  fit  for  the  use  to  which  it  was  put;  it  blew  up,  and  des- 
troyed the  lives  of  the  men  who  had  charge  of  it,  and  the  question 
now  is^  upon  whom  is  the  blame  to  rest  if  not  on  the  master?  And 
]iaw  are  Leslie  and  Mason  to  be  charged  with  the  negligence  of 
men  with  wliom  they  had  not  the  remotest  practical  connection? 

Are  we  to  strain  a.  point  against  these  laborers  and  raise  a  theo- 
retical connection  between  them  and  the  boiler  maker  in  order  to 
sliift  the  responsibility  from  the  master  to  the  servant?  Neither 
on  disposition  nor  authority  can  we  approve  a  proposition  so  clearly 
wrong  as  this*  Says  Dr.  Wharton  in  his  work  on  Negligence,  sec- 
tion 232:  ^'  A  master  is  bound  when  employing  a  servant  to  provide 
for  the  servant  a  safe  working  place  and  machinery.  It  may  1>e 
that  tlic  person  by  whom  buildings  and  machinery  are  constructed 
arc  servants  of  the  common  master,  but  this  does  not  relieve  him 
from  his  obligation  to  make  buildings  and  machinery  adequate  for 
working  use.  Were  it  otherwise,  the  duty  before  us,  one  of  the 
most  important  of  those  owed  by  capital  to  labor,  could  be  evaded 
by  capitalists  employing  their  own  servants  in  the  oonstruction  of 
buildings  and  machinery.  Li  point  of  fact,  this  is  the  case  with 
most  great  industrial  agencies,  but  in  no  case  has  this  been  held  to 
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relieve  the  master  from  the  duty  of  furnishing  to  his  employees, 
material,  machinery  and  stractureB,  adequately  safe  for  their  work." 
The  learned  author,  in  support  of  what  he  thus  propounds,  cites, 
among  others,  the  case  of  Ford  v.  Fitchburg  Railrocul  Co.,  110 
Mass.  240;  s.  c,  14  Am.  Rep.  598,  a  caae  very  much  like  the  one 
in  hand,  and  in  which  the  duties  of  the  master  to  his  servants  ai*e 
well  and  ably  stated  by  Mr.  Justice  Colt.  It  is  there,  as  in  many 
other  cases,  held  that  the  legal  rule  which  exempts  the  master 
from  responsibility  for  accident  resnlting  to  those  in  his  employ,  or 
from  those  occurring  through  the  neglect  of  co-laborers,  does  not 
excuse  him  from  the  exercise  of  reasonable  care  in  supplying  and 
maintaining  suitable  implements  for  the  performance  of  the  work 
required.  Nor  are  those  agents  w.ho  are  charged  with  the  busimess 
of  supplying  the  necessary  machinery,  to  be  regarded  as  fellow- 
servants,  but  rather  as  charged  with  the  duty  which  the  master 
owes  to  the  servant,  and  the  neglect  of  such  agent  is  to  be  regarded 
as  the  neglect  of  the  master.  So  is  the  employer  equally  charge- 
able whether  the  failure  is  found  in  the  original  tool,  or  machine 
or  in  a  subsequent  want  of  repair  by  which*it  becomes  dangerous. 
There  can  indeed  be  no  essential  difference  in  these  particulars,  and 
the  only  question  is,  whether  the  defect  from  which  the  accident 
arose  was  known,  or  might,  by  the  exercise  of  reasonable  diligence, 
have  been  known  to  the  master  or  his  agents. 

What  has  been  above  stated  accords,  we  think,  with  the  general 
tenor  of  our  own  authorities,  and  among  others,  (yDonndl  v.  Rail- 
road  Co,y  59  Penn.  St.  241.  We  must  therefore  refuse  to  sustain  the 
exceptions  of  the  plaintiffs  in  error,  and  approve  the  rulings  (rf  the 
court  below. 

Judgfne7ii  in  each  case  affirmed. 

Note  by  the  Reporter.— ,But  in  Readinff  Iron  Work$  v.  Define,  109  Penn. 
St.  246,  it  was  held  that  if  the  servant  himself  assisted  in  the  repairs,  and  after- 
ward, in  using  the  machine,  was  injured  by  a  defect  due  to  the  negligence  of 
the  others,  who  made  the  repairs,  and  to  which  he  did  not  contribute,  he  can- 
not recover  from  the  master. 

See  Rogers  v.  LtuUow  ManfgVo.,  144  Mass.  144;  Rice  v.  King  PhiUtp  MilU, 
144  HUB.  229. 
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Sparrow  v.  Kohn. 

(109  PeiiD.  St.  860.) 
StattUe —  "  trantacUng  h\uinesa'*  — partnerMp. 

A  firm  in  Philadelphia,  having  a  branch  house  in  New  York,  orally  leased  part 
of  its  premises  situated  in  New  York.  The  finu  was  doing  business  under 
the  name  of  Kohn,  Adler  &  Co.,  although  there  was  no  Adler  in  the  firm. 
Held,  that  the  leasing  was  not  **  transacting  business,"  within  the  meaning 
of  the  New  York  penal  statute  forbidding  the  transaction  of  business  in  the 
name  of  a  partner  not  interested  in  the  finii. 

ACTION  for  rent.     The  oi^iinou  states  the  case.     The  plaintiff 
had  judgment  below. 

A.  Sydney  Bidclle,  J,  Rodman  Paul  and  Oeo.  W,  Morrisy  for 
plaintiffs  in  error. 

David  Tim  and  Thomas  J.  Diehl,  for  defendants  in  error. 

• 

Paxson,  J.  This  action  was  brought  to  recover  certain  arrears 
of  rent.  The  demised  premises  are  situated  in  the  city  of  New 
York,  and  the  contract  was  made  there.  Tlie  defendant  below 
resisted  payment  upon  the  gi'ound  that  the  verbal  lease  under  which 
he  held  the  premises  was  void  under  the  statute  of  the  State  of 
New  York,  which  prohibits  any  one  from  transacting  business  in 
the  name  of  a  partner  not  interested  in  the  firm. 

The  plaintiffs  below  are  a  Philadelphia  firm  with  a  branch  office 
in  New  York.  The  name  of  their  firm  is  Kolin,  Adler  &  Co.,  and 
^t  the  time  of  this  transaction  Mr.  Adler  was  dead,  and  there  was 
no  person  of  that  name  in  the  firm.'  In  1S6'2,  they  rented  a  vacant 
portion  of  their  building  in  New  York  to  the  defendants.  Was 
this  transacting  business  within  the  meaning  of  the  New  York 
statute?  The  learned  judge  of  the  court  below  held  that  it  wjis 
not,  and  we  see  no  reason  to  question  the  soundness  of  his  ruling. 

In  construing  a  New  York  statute  we  naturally  turn  to  the  deci- 
sions of  the  courts  of  that  State  for  light.  We  do  not  find  a  ruling 
upon  the  very  point.  The  nearest  approach  to  it  is  the  case  of  Wood 
T.  Erie  R.  Co.,  72  N.  Y.  190;  s.  c,  28  Am.  Rep.  125.  It  was 
there  said  by  the  Court  of  Errors  and  Appeals  in  considering  this 
statute:     '^The  act  is  highly  penal,  and  will  not  be  extended  by 
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implication  or  coiistraction  to  cases  within  the  mischief,  if  they  are 
not  at  the  same  time  within  the  terms  of  the  act  fairly  interpreted. 
We  must  also  consider  the  purpose  of  an  act  of  this  character  in 
construing  the  same,  and  the  mischief  it  was  designed  to  suppress. 
It  is  quite  obvious  that  the  object  in  view  was  to  prevent  an  indi- 
vidual engaged  in  business  from  continuing  to  use  the  name  of  a 
member  of  the  firm  with  whom  such  pei*sons  had  been  associated, 
after  such  member  had  retired  from  the  concern,  or  of  using  the 
name  of  a  person  not  interested  in  such  firm,  and  thus  to  induce 
ci'edit  to  be  given  by  those  trading  with  such  persons,  and  to  impose 
on  the  public.  Such  being  the  manifest  object  of  the  law,  it  evi- 
dently  related  mainly  to  dealings  between  the  individual  who  used 
the  name  of  the  old  firm,  or  of  one  not  interested,  and  the  person 
who  transacted  business  arising  out  of  said  dealings  with  him. 
These  would  be  mainly  between  the  vendor  and  the  vendee,  or 
the  employer  and  the  employee,  or  the  pereon  who  performed  labor 
'  or  rendered  services,  and  the  one  for  whom  it  was  rendered.  Busi- 
ness transactions  between  parties  occupying  such  a  relationship 
would  clearly  come  within  the  operation  of  the  statute  referred  to, 
and  were  intended  to  be  embraced  within  its  provisions.  It  was 
against  fraud  and  imposition  which  might  be  practiced  upon  inno- 
cent parties  who  dealt  with  the  persons  who  transacted  business  in 
the  name  of  a  party  whose  interest  had  ceased,  or  who  never  had 
any  interest  in  the  same,  that  the  statute  was  directed.  These 
were  the  evils  intended  to  be  remedied  and  clearly  within  the  terms 
of  the  statute.  Beyond  this  the  statute  cannot  be  extended  by  im- 
plication, or  even  by  a  liberal  construction." 

The  case  in  which  the  foregoing  language  was  used  by  Justice 
Miller  was  in  tort,  and  therefore  essentially  different  in  its  facts 
from  the  one  in  hand.  It  is  valuable  however  as  being  a  well  con- 
sidered construction  of  the  statute. 

We  are  of  opinion  that  in  leasing  this  property  the  plaintiffs 
were  not  transacting  business  within  the  meaning  of  the  New  York 
statute.  They  were  not  real  estate  agents  or  brokers  in  any  sense. 
They  were  in  the  millinery  and  straw  goods  business.  The  leasing 
of  a  part  of  their  premises  was  not  an  ordinary  incident  of  their 
business;  it  was  done  merely  because  it  happened  to  be  vacant. 
The  act  was  never  intended  to  cover  such  a  case  as  this,  and  as  it 
is  highly  penal  we  will  not  extend  it  beyond  its  plain  object  and 
meaning.  Judgment  affirmed. 
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0<W  Penn.  St.  4SB.) 
Baiikt  —  eoUections  —  agency —  negligence, 

A  bank  receiving'  for  colleetion  a  cheek  on  a  bank  at  another  place,  and  in- 
trusting  it  dlrectlj  to  that  bank  for  pajment,  is  liable  to  the  depouter  for 
loss  bj  the  failure  of  the  drawee,* 


A 


CTION  to  recover  amount  of  a  check.     The  head-note  states 
the  case.     The  plaintiff  had  judgment  below. 


Allison,  P.  J.  Upon  the  foregoing  statement  of  admitted 
facts,  the  majority  of  the  court  agree  that  judgment  should  be 
entered  in  favor  of  the  plaintiffs  on  the  case  stated. 

This  conclusion  is  reached,  whether  the  transaction  is  to  be 
treated  as  the  purchase  of  tlie  checks  by  the  Merchants'  National 
Bank  from  the  plaintiffs,  the  check  having  been  received  and 
credited  by  the  bank  as  cash,  or  whether,  under  the  terms  of  notice 
which  appear  on  the  first  page  of  plaintiff's  deposit  bank  book,  the 
transaction  is  to  be  considered  as  a  deposit  of  the  check  for  collec- 
tion on  plaintiff's  account.  If  the  latter  view  be  adopted,  the  de- 
fendants must  be  regarded  as  having  advanced  to  tlie  plaintiffs  the 
amount  of  money  for  which  the  check  called,  until  it  could  be  as- 
certained whether  it  would  be  paid  upon  presentation  to  the  Missis- 
sippi Valley  Bank.  In  whateyer  light  it  may  be  viewed,  the  par- 
ties to  this  action  stand  to  each  other  in  the  relation  of  indorser 
and  indorsee,  the  indorsee  being  required  to  demand  and  entitled 
to  receive  payment  from  the  maker  of  the  check.  The  cpntentiou 
on  the  part  of  the  plaintiffs  is,  that  sending  the  check,  to  the  bank 
on  which  it  was  drawn  for  payment,  is  not  such  a  demand  as  will 
release  the  indorsee  from  liability  to  the  indorser,  when  as  it  is 
here  admitted,  the  bank  to  which  it  was  sent  for  payment  does  not 
return  the  money  for  the  check,  nor  the  check  itself,  but  cancels  it 
on  the  theory  that  it  has  been  paid,  by  charging  the  account  of  the 
drawer  with  the  amount  of  the  check,  surrendering  the  possession 
of  it  to  him,  or  at  least  entitling  him  to  have  it  delivered  up  to  him, 
as  paid  and  cancelled. 

♦To  same  effect,  Drovers'  Natl.  Bk.  v.   Anglo- Am.  Packing,  etc.,  Co.  (117 
111.  110),  57  Am.  Rep.  855. 
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That  it  was  regarded  as  having  been  paid,  appoars  by  the  letter 
of  the  reoeiTer  of  the  Mississippi  Valley.Bank  of  December  4, 1683^ 
which  is  made  part  of  the  case  stated,  in  which  he  writes,  **  It  was 
paid,  charged  to  drawer's  acconnt  and  cancelled/' 

By  reference  to  the  notice,  which  appears  in  the  first  printed 
page  of  the  case  stated,  it  will  be  seen,  that  checks  on  banks  cf  this 
city,  connected  witli  the  Clearing  House  Association,  w^uld  be 
i-eceiyed  by  the  defendant  bank  only  for  collection  on  tlie  depositor's 
account.  The  second  clause  of  the  notice  provides,  that  on  all  otlier 
checks  and  diufts  deposited  as  cash  your  (the  depositor's)  responsi- 
bility as  iudorser  continues  until  payment  has  been  ascertained  by 
the  bank. 

Both  classes  of  checks  were  required  to  be  indorsed  by  the  deposi- 
tora;  upon  the  first  class  such  liability  continued  until  the  close  of 
the  business  day  next  succeeding  that  on  which  sach  checks  were 
deposited.  And  upon  the  second  class,  until  payment  has  been 
ascertained  by  the  Merchants'  National  Bank.  The  defendant 
therefore  accepted  the  checks  as  cash,  holding  the  plaintifb  as 
indorsers  responsible  to  them  in  case  it  should  not  be  paid  on  pre- 
sentation to  the  bank  on  which  it  was  drawn. 

Whatever  may  have  been  the  rights  of  the  defendant  as  the  holder 
of  the  check  reoeived  under  the  circuntstances  set  forth  in  the  case 
stated,  in  the  opinion  of  a  majority  of  the  judges,  their  duty  under 
the  law  required  them  to  forward  it  to  a  correspondent  or  sub- 
agent,  with  instructions  to  present  the  same  for  payment,  and  if 
payment  was  refused,  to  have  had  it  protested  and  returned  at  once 
to  the  defendant.  Had  this  been  done  the  rights  of  all  parties 
would  have  been  protected.  The  conclusion  is  a  legitimate  one, 
that  had  demand  been  made  by  an  agent  of  defendant  bank,  the 
money  for  the  check  would  have  been  paid  to  such  agent,  whose 
whole  duty  would  have  been  performed  by  ti-ansmitting  the  pro- 
ceeds of  the  check  to  the  defendant  bank  who  would  thus  have 
secured  the  advance  which  it  had  made  to  the  plaintiffs,  and  the 
transaction  as  to  all  parties  conoemed  would  have  been  properly 
closed  out.  It  must  not  be  overlooked  that  the  duty  which  the 
defendant  bank  undertook  to  perform  in  connection  with  the  col- 
lection of  the  check  was  voluntarily  assumed;  it  cannot  therefore 
complain  if  it  is  held  not  only  to  good  faith,  but  also  to  the  exer- 
cise of  such  diligence  as  would  protect  the  rights  of  all  parties. 
The  lawimpK>se8  no  unreasonable  obligation  upon  one  who  undertakes 
Vol..  LVIII  — 92 
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to  do  that  which  the  defendant  in  this  case  undertook  to  perform. 
The  entire  measure  of  that  duty  was  to  transmit  to  a  responsible 
agent  for  collection,  and  this  the  defendant  could  have  done,  or 
declined  the  performance  of  the  obligation,  if  it  had  no  correspond- 
ent or  agent  to  whom  it  could  have  transmitted  the  check  for  col- 
lection from  the  bank  on  which  it  was  drawn.  Or  it  could  have 
declined  to  accept  the  performance  of  any  act  connected  with  the 
collection  of  the  check,  except  as  acting  under  tlie  instruction  and 
at  the  risk  of  the  depositor.  This  the  defendant  did  not  do,  but 
assumed  the  responsibility  of  sending  the  evidence  of  the  plaintiff's 
right  to  have  the  money  for  which  it  called  collected  for  their  bene- 
fit to  the  bank  which  was  expected  to  make  payment.  Not  obtain- 
ing the  money,  but  a  worthless  draft  in  return,  the  defendant  treating 
the  check  as  not  paid,  charged  the  amount  of  it  back  to  the  plain- 
tiff's account,  and  when  they  called  for  the  check,  as  the  best 
evidence  of  their  right  to  recover  against  the  maker,  they  are 
informed,  the  check  you  call  for  cannot  be  returned;  it  was  paid, 
charged  to  the  drawer's  account  and  cancelled. 

We  do  not  regard  it  as  a  fulfilment  of  the  proper  measure  of  the 
defendant's  duty  in  the  premises,  that  they  sent  the  check  to  the 
Mississippi  Valley  Bank  directly  for  payment;  nor  can  we  agree 
that  a  custom  such  as  is  here  sought  to  be  set  up  can  be  success- 
fully pleaded  as  a  defense  by  the  indorser  against  the  indorsee  of 
a  check,  under  circumstances  like  those  which  it  is  admitted  exist 
in  this  case.  That  such  a  course  is  frequently  adopted  may  be 
admitted,  but  when  it  is  followed  it  is  at  the  risk  of  the  agent,  who, 
of  his  own  choice,  transmits  the  evidence  of  indebtedness  upon 
which  the  right  to  demand  payment  depends  to  the  party  who  is  to 
make  the  payment,  instead  of  forwarding  it  to  a  sub-agent,  with 
express  or  implied  instructions  to  do  all  that  is  required  by  way 
of  demand  for  payment,  protest  when  payment  is  refused,  and 
return  the  instrument  to  the  party  from  whom  it  had  been  re- 
ceived. 

The  agreement  to  transmit  for  collection  is  a  contract  between 
the  bank  and  the  customer;  the  valuable  consideration  which  sup- 
poi*ts  the  agreement  as  a  contract  is  the  use  of  the  money  to  be 
collected  by  the  bank  so  long  as  it  shall  be  allowed  to  remain  in 
their  hands  after  it  has  been  collected.  This  binds  the  collecting 
bank  to  do  all  that  is  incumbent  on  them  to  do,  and  that  entire 
duty,  as  we  have  said,  is  discharged  when  the  check  or  draft  istraua- 
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mitted  to  a  responsible  sub-agent  to  collect  money.  The  agent  to 
whom  the  instrument  is  sent  to  make  demand  for  payment,  then 
becomes  the  agent  of  the  depositor  or  indorser,  and  is  liable  to  such 
depositor  for  loss  arising  from  failure  on  his  part  to  perfonn  the 
duty  which  is  incident  to  an  undertaking  to  collect  the  money;  and 
such  duty  is  not  discharged  when  any  thing  but  money  is  accepted 
as  payment,  in  the  absence  of  special  authority  to  the  contrary. 
The  law,  as  we  have  stated  it,  is  well  settled  on  the  authority  of 
decided  cases  in  this  country.  In  the  State  of  New  York,  only, 
does  a  different  rule  prevail.  There  on  the  authority  of  Allen  v. 
Merchants'  Bank  of  New  York,  15  Wend.  482,  and  22  Wend.  215  ; 
8.  c,  34  Am.  Dec.  289,  it  is  held  that  the  agents  at  the  place  of 
collection  are  the  agents  of  the  bank  receiving  the  deposit,  and  not 
of  the  depositor. 

In  our  own  State  the  principle  has,  in  several  instances,  been 
maintained  that  a  collecting  bank  is  an  agent  for  transmission  to 
a  sub-agent  to  collect,  and  when  this  is  properly  done,  its  duty  is 
performed  and  its  responsibility  is  at  an  end. 

In  the  case  of  Mechanics'  Bank  v.  Earp,  4  Rawle,  386,  the  un- 
dertaking was  to  tmnsmit  the  bills  with  instructions  upon  them  to 
their  correspondents.  The  court  held  the  defendants  did  not  un- 
dertake to  collect  the  bills,  but  were  used  as  the  medium  of  com- 
munication between  the  depositors  and  the  collecting  bank  in  Vir- 
ginia. In  Bellemire  v.  Bank  of  United  States,  4  Whart.  105;  s.  c, 
33  Am.  Dec.  46,  Gibson,  C.  J.,  says:  "In  the  case  of  Mechanics' 
Bank  v.  Earp,  it  has  been  ruled  that  a  bank,  employed  to  transmit 
for  collection,  is  bound  to  concern  itself  with  the  act  of  transmis- 
sion alone,  and  that  its  correspondent  becomes  the  agent  for  sub- 
sequent measures."  What  the  bank  undertook  to  do  was  to  put 
the  note  in  the  ordinary  channel  of  collection,  and  it  performed  its 
undertaking,  when  for  the  purpose  of  presentation  and  notice,  it 
put  it  into  the  hands  of  its  own  notary.  In  Wingate  v.  Mechanic^ 
Bank,  10  Penn.  St.,  104,  the  same  doctrine  is  asserted,  recognizing 
the  authority  of  the  Bank  v.  Earp,  supra.  In  Bradstreet  v.  Ever- 
son,  72  Penn.  St.  124;  8.  c,  13  Am.  Rep.  665,  the  rule  is  again 
recognized,  but  that  case  was  held  not  to  come  within  the  rule,  be- 
cause the  agreement  was  that  of  an  attorney  undertaking  the  col- 
lection of  the  demand  by  the  express  terms  of  the  receipt. 

The  leading  case  perhaps  on  this  subject  is  that  of  Bank  oj 
Washitigton  v.   Triplett,  1  Pet.  35,  in  which  MarshalIi,  0.  J., 
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says:  **  That  Triplett  having  deposited  a  bill  with  a  bank  in  Alex- 
andria to  be  collected  in  Washington,  the  Alexandria  Bank  Ux- 
warded  the  bill  to  the  bank  of  Washington,  which  bj  negligenoe, 
failed  to  collect  the  bill/'  By  transmitting  the  bill,  as  directed, 
the  bank  with  whom  it  was  deposited  pei^formed  its  doty,  and  the 
whole  responsibility  of  collection  devolved  on  the  bank  which  re- 
ceived the  bill  for  the  purpose.  To  the  siune  effect  are  23  Pick. 
330;  1  Cush.  182;  12  Conn.  303;  25  IlL  247;  91  TJ.  S.  308. 

The  weight  of  autliority  preponderates  greatly  in  support  of  the 
doctrine  tlrnt  it  was  the  duty  of  the  defendant  to  transmit  to  a 
suitable  agent  to  collect,  and  it  seems  to  ns  that  the  Mississippi 
Valley  Bank,  on  whom  the  check  was  drawn,  was  in  no  sense  a 
suitable  agent  to  demand  payment  against  itself ;  its  interest  plainly 
was  to  delay  instead  of  speeding  payment.  The  defendant  put  it 
in  the  power  of  the  Mississippi  Valley  Bank  to  do  what  it  pleased 
with  the  check,  and  that  which  it  did  please  to  do,  on  the  eve  of 
insolvency,  was  to  cancel  and  surrender  the  check,  and  to  transmit, 
not  money,  but  a  worthless  draft  in  payment. 

We  think  the  principle  may  be  stated  as  a  true  one,  as  the  plain- 
tifiPs  counsel  have  presented  it,  that  no  firm,  bank,  corporation  or 
individual,  can  be  deemed  a  suitable  agent,  in  contemplation  of  law 
to  enforce  in  behalf  of  another  a  claim  against  itself. 

The  only  safe  rule  is  to  hold  that  an  agent,  with  wliom  a  check 
or  bill  is  deposited  for  collection,  must  transmit  to  a  snitable  sub- 
agent  to  demand  payment  in  such  manner  that  no  loss  can  happen 
to  any  party,  whether  he  be  depositor  and  indorser  or  the  indorsee 
and  holder.  In  this  instance,  had  the  demand  for  payment  been 
made  by  such  agent,  the  amount  of  the  check  would  have  been  col- 
lected over  the  counter  of  the  Mississippi  Valley  Bank.  It  w&s 
doing  business  on  the  19th  day  of  November,  1883,  and  the  cancel- 
lation of  the  check  on  that  day  shows  there  was  money  of  the  drawer 
in  the  bank  sufficient  to  pay  the  check. 

We  interpret  the  cases  to  which  we  have  referred  as  establishing 
the  rule  of  transmission  to  a  suitable  con*espondent  or  agent,  to  mean 
that  such  suitable  agent  must,  from  the  nature  of  the  case,  be  some 
one  other  than  the  party  who  is  to  make  the  payment.  By  no  other 
rule  can  the  rights  of  indorsers  be  protected,  if  it  is  the  interest  of 
the  party  who  is  to  make  payment,  to  hinder,  postpone  or  defeat 
payment.  This  imposes  no  hardship  on  the  institution  under- 
taking to  transmit  for  collection,  which  ciwi  always  protect  itself 
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by  stipulating  that  special  instructions   by  the  depositor  shall  be 
given,  which  will  save  tlie  collecting  bank  from,  all  risk  or  periL 

Christo2)her  Stuart  Patterson,  for  plaintiflP  in  error. 

Samuel  B.  Huey  and  «7.  B,  Adams,  for  defendant  in  error. 

Sterjiett,  J.  For  reasons  fully  and  cleai*Iy  expressed  ni  the 
opinion  of  the  learned  president  of  the  Common  Pleas,  weai'esatis- 
fied  the  judgment  of  that  court  in  the  case  stated  is  correct. 

Mebcus,  C.  J.,  dissented.  Judgvietit  affirmed. 


Chxraw  axd  Salisbury  Railboaj>  Goufjljxy  t.  BROADif  ax. 

(109  Ptonn.  St.  432.) 
S^iip  and  shipping  —  generiU  average  bond  —  unsemwortJdnem. 

In  an  aedon  ou  a  general  aTerage  bond  it  is  a  good  defense  that  tbe  loss  wae 

occasioned  bjr  the  unaaaworthuiaaa  of  the  vessel. 

ACTION'  on  a  general  average  bond.    The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

Oeo.  Tucker  Bispham  and  George  Junkin,  for  plaintiff  in  error. 

Alfred  Driver  and  B.  F.  GHkeson,  and  J.  Warren  Coftlaton,  for 
defendants  in  error. 

Clabk,  J.  This  is  an  action  upon  a  general  average  bond,  made  by 
the  defendants,  the  Chei'aw  and  Salisbury  Railroad  Company,  to  the 
plaintiffs,  who  are  the  owners  of  the  schooner  "  Mattie  A.  Hand." 
This  schooner  on  the  9th  of  January,  1880,  sailed  from  Philadelphia, 
bound  for  Charleston,  South  Carolina,  with  a  cargo  consisting  of 
canned  goods,  paint,  putty  and  steel  mils.  The  steel  rails,  weighing 
545^/^7  tons,  valued  at  $38,171.56,  had  been  purchased  by  and 
were  consigned  to  the  defendants.  From  the  recitals  of  the 
defendant's  bond  and  other  evidence  in  the  cause,  it  appears  that 
on  the  21st  of  January,  whilst  in  the  prosecution  of  the  voyage, 
the  wind  from  the  north-east  and  a  chopping  sea  caused  the  vessel 
to  labor  heavily,  and  upon  sounding  the  pnmps  it  was  found  that 
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the  vessel  had  sprung  a  leak  at  the  rate  of  one  handi'ed  strokes  per 
hour,  which  gradually  increased  to  four  hundred,  it  was  deemed 
unsafe  to  continue  the  voyage,  and  after  due  consideration  the 
master  of  the  vessel  bore  up  to  Norfolk  for  the  general  benefit 

The  cargo,  upon  the  recommendation  of  the  surveyor  of  the 
port,  was  discharged,  the  vessel  was  repaired  and  re-loaded,  and 
again  proceeded  on  her  voyage.  On  the  12th  of  April,  1880,  in  a 
chopping  sea,  she  again  sprung  a  leak  at  the  rate  of  four  hundred 
strokes  per  hour,  which  continued  to  increase;  finding  it  unsafe  to 
prosecute  the  'voyage  the  master  finally  bore  up  for  and  arrived 
back  at  Hampton  Roads  on  the  13th  of  April,  and  on  the  14th 
put  into  Norfolk  for  further  repairs.  The  schooner  afterward  set 
out  for  Charleston,  where  she  arrived  safely  in  the  latter  part  of 
April,  1880.  Captain  Hearon  was  in  command  of  the  schooner 
between  Philadelphia  and  Norfolk,  and  Captain  Jarvis  between 
Norfolk  and  Charleston. 

Upon  the  arrival  of  the  schooner  at  Charleston,  Captain  Jarvis, 
before  delivering  the  cargo  of  steel  rails,  had  the  bond  in  suit  executed 
by  Mr.  Ravenel,  president  of  the  company  defendant.  The  master  of 
the  vessel  thereupon  submitted  the  loss  to  John  R.  Heriot,  adjuster  of 
marine  losses,  named  in  the  bond,  who  on  the  7th  of  May,  1880,  made 
the  general  average  adjustment,  in  evidence,  finding  for  contribution 
by  the  defendants  upon  their  cargo  of  steel  rails,  the  sum  of  11^939.38, 
the  amount  of  the  plaintiff's  claim  in  this  case.  After  the  adjustment 
had  been  made  the  master  of  the  vessel  presented  it  to  Mr.  Ravenel, 
who  made  no  objection,  but  claimed  that  the  law  allowed  him  thirty 
days  in  which  to  pay  it.  The  defendants  afterward  refused  to  pay 
the  bond,  and  this  foreign  attachment  was  issued,  attaching  in  the 
hands  of  the  Insurance  Company  of  Pennsylvania,  garnishees,  the 
amount  of  the  insurance,  which  the  defendant  had  placed  upon  the 
cargo.  At  the  trial  the  bond  and  the  adjustment,  together  with 
the  bills  covering  the  expenses  incurred  at  Norfolk,  were  offered 
and  received  in  evidence  without  objection. 

General  average  is  a  doctrine  growing  out  of  the  casualties  of  a 
mercantile  voyage,  and  is  built  upon  the  plainest  principles  of 
justice.  When  sacrifices  are  made,  either  of  the  ship  or  of  the 
cargo;  extraordinary  expenses  incurred,  or  damages  sustained,  vol- 
untarily, in  the  course  of  the  voyage  to  save  the  whole  adventure, 
the  pro])erty  rescued  from  the  fury  of  the  storm,  or  other  impend- 
ing i>eril  of  the  sea,  to  which  all  the  interests  were  exposed,  must 
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upon  a  general  average  bear  its  proportion  of  the  loss.  '^  Claims  of 
this  kind,"  says  jir.  Justice  Clifford,  in  Hohson  v.  Lord^  92  U.  S. 
309,  *'have  their  foundation  in  equity,  and  rest  upon  the  doctrine, 
tliat  whatever  is  sacrificed  for  the  common  benefit  of  the  associated 
interests  shall  be  made  good  by  all  the  interests  which  were  exposed 
to  the  common  peril,  and  which  were  saved  from  the  common 
danger  by  the  sacrifice;"  the  loss  therefore  falls  u]3on  tlie  sliip,  tlie 
cargo  and  the  freight. 

So  if  a  ship  be  injured  by  a  peril  of  the  sea,  and  be  obliged  to  go 
into  port  to  refit,  the  necessary  expenses  of  unloading,  warehousing 
and  re-loading  the  cargo,  are  properly  brought  into  general  average, 
for  all  persons  concerned  are  interested  in  the  completion  of  the 
voyage.  Plummer  \ ,  Wiidman,  3  M.  &  S.  4b2;  Power  v.  WhihnorCy 
4  M.  &  S.  141;  Union  Bank\.  Union  Ins,  Co.,  Dudley  L.  &  E. 
171;  Abbott  Shipping,  280;  3  Kent  Com.  23C;  jV.  Am,  Ins.  Co. 
V.  Jones,  2  Binney,  547. 

We  do  not  understand  the  defendants  to  deny  that  the  various 
matters  embraced  in  the  adjustment,  are  proper  subjects  of  general 
average,  if  the  innavigability  of  the  vessel,  in  fact,  resulted  from 
the  perils  of  the  sea;  their  contention  is  that  the  vessel  was  unsea- 
worthy  at  the  commencement  of  the  voyage,  and  the  several  assign- 
ments of  error  relate,  in  part,  to  the  exclusion  of  evidence  tending 
to  establish  that  fact,  and  in  part,  to  the  refusal  of  the  court  to 
instruct  the  jury  that  the  plaintiff  could  not  recover  under  the 
pleadings,  uniil  the  seaworthiness  of  the  vessel  was  first  established. 

It  is  a  general  rule  that  where  a  jettison  is  rendered  necessary,  or 
extraordinary  expense  is  incurred  by  the  original  unseaworthiness 
of  the  ship,  or  the  negligence  or  faulty  conduct  of  the  master  or 
crew,  the  owner  of  the  ship  is  responsible  for  the  entire  loss,  not 
merely  for  his  share  of  it  as  a  general  average.  Lowndes  General 
Average,  38.  But  it  is  a  well-settled  principle  that  seaworthiness 
of  the  ship  is  not  a  condition  precedent  to  the  shipper's  liability  for 
general  average,  although  if  the  loss  was  caused  by  it,  that  would 
constitute  a  good  defense.  Schloss  v.  Heriof,  14  0.  B.  (N.  S.)  59. 
Under  a  marine  policy  on  ship,  freight  or  cargo,  the  fitness  of  the 
vessel  for  service,  in  the  absence  of  any  contrary  provision,  may  be 
an  implied  condition,  but  in  contracts  of  affreightment,  no  such 
condition  exists.  In  the  latter  case  however  there  is  perhaps  an 
implied  contract  on  the  part  of  the  ship  owner  that  the  ship  is  tight. 
Abbott  Shipping.  2*24;  Lyon  v.  MeUs,  5  East,  4*28;  Putnam  v.  Wood, 
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3  Mass.  4M  ;  but  that  it  is  tight  is  the  prima  facie  presatnptioii. 
Myers  v.  Girard  Ins.  Co.,  96  Penn.  St.  195,  and  if  it  be  not,  unless  the 
loss  oocurs  in  consequence  of  unseaworthiness,  the  doctrine  of  gen- 
ei*al  average  will  apply.  The  ayerment  in  the  plaintiff's  declaration, 
that  the  schooner  was  staunch  and  seaworthy,  was  under  the  impli- 
cation arising  out  of  the  contract  of  affreightment,  a  proper  one; 
pcrliaps  it  was  not  essential,  but  it  did  not  requiix3  any  proof  in  the 
first  instance  in  support  of  it.  There  are  affirmative  averments, 
deemed  essential  in  formal  pleading,  which  stand  upon  the  pre- 
sumption of  their  truth  until  that  presumption  is  rebutted;  for 
example,  in  an  action  for  defamation,  tho  good  repute  of  the  plain- 
tiff is  always  averred,  but  need  not  be  proved  until  it  is  attacked. 

The  execution  of  the  bond  was  shown;  the  adjustment  was  proven 
to  have  been  made  in  accordance  with  the  hiws  and  usages  of  the 
port  of  destination,  and  it  cannot  be  doubted,  that  the  bond  with 
its  recitals  and  the  adjustment  made  pursuant  thereto,  constituted 
a  prittM  facie  case  for  the  plaintiff.  The  court  was  right,  we  think, 
in  refusing  to  charge  the  jury  that  the  plaintiff  was  bound  to  prove 
the  seaworthiness  of  the  vessel,  as  a  condition  of  liis  recovery. 

But  it  was  competent,  we  think,  for  the  defendants,  notwith- 
standing the  execution  of  the  gemeral  average  bond,  and  the  adjust- 
ment and  apportionment  of  the  loss,  to  Imve  shown  that  the 
unseaworthiness  of  the  vessel  caused  the  extraordinary  expentic 
incun*ed  at  Norfolk. 

The  master  has  a  possessory  lien  upon  the  cargo,  Hobson  v.  Lord, 
92  U.  S.  405,  and  he  may  either  retain  it  until  the  contribution  is 
secured  by  bond,  or  enforce  it  in  admiralty,  like  the  lien  for  freight. 
Cutler  v.  Rae^  7  How.  729;  Dupont  de  Nemours  v.  Vaace^  19  How. 
t'l.  In  the  case  of  a  general  ship,  where  there  are  many  consignees, 
the  English  pnictice  is  for  the  master,  before  delivering  the  goods, 
to  take  a  bond  from  the  different  mcrchsmts  for  payment  of  their 
portion  of  the  average,  when  the  same  shall  be  adjusted.  Abbott 
Ship.,  part  3,  ch.  8,  §  17;  and  it  lias  been  held  in  this  country  that 
as  the  right  is  founded  in  commercial  usage,  the  captain  may  make 
the  giving  of  the  average  bond  a  condition  of  the  delivery.  Cole  v. 
Bartletty  4  La.  130.  But  the  obligor  might,  we  think,  set  up  want 
of  consideration,  fraud,  or  mistake  as  a  defense  to  the  payment  of 
it,  as  to  the  payment  of  any  other  bond.  If  the  loss  was  in  fact  not 
occasioned  by  some  peril  of  the  sea,  but  by  the  misconduct  of  the 
master,  the  bond  could  have  no  considenition  whatever  to  support 
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it,  and  it  would  certainly  be  competent  to  defend  against  it  upon 
that  ground. 

In  Slrong  v.  New  Tork  Firemen^ 8  Ins.  Co,,  11  Johns*  323,  it  was 
declared  to  be  the  duty  of  the  master,  in  cases  proper  for  a  general 
average,  to  cause  an  adjustment  to  be  made  upon  his  an*ival  at  the 
port  of  destination,  and  that  he  had  a  lien  upon  the  cargo  to  enforce 
payment  of  the  contribution.  When  the  general  average  is  thus 
fairly  settled  in  the  foreign  port  according  to  the  usage  and  law  of 
that  port,  it  is  binding  and  conclusive  as  to  the  items,  as  well  as  to 
the  apportionment  thereof  upon  the  various  interests,  though  settled 
differently  from  what  it  would  have  been  in  the  home  port.  3  Kent 
Com.  244.  If  however  it  was  not  a  proper  case  for  a  general  aveiv 
age  and  was  a  partial  loss  only,  the  adjustment  assuming  a  case  for 
general  average  when  none  existed  is  not  binding.  Lenox  v.  UnitecL 
Ins.  Co,,  3  Johns.  Cas.  178;  Powers  \.  Wintmore,  4  M.  &  S.  141;  3 
Kent  Com.  214.  In  Chamherlaine  v.  Reed,  13  Me.  357;  s.  c,  29 
Am.  Dec.  506,  which  was  an  action  between  the  owner  of  the  goods 
shipped  on  board  a  vessel  as  freight  and  the  master  of  the  vessel, 
it  was  held  that  an  adjustment  and  general  average  of  a  loss  made 
on  tlie  protest  and  representation  of  the  master,  did  not  preclude  the 
owner  from  showing  that  they  were  not  liable  to  contribution  be- 
cause the  loss  was  occasioned  by  the  culpable  negligence  or  want  of 
skill  of  the  master.  The  legal  operation  and  only  effect  of  the  bond 
and  the  adjustment  is  in  each  instance,  we  think,  to  fix  the  moasui^ 
of  the  defendants'  liability,  and  secure  payment  of  the  amount,  un» 
less  it  shall  afterward  appear  that  it  was  not  a  case  for  general 
average. 

Assuming  the  right  to  impeach  the  bond  for  want  of  con8idera*> 
tion,  the  defendants  offered  to  show  by  the  deposition  of  James  S. 
Edwards  and  other  witnesses,  that  the  schooner  MattieA,  Hand 
at  and  before  the  time  of  her  departure  from  the  port  of  Philadel- 
phia on  the  voyage  described  in  the  7iarr.  was  unseaworthy.  The 
offer  was  in  direct  proof  of  the  defendants^  first  special  plea.  It 
may  be  that  this  plea,  even  if  sustained  by  the  proof,  is  insufficient 
in  law  to  bar  the  plaintiff's  recovery;  if  the  plaintiff  thought  it  in- 
sufficient he  should  have  demurred,  but  he  joined  issue  and  went 
to  trial  upon  it,  and  he  cannot  prevent  that  from  going  to  the  jury> 
on  part  of  the  defendants,  which  tends  to  prove  the  issue  thus 
formed.  If  a  party  accepts  an  issue  tendered,  the  question  thus 
raised  is  one  that  must  be  tried  and  upon  which  evidence  is  neces- 
Vol.  LVIII  —  93 
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sarOj  admissible.  lu  Howell  v.  McCoy ,  3  Rawle^  256,  it  is  held 
that  the  plaintiff  has  a  right  to  support  his  cause  of  action  by  proof 
of  the  facts,  stated  in  the  declaration,  and  this  can  only  be  prevented 
by  a  demurrer,  which  admits  the  truth  of  the  facts  as  set  forth. 
The  defense,  if  any  he  has,  will  avail  the  defendant,  when  the 
whole  case  is  before  the  court  and  jury,  by  a  direction  on  the  law, 
arising  on  the  facts.  In  Moore  v.  Hotiston,  3  S.  &  R.  175,  Chief 
Justice  TiLQHMAN  says:  *'  K  the  question  were  simply  whether  the 
judgment  of  the  Court  of  Common  Pleas  should  be  reversed  or 
affirmed,  there  would  be  little  difficulty  in  deciding  it.  If  any  of 
the  rejected  evidence  was  competent  the  judgment  cannot  stand. 
And  without  doubt  part  of  it  was  comfmtent,  because  it  was  in  di- 
rect proof  of  the  defendant's  plea,  and  therefore  admissible,  whether 
it  was  matter  sufficient  in  law,  to  bar  the  plaintiff's  action  or  not. 
If  the  plaintiff  thought  it  insufficient  to  bar  him  he  might  have 
demurred;  but  having  joined  issue,  he  cannot  prevent  that  from 
going  to  the  jury  which  tends  to  prove  tlie  issue  on  the  part  of  the 
defendant."  Rawlins  v.  Danvers,  6  Esp.  38;  Tliompsonx.  Barclay, 
27  Penn.  St.  263;  Philadelphia  £  Reading  R,  Co.  v.  Ervin,  89  Penn. 
St.  71;  Seymour  v.  Hubert,  82  Penn.  St.  499,  are  cases  in  support 
of  the  same  principle.  The  exclusion  of  the  evidence  offered  was 
in  our  opinion  erroneous. 

The  questions  on  cross-examination  as  to  the  rotten  timber  being 
found  in  the  vessel  at  Norfolk  were  rightly  refused,  they  were  not 
upon  matters  proper  for  cross-examination,  and  the  answers  were 
inadmissible  at  that  stage  of  the  case. 

The  first,  second  and  fourth  assignments  of  error  are  not  sustained, 
but  upon  the  third  assignment  the  judgment  must  be  reversed. 
Judgment  reversed  and  a  venire  facias  de  novo  awarded. 


Shisleb  v.  Baxter. 

(109  Peno.  St.  443.) 

Sate  —  iO(»rranty — when  nci  implied. 

The  plaintiff,  a  market  gardener,  bought  Wakefield  cabbage  seed,  of  the  defend- 
ant, in  1881,  which  produced  a  good  crop.  The  next  year  he  asked  him  if 
be  had  "  any  more  Wakefield  cabbage  seed,  same  as  in  1881."  The  defend- 
ant replied  that  he  had  some  of  the  old  stock,  and  produced  some  seed  in 
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envelopes,  part  of  the  old  stock,  which  the  plaintiff  bought.  It  was  im- 
possible to  distinguish  Wakefield  cabbage  seed  by  its  appearance.  The 
plaintiff  planted  tlie  seed,  and  the  crop  was  not  Wakefield  cabbage,  and  waa 
almost  worthless.    Held,  that  the  defendant  was  not  liable  in  damages.* 

ACTION  for  damages  for  implied  warranty  of  seed.    The  head- 
note  states  the  facts.     The  defendant  had  judgment  below. 

William  W.  Wiltbank  and  James  Crowe  and  Henry  Reedy  tor 
plaintiff  in  error. 

Frank  S.  Simpson,  for  defendant  in  error. 

Mercur,  C.  J.  In  this  case  there  is  no  evidence  of  any  intended 
fraud  or  deceit  by  the  vendor,  nor  of  any  express  warranty.  Mere 
representations  as  to  the  quality  of  the  article  sold  do  not  constitute 
a  warranty.  Wetherill  v.  NeiUon,  20  Penn.  St.  448;  nor  in  itself 
is  it  evidence  of  a  warranty.  McFarland  v.  Newman,  9  Watts,  55; 
8.  c,  34  Am.  Dec.  497.  Unless  there  be  fraud  or  warranty  the 
purchaser  takes  the  risk  of  the  quality.  Whitaker  v.  Bast  wick,  75 
Penn.  St.  *^29.  So  in  a  sale  of  personal  property  on  inspection^ 
and  where  the  vendee's  means  of  knowledge  are  equal  to  the  ven- 
dor's, the  law  does  not  presume  an  engagement  by  the  vendor  that 
the  thing  sold  is  of  the  species  or  kind  contemplated  by  the  parties. 
Lord  V.  Grow,  48  Penn.  St.  88.  That  case  is  very  similar  to  the 
present.  There  the  intention  was  to  buy  and  to  sell  spring  wheat, 
but  the  kind  actually  delivered  turned  out  to  be  winter  wheat. 
The  purchaser  claimed  to  recover  on  an  implied  warranty  that  the 
wheat  sold  was  spring  wheat,  but  this  court  held  otherwise. 
Among  the  numerous  authorities  leading  to  the  same  conclusion 
are:  Fraley  v.  Bispham,  10  Penn.  St.  320;  s.  c,  51  Am.  Dec.  486; 
Selserv.  Roberts,  105  Penn.  St.  242;  Ryan  v.  Ulmer,  108  Penn. 
St.  332. 

In  the  present  case  the  purchaser  asked  for  the  seed  which  the 
vendors  had  kept  over  from  the  previous  year.  The  latter  there- 
upon laid  out  on  the  counter  before  the  purchaser  some  of  the 
papers  containing  the  seed.  They  were  the  identical  packages 
remaining  over  from  the  previous  year.  Each  party  had  an  equal 
opportunity  of  inspecting  them. 

»  See  Best  v.  Flint  (58  Vt.  543),  56  Am.  Rep.  570;  Poland  v.  MiUer  (95  Ind. 
887),  48  Am.  Rep.  730;  Jonen  v.  Georrjf  (66  Tex.  149),  42  Am.  Rep.  689. 
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Although  the  declaratioa  charges  a  false  and  fraudulent  sale  by 
the  vendors,  yet  no  evidence  was  given  tending  to  prove  any  fmad 
or  intended  deceit,  nor  is  any  averred  here.  They  sold  it  just  as 
they  had  bought  it,  in  entire  good  faith.  The  vendee  had  just  as 
much  knowledge  in  regard  to  the  kind  and  quality  of  the  seed  as 
they  had.  In  such  case,  in  the  absence  of  express  warranty,  the 
exemption  of  liability  of  the  veudoi-s  is  too  well  settled  to  need  any 
further  citation  of  authorities. 

Judgment  affirmed. 


Pennsylvania  Coal  Company  v.  Winchestee. 

(109  Penn.  St.  572.) 

Water  and  vjater-eourses  — patent  —  nght  to  minerals  under  bed  of  stream  — 

island, 

A  patent  entitling  the  patentee  to  coal  and  minerals  nnder  the  bed  of  a  navi- 
gable river  from  low- water  mark  on  one  shore  to  the  same  line  on  the  other, 
does  not  entitle  him  to  the  minerals  under  an  island  within  the  bounds  of 
his  patent,  which  was  subject  to  application  and  sale  under  laws  existing 
before  the  law  under  which  his  patent  was  granted,  and  still  in  force. 


E 


JECTMENT.     The  head-note  states  the  point.     The  plaintiff 
had  judgment  below. 


Andreto  H,  McClintoch  and  Henry  M.  Hoyt^  for  plaintiff  in 
error. 

Henry  W.  Palmer  and  George  K,  Powell  and  D,  L,  Patrick,  for 
defendants  in  error. 

Trunkey,  J.  Prior  to  1848,  statutes  had  been  enacted  provid- 
ing for  application,  survey  and  grant  of  islands  in  the  river  Susque- 
hanna. They  were  not  subject  to  appropriation  at  the  prices  paid 
for  other  lands,  but  the  value  of  each  was  to  be  ascertained  by  the 
board  of  property,  and  in  no  instance  to  be  sold  for  less  than  eight 
dollars  by  the  acre.  What  shall  be  deemed  an  island  for  purpose 
of  sale  by  the  Commonwealth,  is  defined  in  the  statute;  it  must  "be 
at  least  four  feet  high  above  common  low  water,  containing  at  least 
forty  perches  of  ground  exclusive  of  rocks,  be  susceptable  of  culti- 
vation in  grain  or  esculent  roots  in  common  seasons,  by  their  grow- 
ing and  becoming  maturely  ripe."     Sand  or  gravel  bars,  or  ac- 
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cumulations  of  mud,  which  do  not  come  under  said  description, 
shall  be  a  part  of  the  public  highway.  No  warrant  of  survey  shall 
be  for  a  lees  quantity  than  the  whole  of  the  island —  the  sale  and 
grant  cannot  be  limited  to  the  ground,  exclusive  of  rocks,  suscepti- 
ble of  cultivation  in  grain  or  esculent  roots. 

The  act  of  April  11,  1848,  provided  for  application,  survey 
and  grant  of  a  quantify  not  exceeding  one  hundred  acres  of  the 
bed  of  any  navigable  river,  beginning  at  a  point  designated  in  the 
api)lication,  at  low-water  mark  on  the  bank  of  said  river  and  pur- 
suing the  course  of  said  river  at  low-water  mark  to  a  designated 
point,  thence  at  right  angles  across  said  river  to  low-water  mark, 
thence  along  the  shore  at  low- water  mark  to  a  point  opposite  the 
place  of  beginning.  A  warrantee  under  this  act  has  the  *' right 
to  dig  and  mine  for  iron,  coal,  limestone,  sand  and  gravel,  fire-clay 
and  other  minerals, ''  but  he  takes  no  title  to  the  soil  or  sand  or 
any  thing  in  the  bed  of  the  river.  His  grant  is  confined  within 
the  limits  of  low-water  mark,  and  this  recognizes  the  principle  that 
a  grant  of  land  by  the  Commonwealth,  bounded  on  one  side  by  a 
large  navigable  river,  vests  in  the  grantee  the  entire  land  to  the  line 
of  low-water  mark.  The  riparian  owner  has  the  right  of  soil  to 
ordinary  low-water  mark  of  the  river,  subject  to  the  public  right 
of  passage  for  navigation,  fishing  and  other  proper  use  of  the  high- 
way to  the  mark  of  ordinary  high  water.  Wood  v.  Appal,  63  Penn. 
St.,  210.  Between  high  and  low- water  mark,  the  title  of  the  ripa- 
rian owner  is  qualified,  being  subject  to  the  right  of  navigation 
over  it  and  improvement  of  the  stream  as  a  highway.  Watnwrif//U 
V.  McCulloughy  63  Penn.  St.  66.  In  that  case  it  was  said  that  the 
land  lying  between  the  low-water  line  of  the  island  as  fixed  by  the 
commissioners,  and  the  top  of  the  island  bank,  is  a  part  of  the 
island.  And  in  Hartley  v.  Crawford,  82  Penn.  St.  478,  it  was 
again  remarked  that  the  riparian  rights  of  the  owner  of  an  island 
attached  to  the  land  between  the  bluff  bank  to  which  the  survey 
came  and  the  ordinary  low- water  mark;  and  subject  to  the  rights 
of  the  public,  the  owner  of  the  island  might  use  the  sandy  or  peb- 
bly beach  or  shore.  Although  the  principle  may  not  have  been 
necessary  to  the  decision  \w\Vainwright  v.  McCullough,  or  in  ffart- 
ley  v.  Crawford,  and  therefore  not  authoritatively  ruled,  its  asser- 
tion shows  how  naturally  it  comes  into  view  in  considering  the 
bounds  of  an  island  as  defined  in  the  statutes  providing  for  sales  of 
that  kind  of  land.     Xo  difference  is  made  in  the  laws  providingfor 
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surveys  and  sales  of  land,  respectiDg  the  shore  of  the  main  land  and 
the  shore  of  islands.  It  would  be  diflQcult  to  conceive  a  reason 
ior  a  difference.  In  either  case,  the  river  being  a  bound,  the  grantee 
takes  to  low-water  mark,  subject  to  the  right  of  the  public  to 
use  the  river  as  a  highway,  but  as  to  all  below  the  surface,  without 
clog  or  qualification.  If  the  title  to  any  of  the  land  remained  in 
the  Commonwealth,  a  grant  of  the  minetels  under  the  bed  of  a 
river,  within  the  limits  of  low- water  mark,  would  be  held  as  strictly 
within  said  limits  as  if  all  the  land  bordering  on  the  river  had  been 
disposed  of  to  purchasers.  So  also  if  the  act  of  1848  does  not 
Apply  to  minerals  under  islands  in  the  river  Susquehanna,  then 
owned  by  the  Commonwealth  said  islands  embrace  all  within  the 
limits  of  low-water  mark. 

The  act  of  1848  contained  no  repealing  clause,  and  repealed  no 
prior  statute  by  implication,  unless  there  was  such  positive  re- 
pugnancy between  its  provisions  and  the  prior  statute,  that  they 
cannot  stand  together  or  be  consistently  reconciled.  It  is  general, 
applying  to  all  navigable  rivers,  and  the  statutes  relating  to  sale 
of  islands  in  the  river  Susquehanna  apply  to  no  other;  but  the  re- 
pugnancy between  a  local  statute  and  a  subsequent  general  statute 
must  be  as  strongly  marked,  to  say  the  least,  to  repeal  by  implica- 
tion, as  if  both  were  general.  Sifred  v.  CommonweaUky  104  Penn. 
St.  179;  City  of  Harrisburg  v.  Slieck,  104  Penn.  St.  63.  No  mention 
is  made  of  islands  in  the  act  of  1848.  On  its  face,  the  warrantee  is 
entitled  to  the  minerals  under  the  bed  of  the  river,  without  ex*  ep- 
tion.  Of  course  it  was  not  intended  that  he  should  have  a  right 
to  dig  and  mine  and  carry  away  the  minerals  in  the  islands  which 
had  been  already  granted.  The  presumption  is  against  an  intent 
'to  invade  vested  rights  of  property.  Then  the  statute  must  be  so 
construed  that  the  bed  of  the  river  between  the  shores  of  the  main 
hind  shall  not  include  land,  called  islands,  whicli  had  been  pre- 
viously granted  to  purchasei*s  under  the  laws  of  the  State,  it 
seems  equally  clear  that  by  like  construction,  it  shall  not  include 
islands  which  under  prior  existing  laws  were  subject  to  applica- 
tion and  sale.  Those  laws  provided  for  the  sale  of  land,  without 
exception  of  any  part  thereof ;  the  act  of  1848  provided  for  the 
sale  of  minerals  under  a  river  bed  —  under  land  covered  with  water. 
The  purpose  of  the  former  was  a  sale  of  the  entire  land  ;  of  the 
latter,  a  sale  of  onlv  the  minerals  under  the  surface.  Title  to  the 
£urf{icc  remains  in  the  Commonwealth  as  to  all  srrants  under  tiie 


OCTOBER  TERM,  1885.  743 

Delaware,  Lackawanna  and  Western  Bidlroad  Company  ▼.  Sanderson. 


act  of  1848.     There  is  no  intent  that  said  act  shall  apply  to  any 
land  or  island  which  was  subject  to  sale  nnder  other  laws.  We 
ai*e  not  conrinced  that  the  court  eri'ed  in  any  of  the  rulings  set 
forth  in  the  firot  six  specificatious  of  eiTor. 
[Omitting  minor  points.] 

Judgment  affirmed* 


Delaware,  Lackawakna  akd  Westekk  Railroad  Coxpant 

y.  Sandebson. 

(109  P«nn.  St.  688.) 
Contract  —  lease  or  sale  —  coal  in  mine  —  taxes. 

A.  agreed  in  writing  with  B.»  "  leasing"  to  him,  all  the  coal  beneath  the  sur- 
face of  a  certain  tract  of  land  "  owned  hy  A.  B.  covenanted  to  mine  and  pay 
"royalty  "  for  a  certain  number  of  tons  every  year  whether  mined  or  not. 
There  were  provisions  for  distress  and  forfeiture.  The  agreement  was  "  per- 
petual until  al]  the  coal  was  mined/'  and  it  extended  to  the  heirs,  executors, 
administrators  and  assigns  of  the  parties.  B.  covenanted  to  pay  the  taxes  on 
all  the  coal  mined.  Held,  not  a  lease,  but  a  sale  of  all  tbe  coal  in  place,  and 
that  B.  was  liable  for  all  the  taxes  thereon. 

ACTION  to  recover  taxes  paid.    The  facts  sufiQciently  appear  in 
the  head-note  and  opinion.     The  defendant  had  judgment 
below. 

Geo.  R.  Bedford  and  /.  Vaughan  Darling,  and  E.  P.  Darling, 
A.  T.  (S  A.  H.  McClintock,  for  plaintiffs  in  error. 

Oeorge  Sanderson,  Jr.,  for  defendants  in  error. 

Tri'KKEY,  J,  These  plaintiffs  were  not  parties  in  the  case  of 
Sanderson  v.  City  of  Scraaton,  9  Out.  461),  and  therefore  are  not 
bound  by  the  adjudication,  'i'he  sole  question  in  that  cise  is  the 
controlling  one  in  this,  namely,  whether  the  deed  dated  May  10, 
1875,  by  Sanderson  and  others  to  Jcrniyn,  **  is  a  lease,  properly  so 
called,  or  virtually  a  sale  of  the  minerals  in  place.'*  Notvviihstaud- 
ing  the  very  able  and  ingenious  argument  of  the  plaintiffs'  counsel 
we  are  not  convincod  that  there  was  error  in  the  interpretation  of 
the  deed.     Nothing  can  be  added  to  the  opinion  of  Justice  Clakk 
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in  support  of  the  conclasion  '^that  there  was  snch  a  Bererance  of 
the  surface  from  the  nnderlying  strata  as  created  a  divided  owner- 
ship in  these  distinct  portions  of  the  land." 

It  may  not  be  amiss  to  remark  some  of  the  points  of  the  plaintiffs' 
argument.  At  present  no  question  arises  respecting  the  grantoi^s' 
security  for  the  purchase-money,  nor  of  their  power  to  subject  their 
right  under  the  deed  to  the  lien  of  a  mortgage.  Nor  is  i^a  part  of 
the  case  that  the  great  body  of^coal  lands  in  the  Commonwealth  are 
held  under  similar  instruments.  And  if  they  are  so  held  the  real 
question  remains  as  to  the  nature  of  the  estate  vested  in  the  grantees. 

In  this  instrument  the  operative  word  of  the  grantee  is  "  lease," 
which  signifies  to  grant  the  temporary  possession  of  the  subject,  but 
in  another  part  it  is  provided  how  long  that  possession  shall  con- 
tinue. "  In  consideration  of  the  grant  or  lease  aforesaid  '*  the 
grantee  or  lessee  agrees  to  pay  a  certain  sum  per  ton;  the  mode  of 
ascertaining  the  number  of  tons,  the  times  of  making  payment,  and 
the  minimum  quantity  to  be  paid  for  annually,  are  well  defined. 
The  money  to  be  paid  is  called  '*  payment,"  "  price  or  royalty,"  and 
"royalty,"  but  the  meaning  would  be  the  same  were  the  price  to  be 
paid  for  the  coal  called  ^^rent."  The  stipulated  remedies  in  cjise 
of  default  in  payment  are  consistent  with  either  a  sale  or  lease,  but 
were  the  instrument  a  lease  some  of  them  would  exist  if  not  therein 
expressed.  When  the  parties  omit  to  name  a  term,  do  not  create  a 
lease  at  will,  nor  a  lease  for  life,  though  much  of  their  contract  is 
expressed  in  words  peculiar  to  a  lease,  the  whole  instrument  must 
be  taken  into  view  to  ascertain  the  intent.  Where  it  is  clear  that 
the  owner  of  a  tract  of  land  grants  the  nght  to  take  all  the  coal 
beneath  the  surface,  and  the  grantee  obligates  himself  to  mine  and 
remove  all  said  coal  and  to  pay  a  certain  price  per  ton  each  month 
for  all  coal  mined,  not  less  than  a  named  quantity  to  be  mined  and 
paid  for  every  year,  the  contract  to  be  binding  until  all  the  coal 
under  the  tract  is  mined,  and  the  rights,  covenants  and  obligations 
are  made  binding  on  the  parties,  their  heirs  and  assigns,  and  execu- 
tors or  admmistrators,  there  is  an  actual  sale  of  the  coal.  It  is  none 
the  less  a  sale,  if  the  parties  called  the  deed  a  lease,  and  styled 
themselves  lessor  and  lessee,  and  contracted  that  in  case  of  non- 
payment of  the  "royalty"  the  grantor  should  have  the  right  of 
distress,  or  at  his  option  the  right  to  forfeit  the  grant.  A  deed  on 
such  terms  is  not  a  lease  at  will,  nor  for  a  term  of  years,  nor  for 
life.     It  cannot  be  limited  to  the  life  of  the  grantee,  for  should  all 
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the  coal  not  be  mined  at  the  time  of  his  death,  his  rights  and  obli- 
gations do  not  die  with  him. 

Leases  are  generally  for  a  term  of  years.  If  for  a  long  term,  as 
a  hundred  years,  thoagh  of  greater  value  than  if  for  the  life  of  the 
grantee,  the  estate  is  inferior.  The  entire  body  of  coal  under  a 
tract  of  land  may  be  embraced  in  a  lease,  and  the  term  be  so  long 
that  in  all  probability  th^  lessee  will  mine  the  whole  of  the  coal. 
Yet  a  term  of  years  is  a  chattel,  a  transient  interest  in  the  land. 
A  lease  for  the  life  of  the  lessee  Tests  in  him  a  freehold.  A  lease 
of  a  mine,  whether  for  a  term  of  years  or  for  life,  implies  the  possi- 
bility, if  not  the  probability  of  its  reversion.  That  the  mineral  may 
be  partly  or  wholly  exhausted  before  the  end  of  the  term  is  a  result 
involved  in  the  contract.  It  is  not  pretended  that  the  instrument 
in  question  is  a  lease  for  life.  Xo  particular  period  is  named  for 
the  duration  of  a  tenancy.  Then  if  it  is  a  lease  the  tenancy  is  from 
yoar  to  year.  Such  tenancy  is  contrary  to  the  plain  intent.  The 
subject  of  the  grant  is  coal,  nothing  else  save  some  necessary  inci- 
dents  for  mining,  and  wlien  the  grantee  shall  have  performed  his 
covenants  there  can  be  no  reversion. 

It  may  have  been  believed,  as  the  plaintiif  s  allege,  that  instruments 
of  this  character,  by  settled  construction,  are  mere  leases,  but  we 
have  not  been  advised  of  the  authority  settling  such  construction. 
In  support  of  this  allegation  it  is  said  that  these  instruments  have 
been  recognized  as  leases  in  the  body  of  our  statutes,  and  reference 
is  made  to  the  act  of  April  27,  1855,  P.  L.  369,  and  its  supplement 
of  April  3,  1868,  P.  L.  57,  relative  to  the  mortgaging  of  leaseholds; 
but  that  statute  expressly  applies  to  ''every  lessee  for  a  term  of 
years.''  It  embraces  no  lease  that  vests  a  freehold.  Nor  an  abso- 
lute grant  of  the  whole  body  of  mineral.  Again  it  is  averred  that 
judicial  recognition  of  such  instruments  as  letises  has  been  distinct 
and  emphatic,  and  reference  is  made  to  Miners*  Bank  v.  ffeilnej', 
47  Penn.  St.  452;  Effinger  v.  Lewis,  32  Penn.  St.  367;  Offer- 
man  V.  Starr  J  2  Penn.  St.  394;  s.  c,  44  Am.  Dec.  211;  Oriffin  v. 
FellotoSy  82  Penn.  St.  114;  Oreenough^s  Appeal,  9  Penn.  St.  18; 
Trout  V.  McDonald,  83  Penn.  St.  144,  and  Winton^s  Appeal,  97 
Penn.  St.  385.  Each  of  the  first  four  of  these  cases  related  to  a 
lease  expressly  for  a  term  of  years,  Qreenough^s  Appeal  to  a  lease 
determinable  on  one  month's  notice  by  either  party,  and  in  each 
of  the  last  two  cases  no  question  was  made  respecting  the  nature 
of  the  instrument,  and  the  report  does  not  show  that  it  was  not  a 
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lease  for  years.  These  cases  seem  to  have  no  bearing  upon  the  proper 
constraction  of  the  instrument  in  hand.  They  recognize  the  fact 
that  a  valid  lease  may  be  made  of  a  mine ;  here  the  defendants 
deny  that  the  mine  was  leased. 

In  Sanderson  y.  CUy  of  Scranton^  the  right  of  the  owner  of  a 
tract  of  land  to  lease  all  the  coal  under  the  surface  is  not  gainsaid. 
Nor  is  it  alleged  that  in  Scranton  v.  Phillips^  it  was  decided  tliat 
the  instrument  was  not  a  lease,  but  the  remark  of  the  chief 
justice  was  referred  to  as  evidencing  that  it  was  deemed  more 
than  a  lease.  In  the  late  case  of  Sloughion^s  Appeal,  88  Penu. 
St.  198,  the  instruments  were  leases,  each  was  for  a  term  of  years, 
of  land  for  the  purpose  of  producing  or  mining  oil.  It  was  held 
that  the  guardian  of  a  minor,  without  the  approval  of  the  orphans' 
court,  had  no  power  to  lease  the  lands  of  his  ward  for  mining  pur- 
poses, as  in  effect  it  would  be  a  grant  of  a  part  of  the  corpus  of  the 
ward's  estate.  One  of  the  leases  having  been  properly  approved, 
was  held  valid.  The  validity  of  leases  of  mines  has  been  uniformly 
recognized  by  the  courts  in  tliis  Commonwealth.  There  is  a  marked 
difference  between  a  chattel  and  a  freehold — estates  created  by 
leases  are  not  all  of  the  same  nature.  Where  by  the  terms  of  the 
deed  the  ownership  of  the  mineral  therein  described  is  vested  in  the 
grantee,  ho  is  entitled  to  the  benefits  and  is  subject  to  the  burdens 
incident  to  its  ownership. 

It  is  contended  that  even  if  there  was  a  sale  of  the  coal,  the 
provision  in  the  deed  relative  to  taxes  on  the  mined  coal  implies 
that  the  grantors  shall  pay  the  taxes  on  the  unmined.  The  plain- 
tiffs say  that  at  the  time  of  the  execution  of  the  deed  there  had 
been  a  tax  upon  the  coal  itself  when  mined,  and  doubts  existed 
whether  the  tenant  was  not  authorized  to  deduct  such  tax  from  the 
royalty  or  rent.  This  explains  why  the  provision  was  inserted. 
At  that  day  probably  the  parties  had  no  thought  that  unmined 
coal  was  taxable  as  real  estate  separate  from  the  surface.  Their 
intent  must  be  ascertained  from  the  language  in  the  deed.  They 
meant  to  insert  many  covenants  similar  to  covenants  usually  inserted 
in  leases.  In  a  matter  of  so  much  importance  had  they  intended 
to  create  a  leasehold  —  a  chattel  —  they  would  have  limited  the 
estate  to  a '* determinate  period."  ^*The  estate  of  a  lessee  for 
years  is  called  a  term,  terminus,  because  its  duration  is  limited  and 
determined;  for  every  such  estate  must  have  a  certain  beginning 
and  a  certain  end/'     Where  the  subject  and  purpose  of  the  grant 
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involve  the  mining  and  removing  of  the  entire  thing  granted,  to  be 
held  by  the  grantee  and  his  heii*s  nntil  it  shall  be  so  mined  and 
removed  in  accord  with  his  covenants,  how  can  it  be  said  that  he 
takes  a  term  ?  What  can  be  more  uncertain  than  the  date  when 
the  subject  shall  be  exhausted  ?  What  greater  estate  in  the  mineral 
underlying  the  surface  of  a  tract  of  land^  can  a  man  have  than  tlie 
right  in  himself,  his  heirs  and  assigns,  to  mine  and  remove  the 
whole  of  it  ?  If  his  title  is  burdened  with  covenants  and  conditions 
insuring  his  payment  of  the  purchase-money,  the  burden  does  not 
affect  the  nature  of  the  estate. 

We  are  of  opinion  that  there  is  no  express  or  implied  covenant 
obligating  the  grantors  to  pay  the  taxes  assessed  on  the  coal  as 
land,  the  property  of  the  plaintiffs. 

Judfftnefil  affirtiied* 


Lakdis  v.  Roth. 

(lOOPenn.  St.  821.) 
Statute  of  limitatioits  —  new  promise  — aujUdency, 

A  new  promise,  to  revive  a  debt  Wired  by  the  statute  of  limitations,  must 
identifj  the  debt  explicitly  and  certainly.     {See  note,  p.  749.) 

ACTION  on  a  promissory  note.    The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

Franklin  March  and  George  IF.  Rogers,  for  jjlaintiffs  in  error. 
J.  Wright  Apple  and  Charles  ffiinsicker,  for  defendant  in  error. 

Paxson,  J.  The  only  question  in  this  case  is,  whether  there 
was  a  sufficient  acknowledgment  of  the  debt  to  take  it  out  of  the 
statute  of  limitations.  The  testimony  relied  upon  for  that  pur- 
pose was  that  of  the  plaintiff  below.  Ho  said:  *•  When  I  got  to 
Henry  Landis,  I  said,  I  come  for  money,  and  he  said,  I  will  pay 
you  $600  in  thirty  days  on  the  note  (this  note),  I  will  pay  you  the 
rest  as  quick  as  I  can,  but  yon  must  not  be  too  hard  on  me.  *  ♦  « 
The  old  lady,  Mrs.  Henry  Landis,  spoke  up  saying,  Roth,  we  will 
pay  you  every  dollar  if  we  have  to  pay  it  out  of  our  pocket.  Henry 
said,  yes,  we  will  pay  you.'* 

The  learned  judge  charged  the  jury  that  *'If  it  be  true  that  this 
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was  all  said^  the  latter  part  of  their  expreasioos  is  safficient  in  the 
judgment  of  the  court  to  enable  the  jury  to  find  a  positive  prom- 
ise."   The  jury  so  found. 

This  subject  has  been  so  frequently  and  elaborately  discussed 
that  we  may  be  excused  from  going  over  the  ground  again  at 
length,  and  it  is  sufficient  to  indicate  the  rule  as  laid  down  by  the 
authorities^  and  then  apply  it  to  the  facts  of  this  case.  In  Miller 
V.  Baschore,  83  Penn.  St.  356,  it  wtis  said:  '^  In  order  to  effect  such  a 
result  there  must  be  a  clear  and  definite  acknowledgment  of  the 
debt,  a  specification  of  the  amount  due,  or  a  refei*ence  to  something 
by  which  such  amount  can  be  definitely  and  certainly  ascertaimni, 
and  an  unequivocal  promise  to  pay/'  In  the  later  case  of  Pabntr 
V.  Gillespie,  95  Penn.  St.  340;  s.  c,  40  Am.  Rep.  667,  it  wjis 
held  that  the  promise  to  pay  need  not  be  express.  It  was  said  by 
Justice  Mercur:  "It  is  not  essentially  necessary  that  the  promise 
be  actual  or  express,  provided  that  the  other  necessary  facts  are 
shown.  A  clear,  distinct  unequivocal  acknowledgment  of  the 
debt  is  sufficient  to  take  a  case  out  of  the  operation  of  the  statute. 
It  must  be  an  admission  consistent  with  a  promise  to  pay.  If  so, 
the  law  will  imply  the  promise,  without  its  having  been  actually  or 
expressly  made.  There  must  not  be  uncertainty  as  to  the  particu- 
lar debt  to  which  the  admission  applies/* 

The  meaning  of  which  is  that  where  the  debt  is  identified  beyond 
all  doubt,  and  distinctly  acknowledged,  the  law  will  imply  a  prom- 
ise to  pay  it;  but  it  is  not  a  subject  for  a  jury  to  guess  at. 

In  the  case  in  hand  the  debt  was  not  sufficiently  identified.  In 
the  conversation  testified  to  by  the  plaintiff  there  is  not  a  word  as 
to  the  date  of  the  note,  its  amount,  or  the  balance  due  thereon. 
The  note  itself  wiis  not  produced,  and  there  is  no  evidence  that  the 
plaintiff  had  it  with  him.  There  is  no  certainty  as  to  what  debt 
or  what  note  was  referred  to;  any  uncertainty  either  in  the  acknowl- 
edgment or  identification  of  the  debt  is  fatal.  Burr  v.  Burr^  t 
Casey,  284.  In  that  case  there  was  one  actual  payment  on  account, 
but  this  court  held  the  debt  was  not  identified.  The  evidence  there 
was  as  follows:  ^'  Mother  says,  can  thee  let  me  have  a  little  inter- 
est money  on  that  note  which  I  hold  of  thine?  "  He  said,  "  how 
much  would  thee  like,  mother?"  She  said,  *'fonr  or  five  dollarg, 
and  he  gave  her  seven."  There  was  no  evidence  of  the  existence 
of  any  other  note  between  the  parties,  yet  it  was  held  that  the 
acknowledgment  was  insufficient.     The  present  case  is  certainly 
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no  sti-onger,  ftiid  as  Bun'  v.  Burr  has  been  constantly  followed  to 
the  present  time,  we  are  constrained  to  reveree  this  judgment. 
Judgmeiit  reversed  and  a  venire  fadas  de  novo  awarded. 

NoTB  BT  THE  RsPORTBii. —  As  toackDowledgiiientaDd  promise  to  a  stranger. 
Stemirt  v.  Garrett,  65  Md.  393;  s.  c.  57  Am.  Rep.  333:  De  Freest  v.  Warfur, 
98  N.  Y.  217;  s.  c,  50  Am.  Rep.  657;  Bachman  v.  Roller,  9  Baxt.  409;  s.  c,  40 
Am.  Rep.  97;  Sibert  v.  Wilder,  16Kans.  136;  s.  c,  22  Am.  Rep.  280;  Kirby  v. 
Mills,  78  N.  C.  124;  s.  c,  24  Am.  Rep.  460. 

As  to  payment  by  joint  debtor.  Walters  v.  Kraft  ^  23  S.  C.  578;  s.  c,  55 
Am.  Rep.  44;  Parker  v.  Buttervxtrth,  46  N.  J.  L.  244;  8.  c,  50  Am.  Rep.  407; 
KaUenhach  v.  Diekinsan,  100  111.  427;  8.  c.,  89  Am.  Rep.  47;  Miller  v.  MiUer, 
Mac  A.  &  Mack.  109;  s.  c,  48  Am.  Rep.  738;  Burgeon  v.  Bixler,  55  Md.  384; 
39  Am.  Rep.  417;  Busli  v.  StotoeU,  71  Penn.  St.  208;  6.  c,  10  Am.  Rep  694. 

Promise  of  one  joint  debtor.  Campbell  ▼.  Brown,  86  X.  C.  376;  s.  c,  41  Am. 
Rep.  464;  Elder  v.  Dyer,  26  Kans.  604;  s.  c,  40  Am.  Rep.  820. 

Memorandum  among  papers  of  debtor.  Abererombie  v.  Butts,  72  Qa.  74; 
8.  c,  53  Am.  Rep.  882;  Allen  v.  Collins,  70  Mo.  138;  8.  C,  35  Am.  Rep.  316. 

As  to  payment  by  assignee.  Whitney  v.  C/iainbers,  17  Neb.  70;  s.  c,  52  Am. 
Rep.  398. 

Conditional  promise.  Parker  v.  Butterworth,  46  N.  J.  L.  244;  s.  c,  60  Am. 
Rep.  407;  Richardson  v.  Brieker,  70  Colo.  58;  s.  c,  49  Am.  Rep.  844;  Pieree  v. 
Seymour,  52  Wis.  272;  8.  c,  38  Am.  Rep.  737;  Morton  v.  Shepard,  48  Conn. 
141;  8.  c,  40  Am.  Rep.  157;  AbraTiams  v.  Swann,  18  W.  Va.  274;  s.  c,  41  Am. 
Rep.  692;  Chambers  v.  Rubey,  48  Mo.  99;  8.  c,  4  Am.  Rep.  318. 

Acknowledgment  safficient  without  promise.  Palmer  v.  Gillespie,  95  Penn. 
St.  340;  8.  c,  40  Am.  Rep.  657. 

Must  be  unconditional  and  in  writing.  Pierce  v.  Seymour,  52  Wis.  272;  s. 
c,  38  Am.  Rep.  737. 

Promise  or  payment  by  partner  after  dissolution.  Tale  v.  Clements,  16  Fla. 
839:  s.  c.  26  Am.  Rep.  709;  Mayberi^y  v.  Willoughby,  5  Neb.  368;  s.  c,  25  Am. 
Rep.  491;  Mixv,  Shattuck,  50  Vt.  421;  8.  c,  28  Am.  Rep.  511;  Beardsley  v. 
HalL  36  Conn.  270;  8.  c.,  4  Am.  Rep.  74;  Merritt  v.  Bay,  38  N.  J.  L.  32  8.  c, 
20  Am.  Rep.  362. 

Payment  by  creditor  out  of  collateral.  Sornberger  v.  Lee,  14  Neb.  193;  45 
Am.  Rep.  106;  Bratm  v.  Latham,  58  N.  H.  30;  8.  c,  42  Am.  Rep.  568. 

Payment  by  principal  —  effect  on  surety.  Greeti  v.  Greensboro  Female  Col- 
lege, 83  N.  C.  449;  8.  c.»  35  Am.  Rep.  579;  Knight  v.  Clements,  45  Ala.  89;  s.  c, 
6  Am.  Rep.  693;  Schindel  v.  Gates,  46  Md.  604;  8.  c,  24  Am.  Rep.  526. 

Payment  by  surety  out  of  principal's  funds.  McConneli  v.  Merrill,  53  Vt. 
149;  8.  c,  38  Am.  Rep.  663. 

Payment  by  co-surety  Cocke  v.  Hoffman,  5  Lea,  105;  s.  c,  40  Am. 
Rep.  23. 

Payment  by  administrator  or  executor.  County  of  Vernon  v.  Stetoart,  64 
Mo.  408;  8.  c,  27  Am.  Rep.  250;  Shreve  v.  Joyce,  36  N.  J.  L.  44;  8.  c,  13  Am. 
Rep,  417:  Seig  v.  Acoi'd*s  Exr.,  21  (iratt.  365;  8.  c,  8  Am.  Rep.  605. 

The  doctrine  of  the  priucipal  case  seems  peculiar  to  Pennsylvania,  Missis 
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sippi.  South  Carolina,  and  possibly  Maine.     It  was  laid  down  in  Miller  v.  Bas- 
thare,  83  Penn.  St.  856;  s.  c,  24  Am.  Rep.  187. 

In  Abrahams  v.  Swann,  18  W.  Va.  274;  8.  c,  41  Am.  Rep.  692,  it  was  held 
that  parol  evidence  was  competent  to  identify  the  debt. 

In  Morrell  v.  Ferrier,  7  Colo.  21,  the  court  said:  "  Moreover  it  is  laid  down  as 
a  general  rule,  that  where  there  is  an  acknowledgment  of  indebtedness,  it  will 
be  taken  to  relate  to  the  demand  in  suit,  and  the  burden  is  upon  the  defendant 
to  show  that  it  related  to  another  debt,  either  wholly  or  in  part.  Wood 
Limitation  of  Actions,  162;  Angell  Limitation  of  Actions,  J^  238;  2  Greenl.  Ev., 
%4iUCarr*s  AdiiVr  v.  Ilurlbut's  Adm*x,  41  Mo.  264-  Whitney  v.  BigelowA 
Pick.  119;  Cook  v.  Martin,  29  Conn.  63.  If  this  rule  be  a  sound  one  in  general 
application,  it  certainly  would  apply  with  peculiar  force  in  a  case  where  but 
one  item  of  indebtedness  is  in  suit,  and  where  one  matter  of  indebtedness  only 
is  referred  to  in  the  acknowledgment  or  new  promise." 

In  Trustees  v.  GUman,  55  Miss.  148,  the  debtor  wrote;  **  It  would  suit  njy 
convenience  to  execute  my  note  for  the  balance  due  for  rent."  Held,  loo  vague 
and  indefinite.  "  It  does  not  identify  the  debt.  It  mentions  a  balance  due  for 
rent,  but  does  not  state  when,  nor  from  what,  nor  to  whom  the  rent  accrued, 
nor  what  the  balance  was.  To  allow  all  these  things  to  be  proved  by  parol 
would  produce  the  evil  the  statute  'was  intended  to  prevent.'"  This  was 
followed  in  Eichford  v.  Evans,  56  Miss.  18,  where  the  writing  was:  "  I  wrote 
to  Mr.  McKniglit  about  the  first  of  this  month,  to  know  how  I  .should  send 
the  money,  and  have  not  heard  from  him.  I  am  going  to  Aberdeen  to-morrow, 
and  will  send  $50,  which  is  all  I  can  possibly  spare  at  present."  The  court 
said:  "The  writing  must  identify  the  debt  to  which  it  relates,  with  such 
definiteness  as  to  the  amount  due,  and  the  creditor,  that  nothing  important  is 
left  open  to  further  testimony." 

In  Robbins  v.  Farley,  2  Strob.  848,  it  was  held  that  the  acknowledgment 
'!  must  specify  or  plainly  refer  to  some  particular  demand  or  cause  of  action." 
So  a  statement  that  "the  plaintiff  was  to  receive  compensation  for  his  ser- 
vices," and  that  "  she  had  never  paid  htm  any  thing,"  was  held  insufficient. 

In  Pray  v.  Oarcelon,  17  Me.  145,  an  admission  "that  he  was  owing  the 
plaintiff  something,  and  It  ought  to  be  settled,"  was  held  insufficient.  "  \^'hen 
it  does  not  refer  to  any  particular  claim,  and  none  is  at  that  time  produced, 
no  promise  can  be  implied  to  settle  or  pay  any  particular  demand." 

In  Bell  V.  MoriH4ion,\  Pet.  865,  it  was  held  that  "the  admission  of  the 
existence  of  an  unliquidated  account  on  which  something  is  due  to  the  plain- 
tiff, but  no  specific  balance  is  admitted,  and  no  document  produced  at  the  time 
from  which  it  can  be  ascertained  what  the  parties  understood  the  balance  to 
be.  would  not  establish  any  particular  subsisting  debt,"  and  would  be  insulfl- 
cient. 

Wood  says  (Limitation  of  Actions,  154):  "  It  is  not  essential  that  the  amount 
of  the  debt  should  be  stated  or  even  referred  to.  It  is  sufficient  if  the 
acknowledgment  admits  sufficient  to  be  due  upon  a  specific  claim,  and  parol 
evidence  is  admis.sible  to  prove  the  amount;  and  the  same  is  also  true  as  to  the 
nature  of  the  indebtedness  But  it  must  be  shown  unmistakably  to  relate  to 
the  particular  debt  or  demand,  vvhij*])   i^  ♦ionjrilt  to  be  revived  by  it,  or  the 
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acknowledgment  mast  be  attended  by  circamstances  wbich  will  enable  a  jury 
to  ascertain  definitely  what  debt  was  intended. '*  "The  acknowledgment  must 
appear  or  be  shown  to  relate  to  the  debt,  which  is  the  cause  of  action,  but  will 
be  presumed  to  refer  to  that  proved  by  the  creditor,  ulaless  another  is  shown 
to  exist  by  his  evidence  or  that  of  the  debtor,  because  if  there  is  no  other  debt 
there  is  no  need  of  proof,  and  if  there  is,  the  burden  rests  with  him  who 
maintains  the  affirmative."     Wood  Lim.  Act.  156,  note. 

In  Abraliams  v.  8wann,  18  W.  Va.  274;  s.  c,  41  Am.  Rep.  693,  it  was  held 
that  parol  evidence  was  admissible  to  identify  the  debt. 

"  If  there  be  words  of  acknowledgment  or  promise,  without  declared  refer- 
ence to  the  debt  in  question,  it  is  for  the  jury  to  determine,  from  the  circum- 
stances in  evidence,  whether  reference  was  had  to  the  debt  sought  to  be 
recovered."  WkUney  ▼.  Bigeloto,  4  Pick.  412.  To  the  same  effect,  Beal  v. 
IfeuU,  4  B.  &  Aid.  571;  Fro9t  v.  Benough,  1  Bing.  266;  Lee  v.  Wyee,  35  Conn. 
884;  Shaw  v.  NewU,  1  R.  I.  488. 

In  McCahiU  v.  Mehrbach,  87  Hun,  504.  a  letter  referring  to  a  bill  which  the 
writer  owed  for  services,  and  a  promise  to  see  the  creditor  and  show  him  what 
he  owed  him  and  to  pay  it,  held  sufficient. 

In  Barnard  v.  Bartholemew,  22  Pick.  291,  the  court  said:  "However  cor- 
rect the  position  may  be,  that  where  there  are  various  demands  subsisting 
between  the  parties,  it  is  incumbent  on  the  plaintiff  to  show  clearly  to  which 
of  them  the  acknowledgment  refers,  and  in  case  of  the  existence  of  two  dis- 
tinct claims,  one  of  which  was  collectible  by  law,  and  the  other  barred  by  the 
statute  of  limitations,  it  might  well  be  presumed,  in  the  absence  of  all  evi- 
dence  applying  it  specifically,  that  the  acknowledgment  applied  to  the  one 
legally  collectible,  rather  than  to  that  which  was  barred  by  the  statute  of 
limitations,  yet  in  the  present  case  this  objection  does  not  seem  properly  to 
arise,  because  the  account  of  the  plaintiff  to  which  the  new  promise  is  to  be 
applied  is  one  continuous  demand,  being  the  book  account  of  the  plaintiff 
extending  through  a  series  of  years,  with  credits  to  the  defendant,  and  as  to 
which  there  are  no  rests,  nor  have  there  been  any  balances  struck  between 
the  parties  during  the  period  of  the  charges.  The  new  promise  may  under 
the  circumstances  of  this  case  be  properly  applied  to  the  entire  account  on  the 
books  of  the  plaintiff." 
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Keblly  v.  Lancaster. 

(47  Ark.  175.) 
Mai*Tiage  —  tenancy  by  curtesy. 

A  statute  giving  married  woman  the  exclusive  ownership  and  control  of  theii 
real  estate  does  not  abolish  the  right  of  tenancy  by  curtesy. 

P  JECTMENT.     The  opinion  states  the  case. 

W,  N,  May  and  Hall  <&  Carter,  for  appellant. 

Davis  <6  Bullock  and  Jacoway  £  Jacoioay,  for  appellees. 

CocKRiLL,  C.  J.  The  action  in  this  case  is  ejectment.  Mary 
Jane  Wicker,  acquired  title  to  lands  in  the  controversy  by  descent 
from  her  father  in  18t)l.  In  1881,  being  still  seised  in  fee  of  tlio 
lands,  she  intermarried  with  John  L  Lancaster,  the  appellee.  A 
child,  capable  of  inlicriting  the  estate,  was  born  alive  of  this  mar- 
riage, and  m  1883  the  wife  died  without  living  issue,  and  without 
making  or  attempting  to  make  any  disposition  of  the  land.  The 
husband  continued  in  possession,  when  the  appellant,  who  is 
admitted  to  be  the  vendee  or  the  rightful  heir  at  law,  brought  this 
action  against  him.  The  appellee,  who  is  the  husband,  in  his 
answer  set  forth  the  facts  substantially  as  statetl.     A  demurrer  to 
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the  ansTTGr  was  oremiled^  the  plaintiff  saJbmitted  to  the  jiidgmeat 
4ind  appealed. 

The  qnestkm  is>  has  eixrtesjr  been  abolished  bj  the  married 
AYoiiiaii'&  enabling  pfofisions  contained  in  the  Gonstitntion  anil 
statntcB^     Art  9^  §  7,  of  the  Goastitation  of  1874  is  as  follows: 

''  Tite  leal  and  peraonal  piopeity  of  any  feme  covert  m  thia 
34ate,  aeqnirod.  either  befaire  or  after  marriage,  whether  by  gift» 
grant,  derise  oat  otherwise,  shall,  ao  long  aa  she  may  ehoose,  be 
and  remaiD  her  separate  estadae^  and  property,  and  may  be  devised, 
bequeathed  €m  eonveyed  by  her,  the  sams  aa  if  she  were  a  fefne 
soiey  and  the  same  shall  net  be  snbject  to  the  debts  of  her  hna- 
Imnd." 

Section  4624,  Mansfield's  Digest,  whidi  is  taken  from  the  act  of 
April  28t,  ld7S,  declares  that  the  property  of  a  married  woman, 
togi^er  with  the  rents  and  profits  thereof,  wliether  acquired  before 
or  after  marriage,  "  shall  notwithstanding  her  marriage  be  and  re- 
niain  her  sole  and  separate  prof^rty,  and  may  be  used,  collected 
and  invested  by  her  in  her  own  name,  and  shall  uak  be  subjeet  to 
the  interference  and  control  ol  her  hnaband  or  liiihie  for  hie  debts/' 

Curtesy  has  not  been  the  snbjeet  of  legialatiTe  enactment  in  this 
State,  and  the  common  law  npon  that  subject  premils^  exoept  aa 
modifed  oar  dbaagcd  by  the  prorisions  above.  cpMited*.  They  contaia 
no  express  exelasion  of  the  husband 'a  marital  rights  in  the  deceased 
wife's  property,  and  if  the  incidents  of  marriage  as  recognized  by 
oommon  law  are  abrogated  by  them,  it  is  because  the  riglits  which 
thev  secure  toth<9  wife  an^  incoasihtent  with  the  husband's  common- 
law  right&  To  the  extent  of  the  inconsistenGy  between  the  posi- 
tive piwisioiH  of  the  law  and  the  rules  of  the  ooDamon  law  tiie  lat- 
ter must  of  course  yield  and  give  place  to  the  former.  That  Hbe  wife 
may  hold  her  lands  to  her  separate  use,  free  from  the  interference 
of  her  husband  and  hi&  creditors,  is  phiin  from  the  terms  of  the 
vrrittealaw.  in  the  absence  of  regulating  statutes,  or  constitu- 
tional psrorisions,  she  wonld  not  enjoy  these  rights,  for  the  immedi- 
ate effect  of  eovertore  wonld  be  to  invest  the  husband  with  the 
usnf ruoi  irf  her  real  estate,  and  upon  the  birth  of  issue  eapaUe  o£ 
inheriting  the  estate,  he  woitld  take  an  enlarged  life  interest  in  it^ 
and  w«>«ld  become  what  was  termed  a  tenant  by  the  curtesy  initiate, 
writh  power  to  oonvey  his  estate  without  the  wife's  concurrence. 
That  it  was  the  purpose  of  the  pcovisioDs  qaoited  to  abolidi  thia 

featnic  ol  Urn  tenancy  by  the  eartesy,  and  thereby  exelnde  the 
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rights  of  the  husband  daring  coverture,  their  terms  leave  no  room 
to  doubt.    Hitz  V.  NaL  Bank,  111  U.  S.  729-31. 

Tlie  same  result  was  easily  reached  before  the  enactments  referred 
to,  by  a  conveyance  to  the  wife,  or  to  a  trustee,  for  her  sole  and 
separate  use;  and  the  intention  of  the  grantor  in  such  conveyances 
to  modify  or  totally  exclude  the  husband's  marital  rights,  as  gath- 
ered from  the  language  employed,  was  the  test  of  the  interest  that 
be  acquired  in  the  lands  so  held  by  his  wife.  It  was  always  admit- 
ted that  the  question,  in  courts  of  eqaity  at  least,  was  one  not  of 
power  to  exclude  the  oi'dinary  marital  rights  of  the  husband,  but 
of  intention.  It  accordingly  became  a  settled  rule  that  if  a  legal 
or  equitable  estate  of  inheritance  was  limited  simply  to  the  separate 
use  of  a  married  woman,  no  intention  was  manifested  to  exclude 
the  husband's  ultimate  estate,  .and  upon  issue  born  alive  and  death 
of  the  wife,  he  took  his  curtesy  out  of  it.  The  fact  that  the  rents 
and  profits  were  expressly  secured  to  the  wife's  separate  use  and 
the  estate  in  terms  exempted  from  liability  for  the  husband's  debts, 
it  is  said,  did  not  alter  the  rule.  And  the  same  was  true  of  a  like 
estate  settled  upon  the  wife,  or  in  trust  for  her,  with  i^wer  to  con- 
vey or  to  direct  by  will  or  otherwise  the  person  to  whom  the  land 
should  be  conveyed,  if  at  her  death  the  power  remained  unexecuted. 
The  cases  all  concede  that  the  intention  of  such  conveyances  to  cut 
off  the  husband's  rights  after  the  death  of  the  wife  must  in  some 
form  be  expressed  or  clearly  implied  to  have  that  effect.  This  was 
ordinarily  done  either  by  stipulating  that  the  husband  should  not 
be  tenant  by  the  curtesy  of  the  lands  conveyed,  or  else  by  passing 
the  i)roperty  immediately  upon  the  wife's  death  to  her  heirs  or 
appointee.  Gushing  v.  Blake,  30  N.  J.  Eq.  689;  Sfokes  v.  McKib- 
hen,  13  Ponn.  St.  267;  Carter  y.  Dale,  3  Lea,  710;  s.  c,  31  Am.  Rep. 
600;  Tremmel  v.  Kldboldt,  7o  Mo.  255;  Prazer  v.  Hightower,  12 
Hcisk.  94;  Morgan  v.  Morgan^  6  Madd.  410. 

If  the  settlement  or  trust  deed  to  the  wife's  separate  use  did  not 
plaitily  exclude  the  husband's  participation  after  the  wife's  death, 
the  restriction  was  construed  by  the  courts  to  extend  to  the  period 
of  coverture  only,  and  as  the  matter  of  his  total  exclusion  was  a 
thing  to  be  accomplished  merely  by  the  expression  of  the  intention, 
the  conveyance  was  not  construed  to  divest  the  husband's  rights 
further  than  the  terms  strictly  required,  and  words  of  doubtful 
import  were  not  permitted  to  have  that  effect. 

The  provisions  of  the  statute  law  restricting  the  marital  rights 
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of  the  husband  stand  upon  a  like  footing  and  have  been  so  likened 
and  construed  in  most  of  the  jurisdictions  where  the  question  haa 
arisen,  the  statutory  or  constitutional  provision  being  held  to 
occupy  the  place  of  the  conveyance  which  created  the  separate  use. 

The  interest  of  the  wife  under  the  enabling  acts  is  not  essentially 
different  from  that  which  subsists  in  relation  to  her  separate  estate 
when  created  by  settlement  or  deed  of  trast.  It  is  declai-ed  by  our 
law  to  be  her  sole  and  separate  property,  subject  to  be  conveyed  or 
devised  by  her,  as  though  she  wei-e  a  fefine  soUy  and  the  language 
of  the  law  may  have  full  effect  as  like  language  in  a  deed  would 
have  without  impairing  the  right  of  the  husband  in  the  enjoyment 
of  the  estate  after  the  death  of  the  wife.  It  protects  her  estate 
during  her  life;  it  does  not  at  her  death  purport  to  affect  the  law 
of  succession.  There  is  no  reason  of  public  policy  which  requires 
that  the  law  should  be  differently  construed,  and  the  common-law 
incidents  of  marriage. are  swept  away  only  by  express  enactment  or 
necessary  implication.  Berths  v.  JNunan,  02  N.  Y.  160;  s.  c,  44 
Am.  Rep.  361;  Robinson  v.  Eagle^  29  Ark.  202. 

If  the  fi-amei*s  of  the  law  intended  a  different  construction  it 
would  have  been  easy  to  accomplish  it  either  by  expressly  abolishing 
curtesy,  or  by  directing  a  different  succession  on  the  death  of  the 
wife.  But  under  the  provisions  of  the  law  quoted,  and  the  con- 
struction that  we  have  heretofore  placed  upon  it,  whatever  interest 
the  husband  may  acquire  in  the  lands  of  his  wife  by  marriage  may 
be  swept  away  by  her  subsequent  conveyance  or  devise  of  them. 
Bagley  v.  Fletcher y  44  Ark.  153;  Milwee  v.  Miltcee,  44  Ark.  112; 
Roberts  v.  Wilcoxson,  36  Ark.  355. 

In  the  same  manner  could  she  defeat  the  possibility  of  curtesy  in 
her  separate  estate  before  the  statute,  by  conveying  or  causing  it  to 
be  conveyed  away  in  pursuance  of  a  power  granted  to  her  in  the  in- 
strument. 

The  rule  therefore  under  our  law  is,  and  it  is  the  established  doc- 
trine under  similar  laws,  with  few  exceptions,  that  while  the  hus- 
band is  excluded  during  the  wife's  life  from  the  control  of  or  inter- 
ference with  her  separate  real  estate,  yet  the  right  of  curtesy  is  left 
to  him  in  so  much  of  it  as  remains  undisposed  of  at  her  death. 
Kelly  Cont  Mar.  Women,  94-95;  1  Bish.  Mar.  Women,  §§  147, 160; 
Schonler  Husb.  and  Wife,  §  423;  Johnson  v.  Cummins,  16  N.  J.  Eq. 
97;  Porch  v.  Fries,  18  N.  J.  Eq.  204;  Pratt  v.  Smith,  31  N.  J.  L. 
244;  Hatfield  v.  Sneden,  54  N.  Y.  280;  Be^'tles  v.  Ntinan,  92  N.  Y. 
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lOO;  s.  G^  44  Atn.  Rep.  3GI;  MbtUu  v.  Robion,  65  UL  129;  &.  c,  16 
Auu  Sep..  528;  CWe  v.  Tcf  >*  Eipm^r  44  lU.  58;  Zig^ai^  y.  McCM. 
laud,  Sd'OJiio  St.  G24;  Hamsk  s.  Biiier,  76  Penn.  St.  280;  ^/6fo«r^ 
V.  /i'o««^  60^  MidB^  77G;  Hmufmn  v.  GUtsa^l,  7  Joaes,  161. 

Ill  the  caaa  at  bar^  upoa  the  death  of  the  wife,  the  estate  vested 
in  her  hpirsabjeet  to  the  intervening  partLeolar  estate  of  the  appel- 
lee  i^  tenant  by  the  enrtesjr*  He  therefore  holds  an  estate  in  the 
lands  ffixr  liia  life,  and  the^  plaiifttiff  ia  not  entitled  to  the  possession. 

Let  the  judgment  be  affitmsd. 

Juigmmd  affirmed. 


W«K8r£Blur  UjffiOK  TU^ECFBAPH  CoURAHY  Y.  OOBB. 

(47  Ark.  Uk) 
TcU§i!f4fphm —  UmiUatiotL  cf  UnbiUiy — statutory  psaolfy. 

A  rondition  on  a  telegraph  blank  that  the  company  shall  not  be  liaUe  for  any' 
cliiiiu  Gi  damages  unloBv  presantad  wTOhan  si  sty  daya^  does  not  leliaRPe  from  a 
huitutary  penalty  for  acgttgaai  dekty  in  tnouBBdAtingordaiiveriiig 


A 


CriON  for  statatory  penaltj.    The  opinion  states  the  case. 
The  plaintiff  had  j,adgnient  below. 


r.  M.  &  O,  B.  Rose,  for  appellant. 

Gtorger  H.  Sanders  and  Joseph  W.  MarHn,  for  appeHee. 

SHfTtt^J.  This  aetioQ  was  to  reoover  the  statntotj  penalty  o£ 
$l(H>for  negligent  del^  in  the  delivery  of  a  telegnim.  The  de- 
i(>nsc  '^yaa  thai  the  plaintiff  had  not  e^diibited  his  demand  within 
sixty  days  from  the  time  he  sent  the  message.  There  was  a  jury 
triiv}  and  the  platintiff  liad  a  verdict  and  judgment. 

The  iTKissagQ  wasi  received  fov  transmissioa,  sabject  to  thefdlow* 
ing  condition^  which,  was.  printed  on  the  blank  form  fiumiahed  by 
tlie  ceospany: 

''  The  coiiiqiajiy  will  nert  be  liable  for  damages  in  any  ease  where 
the  claim  is  net  psceented  in  writings  within  sixty  days  after  send* 
ing  the  message*^' 

And  it  was  admitted  that  the  plaintiff  had  made  no  daink  bslore 
bri  iigi  ng  his  action  which  was  six  months  after  the  message  was  senC 
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The  rejection  of  the  following  prayer  is  the  only  error  assigned 
here:  '^  If  you  find  that  the  plaintiff's  message  was  written  upon  a 
telegraph  blank  npon  which  was  printed  a  condition  exempting  the 
company  from  liability  unless  a  demand  in  writing  was  presented 
within  sixty  days  after  the  sending  of  the  message,  and  if  you  find 
that  no  demand  in  writing  was  presented  by  the  plaintiff  within 
that  time,  you  will  find  for  the  defendant." 

In  W.  U.  Tel,  Co.  v.  JoneSy  95  Ind.  228;  s.  c,  48  Am.  Bep.  713, 
this  point  was  ruled  in  favor  of  the  telegraph  company.  It  was  said 
that  **  claims  *'  is  a  word  of  very  extensive  signification,  embi'acing 
every  species  of  legal  demand;  that  the  word '^  damages '^  means 
that  which  is  assessed  in  the  plaintiff's  favor  as  the  amount  of  his 
recovery;  and  that  the  penalty  given  by  the  statute  is  in  this  sense 
damages,  it  being  recoverable  not  by  public  prroecution,  but  by  a 
civil  action  in  the  name  of  the  sender  of  the  message,  in  which  the 
public  has  no  interest. 

But  with  due  deference  to  that  learned  court,  we  were  tmaMe  to 
assent  to  its  conclusion  or  its  train  of  reasoning.  The  notice  for 
which  the  company  stipulated  was  a  claim  for  damages.  By  dam- 
ages we  understand  the  indemnity,  or  composition  in  money,  which 
the  law  gives  to  the  injured  party  for  the  breach  of  a  contract  or  a 
duty.  In  theory  they  are  precisely  commensurate  with  the  injury 
received,  except  in  the  case  of  exemplary  damages,  or  smart  money,, 
where  some  element  of  fraud,  malice,  gross  negligence,  or  oppres- 
sion, enter  into  the  controversy.  A  penalty,  on  the  other  hand,  is 
the  punishment,  generally  pecuniary,  infiicted  by  a  law  for  its  vio- 
lation. It  has  no  reference  to  the  actual  loss  sustained  by  him  who 
sues  for  its  recovery.  Field  Dam.,  §  2;  2  Greenl.  Ev.,  §  223;  Bou- 
vier  Liiw  Diet.,  sub  nam  Penalty. 

As  the  object  of  the  statute  is  not  to  recompense  the  plaintiff  for 
the  actual  damage  he  has  suffered,  but  to  quicken  the  diligence  of 
telegraph  oompanies  in  the  transmission  of  dispatches,  it  follows 
that  this  cannot  be  considered  an  action  for  damages.  The  plain- 
tiff does  not  seek  reparation  proportioned  to  the  loss  or  inconven- 
ience to  which  he  has  been  subjected;  but  to  recover  a  penalty,  the 
amount  of  which  is  fixed  by  statute,  regardless  of  the  fact  whether 
his  loss  be  great  or  small.  He  neither  alleges,  nor  proves,  actual 
damans;  nor  was  it  necessary  to  do  so.  Z.  R.  &  Ft,  S.  Tel.  Co,  v. 
Davis,  41  Ark.  79;  W.  U.  Tel  Co.  v.  Buchanan,  35  Ind.  4,>9;  s. 
c,  9  Am.  Rep.  774;   W.  U.  Tel  Co.  v.  Adams,  87  Ind.  598;  s.  c. 
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44  Am.  Rep.  776;  W.  U.  Tel.  Co.  y.  Pendlelon,  95  Ind.  12;  s.  c, 
48  Am.  Rep.  692. 

Nor  can  the  statutory  penalty  be  considered  as  in  the  nature  of 
liquidated  damages.  This  phi*ase  is  confined  to  cases  where  the 
extent  of  the  damages  lias  been  determined  by  anticipator)'  agi'ce' 
ment  between  the  parties. 

The  only  claim,  to  notice  of  which  the  company  was  entitled 
under  the  clause  in  question,  was  a  cause  of  action  sounding  in 
•dainages  —  not  debt  for  a  penalty.  The  plaintiff  had  no  such 
•claim  to  present.  As  the  message  related  to  a  family  matter,  it  is 
probable  the  failure  to  deliver  promptly  caused  no  pecuniary  detri- 
ment. The  necessity  for  speedy  information  may  exist  equally  in 
both  cases,  viz.,  to  enable  the  company  to  ascertain  the  true  causae 
of  the  miscarriage,  before  time  has  obliterated  the  facts  from  human 
memory.  But  the  language  of  the  stipulation  does  not  cover  both 
oases;  and  it  will  not  be  presumed  the  parties  intended  something 

they  have  uot  expressed* 

JudtpnetU  affintied. 


Collier  v.  Davis. 

(47  Ark.  967.) 
Anignment  for  creditors  —  taid  conditions. 

An  assignment  for  creditors  is  void  for  providing  that  no  crediioi'  shall  par- 
ticipate unless  he  accepts  his  share  in  full  satisfaction,*  and  for  not  desig- 
nating a  time  within  wliich  thej  are  to  come  in,  and  for  providing  that  the 
trust  shall  be  administered  and  closed  under  the  supervision  of  ihe  assenting 
creditors. 

REPLEVIN.    The  opinion  states  the  case.     The  defendant  had 
judgment  below. 

Jacoway  d  Jacoway,  for  appellant. 

Hall  (£  Carter,  for  appellee. 

Smith,  J.     McGuire,  in  1884,  made  an  assignment  for  the  bene- 


*  See  Oreely  v.  Dixon,  ante,  678. 
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fit  of  his  creditors.  The  deed,  after  reciting  that  the  maker  is 
indebted  in  a  sum  far  beyond  his  ability  to  pay,  conveys  to  the 
trustee  certain  goods,  wares  and  merchandise,  which  are  particu- 
larly described  in  an  accompanying  schedule,  and  all  the  debtor's 
choses  in  action.  The  trustee  is  empowered  to  sell  the  goods,  on 
the  best  terms  he  can,  consistently  with  the  statute,  to  collect  the 
debts,  and  apply  the  proceeds  ratably  among  the  creditors.  But 
no  creditor  is  to  participate  in  the  distribution  of  the  assets,  unless 
he  will  accept  his  share  in  full  satisfaction  of  his  claim.  And  the 
assignment  is  to  be  settled  and  closed  up  under  the  directions  of 
the  creditors  who  assent  to  the  same. 

The  assignee  filed  his  inventory  and  bond  in  the  proper  court, 
took  possession,  and  notified  creditors  of  the  date,  terms  and  condi- 
tions of  the  assignment,  as  well  as  of  assets  and  liabilities.  A  majority 
in  number  and  value  of  creditors  promptly  expressed  their  acqui- 
escence in  the  arrangement;  but  four  creditors  sued  out  attach- 
ments. Under  these  writs  the  sheriff  seized  the  goods.  The  as- 
signee brought  replevin,  and  on  a  trial  before  the  court  without  a 
jury,  the  assignment  was  declared  void  and  the  defendant  had 
judgment. 

The  only  evidence  introduced,  besides  the  deed  and  schedule, 
was  an  agreed  statement  of  facts.  From  this  it  appeared  that  Mc- 
Guiro  was  insolvent,  at  the  time  of  the  assignment,  and  in  such 
confirmed  ill  health  that  he  had  despaired  of  his  life.  The  assign- 
ment included  all  of  his  property  which  was  subject  to  execution. 
The  claims  of  assenting  creditors  aggregated  $800.87,  while  those 
of  attaching  creditors  were  $779. 19.  The  assignee  had,  by  consent 
of  all  parties  in  interest,  sold  the  goods,  and  the  net  proceeds  in  his 
hands,  after  deducting  all  expenses,  were  $612.  IS;  for  which  sum, 
it  was  agreed,  judgment  might  be  rendered  against  him  and  his 
sureties  in  the  replevin  bond,  if  the  court  should  find  that  the  de- 
fendant was  entitled  to  a  return  of  the  goods. 

As  the  deed  is  in  all  substantial  respects,  a  copy  of  the  one  which 
is  set  out  in  Clayton  v.  Johnson^  3G  Ark.  406;  s.  c,  38  Am.  Rep. 
40,  we  are  under  the  necessity  of  re-examining  the  grounds  of  that 
decision.  It  is  always  a  misfortune  for  a  court  to  change  front  on 
a  question  which  may  affect  property  rights  acquired  since  the  rule 
was  announced.  And  it  is  sometimes  doubtful  whether  more  mis- 
chief will  be  produced  by  adhering  to  an  error,  or  by  retracting  it. 
The  case  has  stood  for  more  than  five  years,  although  it  was  never 
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satisfactory  to  the  profession.     It  is  however  indefensible  in  prin- 
ciple, tmd  it  yraa  decided  against  the  clear  weight  of  aathoritj. 

In  that  case  the  single  objection,  that  was  raised  below,  or  oon- 
sidcred  here,  was  to  the  provision  that  no  creditor  shoald  partici- 
pate in  the  assets  nnless  he  would  accept  his  share  in  full  satis&c- 
tion  of  his  claim.  No  directions  were  given  for  the  disposition  of 
any  snrplas  after  satisfying  tbe  creditors  who  acceded  to  these 
terms.     And  it  was  held  this  did  not  vitiate  the  assignment. 

It  seems  to  be  admitted,  in  the  reasoning  of  the  court,  that  if 
the  debtors  had  expressly  reserved  to  themselves  the  surplus  this 
would  have  been  fraudulent.  It  is  said:  "There  being  no  statute 
in  this  Stute  prohibiting  it,  there  is  nothing  in  the  general  statute 
against  fraudulent  convejrances  which  can  be  construed  to  prevent 
a  dobtor  from  assigning  all  of  his  property,  withoat  reservation  or 
benefit  to  himself,  to  a  trustee  for  the  payment  of  his  debts,  with  a 
stipulation  for  a  release.'' 

Xow,  if  no  disposition  of  the  surplus  is  made,  a  trust  results  to 
the  maker  by  implication  of  law.  And  so  far  as  the  validity  of  the 
instrument  is  concerned,  we  can  perceive  no  solid  distinction  be- 
tween an  express  and  an  implied  reservation.  In  one  case,  as  much 
as  the  other,  the  assignment  hinders  and  delays  creditors  in  their 
remedies  and  endangers  the  ultimate  collection  of  their  debts.  It 
puts  the  property  beyond  the  reach  of  judgments  and  executions, 
into  the  hands  of  an  assignee,  chosen  not  by  themselves,  but  by 
the  debtor.  It  is  locked  up  until  the  trusts  of  the  deed  are  satis- 
fied, and  whatever  rcmuins  is  returned  to  the  debtor  in  money  —  a 
form  which  is  ordinarily  intangible  and  inaccessible.  Accordingly, 
those  courts  which  condemn  express  reservations  of  the  surplus 
have  uniformly,  so  far  as  our  researches  extend,  held  that  implied 
reservations  are  equally  as  bad.  Dana  v.  Lvll,  17  Vt.  390,  Mai- 
calm  V.  Ifodr/es,  8  Md.  418;  Bridges  v.  Hindes,  16  Md.  104;  Whed- 
bee  V.  Stewarty  40  Md.  414;  Atkinson  v.  Jordan,  5  Ohio,  178;  8.  c, 
24  Am.  Dec.  281 ;  Henderson  v.  Bliss,  8  Ind.  100. 

In  New  York,  and  perhaps  in  every  other  jurisdiction  where  the 
question  has  arisen,  except  those  mentioned  in  Clayton  v.  Johnson^ 
the  invalidity  of  assignments,  stipulating  for  a  release  as  a  condition 
of  receiving  any  benefit  under  the  assignment,  has  been  established. 
And  it  is  a  remarkable  fact  that  in  an  opinion  prepared  by  the  late 
cliiof  justice,  the  drift  of  the  decisions  on  this  subject  in  sevcnil 
Sttitcs  has  been  totally  niisapin-ohcndod.     Having  himself  a  high 
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yeoBTBtkm  for  precedents,  lio  judge  was  ever  more  diligent  in 
searching  for  them,  or  more  carefnl  in  weighing  them,  or  mere 
accnmte  in  stating  the  result  of  them. 

The  AUibama  cases  do  not  sustain  the  positron  assumed  by  the 
court  Take  for  instance,  W^st  v.  Snodgrass,  17  Ala.  549.  The 
head-note,  which  correctly  summarizes  the  principle  decided,  is  as 
follows:  '*Adeed  of  assignment,  by  an  insolvent  debtor,  which 
provides  that  the  preferred  creditors  are  not  to  enjoy  its  benefits 
unless  they  accept  of  its  provisions  in  full  satisfactioii  of  their 
debts,  and  that  if  any  of  them  refuse  to  accept  they  shall  ^e 
•excluded,  and  the  pro  rata  share  to  which  they  would  have  been 
entitled,  had  they  accepted,  shall  be  paid  to  another  specified 
•creditor,  and  which  makes  no  provision  as  to  the  disposition  of  any 
nirplus  that  may  remain  in  the  event  all  the  preferred  creditors 
shall  refuse  to  accept,  after  })aying  the  debt  of  the  residuary 
creditor,  is  fraudulent  «nd  void  on  its  face.'' 

Compare  also  Orim^aw  v.  Walker,  12  Ala.  101,  and  Jimvis  v. 
Gamer,  12  Ala.  €64,  which  are  not  mentioned  in  the  opinion. 

The  case  of  McOall  v.  Hinkhy,  4  Gill,  128,  and  Keitletoell  v. 
SUwart,  8  Gill,  502,  were  virtually,  though  not  expressly,  over- 
ruled in  Oreen  v.  TVwfer,  3  Md.  11,  and  Lofigsion  v.  Oaither, 
S  Md.  40.  In  the  later  case  of  Malcolm  y.  Hodgts,  8  Md.  418,  the 
syllabus  is  as  follows:  **  An  implied  Teservation  of  the  surplus, 
after  paying  the  releasing  or  preferred  creditors,  to  the  grantor, 
avoids  the  deed  oqually  with  an  express  reservation,  and  the  court 
cannot  look  outside  of  the  deed  to  ascertain  whether  there  will  be 
a  surpius  or  not.''  See  also  Bridges  v.  Hindea,  16  Md.  101;  Whed- 
bee  V.  Stewart,  ¥)  Md.  414. 

The  case  of  Hall  v.  Denison,  17  Vt.  310,  countenances  stipula- 
tions for  a  release,  as  a  condition  of  preference,  but  not  as  a  condi- 
tion of  participation  in  the  debtor's  assets.  The  assignment  did 
not  attempt  to  exclude  from  all  benefit  under  it  such  creditors  as 
would  not  release  their  debts,  but  on  the  contrary,  provided  for 
the  division  of  all  property,  remaining  after  paying  preferred 
creditors,  pro  rata  among  all  the  creditors. 

In  Dana  v.    Lull,  17  Vt.   390,  the  head-note  is  as  follows: 

"  When  a  debtor  makes  a  voluntary  assignment  of  all  his  property 

to  a  trustee  for  the  benefit  of  certain  of  his  creditors,  who  are 

specified,  and  does  not  provide  that  the  sui'plus  shall  be  distributed 

among  all  his  creditors,  but  there  is  either  an  express  reservation 
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of  the  surplus  to  himself,  or  no  direction  given  as  to  the  snrplus, 
the  effect  of  which  would  be,  by  implication  of  law,  a  resulting 
tnist,  as  to  the  surplus,  to  himself,  such  assignment  is  fraudulent 
j}er  80  and  roid.  And  this  is  so,  notwithstanding  it  appears  in  the 
end  that  the  propei*ty  assigned  was  not  sufficient  to  pay  all  the 
debts  duo  to  the  creditors  named  in  the  assignment."    •     ♦     ♦ 

The  great  names  of  Marshall  and  Story  are  appealed  to,  in  Clity- 
ton  V.  Johnson^  as  favoring  the  view  adopted  by  the  court.  But  an 
examination  of  their  opinions,  in  Brashear  v.  Wesf,  7  Pet.  608, 
and  in  IlaUey  v.  WliUnei/y  4  Mason,  206,  shows  that  they  reluct- 
antly, and  against  the  convictions  of  their  better  judgment,  fol- 
lowed the  local  law  of  Pennsylvania  and  of  Massachusetts. 

The  case  of  Clayton  Y.Johnson,  supra,  is  on  this  point  overruled. 

We  are  further  of  the  opinion  that  the  deed  under  consideration 
is  void,  because  it  specifies  no  time  within  which  creditors  are  to 
accept  the  provision  made  for  them  and  surrender  their  debts. 
The  assignee  can  never  know  when  he  is  to  begin  to  make  distribu- 
tion. He  cannot  tell  what  anv  creditor's  share  will  be,  until  he 
knows  what  creditors  are  coming  in.  And  as  the  time  for  signify- 
ing their  election  is  unlimited,  distribution  may  be  indefinitely 
delayed.  2  Kent  Com.  *oSi;  Burrill  Assignments  (4th  ed.),  275; 
Bump.  Fraud.  Conv.  (3  ed.)  440;  Pearpoint  v.  Graham,  4  Wash. 
232;  Henderson  v.  Bliss,  8  Ind.  100;  Mayer  v.  Shields,  59  Miss. 
107. 

Another  fatal  defect  is  that  the  deed  provides  the  trust  shall  be 
administered  and  closed  up  under  the  supervision  of  the  creditors 
who  assent  to  it.  The  effect  of  this  clause  is  to  give  a  bare  majority 
of  assenting  creditors  complete  control  and  power  to  keep  the 
estate  open  as  long  as  they  choose.  Creditors  who  are  injured  by 
the  delay  would  have  no  redress,  because  the  assignee  is  executing 
his  trust  according  to  its  terms.  The  statute  prescribes  the  duties 
of  the  assignee;  and  an  assignment  is  fraudulent  which  vests  in 
him  any  discretionary  powers,  or  which  directs  or  authorizes  him 
to  dispose  of  the  property  assigned,  or  to  settle  up  the  estate  in  a 
manner  different  from  that  pointed  out  in  the  statute.  Jaffray  v. 
McGeehee,  107  U.  S.  361;  Raleigh  v.  Griffith,  37  Ark.  150;  Leah  v. 
Roth,  39  Ark.  66;  Schoolfield  v.  Johnson,  11  Fed.  Rep.  297. 

Judgment  affirmed. 
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Martin  v.  Hodgk 

(47  Ark.  878. 
Contrcuit — iUeffol  —  lottery. 

The  owner  of  property,  who  disposes  of  it  by  lottery,  may  recover  it  from  the 

drawer. 

REPLEVIN.     The  opinion  states  the  case.    The  defendant  had 
judgment  below. 

(7.  J/.  Hill,  for  appellant. 
0.  W.  Walkina,  for  appellee. 

Battle,  J.  This  is  an  action  of  replevin  to  recover  the  posses- 
sion of  two  horses.  There  is  no  controversy  about  the  facts  in  the 
case.     As  proven  on  the  trial,  they  are,  substantially  as  follows: 

On  the  25th  day  of  December,  1884,  the  appellant,  George  W. 
^Fartin  was  the  owner  of  two  horses.  He  determined  to  dispose 
of  tliem  by  lottery,  and  for  that  purpose  sold  two  hundred  and 
fifty  tickets  at  $1  each,  James  Hodge,  the  appellee,  being  one  of  the 
purchasers.  Afterward,  on  the  night  of  the  25th  of  December, 
1884,  the  lottery  took  place  in  Eureka  Springs  of  this  State.  Three 
men  were  selected  to  manage  and  conduct  the  drawing.  Two  hun- 
dred and  forty-nine  white,  and  one  black  marbles  were  placed  in  a 
revolving  keg.  A  boy  was  blind-folded;  the  judges  turned  the 
keg,  and  the  boy  drew  a  marble  from  the  keg.  Each  marble  was 
numbered  in  the  order  drawn.  The  owner  or  holder  of  the  ticket 
bearing  the  number  of  the  black  marble  was  to  be  the  owner  of  the 
horses.  As  each  marble  was  drawn  the  judges  would  turn  the  keg, 
and  then  the  boy  would  draw  another  marble.  The  judges  continued 
to  turn  the  keg  and  the  boy  to  draw  one  marble  at  a  time  until  tlio 
seventieth  drawing  when  the  black:  marble  was  drawn,  and  some 
one  exclaimed,  'Hucky  Jim  Hodge."  Hodge,  then,  quickly  went 
out  of  the  house  where  the  drawing  took  place,  and  without  ex- 
hibiting his  tickets,  took  possession  of  the  horses,  which  Martin 
had  hitched  near  by,  and  he  and  one  Bollinger  rapidly  rode  them 
away  and  put  them  in  Hodge's  stable,  no  one  expressly  objectmg 
to  their  doing  so.    .It  was  soon  discovered  that  Hodge  was  not  the 
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owner  or  holder  of  ticket  No.  70,  but  that  one  Turk  Moore  was. 
Hodge  admitted  he  was  not,  and  does  not  now  claim  that  he  ever 
was,  or  is.  Soon  after  that  discovery,  and  on  the  night  of  the 
drawing,  Martin  demanded  of  Hodge  the  possession  of  the  horees 
and  he  refused  to  give  them  up.  On  the  same  night  Martin  com- 
menced an  action  of  replevin  against  Hodge,  before  a  justice  of 
the  peace,  for  the  possession  of  the  horses,  .and  about  midnight  the 
constable,  who  executed  the  order  of  delivery,  took  possession  of. 
them.  "  But  the  next  day  he  went  to  the  office  of  Hodge's  at- 
torney, in  whose  office  Tvas  also  the  office  of  the  justice  of  the  peace 
before  whom  the  cause  was  pending^  and  said  he  did  not  want  to 
have  any  thing  more  to  do  with  the  affair,  and  dismissed  the  suit 
and  told  the  constable,  then  present,  that  he  would  let  Hodge  and 
Moore  fight  it  out,  and  to  return  the  horses  to  Hodge,"  which  the 
constable  did.  Afterward,  on  the  same  day,  upon  reconsideration, 
he  chaiaeged  his  miad,  and  brought  this  4i£tion  for  the  same  horses. 

Among  the  instructions  given,  the  court  instructed  the  jnry  as 
follows:  ^^If  plaintiff  had  parted  with  possession  of  the  property 
in  controversy  to  defendant,  at  or  before  the  beginning  of  this  suit, 
and  intended  so  to  part  with  it,  either  by  delivering  to  Hodge  or 
authorizing  the  delivery  thereof,  you  will  find  for  defendant.  As 
to  whether  plaintiff  parted  with  his  property  or  the  poasession 
thereof,  you  are  to  determine  from  all  the  testimony/' 

"  If  you  find  from  the  evidence  that  the  plaintiff  has  lost  iill 
right  of  title  and  possession  to  the  horses  in  controvecsyy  and  is 
only  attempting  to  recover  the  possession  of  the  same  for  the  par- 
pose  of  furthering  a  violation  of  the  law,  such  as  a  lottery  is,  then  he 
cannot  recover  and  your  verdict  must  be  for  defendant." 

And  refused  to  instruct  the  jury,  at  the  request  of  plaintiff,  as 
follows: 

'^  Tliat  the  dismissal  of  the  former  suit  did  not  prejudice  plain- 
tiff's right  to  a  subsequent  suit  for  the  same  subject  matter;  and 
that  the  dismissal  of  the  former  suit  did  not  oonfer  any  right  upon 
defendant." 

^*  That  a  lottery  consists  in  the  distribution  of  prizes  by  chance; 
and  neither  the  title  nor  right  of  possession  to  pn^rty  oan  be  ac- 
quired thereby." 

A  verdict  was  returned  and  a  judgment  was  rendered  in  favor  of 
<iefondant.  Plaintiff  moved  for  a  new  trial,  which  was  denied,  and 
he  tiled  a  bill  of  exoeptions  and  iqifKealed. 
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It  is  a  well  settled  doctrine  that  '^  every  contract  made  for  or 
ubout  any  matter  or  thing  which  is  prohibited  and  made  unlawful 
by  statute  is  a  void  contract,  though  the  statute  does  not  mention 
tli&t  it  ^all  be  so,  but  only  inflicts  a  penalty  on  the  offender;  be- 
cause a  penalty  implies  a  prohibition,  though  there  are  no  prohibi- 
tory w^ds  in  the  statute."  BariUtt  v.  VinaVy  Carthew,  252; 
Tucker  v.  Westy  29  Ark.  386. 

It  is  equally  well  settled  that  '^  no  court  will  lend  its  aid  to  a  man 
who  founds  his  cause  of  action  upon  an  illegal  or  immoral  act.  If 
from  the  plaintiff's  own  showing,  or  otherwise,  the  cause  of  action 
appears  to  arise  ex  turpi  causa,  or  from  the  transgression  of  the 
positive  laws  of  the  country,  then  the  courts  say  he  has  no  right  to 
be  assisted.  It  is  upon  that  ground  that  the  court  goes;  not  for  the 
sake  of  the  defendant^  but  because  they  will  not  lend  aid  to  such  a 
plaintiff.'*  HoUman  v.  Jalinuony  1  Cow.  341;  Nellis  v.  C7ari,  4 
Hill,  424;  Merientbalr.  ShafeVy  6  Iowa,  226;  Smith  y.  Bean^ 
15  N.  H-  577. 

The  teat  to  determine  whether  a  plaintiff  is  entitled  to  recover  in 
action  lik«  this  or  not,  is  his  ability  ta  estahlisk  hia  case  without 
any  aid  from  an  illegal  tranaaction.  If  hia  claim  or  right  to  recover 
depend&on  a  tranaactioB  which  is  malum  itk  sa  or  prohibited  by 
legislative  enactment,  and  that,  transaction  must  necessarily  be 
proved  to  make  out  his  case,  there  can  be  no  recovery.  Eberman 
V.  Bntzsly  U  Watts  &  S.  181;  Flialen  v.  Clark,  19  Conn.  421;  a.  c, 
50  Am.  Dec  253;  Arnutrong  v.  Toler,.  11  Wheat  258. 

The  case  of  Colts  v.  Phahn,  2  How.  376,  is  illustrative  of  thiji 
rule.  In  that  case,  the  defendant,  Catts,  was  employed  by  the 
plaintifts,  Phalen  and  Morris,  to  draw  out  of  a  lottery  wheel  the 
tickets  of  numbers  therein  to  be  deposited  by  plaintiffs^  with- 
out seketion  and  by  chance,  it  being  understood  that  the 
tickets  of  numbers,  when  drawn  out  in  a  certain  order,  were  to 
determine  the  prizes  to  sneh  lottery  tickets  as  the  plaintiffs  had 
disposed  of,  or  still  held  in  their  own  hands  according  as  the 
tickets  of  numbers  so  drawn  out  corresponded  with  the  numbers 
on  the  face  of  such  lottery  tickets  respectively.  Catts,  after  his  em- 
ployment, employed  one  Hill  to  purchase  a  ticket  in  this  lottery 
for  him,,  but  apparantly  for  HUl  himselL  Hill  purchased  the 
ticket  in  the  manner  he  waa  employed,  and  delivered  it  to  Catts. 
Catts,  being  in  possession  of  the  ticket  purchased  for  him,  on  the 
day  oi  the  dxawings,  pretended  to  dniw  out  of  the  wheel  the 
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tickets  of  numbers  therein  deposited  by  plaintiffs,  while  at  the  same 
time  he  had  f rand ulently  concealed  in  the  cuff  of  his  coat  false  and 
fictitious  tickets  of  numbers  fraudulently  prepared  by  him,  which 
exactly  corresponded  in  numbers  with  the  numbers  on  the  face  of 
the  ticket  held  by  him.  In  drawing  out  the  tickets  of  numbers,  he 
contrived  to  slip  between  his  finger  and  thumb  the  false  and  ficti- 
tious tickets  of  numbers  concealed  in  his  cuff,  and  produced  and 
exhibited  the  same  to  plaintiff's  agent  as  and  for  genuine  tickets 
properly  drawn  from  the  wheel,  and  by  reason  thereof  the  ticket 
purchased  for  him,  Catts,  was  registered  as  the  ticket  entitled  to  a 
prize  of  $15,000.  He  then  hired  Hill  to  claim  the  ticket  and  collect 
for  him  the  $15,000,  less  fifteen  per  cent  to  be  deducted  by  plain- 
tiffs, which  Hill  did.  Phalen  and  Morris,  discovering  the  fraud 
after  the  prize  had  been  paid,  brought  suit  to  recover  it.  The  court, 
assuming  that  the  lottery  was  illegal,  said:  *^  The  facts  of  the  case 
present  a  scene  of  deeply  concocted,  deliberate,  gross  and  most 
wicked  fraud,  which  the  defendant  neither  attempted  to  disprove 
or  mitigate  at  the  trial,  the  consequence  of  which  is  that  he  has 
not,  and  cannot  have  any  better  standing  in  court  than  if  he  had 
never  owned  a  ticket  in  the  lottery,  or  it  had  never  been  drawn. 

''  So  far  as  he  is  concerned,  the  law  annuls  the  pretended  drawing 
of  the  prize  he  claimed;  and  in  point  of  law  he  did  not  draw  the 
lottery;  his  fraud  avoids  not  only  his  acts,  bat  places  him  in  the 
same  position  as  if  there  had  been  no  drawing  in  fact,  and  he  had 
claimed  and  received  the  money  of  the  plaintiffs  by  means  of  any 
other  false  pretense,  and  he  is  estopped  from  avowing  that  the 
lottery  was  in  fact  drawn. 

'*  Such  being  the  legal  position  of  Catts,  the  case  before  us  is 
simply  this:  Phalen  and  Morris  had  in  their  possession  $12,500, 
either  in  their  own  right,  or  as  trustees  for  others  interested  in  the 
lottery.  No  matter  which,  the  legal  right  to  this  sum  was  in  them; 
the  defendant  claimed  and  received  it  by  false  and  fraudulent  pre- 
tenses, as  morally  criminal  as  by  larceny,  forgery  or  perjury,  and 
the  question  before  us  is,  whether  he  can  retain  it  by  any  principle 
or  rule  of  law. 

**The  transaction  between  the  parties  did  not  originate  in  the 
drawing  of  an  illegal  lottery:  the  money  was  not  paid  on  a  ticket 
which  was  entitled  to,  or  drew  the  prize;  it  was  paid  and  received 
on  the  false  assertion  of  that  fact.  The  contract  which  the  law 
raises  between  them  is  not  founded  on  the  drawing  of  the  lottery, 
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but  ou  the  obligation  to  refund  the  money  which  has  been  received 
by  falsehood  and  frauds  by  the  assertion  of  a  drawing  which  never 
took  place." 

According  to  these  principles  of  law  and  this  test  of  their  appli> 
eaiion,  is  plaintiff  in  this  action  entitled  to  recover  ? 

By  the  statutes  of  this  State  it  is  enacted:  ^' Any  person  wlio 
shall  vend  or  otherwise  dispose  of  any  lottery  tickets,  gift  concert 
ticket,  or  like  device,  shall  be  deemed  guilty  of  a  misdemeanor  and 
liable  to  indictment,  and  on  conviction  thereof,  shall  be  fined  in  a 
sum  not  less  than  $50  nor  more  than  $500.  Mansf.  Dig., 
§  1915. 

Martin's  possession  of  the  horses  in  controvei-sy  at  the  time  they 
were  taken  by  Hodge  is  prima  facie  evidence  of  title.  Any  wrong- 
ful taking  is  not  sufficient  to  shift  upon  him  the  burden  of  proving 
his  title  to  the  property  and  right  to  possession.  If  the  possession 
of  Martin  and  a  wrongful  taking  from  him  were  proven,  and  nothing 
more,  he  would  be  entitled  to  recover. 

The  evidence  shows  appellant  proposed  to  dispose  of  his  horses  by 
lottery;  and  for  that  purpose  sold  two  hundred  and  fifty  tickets  for 
sums  amounting  in  the  aggregate  to  $250,  the  full  value  of  his  horses. 
He  thereafter  undertook  to  hold  the  horses  in  trust  for  the  ticket- 
holder  who  should  hold  the  ticket  which  would  be  entitled  to,  or  draw 
the  prize,  when  the  drawing  of  the  lottery  took  place.  This  under- 
taking was  illegal  and  void.  It  and  the  sale  of  the  tickets  did  not 
affect  plaintiff's  title  to  or  right  to  the  possession  of  the  horses.  At  the 
time  of  the  drawing  they  were  still  in  his  possession.  It  was  under- 
stood that  he  would  deliver  them  to  the  holder  of  the  ticket  of  the 
number  corresponding  to  the  number  of  the  drawing  of  the  black 
marble.  Hodge  did  not  hold  that  ticket;  no  one  authorized  to  do 
so  decided  he  did.  There  was  therefore  no  implied  permission  given 
to  iiini  to  take  the  horses  when  he  did;  circumstances  implied  the 
reverse.  There  is  no  evidence  that  he  had  express  permission.  Any 
one  else  who  did  not  have  a  ticket  in  Martin's  lottery  and  never 
had  one  in  any  other  lottery,  might  have  taken  possession  of  the 
horses  at  the  time  of  the  drawing  as  Hodge  did,  and  succeeding  in 
riding  them  away  without  objection,  hold  them  under  a  claim  and 
right  equally  as  good  as  that  on  which  Hodge  relies.  Hodge  stands 
in  no  better  attitude  than  he  would  have  stood  if  he  had  held  no 
ticket.  His  taking  was  wrongful.  It  was  not  necessary  for  Martin 
to  introduce  any  evidence  in  respect  to  the  lottery  to  establish  his 
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right  to  tlie  lioraes.     ILis  right  ta  recover  La  not  dependent  on.  that 
trunaaction. 

Martin's  right  to  recover  does  not  depend  on  any  disposition  he 
may  make  of  the  horses  in  contnwersy.  lie  can.  give  them  away. 
If  the  consideration  of  the  gift  is  not  deemed  good  in  law,  the  gift 
will  be  only  void  as  against  creditors  and  purchasers.  Hodge,  so 
far  as  any  thing  appears  in  evidence,  would  not  have  a  right  to  com- 
plain in  any  kind  of  an  action.  He  certainly  luu  not  in  this. 
Munsf.  Dig.,  §  3376. 

The  dismissal  of  the  first  action  of  replevin  sliould  not  prejudice 
plaintiffs  right  to  the  horses.  He  was  compelled  to  restore  them 
to  the  possession  of  Hodge.  Ho  couM  not  dismiss  on  any  other 
condition.  The  dismissal  placed  the  parties  in  statu  quo.  The 
statute  expressly  provides  that  such  dismissals  may  be  without  pre- 
judice to  a  future  action.  The  evidence  sliows  he  did  not  concede 
Hodge's  right  to  hold  the  horses  as  a^  price  or  otherwise  by  the  dis- 
missal.    Mansf.  Dig.,  §§  5102,  5103. 

In  giving  the  instructions  above  set  forth,  in  so  far  as  they  are 
inconsistent  witli  this  opinion,  and  in  not  giving  those  aaked  for 
and  refused  as  before  stated  the  court  erred.  The  motion  for  new 
trial  should  have  been  granted. 

The  judgment  of  the  court  below  is  reversed,,  and  this  cause  is 
remanded  with  an  instruction  to  the  court  to  grant  appellant  a  new 
triaL 

Judgment  reversed. 


Scales  v.  State. 

(«7  Avk.  47B.) 
OriminaZ  law —  Sahbath-hreaking  —  conftitutionalUy. 


An  indictaneDt  lies  agaiaat  one  for  labormg-on  Sunday,  althongli  he  belongB  to 
asect  who  obserre  another  day  aa  the  Sabbath,  and  conforms  to  their  prac- 
tice.    (SeeTwie,  p,  772.) 

CONVICTION  of  Sabbath-breaking.     Tlie  opinion   states   the 
case. 

J.  D,  Walker,  for  appellant. 

Daniel  W,  Jofie*,  attorney-general,  for  appellee. 
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CocKRiLL,  C.  J.  This  is  an  appeal  from  a  conTiction  for  '^  Sab- 
bath-breaking/' The  Bufficiency  of  the  indictment  was  questioned 
by  a  motion  in  arrest  of  jadgment.  The  particular  act  that  con- 
stitutes the  alleged  offense  is  not  set  out.  The  indictment  charges 
merely  that  the  defendant  "  on  the  3d  day  of  May,  1885,  the  said 
day  being  Sunday,  unlawfully  was  found  laboring  and  performing 
other  services,  the  same  not  then  and  there  being  of  customary 
household  duty  of  daily  necessity,  comfort  or  charity. 

[Omitting  question  of  form.] 

The  statute  under  which  this  conviction  was  had  comes  to  us 
from  the  Eevised  Statutes  of  1838.  It  contained  this  provision, 
which  wafl  carried  forward  into  the  revision  of  1884  as  section  1880, 
Tiz. :  "  Persons  who  are  members  of  any  religious  society  who  ob- 
serve as  Sabbath  any  other  day  of  the  week  than  the  Christian  Sab- 
bath or  Sunday,  shall  not  be  subject  to  the  penalty  of  this  act,  so 
that  they  observe  one  day  in  the  seven  agreeably  to  the  faith  and 
practice  of  their  church  or  society.^'  But  in  1885,  before  the  com- 
mission of  the  offense  charged  in  the  indictment,  the  legislature 
passed  an  act  the  only  part  of  which  that  is  material  to  this  prose- 
cution is  as  follows:  "That  section  1886  of  Revised  Statutes  of 
Arkansas  be  and  the  same  is  hereby  repealed.*'  Acts  of  1885,  p.  37. 

The  proof  showed  that  the  appellant  was  found  painting  a  church 
on  a  Sunday.  He  offered  to  prove  that  he  was  a  member  of  a  relig- 
ious society  known  as  the  Seventh  Day  Baptists,  one  of  the  tenets 
of  which  is  the  observance  of  Saturday  as  the  Sabbath  instead  of 
Sunday,  and  that  he  had  regularly  refrained  from  all  secular  work 
and  labor  on  Saturday  agreeably  to  his  religious  faith  and  that  of 
his  church. 

It  is  argued  that  the  court  erred  in  rejecting  tliis  testimony  be- 
cause it  is  said,  first,  the  effort  to  repeal  section  1886  was  ineffect- 
ual; and  second,  that  if  it  was  not,  the  law  without  the  exception 
made  by  that  section,  gives  a  preference  to  the  other  religious  de- 
nominations over  that  of  the  appellant,  within  the  meaning  of  sec- 
tion 24  of  article  2  of  the  State  Constitution,  which  provides  that 
"  No  preference  shall  ever  be  given  by  law  to  any  religious  estab- 
lishment, denomination  or  mode  of  worship  above  any  other,"  and 
moreover  denies  to  him  the  equal  protection  of  the  law,  within  the 
meaning  of  the  Federal  Constitution. 

[Omitting  first  ground.] 

The  constitutionality  of  this  law  as  originally  enacted  has  been 
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repeatedly  affirmed  by  this  court  in  both  civil  and  criminal  case& 
Sliover  V.  State,  10  Ark.  259;  State  y.  Anderson^  30  Ark.  131; 
Tucker  v.   West,  29  Ark.  386;  Merritt  v.  Robinson,  35  Ark.  483. 

No  reference  was  ever  made  to  the  exception  contained  in  section 
1$8G,  for  the  purpose  of  maintaining  its  validity,  and  we  are  cited 
to  no  case  or  authority  where  the  view  is  entertained  that  the  failure 
to  make  the  exception  in  favor  of  those  who  faithfully  observe  a 
different  day  as  their  Sabbath  will  render  the  law  invalid.  The 
Supreme  Court  of  California  expressed  that  view  in  1858,  over  the 
dissent  of  %Tudge  Stephfk  J.  Field  (Ez  parte  Newntaii^  9  CaL 
502),  but  the  dissenting  opinion  was  afterward  adopted  by  the  coart 
as  the  correct  exposition  of  the  law  (Ex  parte  Andrews,  18  Cal.  67Sj, 
and  the  validity  of  the  statute  has  ever  since  been  maintained  in 
that  Stote.  Ex  parte  Bird,  19  Cal.  130;  Ex  parte  Koser,  CO  CaL 
177. 

The  validity  of  similar  statutes  has  been  affirmed  elsewhere 
■gainst  repeated  assaults,  and  in  Louisiana  it  has  even  been  held 
tliat  a  municipal  ordinance  which  forbade  the  sale  of  goods  on  Sno- 
day,  but  excepted  from  its  operation  those  who  kept  their  places  of 
business  cli>sed  on  Saturday,  was  iu  the  teeth  of  the  Constitutioo, 
in  that  it  gave  to  the  Saturday  observer  a  privilege  denied  toothers. 
City  of  Sf*revepori  v.  Levy,  2G  La.  Ann.  671.  But  the  legislative 
enactments  of  most  of  the  States  preserve  to  those  whose  religious 
faith  impels  them  to  keep  holy  a  different  day  from  Sunday,  the 
right  to  keep  Sunday  as  a  secular  day,  if  not  to  the  full  extent  give:i 
nfider  our  statute  befon^  the  act  of  188 ~s  at  least  to  do  so  in  sncbi 
manner  as  not  to  disturb  those  who  observe  that  day,  and  the  acts 
in  either  form,  whether  making  a  full  and  free  exception  of  tb 
observer  of  other  days,  or  none  at  all,  are  held  to  be  a  valid  exereiie 
of  lesrislaiive  power. 

The  i>e^i$ons  that  are  commonly  given  for  sustaining  these  acK 
aiv  briefly  stated  by  Judge  Devex:s  in  a  recent  Massachusetts  case. 
i«  the:?«  word$:  **  I:  is  essentially  a  civil  regulation,  providing  for 
a  ti\e\i  )vr:v>d  of  i^^t  in  the  business,  the  ordinary  avocations  ^'^^^ 
ih^  aniu^meiiis  of  the  cv>mmunitv.  If  there  is  to  be  such  a  ces* 
turn  from  labor  ai:d  amusements  some  one  dav  most  be  selected 
f^xr  that  pitrivxse,  and  even  if  the  day  thus  selected  is  chosen  becanfe 
a  ^Tv^x  mAJvsr.iy  of  the  people  celebrate  it  as  a  day  of  peculii: 
iRu:to:i:T^  the  le^.slAsive  anthoritr  to  provide  for  its  obaerraDce  i' 
AerivxNi  frvva  its  geoenl  aa:hor::v  t  >  r?:rilate  the  basiness  of  ti)« 
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community  and  to  provide  for  its  moral  and  physical  welfare.  The 
act  imposes  upon  no  one  any  religions  ceremony  or  attendance  upon 
any  form  of  worship,  and  any  one  who  deems  another  day  mora 
suitable  for  rest  or  worship,  may  devote  that  day  to  the  religious 
observance  which  he  deems  suitable  or  appropriate.  That  one  who 
conscientiously  observes  the  seventh  day  of  the  week  may  also  be 
compelled  to  abstain  from  business  of  the  kind  expressly  forbidden 
on  the  first  day,  is  not  occasioned  by  any  subordination  of  his 
religion,  bat  because  as  a  member  of  the  community  he  must  sub- 
mit to  the  rules  which  are  made  by  lawful  authority  to  regulate  and 
govern  the  business  of  the  community. '*  Commomoealih  v.  Has, 
12.5  Mass.  40.  See  too  Cooley  Const.  Lim.  ♦  476-7;  Desty  Cr.  Law,. 
§  117  a,  and  cases  cited;  Frolickstein  v.  Mayor  of  Mobile^  40  Ala* 
725;  OabelY,  City  of  Houston,  29  Tex.  335;  Swann  v.  Swann,  21 
Fed.  Bep.  299;  Parker  v.  State  (Sup.  Ct.  Tenn.  1886),  1  S.  W. 
Rep.  20.?;  Specht  v.  Commonwealth^  8  Penn.  St.  312;  s.  c,  49  Am» 
Dec.  518,  and  cases  cited  supra. 

It  is  said  that  every  day  in  the  week  is  observed  by  some  one  of 
the  religious  sects  of  the  world  as  a  day  of  rest,  and  if  the  power  is 
denied  to  fix  by  law  Sunday  as  such  a  day,  the  same  reason  would 
prevent  the  selection  of  any  day;  but  the  power  of  the  legislature  to 
select  a  day  as  a  holiday  is  everywhere  conceded.  This  State,  from 
the  beginning,  has  appropriated  Sunday  as  such.  On  that  day  the 
business  of  our  courts  and  public  offices  has  always  been  suspended 
(Mansf.  Dig.,  §  1483);  the  issuance  and  service  of  legal  process  pro- 
hibited; presentment  and  notice  of  dishonor  of  commercial  paper 
not  allowed  (Mansf.  Dig.,  §  465),  and  the  performance  of  an  act  in 
execution  of  a  contract  which  matures  upon  Sunday,  postponed  to 
the  next  day.  L,  R.  £  Ft.  S.  Jiy.  v.  Dean,  43  Ark.  529.  This 
observance  of  Sunday  as  a  day  of  refrainment  from  secular  business 
has  always  been  required  of  the  people  generally,  without  reference 
to  creed,  and  they  continue  to  so  observe  it  without  complaint,  that 
as  a  municipal  corporation  it  violates  any  of  their  constitutional  or 
religious  rights.  The  principle  which  upholds  these  regulations 
underlies  the  right  of  the  State  to  prescribe  a  penalty  for  the  viola- 
tion of  the  Sunday  law.  The  law  which  imposes  the  penalty 
operates  upon  all  alike,  and  interferes  with  no  man's  religious  belief, 
for  in  limiting  the  prohibition  to  secular  pursuits  it  leaves  religious 
profession  and  worship  free.     Ex  parte  JVewman,  supra. 

The  appellant's  argument  then  is  reduced  to  this,  that  because 
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he  conBcientiousIj  beUeves  that  he  is  permitted  by  the  law  of  Ood 
to  labor  on  Sunday,  he  may  violate  with  impunity  a  statute  declar- 
ing it  illegal  to  do  so.  But  a  man's  religious  belief  cannot  be 
accepted  as  a  justification  for  his  committing  an  overt  act  made 
criminal  by  the  law  of  the  land.  Reynolds  v.  U.  S.,  98  IT.  S.  145. 
If  the  law  operates  harshly,  as  laws  sometimes  do,  the  remedy  is 
in  the  hands  of  the  legislature.  It  is  not  the  province  of  the 
judiciary  to  pass  upon  the  wisdom  and  policy  of  legislation  —  that 
is  for  the  members  of  the  legislative  department,  and  the  only 
appeal  from  their  determination  is  to  their  constituency. 

Judgment  affirmed, 

NoTB  BT  THB  Reportbb. — ^The  following  is  an  abstract  of  State  v.  Judge, 
etc.,  Loaisiana  Sapreme  Court,  February  7,  1887:  A  statute  whose  object  is  to 
require  the  closing  of  all  places  of  business,  with  exceptions  of  certain  desig- 
nated classes,  from  13  o'clock  on  Saturday  night  until  13  o*clock  on  Sunday 
night  of  each  week,  and  to  punish  violations  thereof  by  criminal  penalties,  is 
valid.  (1)  We  take  occasion  promptly  to  say  that  if  the  object  of  this  law  were 
to  compel  the  observance  of  Sunday  as  a  religious  institution,  because  it  is  a 
Christian  Sabbath,  to  be  kept  holy  under  the  ordinances  of  the  Christian  relig- 
ion, we  should  not  hesitate  to  declare  it  to  be  violative  of  the  above  constitu- 
tional prohibition.  It  would  violate  equally  the  religious  liberty  of  the  Chris- 
tian, the  Jew,  and  the  infidel,  none  of  whom  can  be  compelled  bylaw  to  comply 
with  any  merely  religious  observance,  whether  it  accords  with  his  faith  and 
conscience  or  not.  With  rare  exceptions,  the  American  authorities  concur  in 
this  view.  The  law  in  question  makes  no  reference  to  Sunday  as  a  legal  holi- 
day,  and  indeed  the  exceptions  expressly  made  to  the  general  prohibition  oon- 
clusively  show  that  the  statute  is  not  designed  to  enforce  the  Christian  idea  of 
the  Sabbath,  or  to  apply  the  rules  of  any  religious  sect  to  its  observance.  *The 
statute  is  to  be  judged  precisely  as  if  it  had  selected  for  the  day  of  rest  any  day 
of  the  week  other  than  Sunday,  and  its  validity  is  not  to  be  questioned,  because 
in  the  exercise  of  a  wise  discretion  it  has  chosen  that  day  which  a  majority  of 
the  inhabitants  of  this  State,  under  the  sanction  of  their  religious  faith,  already 
voluntarily  observe  as  a  day  of  rest.  For  these  reasons  we  consider  that  the 
constitutional  provision  now  under  consideration  has  no  application.  (3)  It  is 
claimed  that  the  law  conflicts  with  that  clause  of  the  fourteenth  amendment 
to  the  Constitution  of  the  United  States  which  forbids  any  State  **  to  make  or 
enforce  any  law  which  shall  abridge  the  privileges  or  immunities  of  citizens  of 
the  United  States."  No  one  who  has  read  the  decision  of  the  Supreme  Court 
of  the  United  States  in  the  celebrated  Slaughter  House  Caeee  can  for  a  moment 
doubt  that  the  clause  is  entirely  without  application.  Fortunately  for  the 
preservation  of  State  autonomy  and  the  inestimable  right  of  local  self-govern- 
ment, that  high  tribunal  has  wisely  distinguished  the  *'  privileges  and  im- 
munities "  of  citizens  of  the  United  States  from  those  which  appertain  to  citi- 
zens of  the  State.    To  the  latter  class  belong,  as  it  holds,  all  those  fundamen- 
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tal  civil  rights  for  the  secaritj  and  establishment  of  which  organized  society  is 
instituted,  and  these  remain,  with  certain  exceptions  expressly  estal>li8hed  by 
the  Federal  Constitution,  subject  to  the  exclusive  control  and  authority  of  the 
States  free  from  all  Federal  restraint.  On  the  other  hand,  the  **  privileges  and 
immunities  of  citizens  of  the  United  States  "  are  those  which  arise  out  of  the 
nature  and  essential  character  of  the  national  government,  the  provisions  of  its 
Constitution,  and  the  laws  and  treaties  made  in  pursuance  thereof;  and  these 
alone  are  placed  under  Federal  protection  by  the  clause  quoted.  It  declares 
that  a  different  construction  *'  would  transfer  the  security  and  protection  of  all 
the  civil  rights  from  the  State  to  the  Federal  government,"  would  "authorize 
Congress'*  to  pass  laws  in  advance,  limiting  and  restricting  the  legislative 
power  by  the  States  in  their  most  ordinary  and  usual  functions,  and  would 
constitute  the  Supreme  Court  of  the  United  States  **  a  perpetual  censor  upon 
all  legislation  of  the  States  on  the  civil  rights  of  their  own  citizens,  with 
authority  to  nullify  such  as  it  did  not  approve  as  consistent  with  those  rights." 
Wherefore  the  court  said:  '*We  are  convinced  that  no  such  results  were 
intended  by  the  Congress  which  proposed  these  amendments,  nor  by  the  leg- 
islatures of  the  States  which  ratified  them."  Slaughter  House  Cases,  16  Wall. 
36.  It  is  needless  to  say  that  the  privileges  and  immunities  involved  under 
this  statute  belong  to  that  class  which  the  court  characterizes  as  those  of  citi- 
zens of  the  State,  and  therefore  are  not  referred  to  by  this  clause  of  the  four- 
teenth amendment.  (3)  The  other  constitutional  inhibitions  invoked  may  be 
grouped  and  considered  together.  They  are:  First,  the  remaining  clauses  of 
the  fourteenth  amendment,  viz.:  "Nor  shall  any  State  deprive  any  person  of 
life,  liberty  or  property  without  due  process  of  law,  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  its  laws;"  second,  the  clause  of 
article  6  of  the  State  Constitution  declaring  that  no  person  shall  be  "  deprived 
of  life,  liberty  or  property  without  due  process  of  law;"  and  thirdly,  the  decla- 
ration in  article  1  of  the  State  Constitution  that  government's  "  only  legitimate 
end  is  to  protect  citizens  in  the  enjoyment  of  life,  liberty  and  property.  When 
it  assumes  other  functions  it  is  usurpation  and  oppression."  All  these  pro- 
visions  simply  express  fundamental  principles  of  American  constitutional  gov- 
ernment, which  are  embodied  or  necessarily  implied  in  the  Constitution  of  all 
the  States,  and  are  everywhere  recognized  and  enforced.  It  is  not  essential  to 
discuss  them  severally,  or  with  too  great  nicety;  for  it  is  universally  admitted, 
that  however  broadly  these  principles  may  be  expressed,  there  exists,  ex  necessi- 
tate reit  in  every  government,  the  power  to  impose  certain  restrictions  upon 
the  individual  rights  of  **  life,  liberty  and  property,"  which  it  is  not  within  the 
meaning  and  intent  of  such  provisions  to  prohibit  or  restrain.  Without  snch 
power  society  and  government  could  not  exist,  or  would  subserve  no  useful 
purpose;  the  main  object  of  government  being  to  prevent  individuals,  in  the 
exercise  of  their  own  rights,  from  transgressing  the  rights  of  others,  and  to 
impose  that  degree  of  restraint  upon  the  conduct  of  each  which  is  necessary  to 
the  conservation  and  promotion  of  the  right  of  all.  This  is  what  is  known  as 
the  police  power  of  government,  and  it  is  founded  in  and  properly  limited  by  a 
just  and  reasonable  application  of  the  principle,  sic  utere  tuo  ut  alienum  nan 
kpdas."    ^8  has  been  said  by  an  eminent  judge,  '*  It  is  much  easier  to  perceive 
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and  realize  tlie  exiRtence  and  souroes  of  this  power  than  to  mark  its  bound- 
aries or  prescribe  limits  to  its  exercise."  Definitions  of  it  have  been  given  bj 
Blackstone,  by  Judge  Cooley,  bv  Chief  Justice  Shaw,  of  Massachusetts,  bj 
Chief  Justice  Redfibld,  of  Vermont,  and  hy  Judge  Chbistxanct,  of  Michigan, 
and  by  many  other  jurists  and  judges.  Vide  4  Bl.  Com.  182;  Cooley  Const, 
liim.  672;  Com,  v.  Alger,  7  Cush.  84;  Thorpe  v.  Butland,  etc.,  B.  Co.,  27  Vt. 
140;  8.  c,  62  Am.  Dec.  625;  Peoj^  v.  Jackeon,  etc,,  Co.,  9  Mich.  285.  There 
«xists  a  remarkable  consensus  of  authority  that  the  establishment  of  a  compul- 
sory day  of  rest  in  each  week  is  a  legitimate  exercise  of  police  power.  Such 
laws  have  been  passed  in  nearly  every  State  of  the  Union,  and  their  constitu- 
tionality has  never  been  successfully  questioned  in  but  a  single  case  within 
our  knowledge,  that  of  Bx  parte  Newman,  9  Cal.  502,  and  it  was  subsequently 
overruled  in  the  same  court  in  Ex  parte  Andrews,  18  Cal.  678.  The  grounds 
upon  which  such  legislation  has  been  sustained  are  various,  but  those  which 
commend  themselves  to  our  judgment  as  most  conformable  to  the  principle  of 
police  power  are  best  stated  by  the  Supreme  Court  of  California.  "  The  duty 
of  government  comprehends  the  moral  as  well  as  the  physical  welfare  of  the 
State;  and  in  this  instance  it  is  asserted  on  behalf  of  this  law  that  the  passage 
of  it  is  essential  to  the  welfare  of  the  people,  both  moral  and  physical.  It 
is  claimed  that  from  physical  causes  men  require  respite  from  intellectual 
and  physical  labor  in  the  proprotion  of  one  day*s  rest  in  seven,  and  that  a  law 
which  enjoins  this  is  not  only  for  the  aggregate  good  of  society,  but  for 
the  benefit  of  all  the  members.  It  is  said  that  the  labor  of  six  days,  with  this 
relaxation,  is  more  productive  in  the  long  run  than  the  uninterrupted  labor  of 
the  week.  It  is  said  besides  that  this  law  affords  indirectly  -protection  against 
oppression  to  employees,  women,  apprentices  and  servants,  and  that  but  for 
the  law  men  would  keep  open  stores  and  shops  because  their  neighbors  did  so, 
and  that  by  competition  a  sort  of  compulsion  exists  to  violate  the  laws  of 
health."  Ex  parte  Andrews,  18  Cal.  678.  Mr.  Tiedeman  develops  the  same 
idea  as  follow:  **  Whatever  the  metaphysicians  or  theologians  may  .tell  as 
about  free  will,  in  the  complex  society  of  the  present  age  the  individual  is  a 
free  agent  to  but  a  limited  degree.  He  is  in  the  main  but  a  creature  of  circum- 
stances. Those  who  most  need  the  cessation  from  labor  are  unable  to  take 
the  necessary  rest  if  the  demands  of  trade  should  require  their  uninterrupted 
attention  to  business;  and  if  the  law  did  not  interfere,  tlie  feverish,  inten.^^' 
desire  to  acquire  wealth,  inciting  a  relentless  rivalry  and  competition,  woulil 
ultimately  prevent,  not  only  the  wage-earners,  but  likewise  the  capitalists 
and  employers  themselves,  from  yielding  to  the  warnings  of  nature,  and  obeyirg 
the  instinct  of  self-preservation,  by  resting  periodically  from  labor.  Kemnvc 
the  prohibition  of  law,  and  this  wholesome  sanitary  regulation  would  cease  to 
bo  observed."  Tied.  Lim.  Police  Power,  181.  We  have  considered  the  objpc 
tions  urged  against  the  law,  that  it  operates  unjustly  against  our  fellow-citi- 
zens of  the  Jewish  faith,  who,  in  obedience  to  the  mandates  of  their  rpligi()r., 
observe  Saturday  as  a  day  of  rest.  This  objection  has  been  often  considered 
and  overruled.  Frolickstein  v.  Mayor  of  Mobile,  40  Ala.  725;  Ex  parte  Ah- 
drews,  18  Cal.  678;  Ex  parte  Bird,  19  id.  130;  Com.  v.  Hyneman,  101  Mass. 
SO;  Com.  v.  Huh.  122  id.  40;  Com.  v.  Wolf,  3  Serg.  &  R.  48;  Specht  v.  Cotn,. 
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8  Penn.  St.  812;  8.  C,  49  Am.  Dec.  518;  Charleston  v.  Benjamin,  2  Strobh.  508; 
State  v.  BaUroad  Co,,  15  W.  Va.  862;  s.  o.,  86  Am.  Bep.  808.  The  law  leaves  the 
Jew  at  entire  liberty  to  observe  his  own  religions  Sabbath,  but  it  is  not  bonnd  to 
take  cognizance  of  individaal  religions  as  a  ground  of  redemption  from  the  opera- 
tion of  the  general  laws.  Uniformity  in  the  day  fixed  is  essential  to  the  success- 
ful execution  of  the  law,  which  would  be  rendered  much  more  difficult  if  a  dif- 
ferent day  of  rest  was  assigned  to  various  classes,  besides  the  inconvenience  to 
the  business  interests  of  the  community  which  would  result  from  the  partial 
BuspeBsion  of  trade  on  several  different  days.  It  only  remains  to  consider  the 
objection  urged  against  the  law  on  the  g^und  of  inequality,  because  of  the 
numerous  exceptions  contained  in  the  act.  The  objection  has  not  the  slightest 
force.  The  law  is  not  unequal  in  any  constitutional  sense.  No  person  in  the 
State  is  permitted  to  parsue  any  of  the  prohibited  callings  on  Sunday.  Every 
person  is  at  liberty  to  pursue  those  which  are  excepted.  The  i^me  discretion 
which'  authorizes  the  legislature  to  determine  that  the  public  health,  welfare, 
and  convenience  required  the  adoption  of  the  general  rule  equally  authorized 
it  to  exempt  from  its  operation  certain  specified  callings,  on  the  ground  that 
the  public  welfare  and  convenience  would  be  more  hindered  than  advanced 
by  the  suspensions  of  such  callings.  It  is  not  for  us  to  control  the  law-making 
power  in  such  a  case,  or  to  require  it  to  fit  its  laws  to  a  Procrustean  bed  of  our 
own  constraotion.    See  note,  41  Am.  Rep.  579. 


Kempner  v.  Cohk. 

(47  Ark.  510.) 
Contract  —  by  letter. 


A  contract  by  letter  is  complete  the  mo^ientan  acceptance  of  the  offer  is  mailed, 
providing  it  is  done  with  reasonable  promptness  and  before  any  intimation 
of  withdrawal  is  received.* 

CON^TRACT.     The  opinion  states  the  case.     The  plaintiff  had 
jadgmeut  below. 

J.  H,  Harrod,  for  appellants 

( ^anith  and  Erb^  for  appellee. 

SMfTH,  J.  Cohn  sued  Eempner  for  the  non-payment  of  an 
alleged  agreement  to  convey  a  certain  lot  on  Main  street  in  the 
city  of  Little  Rock.  He  claimed  damages  for  the  loss  of  his  bar- 
gain, for  expenses  incurred  in  investigating  the  title,  for  the  loss 

*See  notes,  82  Am.  Rep.  40;  48  Am.  Rep.  519. 
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of  interest  upon  the  money  which  he  had  raised  hy  the  sale  of 
interest-bearing  securities  in  order  to  comply  with  the  terms  of 
purchase  and  which  he  had  been  unable  immediately  to  reinvest  to 
his  satisfaction^  and  for  the  loss  of  a  profitable  lease  of  the  lot  which 
he  had  made  on  the  faith  of  getting  the  lot 

The  answer  denied  the  existence  of  any  contract  between  the 
parties  for  the  sale  of  the  lot.  Upon  a  trial  before  a  jury,  the  plain- 
tiff recovered  a  verdict  and  judgment  for  $611.50.  The  assign- 
ments in  the  motion  for  a  new  tri^l  were  the  admission  of  improper 
evidence^  the  refusal  of  the  court  to  give  a  certain  charge  to  the 
jury  and  want  of  evidence  to  sustain  the  verdict. 

The  plaintiff  lived  in  Little  Bock,  the  defendant  at  Hot  Springs. 
The  two  cities  are  about  sixty  miles  apart  and  there  is  communica- 
tion by  mail  twice  a  day.  On  the  28th  of  January  the  plaintif 
wrote  the  defendant  inquiring  his  terms.  The  answer  was  as  fol- 
lows: 

"  Hot  Sfrikos,  January  30,  1B86. 

*'  M.  M.  Cohn,  Little  Rock,  Ark.: 

**  Dear  Sir  —  Yours  of  the  28th  received  and  contents  noted.  In 
reply  will  say,  in  regard  to  the  lot,  I  will  sell  you  for  $10,000, 
$5,(^00  cash  and  $5,000  give  your  note  with  ten  per  cent  interest. 
If  that  is  satisfactory,  send  the  deed  and  I  will  send  you  properly 
acknowledged.  Respectfully  yours. 

J.  Kempner.*' 

This  letter  was  sent  in  the  care  of  A.  Kempner,  the  defendant's 
uncle,  and  agent  for  the  payment 'of  taxes  and  collection  of  rents, 
but  who  had  no  authority  to  contract  for  the  sale  of  the  lot;  so  that 
it  was  not  delivered  to  Cohn  until  February  2.  On  February  5 
Cohn  told  A.  Kempner  he  would  take  the  property  and  requested 
him  to  inform  the  defendant.  And  in  reply  to  the  letter  of  Janu- 
ary 30,  he  wrote  himself,  as  follows:   > 

''Little  Rock,  Ark.,  February  7,  1885. 
**  J.  Kempner,  Hot  Springs,  Ark.: 

"  Dear  Sir — I  hand  you  herewith  the  deed  for  your  property, 
which  you  and  your  wife  will  please  sign  and  have  duly  acknowl- 
edged. In  order  that  I  may  get  possession  as  soon  as  possible,  1 
would  like  for  you  to  return  the  deed,  as  well  as  all  the  deeds, 
memoranda,  agreements,  contracts,  etc.,  that  you  have  in  connec- 
tion with  this  property,  at  your  earliest  convenience,  say  by  Men 
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day*8  mail^  if  yon  can.  I  am  having  the  title  looked  np  now,  wliich 
if  found  correct,  I  will  comply  with  your  terms  contained  in  your 
letter  of  January  30,  to- wit:  t5,000  in  cash  and  my  note  for  balance 
or  other  $5,000«  If  you  should  prefer,  I  will  give  you  Mr.  A. 
Kempner's  indorsement,  the  note  to  bear  ten  per  cent  per  annum. 
You  can  send  the  deed  to  Mr.  A.  Kempner  if  you  want  to,  or  to 
the  Merchant's  National  Bank,  if  you  prefer.  Though  if  con- 
venient, I  would  rather  you  would  come  up,  because  it  is  always 
easier  to  talk  than  to  write.  By  the  memoranda,  agreements,  etc., 
I  mean  your  papers  relating  to  the  walls  on  each  side,  so  as  to  know 
what  to  claim.  Hoping  you  will  give  this  your  early  attention,  I 
am,  yours  truly,  M.  M.  CoHK." 

This  letter  was  put  into  one  of  the  government  letter  boxes 
before  Cohn  had  received  any  notice  that  the  offer  was  withdrawn. 
The  envelope  is  postmarked  Little  Rock,  February  7,  9  p.  h.  It 
reached  Kempner  on  the  9th  of  February.  The  defendant  being 
informed  by  letter  from  A.  Kempner  that  Cohn  was  making  his 
arrangements  to  buy  the  property,  wrote  on  the  7th  of  February, 
to  Cohn,  that  he  had  changed  his  mind  and  now  declined  to  sell. 

Evidence  was  given,  over  objection,  that  Cohn,  immediately  after 
receiving  the  letter  of  January  30,  had  set  to  work  to  procure  an 
abstract  of  the  title,  paying  therefor  $11.50,  and  had  employed 
attorneys  to  examine  the  same  at  a  cost  of  150.  Also  that  he  had 
parted  with  valuable  securities  to  raise  the  money  for  the  cash  pay- 
ment, and  that  after  Kempner's  refusal  to  consummate  the  trade, 
he  had  tried  unsuccessfully,  for  some  two  months,  to  reinvest  the 
money,  whereby  he  had  lost  $80  or  $100  in  interest.  It  was  fur- 
ther proved,  without  objection,  that  Cohn,  about  the  time  he 
wrote  accepting  the  offer,  had  made  a  contract  with  another  person, 
for  a  lease  of  the  lot.  The  property  was  variously  estimated  by 
different  witnesses  to  be  worth  from  $10,000  to  $12,500. 

The  plaintiff  requested  no  special  directions  to  the  jury. 

The  instructions  given  at  the  defendant's  instance  were  as  fol- 
lows: 

1,  The  court  instructs  the  jury  that  before  they  will  be  author- 
ized to  find  damages  for  plaintiff  in  any  sum  whatever,  they  must 
believe  from  a  preponderance  of  the  evidence  that  the  contract 
between  plaintiff  and  defendant  for  the  sale  of  said  lot  was  definite 
and  complete  and  without  condition. 
Vol.  LVIII  —  98 
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2.  That  before  the  jury  can  say  that  the  contract  in  this  case 
was  completed^  they  must  find  from  the  evidence  that  the  otfer 
made  by  Kempner  was  accepted  by  Gohn  absolutely  and  without 
qualification,  and  unless  the  offer  of  Kempner  was  thus  accepted 
you  will  find  for  the  defendant. 

3.  If  the  jury  finds  from  the  evidence  that  the  letter  of  Gohn  to 
Kempner  in  regard  to  accepting  the  offer  of  said  lot  contained  any 
qualification  of  Kempner's  proposition  whatever,  or  that  said  letter 
was  not  an  absolute  acceptance  of  said  proposition,  Kempner  is  not 
bound  and  you  will  find  for  defendant. 

4.  Nor  would  Kempner  be  bound  by  the  unconditional  and 
unqualified  acceptance  of  his  offer  unless  the  acceptance  was  made 
within  a  reasonable  time,  and  it  is  for  the  jury  to  say  what  is  a 
reasonable  time,  taking  into  consideration  the  situation  of  the 
parlies  and  their  facilities  for  communication,  and  unless  you  find 
from  the  evidence  that  Kempner's  offer  was  accepted  uncondition- 
ally and  within  a  reasonable  time  by  Cohn,  you  will  find  for  de- 
fendant, Kempner. 

5.  The  court  instructs  the  jury  that  Gohn  cannot  recover  dam- 
ages for  being  kept  out  of  the  interest  of  his  money,  unless  he  tried 
to  secure  investment  and  failed,  even  if  there  was  an  absolute  con- 
tract for  the  sale  of  the  land. 

G.  The  court  instructs  the  jury  that  the  statements  made  by 
Cohn  to  A.  Kempner,  that  he,  Cohn,  would  take  the  property,  can- 
not be  considered  as  an  acceptance  of  J.  Kempner's  proposition. 

And  the  court  denied  the  sixth  prayer,  which  was:  '*  If  the  jury 
find  from  the  evidence  that  Kempner  rescinded  his  offer  to  sell  the 
lot  for  110,000,  and  mailed  that  revocation  before  Cohn  mailed  his 
acceptance  of  the  offer,  they  will  find  for  the  defendant.** 

I.  The  most  material  inquiry  is,  whether  the  minds  of  the  par- 
ties ever  met,  or  mutually  assented  to  the  same  thing.  When  par- 
tics  arc  conducting  a  negotiation  through  the  mail,  a  contract  is 
completed  the  moment  a  letter  accepting  the  offer  is  posted,  pro- 
vided it  be  done  with  due  diligence,  after  receipt  of  the  letter  con- 
taining the  proposal,  and  before  any  intimation  is  received  that  the 
offer  is  withdrawn.  2  Kent  Com.  477;  Adanis  v.  Limlxell,  1 
Barn.  &  Aid.  681;  Dunlap  v.  Higgins,  1  H.  L.  Gas.  381;  AbdoU 
V.  Shepard,  48  N.  H.  14;  Mactier  v.  Frithy  6  Wend.  103;  a  c, 
21  Am.  Dec.  262;  Stochham  v.  Siockham,  32  Md.  196. 

II.  Whether  an  offer  remains  open  is  a  question  of  fact.     Of 
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conrse  the  proposer  may  limit  the  time  for  acceptance^  as  every  man 
has  the  right  to  dictate  the  terms  upon  which  he  will  sell  his  prop- 
erty. Where  an  answer  by  return  mail  is  requested,  or  may  be  ex- 
pected from  the  usage  of  trade,  or  nature  of  the  business,  the  mak- 
ing of  the  offer  is  accompanied  by  an  implied  stipulation  that  the 
answer  shall  be  immediate.  Bat  unless  the  time  is  limited,  the 
proposition  is  open  until  it  is  accepted  or  rejected,  provided  an 
answer  is  given  in  a  reasonable  time.  Whart.  Cont.,  §  9;  Mactier  v. 
Frith  J  supra;  Dunlopy.  Higgins,  supra;  HoUockY,  Insurance  Co.j 
3  Dutch.  268;  Madayy.  Harvey,  90  111.  525;  s.  0.,  32  Am.  Rep.  35. 

Averitty.  Hedge,  VZ  Oonn«  423,  is  distinguishable  from  the  case 
at  bar  in  at  least  two  particulars.  There  A.,  on  the  IGth  of  March, 
wrote  offering  to  sell  iron  at  a. certain  price,  and  the  letter  reached 
B.,  at  Hartford,  on  the  evening  of  .the  18th;  on  the  19th,  B.  wrote 
a  letter,  accepting  the  offer,  but  it  was  not  mailed  until  the  20th, 
and  there  being  no  mail  on  that  day  the  letter  did  not  get  off  until 
the  21st.  And  it  was  held  the  acceptance  came  too  late.  But  the 
parties  were  dealing  in  a  commodity  that  then  was  undergoing 
great  fluctuations  in  value  from  day  to  day,  and  A.  said  in  his  letter: 
"  We  shall  not  consider  ourselves  holden  to  the  offer  made  you  un- 
less you  signify  your  acceptance  thereof  by  return  mail." 

The  defendant,  having  caused  the  question  of  reasonable  time  to 
be  submitted  to  the  jury,  under  an  instruction  drawn  by  his  coun- 
sel, and  having  met  with  an  adverse  decision,  now  asks  us  to  de- 
clare, as  matter  of  law,  that  Gohn's  acceptance  was  unreasonably 
delayed.  But  we  think  the  question  was  properly  resolved  in  favor 
of  the  plaintiff.  The  subject  of  negotiation  was  real  estate,  which 
requires  more  deliberation  than  if  it  had  been  a  transaction  in  cot- 
ton or  other  article  of  merchandise.  It  is  also  less  subject  to  sud- 
den and  violent  fluctuations  in  price.  Five  days  was  not  an  un- 
reasonable time  within  which  to  come  to  a  determination,  have  the 
title  looked  into,  and  a  conveyance  prepared. 

Then  as  to  the  attempted  retraction:  An  offer  made  by  letter, 
which  is  to  be  answered  in  the  same  way,  cannot  be  withdrawn 
unless  the  withdrawal  reaches  the  party  to  whom  it  is  addressed 
before  he  has  accepted.  An  uncommunicated  revocation  is  in  law 
no  revocation  at  all.  Benj.  Sales,  §  44;  Taylor  v.  Merchantsl^  Fire 
Ins.  Co.,  9  How.  390;  Stevenson  v.  McLean,  5  Q.  B.  Div.  316;  s. 
c,  29  Moak's  Eng.  341:  s.  c,  20  Am.  Law  Beg.  16;  Byrne  v.  Van 
Tierhoven,  5  0.  P.  Div.  344;  8.  c,  30  Moak's  Eng.  833. 
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When  Kempner  penned  his  withdrawal  of  the  offer  he  did  noi 
know  that  it  had  been  accepted  at  that  time.  But  it  was  not  neces- 
sary that  he  should  know  of  it;  and  the  acceptance  was  effectual  to 
complete  the  contract,  notwithstanding  Kempner  had  preyiooslj 
mailed  a  letter  to  Gohn  announcing  the  retraction  of  the  offer. 
The  case  of  McOulhcJc  y.  EagU  Ins.  Co.,  1  Pick.  283,  which 
holds  a  different  doctrine,  has  been  generally  rejected  as  authority. 

[Omittiug  question  of  damages.] 

If  the  plaintiff  shall,  during  the  present  term,  enter  a  remittitor 
upon  the  usual  terms  of  $100,  his  judgment  willbeaflSrmed,  odle^ 
wise  he  must  submit  to  another  triaL 
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Iksitrancb  Company  v.  Pyle, 

(4i  Ohio  St.  19.) 

Imuranee  —  toarranty  —  breach  —  recovery  of  premiums. 

An  innocent  breach  of  warranty  in  an  application  for  an  insurance  policy  in  a 
material  matter,  renders  the  policy  void  from  the  beginning,  but  the  prem- 
iams  paid  may  be  recovered. 

ACTION  on  ail  insurance  policy.     The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

Lawrence  T,  Neal^  for  plaintiff  in  error. 
Clark  and  McDougaly  for  defendant  in  error. 

FoLLETT,  J.  In  filling  up  the  application  for  this  policy,  Nip- 
gen  was  the  agent  of  the  insurance  company,  and  was  not  the  agent 
of  Pyle.  Insurance  Co.  v.  Williams,  39  Ohio  St.  584.  And  though 
the  application  was  thus  made,  the  policy  was  cancelled  for  its  un- 
true statements  innocently  made  on  the  part  of  Pyle. 

The  application  and  the  policy  together  form  the  contract.  The 
terms  of  the  contract  are  plain  and  free  from  doubt  and  ambiguity. 
It  is  agreed  in  the  application  '*  that  this  application  shall  form 
a  part  of  the  contract  of  insurance,  and  that  if  tliore  be,  in  any  of 
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the  answers  herein  made,  any  untrue  or  evasive  statements,  or  any 
misrepresentations  or  concealment  of  facts,  then  any  policy  granted 
upon  this  application  shall  be  null  and  void." 

And  the  policy  provides  that  *'  this  policy  is  issued  and  accepted 
upon  the  following  express  conditions  and  agreements:  1.  That 
the  answers,  statements,  representations  and  declarations,  contained 
in,  or  indorsed  upon  this  application  for  this  insurant)  —  which 
application  is  hereby  referred  to  and  made  part  of  this  contract  — 
are  warranted  by  the  insured  to  be  true  in  all  respects;  and  that  if 
this  policy  lias  been  obtained  by  or  through  any  fraud,  misrepresenta- 
tion or  concealment,  that  this  policy  shall  be  absolutely  null  and  void." 

I.  Did  the  policy  ever  attach,  or  was  it  ever  valid  ? 

The  court  finds  as  conclusions  of  fact,  that  '^  several  of  the 
answers  to  questions  contained  in  the  application  of  the  plaintiff, 
on  which  the  policy  of  insurance  was  issued,  were  erroneously 
answered ;''  and  the  **  court  further  finds  that  the  untruth  of  sev- 
eral of  said  answers  was  upon  questions  material  to  the  risk,  aud 
that  by  the  terms  of  said  policy,  and  the  application  which  became 
and  was  a  part  thereof,  the  untruth  of  said  answers  constituted 
breaches  of  the  warranties  in  respect  thereof  contained  in  said 
policy,  and  that  by  its  terms  the  breach  of  said  warranties  was  t^ 
make  said  policy  null  and  void." 

And  the  court  finds  as  a  conclusion  of  law,  that  the  policy  **is 
wholly  void,  and  of  no  effect  whatever,  and  was  so  from  the  moment 
it  was  issued." 

But  the  plainti£[  in  error  insists  that  the  policy  took  effect  and 
was  in  force  until  it  was  cancelled.  To  sustain  such  a  claim  wonld 
ignore  the  express  terms  of  both  the  application  and  the  policy,  as 
well  as  the  cause  of  the  cancellation  of  the  policy.  These  terms 
the  plain tiil  in  error  has  never  waived,  but  it  has  insisted  upon  them 
and  acted  upon  the  strict  letter  of  the  agreement,  and  has  cancelled 
the  policy. 

Tills  is  not  a  now  question  in  the  courts.  In  the  case  of  Clark 
V.  Muitnfacturer^s  Ins.  Co,,  2  Woodb.  &  M.  472,  the  court  held: 
''A  warranty  is  generally  a  stipulation  made  and  described  in  the 
policy  itself,  and  must  be  complied  with,  whether  material  ornot,^ 
**  Where  a  material  fact  is  suppressed  in  such  representations,  the 
insurance  is  avoided,  and  the  policy  does  not  attach,  whether  the 
suppression  happens  by  neglect  or  fraud."  In  Friesmnth  v.  AgawffM 
Mutual  Fire  Ins.  Co.,  10  Cush.  587,  '*  the  application  contained  hu 
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untrue  representation  that  tho  property  was  nnincumbered/'  and 
the  court  held,  "that  the  policy  was  wholly  void/'  In  Foot\. 
jEtna  Life  Ins.  Co.,  61  N.  Y.  571,  the  court  held:  "If  a  policy  of 
insurance  declare  that  the  statements  made  in  the  application  shall 
be  pai*t  and  parcel  of  the  policy,  such  statements  become  warranties, 
and  must  be  true,  whether  material  or  not." 

**  A  contract  of  insurance,  like  other  contracts,  is  avoided  by  an 
untrue  statement  by  either  party  as  to  a  matter  vital  to  the  agree- 
ment, though  there  be  no  intentional  fraud  in  the  misrepresenta- 
tion/*    Co'Operaiioe  Life  Ase'n  of  Miss.  v.  Leflore^  53  Aliss.  1. 

On  a  similar  contract  the  Supreme  Court  of  the  United  States,  in 
Jeffries  v.  Life  Ins,  Co,,  22  Wall.  47,  held:  **  Any  answer  untrue 
in  fact,  and  known  by  the  applicant  for  insurance  to  be  so,  avoids 
the  policy,  irrespective  of  the  question  of  the  materiality  of  the 
answer  given,  to  the  risk.''  And  in  the  opinion,  Mr.  Justice 
Huxr  says:  "Nothing  can  be  more  simple.  If  he  makes  any 
statement  in  the  application,  it  must  be  true.  If  he  makes  any 
declaratiou  in  the  application,  it  must  be  true.  A  faithful  per- 
formance of  this  agreement  is  made  an  express  condition  to  the 
existence  of  a  liability  on  the  part  of  the  company."  And  this  is 
approved  in  the  case  of  jSi*ia  Life  In.^.  Co.  v.  France,  91  IT.  S. 
510,  and  there  the  court  also  held,  "that  the  company  was  not 
liable  if  the  statements  made  by  tho  insarod  were  not  true.  The 
agreement  of  the  parties  that  the  statements  were  absolutely  true, 
and  that  their  falsity  in  any  respect  should  void  the  policy,  removes 
the  question  of  their  materiiUity  from  the  consideration  of  the  court 
or  jury." 

This  court,  in  Union  Mutual  Life  Ins,  Co,  v.  McMiUen,  24  Ohio 
St.  67,  held:  "  Where  a  life  policy  is  made  and  accepted,  upon  the 
expressed  condition  that  if  the  annual  premium  is  not  fully  paid 
within  the  time  specified,  the  policy  'shall  be  null  and  void,  and 
wholly  forfeited,'  the  failure  to  pay  the  premium  avoids  the  policy; " 
and  th.it  was  where  the  policy  had  attached.  But  in  such  a  case, 
in  Union  Central  Life  Ins,  Cn,  v.  Bernard,  33  Ohio  St.  45i»,  the 
court  held,  where  "  the  uniform  custom  of  the  insurance  company 
has  been  to  give  notice  of  the  time  when  the  premiums  fall  due, 
and  to  collect  the  same  at  the  residence  of  the  policy-holder,  through 
a  loi*al  agent  residing  in  his  neighborhood,  good  faith  requires  that 
this  mode  of  collection  should  not  be  discontinued,  and  payment 
required  at  the  company's  office,  without  notice  to  the  insured." 
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There  are  mistakes  in  policies  that  may  he  disregarded  or  cor- 
rected and  the  policy  enforced.  See  Harris  t.  Columbiana  Couniy 
Mutual  Lis.  Co.,  18  Ohio,  116;  8.  c,  51  Am.  Dec.  448,  and  /a- 
surarice  Co.  t.  Williams,  supra.  But  in  this  case  the  court  did  not 
err  in  holding  the  policy  ^^  is  wholly  Toid  and  of  no  effect  what- 
ever, and  was  so  from  the  moment  it  was  issned/' 

IL  Should  the  premium  be  returned  ? 

The  court  finds  as  a  conclusion  of  law  that  Pyle  is  entitled  to  re- 
ooTer  of  the  insurance  company  the  premium  paid,  with  proper 
interest.  The  court  thus  held,  not  only  because  the  policy  was  Toid 
ab  initio,  but  because  it  also  found  ''  that  all  of  said  questions  so 
erroneoosly  answered  were  anawered  by  the  plaintiff  under  an  in- 
nocent  misapprehension  of  the  purport  of  the  questions  and  the 
answers,  and  the  answers  that  should  have  been  made  thereto,  and 
without  any  intent  to  perpetrate  a  fraud  of  any  kind  upon  the  de- 
fendant/' 

There  was  no  actual  fraud,  at  least  on  the  part  of  Pyle.  On  this 
policy,  no  risk  ever  attached. 

In  1777,  in  the  case  of  Tyrie  t.  Fletcher,  Oowp.  666,  668,  Lord 
Mansfield  stated  the  general  rule  to  be,  ''  that  where  the  risk  has 
not  been  run,  whether  its  not  haying  been  run  was  owing  to  the 
fault,  pleasure,  or  will  of  the  insured,  or  to  any  other  cause,  the 
premium  shall  be  returned,  because  a  policy  of  insurance  is  a  con- 
tract of  indemnity.  The  underwriter  receives  a  premium  for  run- 
ning tlie  risk  of  indemnifying  the  insured,  and  whateyer  cause  it 
be  owing  to,  if  he  does  not  run  the  risk,  the  consideration,  for  which 
the  premium  or  money  was  put  into  his  hands,  fails,  and  therefore 
he  ought  to  return  it/' 

In  IbOO,  in  the  case  of  Delavigne  v.  United  Ins.  Co.,  1  Johns. 
Cas.  310,  the  court  held,  "where  a  policy  becomes  void  by  a  failure 
of  the  warranty,  the  insured  is  entitled  to  a  return  of  the  premium, 
if  there  be  no  actual  fraud/' 

"  Where  a  policy  is  avoided  by  concealment  or  by  misrepresenta- 
tion not  fraudulent,  the  assured  is  entitled  to  a  return  of  the  prem- 
ium, and  the  policy  is  conclusive  evidence  of  the  receipt  of  the 
premium  by  the  insurer."    Anderson  v.  Thornton,  8  Exch.  425. 

And  such  is  now  the  general  rule.  See  3  Kent  Com.  ^341,  and 
May  on  Ins.,  §  4. 

The  rule  is  different  where  the  risk  has  attached  or  there  is  actual 
fraud. 
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Yet  it  is  urged  here  that  "  we  mosi  leaire  the  premium,  paid  b]^ 
tiio  insured,  to  be  disposed  of  according  to  the  terms  of  his  contract 
with  the  insoixa*.."  No  such  terms  exists  There  is  no  contract 
between  P;Ia  as  the  ^Mnsured.^'  and  tiie  company  as  the  ^'inainex." 
Under  the  policy  Pjle  nevw  wasiinsured^^and.  the',  company  netven 
was  an  insurer  of  Pyle.  The  policy  has  always  been  void,  and  this 
olaim.,  based  or),  the  oontraot,.  isas^  void  as.  thd<  policy^  From  all 
tliat.appearsr  Pylo.  was^not  in  fanlt^  and  the.  agent:  should  not  have 
obtainedi  the  premium^  and  therinsorance  company  should  not  retain^ 
Pylo's  money. 

Of  course,,  we  hame  not  ootnaideied  how  far  the  provisionB  of  such 
a/ policy  may  be  waived  by  the  acta  of  the  parties^  norto  what  exteni; 
auoh  parties  may  be  bound  by  theiraubseqnent.  acts,  and  inconnec- 
tidn  with  snob  provisianBy  and  what  was  done  in  prcsmrin^  such 
appliooitibn  and  policy:.    The  oourt  did  not  eir. 

Jntdgmmd  affbnumL 


AaoADs  HoTiftn  Go*  v.  Wiatx,. 

(44  OUo  St.  88i) 

Innkeeper — wboiegueet 

The  keeper  era  gambling  hoaae  clbsed'^his  night's  bnainess  at  two  o'clock  A. 
Ml;  Tisited'air  inn  in  the  same  dty  to  depoeit  his  mouex  fbr  safekeeping; 
inquind  of  tile  cieik  fon  lodgings,  for*  the  ni^t;  stating  that  he  did  not 
desiiB  to 'gp  to. his  roem  i^  that  time,  but  wished  to  leave  some  monej  with 
the  clerk,  and. would  retnm  in  aboat  half  an  hour.  The  clerk  promised  to 
reserve  a  room  for  him.  He  did  not  register,  and  no  room  was  assigned 
him.  He  left  his  money  with  the  clerk,  received  a  check  for  it,  and  de- 
parted^ He  retamed  in  about  three  liours  to  have  a  room  assigned  him  and 
go  to  bed;  The  oleik  had  alncon-led  with  the  money.  EJeldy  thai  he  was 
not  a  guest  and  the  innkeeper  was  not  liable.* 

ACTION"  to  recover  money.    The  opinion  states  the  case.    The 
plaintiff  had  judgment  below. 

Perry  (S  Jenney,  for  plaintiff  in  error. 

Campbell,^  Bat^  £  Bettman^  for  defendant  in.  error. 

OwEiTy  J.     [Minor  matter  omitted.]     1.  Was  Wiatt  a  guest  at 
*%&eHamso€k  v.  Baiid,  94  N..  Y.  1;  s.  c,  46*  Am;  Rep.  11%  119,  note. 
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the  liotel  at  the  time  ho  delivered  to  the  clerk  the  package  contain- 
ing the  money  involved  in  snit?  This  is  the  vital  issue  in  the 
case.  That  the  money  was  deposited  and  lost  is  assumed.  It  is 
maintained  by  defendant  in  error  that  this  was  a  question  of  fact, 
and  that  the  judgment  of  the  trial  court  upon  the  evidence  is  con- 
clusive. 

Conceding  that  there  was  substantial  conflict  in  the  evidence 
upon  this  issue,  the  position  of  counsel  is  well  chosen.  If  how- 
ever the  facts  are  definitely  ascertainable  from  the  undisputed  evi- 
dence, whether  Wiatt  was  a  guest  of  the  hotel  is  a  question  of  law. 
We  do  not  undertake  to  weigh  conflicting  proof.  If  there  was  evi- 
dence fairly  tending  to  prove  Wiatt  a  guest  of  the  hotel  at  the  time 
he  deposited  his  money  with  the  clerk,  the  judgment  below  is,  upou 
that  issue,  conclusive.  If  however  the  evidence  offered  upon  this 
issue,  construed  most  favorably  to  the  plaintiff  below,  does  not 
fairly  tend  to  establish  that  relation,  it  is  our  duty  to  say,  as  a 
legal  conclusion,  that  the  judgment  below  is  erroneous. 

The  arguments  of  counsel,  aside  from  the  alleged  error  in  admit- 
ting the  statements  of  Holloway,  and  whether  Wiatt  was  a  gnest, 
are  chiefly  addressed  to  the  question  whether  Wiatt,  being  a  i-esi- 
dentand  householder  of  the  city  of  Cincinnati  at  the  time  he  left  his 
money  with  the  clerk  of  the  hotel,  and  not  in  any  sense  a  traveller, 
was  capable  of  becoming  a  guest  pf  the  hotel,  and  of  charging  its 
proprietor  with  the  safe-keeping  of  his  money.  Without  entering 
u])un  the  consideration  of  tlie  question,  we  are  content  to  assume, 
without  deciding,  that  Wiatt  was  so  capable  of  becoming  a  guest, 
and  to  proceed  with  the  consideration  of  the  proof  which  is  relied 
upon  to  establish  such  relation. 

It  must  be  conceded,  tliat  unless  the  relation  of  innkeeper  and 
guest  subsisted  between  Wiatt  and  the  proprietor  of  the  hotel  at  the 
very  time  the  money  was  received  by  the  clerk,  or  at  the  time  of 
the  loss,  no  recovery  could  be  had  for  such  loss. 

[Omitting  details  of  testimony,   sufficiently  indicated  in  head- 
*note.] 

At  the  time  the  clerk  took  charge  of  his  money,  Wiatt  had  not 
registered  his  name;  it  was  not  entered  upon  any  of  the  books  of 
the  hotel;  no  room  had  been  assigned  him;  and  while  it  is  not 
net^essary  to  contend  that  all  or  any  of  these  facts  were  necessary  to 
constitute  him  a  guest  of  the  hotel,  they  are  valuable  aids  in  dc- 
t'  rniining,  in  the  light  of  the  other  proof  in  the  case,  whether  that 
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relation  in  fact  existed.  There  is  no  proof  which  may  account  for 
his  failure  to  register.  Still  if  he  had  registered,  and  this  is  shown 
to  have  been  for  the  purpose  of  securing  a  safe  depository  for  his 
money,  it  would  not  ayail  him. 

It  will  not  do  to  contend  that  the  deposit  of  his  money  contrir 
buted  to  constitute  him  a  guest.  Unless  he  was  a  guest,  the  clerk 
had  no  authority  to  bind  his  principal  by  receiving  the  money. 

In  Carter  v.  Hobbs,  12  Mich.  52,  it  is  held  :  "In  order  to  make 
one  liable  as  innkeeper  at  the  common  law,  for  goods  lost  at  his 
inn,  it  must  appear  that  he  was  acting  in  the  capacity  of  innkeeper 
on  the  occasion  when  the  goods  were  received,  and  that  the  owner 
was  his  guest;  in  other  words,  that  the  latter  visited  the  inn  for 
purposes  which  the  common  law  recognizes  as  the  purposes  for 
which  inns  are  kept.*' 

In  Oelley  v.  Clerk,  Cro.  Jac.  188,  defendant  was  an  innkeeper 
at  XJbridge.  PlaintifF  was  his  guest.  Plaintiff  left  his  goods  at 
the  inn,  and  went  to  London,  saying  he  would  return  in  two  or  three 
days.  He  returned  within  three  days  and  found  his  goods  had 
been  stolen.  Action  on  the  case  was  brought  for  the  value  of  the 
goods,  and  it  was  held:  "If  one  come  to  an  inn  and  leave  his 
goods  and  horse,  and  go  into  the  town,  and  afterward  return,  and 
in  the  meantime  his  goods  are  stolen,  no  doubt  but  he  is  a  guest^ 
and  shall  have  a  remedy.  And  bo  was  Sir  Edwin  Sandif  case,  for 
his  absence  in  part  of  the  day  is  not  material,  but  he  is  always  re- 
puted as  a  guest.  So  where  one  leaves  his  horse  at  an  inn,  to  stand 
there  by  agreement  at  livery,  though  neither  himself  nor  any  of  his 
servants  lodge  there,  he  is  reputed  a  guest  for  that  purpose,  and 
the  innkeeper  hath  a  valuable  consideration;  and  if  the  horse  be 
stolen,  he  is  chargeable  with  an  action,  upon  the  common  custom 
of  the  realm.  But  as  in  the  case  at  the  bar,  where  he  leaves  goods. 
to  keep,  whereof  the  defendant  is  not  to  have  any  benefit,  and  goes 
from  hence  for  two  or  three  days,  although  he  saith  he  will  return^ 
yet  he  is  at  his  liberty,  and  therefore  is  not  a  guest  during  that 
time,  nor  is  the  innkeeper  chargeable  as  a  common  hostler  for  the 
goods  stolen  during  that  time,  unless  he  make  an  especial  promise 
for  the  safe-keeping  of  them;  and  the  action  should  be  grounded 
npon  it.** 

In  Orinnel  v.  Cook,  3  Hill,  485;  s.  c,  38  Am.  Dec.  663,  the 
court  held:  ''An innkeeper  is  bound  to  receive  and  entertain 
travellers.     If  a  traveller,  having  stopped  at  an  inn,  leave  his  horse 
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there  and  go  oat  to  dine  or  lodge  with  a  friend,  he  does  not  therebj 
ceaae^to  be  a  g^esL  The.  sama  nda  holds  good,  so  far  a&xehiteB  to 
})roperty^for.thd..care  and  keeping,  of  which  the  innkaeper  is  to 
receive  a  compensation,  though  the  traveller  leave  the  inn  to  go  to 
a  neighboring, town,: intending. to  be  absent. several  di^s..  Other- 
wise* however  in  respect  to  inaaimaste  property,  from,  which  the  host 
derives  noadvantage*." 

^'Ii&  tiav^ler  leave  hia>hon9aat  an.  inn,  he  shalLbe  deemed  a 
guQsti  even  thoagh.  he.  lodges  elsewhere;  bat  not,  if  he  leave  any 
dead  thing.as  iuggf^/'    Whart.  Innkeepers,  76. 

«Vn  innkeeper  is  not  bound  to  reeeive  the  gpods  of  a  person  who 
only  desires  the  nae  o£  the  inn as^  place. of  deposit.  Whart.  Inn- 
kcopers,JrO ;  DsnnM  v.  MsOar,  5  T.  IL  274;.  Maimr  v.  Brown^  1 
Cal.  221;  ,s.  c,  52  Am.  Dec.  303. 

The.  inquiry  is  suggested  hece,  in  the  light  of  the  citation  froni 
Carter  r.  Ilohb&i  supra:  Did  Wiatt  visit  the  hotel,  on  the  mommg 
iu  queatiou,  ''for  parpoies.whioh  the  common  law  recognizes  as 
the  pvirpoaca for  which  inns  are  kept?" 

Tb;it  he  dfd  not  stand  in  need  of,  and  that  he  did  not  desire  nor 
asl;  for,  the  present  accommodations  of  that  hotel,  at  the  time  he 
first  stood  at  its  office  eounter,  is  so  overwhelmingly  estabUdied  by 
the  proiif,.as  taexcludeevery  other  conclusion. 

I  Omitting  .testimony^} 

The  ooe  answer  to  the  inquiry  as  to  the  purpose  of  his. first  visit 
at  thatiiotelat  two  o'clock  imthe  morning  is,  he  sought  it  ss  a  safe 
depository  for  his  money,  that  he  might  be  free  to  follow  the 
promptings  of  his  own  will  and  pleasure  for  the  balance  of  that 
night  with  no  risk  of  its  loss.  This,  is  the  only  raidonaL  conclusion 
from  the  testimony,  and  furnishes  the  true  solution,  .of  his  failure 
U)  register,,  of  the  absence  of  hia  name  from,  all  of  the  books  of  the 
hotel;  of  the  fact  that.no  room  was  assigned  him;,  that  he  did  not 
insist  upon  liaving.a  room  assigned;  thathe  did  .not  ask  or  desise  to 
bo  shown  to  a  room;  .that  it.  was  after  five  o'clock  in  .the  morning 
wheti  he  returned  to  the  hotel;  and  to  all  that,  transpired  daring  hia 
first  visit  there. . 

Innkeepers  are  <  not  liable  as  sneh  for  goods  deposited  .with.  them, 
by  any  but  guests  of  their  inns.  While  an  individual  proprietor  of 
an  inn  may  inonr  a  liability  as  bailee  for  i^he  safe-keeping  of  goods 
which  he  has  voluntarily  undertaken  to  keep  f(^  others  than  guests, 
it  is  not  within  the  course  of  employment  of  a  mere  clerk  of  snob 
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innkeeper  to  receire  on  deposit  the*  goods  of  any  except  gaests  of 
the  inn,  and  if  he  does  so,  it  is  a  transaction  between  hdm  and  the 
owner,  and  no  liability  for  the  loss  of  such  goods  attaches  to  the 
innkeeper. 

It  will  be  observed  that  we  have  confined  the  considerstion  of 
this  branch  of  the  case  to  the  simple  question:  'Waa  Wintt  a  gaest 
of  Hotel  Emery  at  the  time  of  the  deposit  of  his  money  with  its 
clerk?  If  he  was  a  gnest  at  that  time,  his  snbseqnent  eondnct  did 
not  dissolye  or  affect  the  relation  *  existing  at  the  time  of  such  de- 
posit. If  that  relation  did  not  exist  at  that  time,  his  sabBeqnent 
condact  could  not  create  it;  although  if  the  direct  evidence  npon 
that  issue  had  been  inTolved  in  conflict,  it  would  have  been  proper 
to  consider  such  subsequent  conduct  in  determining  the  actual  re- 
lation of  the  parties  at  the  time  of  such  deposit. 

As  the  evidence  did  not  fairly  tend  to  prove  Wiatt  a^guest  of  the 

hotel  at  the  time  of  the  deposit  of  his  money,  there  was  error  in 

rendering  judgment  for  him,  and  in  overruling  the  motion  for  n^ew 

trial. 

Judgment  reversed  and  cauee  remanded. 


AnAHS  Y.  Young. 

(K  Ohio  St.  80.) 

Neglifftnee — eommunUaHon  of  pre — inUroaUng  JmUding, 

In  an  action  of  damages  for  the  negligent  eommanication  of  lire,  it  is  no  de- 
fense that  the  fire  was  directly  commuuicated  from  an  intervening  building 
to  the  premises  in  question,  which  were  two  hundred  feet  from  the  building 
first  ignited.    (See  note,  p.  795.) 

ACTION  for  negligent  destruction  of  personal  property  in  a 
dwelling-house  by  fire.     The  opinion  states  the  point.     The 
plaintiff  had  judgment  below. 

lecdah  Pellers  and  T.  J.  Godfrey,  for  plaintiff  in  error. 

LeBlond  <&  Laughrtdge,  for  defendant  in  error. 

FoLLETT,  J.     m  as  the  negligence  of  Adtwns  the  proximate  caus« 
«f  the  loss  sustained  by  Young?    The  law  does  not  regard  an  in- 
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jury  from  a  remote  cause.  There  is  uo  dispute  as  to  the  legal  prop- 
osition; the  difficulty  is  as  to  its  proper  applicatiou  to  the  particu- 
lar case. 

The  sustaining  the  demurrer  to  the  second  defease  is  the  only 
complaint  of  the  plaintiif  in  error.  There  is  no  complaint  of  the 
trial  on  the  first  dofeuic,  in  which  the  jury  found  against  the  plain- 
tiff in  crror^  and  in  which  the  jury  must  have  found  that  his  negli- 
gence Wiis  the  proximate  cause  of  the  loss  of  the  goods. 

Does  the  second  defense  show,  as  a  matter  of  law,  a  bar  to  Young's 
recovery?  Tliis  defense  is  that  the  Gre  which  burnt  and  consumed 
the  property  was  communicated  to  tlie  house  of  Cra;irford  by  sparks 
and  cinders  from  the  stable,  and  from  the  hoiise  of  Crawford  to 
the  house  where  the  pi'operty  was  situated,  and  then  to  the  prop- 
erty. 

It  is  not  claimed  that  this  fire  was  not  the  same  fire  communicated 
to  the  stable  by  sparks  from  the  smoke-stack,  when  Adams'  agent 
negligently  and  carelessly  fired  up  and  started  the  machinery.  So 
from  the  petition  and  answer,  it  is  shown  that  t!ie  fire  started  by 
Adams  is  the  fire  that  consumed  the  goods. 

Adams  does  not  aver  or  claim  that  there  was  any  now  agency  or 
cause  at  any  point  of  the  line  of  tliis  fire,  and  does  not  aver  or  claim 
that  the  "  gale  of  wind  "  increased  in  force  or  changed  in  direction. 

The  stable  and  the  houses  were  not  causes  of  communicating  the 
fire,  but  they  were  only  conditions  of  the  communication,  existing 
when  the  fire  was  started.  Strictly  the  law  knows  no  cause  but  a 
responsible  human  will;  and  when  such  a  wiil  negligently  sets  in 
motion  a  natural  force  that  acts  upon  and  with  surrounding  condi- 
tions, the  law  regards  such  human  actor  us  the  cause  of  resulting 
injury.  "As  a  legal  proposition,  we  may  consider  it  established, 
that  the  fact  that  ihe  plaintiff's  injury  is  preceded  by  several  inde- 
pendent conditions,  each  one  of  which  is  an  essential  antecedent 
of  the  injury,  does  not  relieve  the  person  by  whose  negligence  one 
of  these  antecedents  has  been  produced  from  liability  for  such  in- 
jury.''    Whart.  Neg.,  §  85. 

Adams  does  not  aver  his  ignorance  of  the  surrounding  conditionoi 
or  that  there  was  any  thing  unusual  about  them,  or  any  change  as 
t.)  them. 

The  objection  as  to  distance  through  the  air  is  disposed  of  by  the 
4L\  orments  of  the  answer,  that  the  fire  was  thus  communicated,  the 
iiarrounding  conditions  being  as  they  were,  and  no  other  cause  beiog 
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shown.  There  is  no  averment  this  loss  is  not  a  probable  and  ordi- 
nary result  of  the  negligence  of  the  plaintiff  in  error;  and  this  prin- 
ciple is  an  important  test,  if  it  is  not  the  only  test.  Whart.  Neg., 
§150. 

Ryan  v.  New  York  Cent.  R,  Co,,  35  N".  T.  210,  and  PewisyU 
vania  R.  Co.  v.  I^err,  62  Penn.  St.  353;  s.  c,  1  Am.  Eep.  431, 
have  been  referred  to  as  decisive  here.  The  courts  rendering  those 
decisions  have  sufficiently  '^  distinguished  and  explained  "  them. 

In  case  of  Webb  v.  Rome,  W.  <£  0,  R.  Co.,  49  N".  Y.  420;  s.  c, 
10  Am.  Rep.  389,  Folqeh,  J.,  on  page  427,  says:  "  I  do  not  under- 
stand *  *  *  that  the  decisions  in  35  N.  Y.,  and  02  Penn.  St., 
supra,  put  forth  any  new  rule  of  law,  or  one  which  has  not  been 
acted  upon  and  I'ecognized,  j^an  J9a««w,  with  the  recognition  and 
growth  of  the  principles  upon  which  most  of  the  cases  above  cited 
are  based.  In  Ryan^s  case,  the  opinion  of  the  court  was  that  the 
action  could  not  be  sustained,  for  the  reason  that  the  damage  in- 
curred by  the  plaintiff  was  not  the  immediate  but  the  remote  result 
of  the  negligence  of  the  defendant."  He  then  says,  Kerr* 8  case  is 
the  same  in  material  facts,  principle  and  reasoning.  And  he  then 
Bays,  page  428,  *'  I  am  of  the  opinion,  that  in  the  disposition  of  the 
case  before  us,  we  are  not  to  be  controlled  by  the  authority  of  the 
case  in  35  K.  Y.  more  than  we  are  by  that  of  the  long  line  of  cases 
which  preceded  it.''  And  the  court  there  held,  "  He  who  by  his 
negligence  or  misconduct  creates  or  suffers  a  fire  upon  his  own 
premises,  which  burning  his  own  property  spreads  thence  to  the 
immediately  adjacent  premises  and  destroys  the  property  of  another, 
is  liable  to  the  latter  for  the  damages  sustained  by  him.''  And  on 
the  facts  there,  also  held,  ^'  In  an  action  for  the  damages,  that  the 
questions  as  to  whether  defendant  was  negligent  in  the  use  of  its 
property,  and  as  to  whether  the  injury  was  a  probable  consequence 
of  the  negligent  acts  and  omissions,  were  properly  submitted  to  the 
jury." 

In  Pennsylvania  R.  Co.  v.  Hope,  80  Penn.  St.  373;  s.  c,  21  Am. 
Bep.  100,  Chief  Justice  Agnew  says,  on  page  379:  ''But  let  us 
examine  the  case  of  Railroad  Co,  v.  Kerr,  and  it  will  be  found  to  be 
free  from  much  of  the  criticism  expended  upon  it."  f  It  was  not 
held  in  Railroad  v.  Kerr,  that  when  a  second  building  is  fired  from 
the  first,  set  on  fire  through  negligence,  it  is  a  mere  conclusion  of 
law  that  the  railroad  company  is  not  answerable  to  the  owner  of  the 
second;  or  that  if  a  fire  is  communicated  from  the  locomotive  to 
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the 'field  of  A.,  and  spreads  through  his  field  *to  the  adjoining  SetA 
of  B.y  A.  may  be  reimbursed  by  the  company,  while  B.  must  mat 
•down  his  loss  to  a  remote  cause,  and  -suffer  in  fiilenee;"  tfafos 
answering  Fe7U  v.  T.  P.  Ey.  Co.,  59  III.  362,  858;  8.  c,  14  Am. 
Bep.  13,  infra. 

And  in  that  case  the  court  held,  '^  Sparks  from  defendants'  engine 
'fired  a  railroad  fie,  from  ^hich  rubbish  1^  by  the  defendants  on 
their  road  was  fired,  communicated  with  plaintiff'^  fence  next  to  the 
road  and  spread  over  two  fields,  burned  another  ienoe  and  standing 
timber  six  hundred  feet  distant  from  the  road.  SM,  that  the 
proximity  of  the  caude  was  for  iJhe  jury. 

**  In  such  case  the  jury -must  determine  whether  the  facts  consti- 
tute a  continuous  succession  of  events -so  linked  as<to  be*a  natnral 
lehole,  or  whether  the  chain  is  so  broken  as^  beeome  independent, 
and  tlie  final  result  cannot  be  said  to  be  the  natural  and  probable 
consequence  of  the  negligence  of  defendants." 

In  the  opinion  the  chief  justice  says,  page-376,  'Mn  determining 
this  relation,  it  is  obvious  that  we  are  not  to  be  governed  by  abstrac- 
tions, which  in  theory  only  cut  off  the  suooeasion.  Abstractly 
each  blade  of  grass  or  stock  of  grain  is  distinct  from  every  other; 
so  one  field  may  be  separated  from  another  by  an  ideal  bonndarr, 
or  a  different  ownership,  or  it  may  be  by  a  -reiil  but  -combustible 
division  line.  *  *  •  It  is  at  this  point  the  provinoe  irf  the  jury 
takes  up  the  successive  facts,  and  ascertains  -whether  they  are  nat- 
urally and  probably  related  to  each  other  by  a 'Continuous  sequenoe, 
or  are  broken  off  or  separated  by  a  new  and  independent  cause.'' 

fiomo  States,  as  Massachusetts  and  "New  Hampshire,  have  pro- 
vided by  statutes  that  railroad  companies  shall  be  liable  for  damage 
eausecj  by  fire  communicated  by  its  locomotive  engines.  And  in 
Ferlef/  v.  Eastern  R,  Co.,  98  Mass.  414,  damage  was  recovered  for 
injury  to  property  sitnated  half  a  mile  distant  from  the  railroad. 

In  the  State  of  Kansas,  damage  has  been  recovered  for  injury  to 
property  situated  many  miles  distant  from  the  origin  of  the  fire. 
Atchison,  T.  (B  Santa  Fe  R.  Co,  v.  Stanford,  12  Kan.  354;  s.  c, 
15  Am.  Bep.  362.  In  case  of  AtcJmon,  T.  £  Sania  Fb  jS.  Oo.  v. 
Bales,  16  Xan.  252,  it  was  held:  ''  Where ^re,  which  is  negligently 
permitted  to  escape  from  an  engine  of  a  railroad  company,  does  not 
fall  upon  the  plaintiff's  property,  but  ialls  upon  the  property  of 
another,  setting  it  on  fire,  and  then  spreads  'by  means  of  dry  grass, 
stubble  and  other  combustible  materials,  and  passes  over  the  laiul 
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of  fleveral  different  pevsoiiB,  before  it  ^  reaches  ~the  propeiiy  of  the 
pbuntiff,  and  finally  reaching  the  property  of  the  plaintiff  at&great 
dhtance  from  irhere  the  fire  was  first  kindldi,  seta  it  on  fire  and  eon- 
enmes  it,  held,  that  the  negiigenoe  of  tiie  mihoad  company,  in 
such  a  case,  is  not  too  remote  from  the  injury  to  the  ^plaintiff's 
property  to  oonstitnte  the  baas  of  a  came  of  action  against  the 
company/' 

In  case  of  Poeppers  t,  J/.  K,  S  P.  Ry.  Oo.,67  Mo.  715;  .s.  c.,^© 
Am.  Bep.  518,  sparks  from  the  locomotiTe  ast  ^le  to  the  prairie 
where  the  grass  was  rank.  The  wind  was  high  and  tbe.fire  ex- 
tended tliree  miles  before  night,  then  died  down,  and  the  next 
morning  the  wind  rose  and  carried  thejfire  five  miles  iarther, 
where  the  fire  destroyed  plaintiff's  property.  The  eoortheld,  ^'  that 
as  the  rise  of  the  wind  was  a  thing  which  a  prudent  man  might 
reasonably  have  anticipated,. it  coald  not  be  regarded  as  the  inter- 
vent  ion  of  a  new  agency,  so  as  to. relieve  the  company  from  the  can- 
sequences  jof.its  negligence  in  permitting  the  fire  to  escape;  and  that 
the  fire  was. in  fact  one  continuous  confiagration,  notwithstanding 
the  lapse  of  time  and  the  great  distance  over  which  it  trayelled  be- 
fore reaching  plaintiff's  property.''    In  Missouri  this  may  be  correct . 

In  Del.,  JMGk.,i£  W$$t.  E.  Co.  v.  Sahaon,  39 .N.  J.  Law,  300;  s. 
C-US  Am.  Jtep.  414,  the  couztheld,  '^Where  one,  bymegUgeneeor 
misconduct,  oeeasions  a  fire  xm.  his  own  prsmises,  or  .the  premises  of 
a  third  person,  which  spreads  from  thence  to  the  plaintiff's  prop- 
erty, and  causes  an  injury,  the  injury  is  not,  as  a  l^al  proposition, 
t0o  far  removed  from  his  negligent  act  to  involve  him  in  legal 
liability."  And  Ryan  v.  Neiv  York  Cent,  R.  Co.,  and  Psnnsyl- 
.tH/nia  R,  Co.  v.  JKirry  supra,  are  disapproved. 

The  case  of  £4Uogff  v.  Chicaffo  &  ,N.  W.  Ry.  Co.,  26  Wis.  223; 
&  c,  7  Am.  Eep.  69,  was  fully  considered,  and  the  court  held, 
'^The  maxim,  causa  proxma  non  remota  tspectaiur,  is  not  con- 
trolled by  time  or  distance,  nor  by  the  succession  of  events.  An 
efficient  adequate  cause  being  found,  must  be  deemed  the  true  cause, 
unless  some  other  cause,  not  incidental  to  it,  but  independent  of  it, 
is.  shown  to  have  intervened  between  it  and  the  result.  The  maxim 
includes  liability  for  all  actual  injuries  which  were  the  natural  and 
: probable  result  of  the  wrongful  act  or  omission  complained  of,  oi 
%vere  likely  to  ensue  from  it  under  ordinary  cireumstances.  And 
Ryan  v.  New  York  Cent.  R.  Co.  and  Pennsylvania  R.  Co.  v.  Kerry 
supra,  are  disapproved. 
Vol.  LVIII  — 100 
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In  the  case  of  Feni  v.  Toledo,  Peoria  &  Warsaw  Ry.  Co.y  59 
III.  349;  s.  c,  14  Am.  Bep.  Id^the  opiniouy  delivered  by  Chief  Jus- 
tice liAWBENCBy  disapproves  of  Ryan  v.  Seio  York  Cent.  R.  Co. 
and  Pennsylvania  R.  Co.  v.  Kerr^  supra,  and  deals  at  length  with 
remote  and  proximate  causes.  The  court  there  held,  '*  If  fire  is 
communicated  from  a  railway  locomotive  to  the  house  of  A.^  and 
thence  to  the  house  of  B.,  it  is  not  a  conclusion  of  law  that  the  fire 
sent  forth  by  the  locomotive  is  to  be  regarded  as  the  remote,  and 
not  the  proximate,  cause  of  the  injury  to  B.,  but  that  is  a  question 
of  fact  to  be  determined  in  each  case  by  the  jury  under  instruc- 
tions of  the  court.     ♦     ♦    ♦ 

*'  If  loss  has  been  caused  by  the  act,  and  it  was,  under  the  cir- 
cumstances, a  natural  consequence  which  any  reasonable  person 
could  have  anticipated,  then  the  act  is  a  proximate  cause,  whether 
the  house  burned  was  the  first  or  the  tenth,  the  latter  being  so 
situated  that  its  destruction  is  a  consequence  reasonably  to  be  an- 
ticipated from  setting  the  first  on  fire.  If,  on  the  other  hand,  the 
fire  has  spread  beyond  its  natural  limits  by  means  of  a  new  agency 
—  if,  for  example,  after  its  ignition,  a  high  wind  should  arise,  and 
carry  burning  brands  to  a  great  distance,  by  which  a  fire  is  caused 
in  a  place  that  would  have  been  safe  but  for  the  wind  —  each  a 
loss  might  fairly  be  set  down  as  a  remote  consequence,  for  which 
the  railroad  company  should  not  be  held  responsible." 

In  Milwaukee  and  St.  P.  Ry.  Co.  v.  Kellogg,  94  U.  S.  4C9,  the 
claim  was  that  fire  was  negligently  communicated  from  a  steamboat 
of  the  company  by  sparks  from  the  chimney  to  an  elevator  of  the 
company  built  of  pine  lumber,  and  one  hundred  and  twenty  feet 
high,  and  standing  on  the  bank  of  the  river,  and  from  the  elevator 
to  a  saw-mill  and  lumber  piles  of  Kellogg.  The  mill  was  five  hun- 
dred and  thirty-eight  feet  distant  from  the  elevator,  and  the  nearest 
pile  of  lumber  was  three  hundred  and  eighty-eight  feet  distant  from 
it.  When  the  steamboat  went  alongside  the  elevator,  an  unusually 
strong  wind  was  blowing  from  the  elevator  toward  the  mill  and 
lumber.  The  case  was  from  Iowa.  The  court  held,  '*The  ques- 
tion as  to  what  is  the  proximate  cause  of  an  injury  is  ordinarily  not 
one  of  science  or  of  legal  knowledge,  but  of  fact  for  the  jury  to 
determine  in  view  of  the  accompanying  circumstances.  A  finding 
that  negligence,  or  an  act  not  amounting  to  wanton  wrong,  is  the 
proximate  cause  of  an  injury,  is  not  warranted  unless  it  appear  that 
the  injury  was  the  natural  and  probable  consequence  of  the  negli- 
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gence  or  wrongful  act,  and  that  it  ought  to  have  been  foreseen  in 
the  light  of  the  attending  circumstances.  Where  there  is  no  inter- 
mediate efficient  cause,  the  original  wrong  must  be  considered  as 
reaching  to  the  effect,  and  proximate  to  it.'^ 

In  the  case  of  Hoyt  v.  Jeffera^  30  Mich.  181,  more  than  one  build* 
in^  was  burned  by  fire  communicated  by  sparks  from  a  mill  chim- 
ney. As  to  the  second  building,  the  court  held,  ''  Even  where  such 
second  building  is  at  such  a  distance  from  the  first  that  its  taking 
fire  from  the  first  might  not  a  priori,  seem  possible,  yet  if  it  be 
satisfactorily  shown  that  it  did  in  fact  thus  take  fire  without  any 
negligence  of  the  owner,  or  any  fault  on  the  part  of  any  third  party, 
which  could  be  properly  recognized  as  the  proximate  cause,  and  for 
which  he  could  be  held  liable,  the  party  through  whose  negligence 
the  first  building  was  burned  cannot  on  principle  be  held  exempt 
from  equal  liability  for  the  burning  of  the  second.'^ 

These  numerous  citations  show  many  phases  of  this  subject,  and 
that  each  case  must  be  determined  by  its  peculiar  facts,  and  so  is 
largely  within  the  province  of  the  jury. 

Here  explosives  are  averred  to  have  been  in  Crawford's  house, 
but  if  they  ever  exploded  it  is  not  averred  that  any  injury  came 
from  such  explosion.  There  is  shown  no  new  cause  operating  after 
the  fire  was  carried  from  the  chimney  of  the  mill  on  its  destructive 
mission.  The  demurrer  was  rightly  sustained,  and  the  court  did 
not  err  in  affirming  the  judgment. 

Judgment  affirmed. 

NoTB  BT  THU  Bepobtsr. —  See  to  the  same  effect,  JohiMon  y.  Chic  etc.,  By. 
Co.,  81  Minn.  57;  contra,  Penn.  Co.,  v.  WhiUock,  99  Ind.  10;  s.  c,  50  Am.  Bep. 
71,  and  note,  81. 

Judge  ThompHon  (Neg.,  p.  169),  says:  ''The  opinion  of  Chief  Justice  Law- 
BENCE,  in  Fent  v.  Toledo,  etc..  By.  (70.,  is  an  exhaustive  and  learned  enuncia- 
tion of  the  law  as  settled  by  the  decisions  in  England  and  America."  And  of 
the  JT^rr  and  Ryan  cases  he  sajs  (  p.  171):  "  Thej  are  condemned  in  everT- 
subsequent  case  in  which  they  have  been  cited,  outside  of  those  States,  and 
have  been  so  qualified  in  those  States  in  which  they  have  been  decided  as  to 
be  practically  overruled." 

Sherman  &  Redfield  (Neg.,  §  827a),  says:  **  We  doubt  whether  any  of  this 
limitation  of  damages  can  be  sustained.  It  does  not  seem  to  be  accepted  in 
England  or  Massachusetts,  and  is  difficult  to  support  upon  any  intelligible 
principle.*'     Written  in  1874. 

Cooley  says  of  the  Ryan  case  (Torts,  76),  that  it  was  apparently  decided 
more  upon  a  consideration  of  the  hardship  of  the  opposite  doctrine  than  upon 
(*  a  strict  regard  to  the  logic  of  cause  and  effect."    "The  negligent  fire  Is 
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regmrded  as  an  unitj,  it  reaches  the  last  baildiog  as  a  direct  and  pioximate 
reaalt  of  the  origioal  negligence,  just  as  a  rolling  stone  pat  in  motion  down  a 
hill,  injaring  several  persons  In  succession,  inflicts  the  last  injury  as  a  proxi- 
mate resalt  of  the  original  force  as  directly  as  it  does  the  first;  thoogh  if  it 
had  been  stopped  on  the  way  and  started  anewr  by  another  person,  a  new  cniiee 
wonld  thns  have  intervened  'back  of  which  any  snbsequent  injury  ooold  not 
have  been  traced.  Proximity  of  cause  has  no  necessary  connection  with  con- 
tiguity of  space  or  nearness  in  time.  The  slow  match  which  causes  an 
explosion  after  much  time  and  at  considerable  distance  from  the  ignition,  and 
the  libellous  letter  which  is  carried  from  place  to  place  by  different  hnnds 
before  publication,  produces  an  injurious  result  which  is  as  proximate  to  the 
cause  and  as  direct  a  sequence  as  if  in  the  one  ease  the  explosion  had  iieen 
Instantaneous,  and  in  the  other  the  author  had  called  his  neighbors  together 
And  read  to  them  his  libel."  No  doubt  the  man  who  sets  the  stone  rolling  is 
liabla  for  the  direct  injury  to  any  number  of  different  persons,  but  sappoee 
the  first  person  struck  falls  down  the  hill,  and  at  the  bottom  strikes  another, 
would  the  man  who  set  the  stone  rolling  be  liable  for  the  injury  to  the  latter  f 
That  is  a  different  question.  Unless  the  doctrine  of  the  Kerr  and  Mjf<m  oaaef« 
is  law,  the  man  who  accidentally  fired  the  cow-shed  by  tipping  over  the  lamp 
in  Chici^o  was  liable  for  the  confiagration  of  the  whole  city.  Or  suppose  one 
should  negligently  keep  a  mad  dog,  which  should  bite  another  dog,  and  the 
virus  should  in  like  manner  be  com.municated  through  sis  dogs  to  a  man, 
would  the  keeper  be  liable  to  that  man  ?  Distance  of  space  or  time  is  nothing, 
it  is  true;  but  intervening  and  unexpected  agencies  of  commaaication,  through 
which  spaoe  and  time  are  bridged,  are  sometfamg  to  be  taken  into  aooount. 
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NeffUiable  instrumerU — dr^  — parol  evidence  to  vary  liabOU$f. 

Parol  evidence  of  an  agreement  between  payee  and  drawer  that  the  dra^rer  of 

a  bill  was  not  to  be  liable  is  inadmissible. 

ACTION  on  bills  of  exchange.     The  opinkm  states  the  facts. 
The  plaintiff  had  judgment  below. 

John  W.  Herron,  for  plaintiff  in  error. 

Jordan  i&  Jordans,  for  defendant  in  error. 

Owen,  C.  J.  If  the  trial  court  properly  excluded  the  eridence 
offered  by  the  defendant  below  to  prove  that  it  was  agreed,  at  the 
time  the  bills  of  exchange  in  suit  were  drawn,  that  he  was  not  to 
be  liable  thereon  as  drawer,  the  judgment  below  should  be  affirmed. 
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The  real  issue  tendered  by  the  answer  was  that  Kent  took  the 
bills  of  exchange  in  payment  of  the  debt  of  $3^014.95  which  was 
due  from  the  defendant^  Cammings,  to  him,  and  agreed  to  release 
the  former  from  all  liability  for  the  same.  A  careful  inspection  of 
the  answer  fails  to  disclose  any  aYerment  that  Kent  agreed  to 
release  Cummings  from  his  liability  as  drawer  of  the  bills,  or  that 
there  was  any  agreement  that  the  only  purpose  in  drawing  the  bills 
was  to  effect  an  assignment  of  the  debt.  If  we  assume  the  facts 
alleged  in  the  answer  to  be  preyed  as  fully  as  averred,  they  would 
fitill  fall  far  short  of  establishing  a  defense  to  the  action  on  the  bills 
of  exchange.  They  may  have  been  taken  in  payment  of  the  account, 
and  Gummii^  thereby  released  from  all  liability  thereon;  but  the 
action  was  net  upon  the  account^  but  upon  the  bills  given  for  its 
payment*  The  evidence  offered  was  properly  excluded,  as  being 
irrelevant  to  the  issues  joined. 

We  do  not  find  it  necessary  however  to  rest  our  determination  of 
the  case  solely  upon  this  ground.  Assuming  for  the  purposes  of 
the  case,  that  the  issues  were  broctd  enough  to  invite  an  inquiry 
into  the  facts  which  were  sought  to  be  proved  by  the  evidence 
offered,  was  it  competent  to  establish  such  facts  by  oral  testimony? 

The  liability  assumed  by  the  drawing  of  a  bill  of  exchange  is 
clearly  recognized  by  the  law.  The  mere  act  of  drawing,  a  bill 
imports  the  most  certain  and  precise  contract,  for  presumed  ade-  . 
quate  consideration,  that  the  bill  shall  be  accepted  and  paid,  and 
that  if  it  is  not,  the  drawer  will  pay  it.  Wood  v.  Surrelh,  89  LL 
107;  Chitty  Bills,  147.  It  is  a  firmly  settled  principle  that  parol 
evidence  of  an  oral  agreement  alleged  to  have  been  made  at  the 
time  of  the  drawing,  making  or  indorsing  of  a  bill  or  note,  can- 
not  be  permitted  to  vary,  qualify  or  contradict,  to  add  to  or  sub- 
tract  from,  the  absolute  terms  of  the  contract.  Pars.  Notes  and 
BiUs,  501. 

The  evidence  which  the  court  excluded .  in  the  case  at  bar  was 
offered  for  the  purpose  of  proving  that  at  the  time  of  the  drawing 
and  delivery  of  the  bUls  in  suit,  it  was  agreed  between  the  payee 
and  drawer  that  the  latter  should  not  .bo  liable  as  such  drawer.  If 
this  was  not  an  attempt  to  conti*adict  the  plain  terms  of  the  con- 
tract as  the  law  interprets  it,  it  is  not  easy  to  conceive  of  a  case 
which  would  present,  such  a  question. 

Morn's  v.  Faurot,  21  Ohio  St.  155;  s.  c,  8  Am.  Rep.  45,  is  cited, 
to.suppprt  the  view  contended  for  by  Cummings. 
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This  was  a  suit  by  the  indorsee  against  the  indorser  of  a  promis- 
sory note.  The  defense  was  that  the  indorsement  was  not  made  in 
the  regular  coarse  of  business,  but  that  the  plaintiff  had  agreed 
with  the  makers  to  take  up  the  note^  and  that  'Hhe  indorsement 
was  made  with  the  express  understanding  and  agreement  that  this 
indorsement  was  to  be  used  by  the  plaintiff  only  as  evidence  t^ 
Cochran  &  McElroy  that  he  had  paid  off  their  indebtedness  on  the 
note  to  the  defendants,  and  that  it  was  made  for  no  other  purpose 
whatever/' 

McIlyaine,  J.,  says:  ''That  parol  testimony  is  inadmissible  to 
contradict  or  vary  the  terms  of  written  instruments,  and  that  the 
contract  of  an  indorser  of  a  promissory  note,  whether  the  indorse- 
ment be  in  blank  or  otherwise,  within  the  meaning  of  that  rule,  as 
general  propositions  of  law  are  true,  may  be  admitted  for  the  pur- 
poses of  this  case.  But  the  question  in  the  case,  as  we  understand 
it,  was  not  as  to  the  terms  of  the  contract,  or  the  nature  or  extent 
of  the  indorser's  liability,  but  whether  there  was  any  contract  at  all 
out  of  which  any  liability  could  arise." 

It  will  be  seen  that  this  case  expressly  recognizes  the  rule  which 
the  trial  court,  in  the  case  at  bar,  applied  in  excluding  the  evidence 
offered  "  as  to  the  terms  of  the  contract,  or  the  nature  or  extent  of 
the  liability  "  of  the  drawer. 

Dye  V.  Scoti,  35  Ohio  St.  194;  s.  c,  35  Am.  Bep.  604,  is  relied 
upon  as  decisive  of  the  case  at  bar,  in  that  it  establishes  the  admis- 
sibility of  the  evidence  which  the  trial  court  excluded.  The  propo- 
sition declared  by  the  court  in  that  case  is:  ''Oral  testimony  is 
admissible  to  prove  that  the  indorser,  as  between  himself  and  the 
indorsee,  at  the  time  of  indorsing  a  note  in  blank,  waived  demand 
and  notice/'  We  are  not  called  upon,  nor  have  we  any  disposition, 
to  question  the  entire  soundness  of  this  proposition,  and  the  language 
of  GiLMOUE,  J.,  which  is  relied  upon  by  the  plaintiff  in  error,  must 
bo  read  and  construed  in  the  light  of  the  question  before  the  court 
and  not  as  declaratory  of  a  rule  which  was  not  at  all  necessary  to  a 
solution  of  that  question.  The  rule  established  by  that  case  is  sup- 
ported by  authorities  which  rigidly  adhere  to  the  principle  which 
guided  the  trial  court.  1  Pars.  Notes  and  Bills,  584;  Dan.  Neg. 
Inst,  g  1093;  Edw.  Notes  and  Bills,  §  861;  Boyd  v.  Cleveland,  4 
Pick.  525;  La7ie  v.  Steward,  20  Me.  98;  Fuller  v.  McDonald,  8 
Greenl.  213;  s.  o.,  23  Am.  Dec.  499. 

Woody,  Surrella,  89  111.  107,  is  an  instructive  case,  presenting 
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striking  analogies  to  the  case  at  bar.  One  of  several  jadgment 
debtors  gave  a  bill  of  exchange  on  a  third  person^  whose  acceptance 
was  procured  in  satisfaction  of  the  judgment.  It  was  held  that 
evidence  of  a  parol  agreement  at  the  time  of  the  drawing  of  the  bill, 
to  release  the  drawer  from  all  liability  on  the  draft,  wjis  inadmissi- 
ble. Here  the  judgment  was  paid  by  the  drawing  and  acceptance 
of  the  bill;  bat  evidence  of  a  contemporaneous  parol  agreement  that 
the  drawer  was  not  to  be  liable  as  such,  was  excluded. 

It  was  further  held  in  this  case,  that  the  liability  of  a  drawer  of 
an  inland  bill  of  exchange  is  fixed  by  presenting  the  draft  on  the 
day  of  its  maturity,  and  notice  of  its  dishonor.  It  was  also  held 
that,  "  The  rule  is  familiar,  that  an  agreement  cannot  exist  partly 
in  writing  and  partly  in  parol,  or  that  verbal  terms  or  conditions 
cannot  control  tlie  rights  or  liabilities  of  parties  to  commercial 
paper." 

While  there  is  not  entire  uniformity  in  the  authorities  upon  the 
question,  their  decided  weight  will  be  found  to  support  the  prin- 
ciple that  evidence  is  not  admissible  to  prove  a  contemporaneous 
parol  agreement  that  the  liability  of  the  drawer  of  a  bill  of  exchange 
is  not  to  be  enforced.  1  Dan.  Neg.  Inst.,  §  80;  Martin  v.  Cole^ 
104  TJ.  S.  30;  Bigelow  v.  Collon,  13  Gray,  309;  3.  c,  74  Am.  Dec. 
C3.J;  Davis  v.  Randall,  115  Mass.  547;  s.  c,  15  Am.  Rep.  146; 
Barilett  v.  Lee,  33  Ga.  491;  Day  v.  TJiompson,  65  Ala.  269; 
Barnard  v.  Oaslin,  23  Minn.  192;  s.  c,  23  Am.  Dec.  499; 
Crockery.  Oelchell,  23  Me.  392;  Fuller  v.  McDonald,  SGreenl.  213; 
s.  c,  23  Am.  Dec.  499;  Tankersley  v.  Graham,  8  Ala.  247;  Stuhhs 
V.  Goodall,  4  Ga.  106;  Wilson  v.  Black,  6  Blackf.  509;  Holton 
V.  McCormick,  45  Ind.  411;  Stack  v.  Beach,  74  Ind.  571;  s.  c„  39 
Am.  Rep.  113;  Woodward  v.  Foster,  18  Gratt.  200;  Barry  v.  Morse, 
3  X.  n.  132;  JTeaverin  v.  Donnell,  7  Sm.  &  M.  244;  s.  c,  45 
Am.  Dec.  302;  Heaths.  YanCott,  9  Wis.  510.  This  is  also  the  rule 
ill  England.  Hoare  v.  Grahams  3  Camp.  57;  Abrey  v.  Crux, 
L.  R.  5  Com.  P.  37;  Bell  v.  Lord  Ingestre,  12  Q.  B.  317;  see  also 
Forsythe  v.  Kimiall,  91  U.S.  291;  Specht  v.  Howard,  16  Wall.  664. 

Judgment  affirmed. 
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Chn^HnHomd  Imm* — eo$tiempi — TKftual  ta  parodMme  booktif^flfre  leffitiatwrn  earn- 

mUteek 

A  standing-committee  on  elections  of  a  house  of  the  legislature,  with  po'wer  to 
send  for.  persona  and  papers,  may  command  a  clerk  of  a  court  of  oonuDon 
pleas,  having  custody  of  a  poU-book,  to  prodnce  it  on  an  iuvegtlgation, 
although  this  may  inrolve  the  removal  of  the  book  to  another  connty  tJam 
that  of  his  ofilee;  and  on  his  refusal  sach  bouse  may^  commit  him  for  ooa- 
templL 

TJABEAS  CORPUS.     The  opinion  shows  the  case. 
Baker  £  Goodhue,  for  petitionej*. 

Jacob  A,  liobier,  attorney-general,  G^rge  IT,  Nash,  and  Jesse 
L,  Cameron,  for  respondent. 

OwEi^^.C.  J.  L  It  is  maintained  on  behalf  of  the  petitioDer 
that  neither  the  house  of  representatives  nor  its  committee  had 
power  to  command  him  to  remove  any  of  the  poll-books  committed 
to  his  custody  from  his  office  and  take  them  out  of  his  county. 
This  claim  is  based  upon  the  assumption  that  section  29G1  of  the 
Revised  Statutes  requires  that  the  poll-books  shall  remain  in  his 
office  and  not  be  removed  therefrom  under  any  circumstances. 

This  section  provides  that:  ''After  canvassing  the  votes  in  the 
manner  aforesaid,  the  judges,  before  they  disperse,  shall  put  under 
cover  one  of  the  poll-books,  seal  the  same  and  direct  it  to  the  clerk 
of  the  Court  of  Common  Pleas  of  the  county;  and  one  of  the  judges 
(to  be  determined  by  lot,  if  they  cannot  otherwise  agree),  shall 
convey  the  same  to  the  clerk  at  his  office,. within  three  days  from 
the  day  of  election ;  and  the  other  poll-book  shall  be  forthwith 
deposited  with  the  clerk  of  the  township,  or  the  clerk  of  the  muni- 
cipal corporation,  as  the  case  may  require,  there  to  remain  for  the 
use  of  any  person  who  may  choose  to  inspect  the  same  after  the 
expiration  of  the  time  within  which  any  legal  notice  of  the  contest 
could  be  given." 
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It  requires  bat  a  casual  examination  of  this  section  to  show  that 
the  contention  of  the  petitioner  proceeds  npon  a  misconstruction  of 
it;  that  the  words  '^  there  to  remain  "  have  relation  not  to  the  poll- 
book  which  is  to  be  conveyed  to  the  clerk  of  the  Ck}aTt  of  Common 
Pleas,  but  to  ''  the  other  poll-book/'  which  is  to  be  deposited  with 
the  clerk  of  the  township  or  municipal  corporation. 

That  this  position  of  the  petitioner  is  untenable^  clearly  appears 
from  the  provisions  of  sections  2998,  2999,  and  3001,  3003,  3004 
Bev.  Stats.  These  sections  are  more  fully  considered  in  the 
third  paragraph  of  this  opinion.  They  clearly  contemplate  a  trial 
before  that  branch  of  the  general  assembly  to  which  a  contest  is 
taken  on  appeal,  and  the  production  before  such  house,  or  a  com- 
mittee acting  for  it,  of  the  returns  of  an  election  which  is  being 
investigated. 

The  right  of  the  house  to  command  the  production  before  it,  or 
its  committee,  of  the  papers  named  in  the  snbpoBna,  and  of  the 
witness  to  produce  them,  is  clear. 

2.  It  is  further  maintained  in  behalf  of  the  petitioner,  that  even 
if  it  was  lawful  for  him  to  produce  before  the  committee  at 
Gohxmbns  the  poll-book  demanded,  the  house  had  no  power,  upon 
bis  refusal  to  produce  it,  to  commit  him  as  a  punishment  for  con-- 
tempt  of  its  authority. 

The  case  of  Anderson  v.  Dunn,  6  Wheat.  204  (decided  by  the 
Supreme  Court  of  the  United  States  in  1621),  declared  the  doctrine 
that  representative  bodies  in  America  possessed  inherently  the 
power  to  punish  for  contempt.  For  sixty  years  following  this 
decision,  its  authority  remained  unquestioned  in  this  country.  The 
repeated  and  unqualified  declarations  of  this  principle  by  courts 
and  text- writers  are  to  be  traced  to  this  case.  Maurice  v.  Dyer,  2 
Greene,  165;  Yates  v.  Lansing,  9  Johns.  396;  s.  c,  6  Am.  Dec.  290; 
1  Burr's  Trial,  352;  United  States  v.  Hudson,  TCranch,  32;  1  Kent 
Com.  300;  United  Slates  v.  New  Bedford  Bridge,  1  W.  &  M.  401; 
Tenners  case,  23  N.  H.  162;  State  v.  Oopp,  15  N.  H.  212. 

The  later  case  of  Kilbourn  y.  Thompson,  103  TJ.  8. 108,  is  relied 
npon  by  counsel  for  petitioner  as  an  authority  in  sux>port  of  his 
position,  and  as  overruling  Anderson  v.  Dunn, 

In  the  case  of  Kilbourn  v.  Thompson,  the  plaintiff  had,  on  pro- 
ceedings similar  to  those  taken  in  the  present  case,  been  oonricted 
of  a  contempt,  and  sentenced  by  the  house  of  representatiTes  of 
Congress  to  imprisonment.  It  appeared  on  the  face  of  the  proceed- 
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ings,  that  the  contempt  consisted  of  his  refusal  to  answer  a  questioa 
propounded  by  a  committee  of  the  house  appointed  by  a  resolution, 
which  was  set  forth.  This  resolution  directed  the  committee  to 
investigate  certain  business  transactions  in  which  the  United 
States  government  was  interested  simply  as  a  creditor  of  one  of 
the  parties,  and  that  the  Supreme  Court  held  that  the  preamble  and 
resolution  under  which  the  committee  was  appointed  showed 
upon  their  face  that  the  investigation  ordered  did  not  have  for  its 
object  any  legislative  action,  or  the  impeachment  of  any  officer  of 
the  government,  but  the  collection  of  a  debt  owing  to  the  govern- 
ment, a  power  which  Congress  could  not  exercise,  but  which  was 
vested  only  in  courts  of  justice;  that  in  ordering  such  an  investiga- 
tion, the  house  of  representatives  exceeded  the  limits  of  its  powers, 
and  consequently  the  committee  had  no  authority  to  require  the 
plaintiff  to  testify  before  it.  On  this  sole  ground,  the  decision  of 
the  court  was  placed,  but  in  arriving  at  this  conclusion,  several 
important  points,  which  have  a  bearing  upon  the  question  now 
before  us,  were  discussed  in  the  highly  instructive  opinion  of  Jus- 
tice Miller, 

It  may  be  conceded  that  so  far  as  Anderson  v.  Dunn  declared  the 
doctrine  that  representative  bodies  in  this  county  possess,  inherently, 
the  general  and  unlimited  power  to  punish  for  contempts,  it  is 
overruled  by  Kilbourn  v.  Tliompson,  but  so  far  as  it  has  application 
to  the  questions  now  before  us,  its  authority  remains  unshaken  by 
the  latter  case. 

This  is  apparent  from  the  following  language  of  the  syllabus  of 
JKilbaurny.  Thompson:  '' ^^Z^f,  that  although  the  house  can  punish 
its  own  members  for  disorderly  conduct,  or  for  failure  to  attend  its 
sessions,  and  can  decide  cases  of  contested  elections,  and  determine 
the  qualifications  of  its  members,  and  exercise  the  sole  power  of 
impeachment  of  officers  of  the  government,  and  may,  where  the 
examination  of  witnesses  is  necessary  to  the  performance  of  these 
duties,  fine  or  imprison  a  contumacious  witness  —  there  is  not  found 
in  the  Constitution  of  the  United  States  any  general  power  vested 
in  either  house  to  punish  for  contempt/' 

In  the  course  of  a  very  learned  and  able  opinion,  Justice  Miller 
says:  '*  Each  house  is  by  the  Constitution  made  the  judge  of  the 
election  and  qualification  of  its  members.  In  deciding  on  these, 
it  has  an  undoubted  right  to  examine  witnesses  and  inspect  papers, 
subject  to  the  usual  rights  of  witnesses  in  such  cases;  and  it  may 
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be  that  a  witnees  would  be  subject  to  like  punishment  at  the  hands 
of  the  body  engaged  in  trying  a  contested  election,  for  refusing  to 
testify,  that  he  would  if  the  case  were  pending  before  a  court  of 
judicature/' 

Here  is  a  recognition  of  the  power  which  the  house  exercised  in 
the  case  at  bar. 

The  case  of  McDonald  v.  Keeler,  39  Hun,  563,  which  is  relied 
upon  by  the  petitioner,  is  not  an  authority  against  the  power  of 
the  house  to  commit  for  contempt,  a  witness  in  an  election 
contest,  for  the  reasons  (1)  that  as  counsel  concede,  it  was  reversed 
by  the  Court  of  Appeals  of  that  State  (99  N.  Y.  463)  ;s.  c,  52  Am. 
Bep.  49;  and  (2)  that  while  denying  the  power  of  a  branch  of  the 
general  assembly  to  punish  for  contempt  in  the  peculiar  case  before 
it.  Learned,  J.,  qualified  the  general  rule  in  the  following  lan- 
guage: 

''Here,  then,  we  must  notice  that  by  the  Constitution  the  legis- 
lature has  certain  judicial  powers.  Each  branch  is  the  judge  of 
the  qualifications  of  its  own  members.  This  power  is  judicial  in 
character,  though  often  partisan  in  fact.  There  is  a  power  to  re- 
move certain  judicial  officers.  There  is  a  power  of  impeachment. 
These  are  judicial  powers.  They  imply  a  decision  on  past  occur- 
rences, and  a  giving  judgment  accordingly.  It  may  be  therefore 
that  in  all  actions  of  this  kind,  the  senate  and  assembly  may 
rightfully  enforce  the  same  power  of  punishing  for  refusing  to 
answer  questions  which  is  exercised  by  courts.  These  cases  there- 
fore we  exclude  from  consideration." 

The  Constitution  of  Ohio  ordains  (art.  2,  §  6)  that: 

''  Each  house  shall  be  judge  of  the  election,  returns  and  qualifi- 
cations of  its  own  members.^' 

The  house  of  representatives  was  exercising,  through  its  com- 
mittee, the  power  thus  conferred,  at  the  time  of  the  commitment 
of  the  petitioner. 

The  power  to  enforce  the  attendance  and  testimony  of  witnesses, 
and  the  production  of  papers  affecting  the  election  of  its  members, 
is  indispensable  to  the  efficient  exercise  of  the  power  conferred. 

That  the  power  to  commit  a  recusant  witness  for  contempt  in 
disobeying  the  command  of  a  subpoena  issued  in  the  due  course  of 
an  investigation  affecting  the  election  of  any  of  its  members,  is  in- 
Tested  in  each  house,  is  now  too  fit-mly  established  to  be  considered 
a  debatable  question. 
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Att(kr»m  v.  Dunn,  6  Wheat.  204;  KMpurn  y.  TMampsMy  103 
IT.  S.  168;  McDamaU  v.  Kcder,  59  Hun,  563;  s.  c,  99  X.  Y.  463; 
&  c,  5^  Am.  Bep.49;  Eapalje  Contempts,  §  2,  and  cases  tiiere 
cited. 

3.  Couitsel  ior  petitioner  maiatams,  farther,  that  the  only  power 
conferred  by  statate  on  each  house  to  proceed  against  a  disobedient 
iritiiess  for  contempt  of  its  nathoiity  is  deriv^il  irom  section  52, 
fievised  Statutes,  and  that  the  power  therein  attempted  to  be 
conferred  is  too  vague  and  indefinite  retgarding  tlie  mode  of 
paaialiment  to  be  capable  of  legal  enforcement. 

Section  50,  Reyiaed  Statutes,  provides:  ^'  That  a  chairman  may 
isEPue  subpoenas;"  section  51  provides  to  whom  subpoBuas  shall  be 
directed,  4iad  ]^w  served,  and  the  form;  and  section  52  provides 
panishmeut  for  disobeying  the  subpoena,  or  refusing  to  answer,  or 
refusing  to  produce  books  or  papers. 

Section  52  provides:  '^Whoever  willfully  fails  to  appear  in  obe- 
dienoe  to  JBUch  subpoena,  or  appears  and  refuses  to  answer  any  ques- 
tion pertinent  to  the  matter  of  inquiry,  or  declines  to  produce  any 
paper  or  reoord  in  his  possessixmor  control,  shall  be  liable  to  the  pains 
and  peiudties  for  contempt  of  the  authority  of  the  general  assem- 
bly *  *  *  acoording  to  parliamentary  rules  and  usages  in  case 
of  contempt;  aad  the  chairman  of  the  committee  before  which  such 
person  fails  to  ap]^»ear,  or  refuses  to  answer,  or  produce  a  paper  or 
neoord,  as  a£iMPesaid»  on  the  order  of  the  committee  or  a  sub-oom- 
mittee,  eball  report  the  facts  to  the  proper  branch  of  the  general  as- 
sembly, on  like  order,  issue  a  warrant  for  the  arrest  and  conveyance 
of  the  witness  before  that  branch,  to  answer  for  the  contempt;  and 
tine  6ergfiaut-at-arms^  or  sheriff,  to  whom  such  warrant  is  directed, 
shall  forthwith  execute  the  same,"  etc. 

Rukss  have  been  adopted  by  the  house  to  effectuate  the  provisions 
of  this  section. 

Counsel  for  petitioner  repeatedly  asserts,  during  his  argument, 
that  it  is  eonoeded  that  the  only  statutory  power  to  conim.it  for 
eontompt  is  to  be  found  in  this  section  (52).  By  whom  this  con- 
cession is  ittade  we  are  not  advised,  Oertainly,  this  court  has  not 
made,  nor  is  it  bound  by  any  such  concession. 

On  tike  ooBLtmry,  wie  find  that  express  statutory  power  is  given  ixi 
make  tfa«  oixler  by  ivhich  the  petitioner  was  placed  in  the  custody 
hwBBL  vhich  he  seeks  to  be  discharged  by  the  procoeding  we  are  re- 
viewing. 
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SeetioD  3003^  Bevised  Slatates,  pvovidesy  gHtenllj,  for  an  appeal 
tOy  and  contcsi  before,  either  branch  of  the  general  asBembly,  of 
the  right  of  a  permsk  declared  elected  thereto.  Secticm  3004  prc^ 
vifdeB  that  the  proviaioii&  of  sectioiu  2998^  ^999  and  3001  (reiatiBg 
to  conteela  for  oountj  offices),  shall  applj  to  contests  for  seaAs  in 
the  general  assembly.  Section  2d9S  proTides,  that"  the  officers 
anthorizred  to  take  deposkione  maj  iasoe  ^'  subpoenas  dttce^  ieewm 
for  the  prodaetion  of  the  books,  papers,  baDotR,  ot  thhtga  relating 
to-  such  election ;  and  the  j  ma j  compel  the  attendance  of  witnesaea, 
and  the  production  of  e^ery  thing  named  in  the  sobpeeuasi.^' 

Section  2999  pn^rides  that:  ^^  Whoever  ref  ases  te  obey  such  sub- 
poBna  duces  feeum,  or  to  prodnee  any  books,  papers,  ballots,  or 
things  in  his  possession,  or  under  his  control,  named  in  sneh  ^mt, 
shall  be  committed  te  the  jail  of  the  county  by  the  justices  or  other 
officer;  there  to  remain  until  he  produces  the  things  called  for.'' 

Section  3001  prorides  that:  '^  On  the  trial  either  party  may  in- 
troduce oral  testimony,  or  depositions  of  witnesses  tak^i  as  pro- 
Tided  in  civil  actions;  and  whenevev  any  amission,  defect^  or  error 
oecnrs  in  the  proceedings  of  an  officer,  in  declaring  or  certifying 
that  a  person  was  duly  elected  to  an  office,  the  same  ma^  be  cor- 
rected by  oral  or  other  testimony  offered  at  the  hearing  of  any  pre- 
liminary proceeding,  or  at  thetriaU' 

These  proTisions,  having  been  thu&  engrafted  upcn  those  for  oo»- 
test  for  membei^iip  of  either  hensa,  famisk  specific  warrant  for 
the  action  of  the  boofle  in  the  case  before  us.  Tliis  renders  un- 
necessary any  further  discvssionr  of  the  prorisioiis  of  section  52,  or 
the  rules  of  the  house,  so  far  as  thcv  relate  to  commitment  of 
^•itneBaesfareo»t«apt. 

4.  The  questions  we  have  been  considering  were  incidentally  in- 
volved in  the  case  of  Dalten  v.  Staie,  43  Ohio  St.  652.  This  court 
there  held  that  the  jurisdiction  conferred  by  the  Constitution  upon 
each  hottse  to  '^  jndge  of  the  election  retoms,  and  qaalifications  of 
its  own  members,"  is  supreme  and  exclusive,  and  that:  ''  lu  a  con- 
test in  either  house,  the  broadest  range  is  given  contestants  to  purge 
the  ballot  and  retoms  d  the  conseqnencea  ol  neglect,  mistake,  fraud 
and  crime,  from  the  opening  of  the  polls  to  the  final  declaration  of 
the  result." 

The  pertinency  of  this  languaget  to  the  case  before  us  is  empha- 
moced  fay  the  fact  that  it  was  used  with  ref eronee.  among  other  things, 
to  the  very  paper  (then  before  this  court)  whose  prodnotion  was 
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commanded  by  the  sabpcena  issued  in  the  case  at  bar.  It  was  used 
to  support  the  proposition  that  a  contest  before  either  house  afforded 
a  complete  and  adequate  remedy  for  frauds  neglect,  or  crime  at  the 
election  or  in  making  up  the  returns  thereof.  If  it  be  true  that 
neither  house  of  the  general  assembly  has  power  to  compel  the  pro- 
duction before  it,  or  a  committee  acting  for  it,  in  the  trial  of  a  con- 
test involving  the  election  of  a  member,  of  the  returns  and  other 
papers  affecting  such  election,  the  declaration  of  this  court  iu  the 
case  last  cited  is  but  a  false  pretense,  and  a  contest  in  either  house 
is  not  an  adequate  remedy  for  the  contestant. 

The  parties  to  such  a  contest  are  entitled  to  the  enlightened  judg- 
ment of  each  member  of  the  house  upon  the  questions  involved  in 
the  contest 

Where  a  full  understanding  of  such  questions  requires  a  personal 
inspection  of  the  returns  of  the  election,  it  is  the  right  of  each  party 
to  the  contest  to  ask  that  they  be  brought  within  reach  of  each 
member  whose  vote  is  to  aid  in  the  final  determination  of  the  con- 
test. With  the  thoroughness  of  the  investigation  dependent  wholly 
upon  the  pleasure  or  caprice  of  witnesses,  and  without  the  power 
to  enforce  their  attendance  and  testimony  and  the  production  of 
papers,  by  such  means,  if  necessary,  as  the  house  of  representatives 
used  in  the  present  case,  it  would  be  worse  than  an  absurdity  to 
say,  as  did  this  court  in  the  case  last  cited,  that:  '^  In  a  contest  in 
cither  house  the  broadest  range  is  given  contestants  to  purge  the 
ballot  and  returns  of  the  consequences  of  neglect,  mistake,  fraud 
and  crime,  from  the  opening  of  the  polls  to  the  final  declaration  of 
the  result." 

Judgment  affirmed. 


Makhattak  Lifb  Insurangb  Gompaky  v.  Smith. 

(44  Ohio  St    156.) 

Inturanee  —  Hfe  —  husband  for  totfe  —  change  of  beneficiary  —  noiics. 

An  insarance  policj  was  issued  to  a  wife  on  the  ]ife  of  her  husband,  entitling 
the  wife  to  have  the  profits  applied  on  the  premiums  annually.     The  hus- 
band kept  the  policy  and  paid  the  premiums.      The  husband  and  wife  sepa- 
rated, and  the  company  knowing  this  fact,  and  without  notice  to  the  wife 
entered  into  negotiations  with  the  husband  for  a  surrender  and  for  the  issue 
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of  a  new  policv  payable  to  his  estate,  pending  which  the  husband  died  leav- 
ing a  premium  due  and  unpaid,  of  which  the  wife  was  not  notified,  ffeld^ 
that  the  company  could  not  forfeit  the  policy.* 

ACTION  on  a  life  insarance  policy.     The  opinion  and  head-note 
state  the  facts.     The  plaintiff  had  judgment  below. 

McOvffey  d  Morrill,  for  defendant. 

Jolui  W.  Herrgn  and  Nathaniel  H.  Davis,  contra. 

SPE\n,  J.  At  the  outset  we  inquire:  Ilad  the  husband,  inde- 
pendent of  any  relation  as  agent  for  the  wife,  power  to  surrender 
the  policy?  He  could  stop  paying  premiums.  That  would  have 
left  tlie  wife  to  continue  the  policy  in  force  for  its  full  amount  by 
herself  making  payment  of  premiums;  or  she  could  hare  declined 
to  pay  and  received  a  paid-up  policy  for  a  lesser  amount,  and  this 
she  would  do,  not  by  the  grace  or  favor  of  the  company,  nor  yet  by 
virtue  of  any  new  agreement  with  the  company,  but  by  force  of 
the  original  contract  and  the  law  applicable  thereto. 

It  is  now  too  well  settled  to  admit  of  dispute  that  a  beneficiary, 
for  whose  benefit  a  promise  has  been  made  by  one  upon  a  sufficient 
consideration  moving  from  a  third  person,  may  maintain  an  action 
upon  that  promise;  and  if  the  beneficiary  has  acted  on  the  promise 
so  as  to  have  changed  position,  or  acquired  a  vested  right,  the  con- 
tract cannot  be  changed  without  his  consent.  The  case  at  bar  is  a 
stronger  csise  than  the  one  supposed,'  in  that  the  application  was 
made  v\  the  name  of  the  wife  and  the  contract  itself  made  directly 
with  her,  though  the  risk  was  on  the  life  of  the  husband.  There 
was  value  in  the  policy,  and  at  least  to  that  extent  the  wife's  right 
in  it  was  a  vested  right.  She  was  the  beneficiary  named  in  it,  and 
upon  l)oth  reason  and  authority  we  think  it  clear  that  no  new  con- 
tract or  arrangement  of  any  kind  which  affects  the  vested  rights  of 
the  beneficiary  in  the  policy  can  be  made  with  the  company  alone 
by  the  insured.  Cliss  on  Life  Insurance,  sections  337,  3-15,  571, 
and  the  cases  cited  by  counsel,  abundantly  sustain  this  position. 
We  conclude  that  the  husband,  in  this  case,  had  no  power  to  sur- 
render tbe  policy  merely  because  he  was  the  insured  party  and  had 
paid  premiums.  Had  he  any  other  standing  regarding  the  transac- 
tions which  gave  him  such  right?     In  the  payment  of  premiums  he, 

♦  See  Nat.  Life  Ins.  Co.  v.  HaUi/  (78  Me.  268),  57  Am.  Bep.  807. 
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in  lovr,  was  her  agent.  If  he  had  the  right  to  act  for  her  at  all  it 
was  becanse  of  this  relation  as  agent  Was  he  her  agent  at  the 
time  he  attempted  to  surrender  this  policy?  and  what  was  the  com- 
pany^ with  the  knowledge  furnished  by  the  letters  as  to  his  attitude 
toward  his  wife,  bound  to  understand?  By  his  letter  of  April  27. 
in  which  he  inquires  if  the  policy  could  be  transferred,  he  gave  the 
company  to  understand  that  he  was  seeking  a  result  on  the  face  of 
the  transaction  inconsistent  with  her  interests.  This  was^  of  itself, 
significant  and  snggeBtive.  And  when  it  was  followed  by  the  letter 
of  May  3,  giving  the  information  that  his  wife  had  separated  from 
him  and  sued  for  alimony,  and  renewing  his  request  that  the  policy 
be  made  payable  to  his  estate  because  he  was  obliged  to  provide  her 
with  alimony,  and  because  she  was  no  longer  a  wife  to  him,  it  is  idle 
to  claim  that  the  company  was  not  apprised  of  facts  from  which  it 
was  bound  to  presume  that  his  relation  of  agent  had  ceased.  He 
could  not  have  made  the  fact  clearer  had  he  included  a  direct  state- 
ment to  that  effect.  The  relation  of  principal  and  agent  implies 
trust,  confidence.  Here  was  an  antagonism  and  a  direct  effort  to 
sacrifice  her  rights  for  his  benefit.  The  company  was  bound  to 
know  that  as  agent  he  could  not  lawfully  do  that.  The  husband 
not  having  any  authority  then,  cither  by  reason  of  having  paid  pre- 
miums, or  by  his  position  as  the  insured  in  the  policy,  nor  yet  as 
agent  for  the  wife,  to  make  a  surrender,  it  follows  that  the  attempted 
surrender  of  the  policy  was  inoperative,  and  that  the  rights  of  the 
beneficiary  were  not  impaired  by  the  attempt. 

But  the  company  claims,  that  independent  of  the  question  of 
surrender,  there  can  be  no  recovery  beyond  the  sum  of  $810, 
becanse  the  policy  was  forfeited  by  the  failure  to  pay  the  premium 
due  June  4,  1880.  To  this  it  is  replied  that  there  could  be  no  for- 
feiture without  notice  to  the  beneficiary,  such  as  had  been  uni- 
formly given  during  the  entire  life  of  the  policy,  and  that  she  had 
not,  up  to  the  commencement  of  the  suit,  been  notified  either  of 
the  amount  of  the  premium  to  be  paid,  or  of  any  purpose  on  the 
part  of  the  company  to  forfeit  the  policy.  On  this  question  of 
notice  the  company  insists  that  the  notice  given  the  husband  wa?, 
in  law,  a  notice  to  the  wife,  for  that  whatever  was  the  fact  as  to  his 
agency  at  the  time  his  letters  to  the  company  were  written;  they  do 
not  show  when  the  separation  took  place,  and  for  all  that  appeanF, 
it  was  after  the  notice  of  April  24,  1880,  was  received  by  him.  We 
oonfess  wo  are  unable  to  peroeive  the  force  of  this  claim*    As  early 
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as  the  :^h  of  April,  five  d»yB  alter  tbe  notice  was  mailed,  the  com- 
paii]r  woa  ^>praed  thai  Smith  was  acting-  coirtrarj  to  the  interests 
oi  hiiirrfey  and  seven  days  later  a  f nil  diselosnre  of  bis  purpose 
was  made.  In  the  Kght  of  these  facts,  and  of  the  irresistible 
inferences  to  be  drawn  from  them,  it  will  hardly  do  to  claim 
serioaely  tbat  the  company  was  justified  in  assuming  that  he  was 
agent  far  the  wife  April  ^Itb.  As  matter  of  fact,  the  alimony  snit 
had  then  been  pending  aboat  six  months.  It  being  shown  there- 
fore tbat  notice  to  the  hnsband  waa  not  notice  to  the  wife,  and  it 
appearing  farther  that  she  had  no  actnal  notice,  we  are  led  to 
inquire  what  effect  this  state  of  faets  has  npon  the  rights  of  the 
parties? 

It  will  be  borne  in  mind  that  bj  the  contract  Mrs.  Smith  was 
entitled  to  share  in  the  profits  of  the  company,  and  that  as  to  part 
€xf  these  praSts>  they  were  paid  oat  by  annaal  dividends,  the 
remaining  portion  being  retained  by  the  company  and  inaring  to 
her  benefit  by  accretions  to  the  policy,  and  that  the  uniform  cus- 
tom had  been  that  the  company  should  give  timely  notice,  not 
only  at  the  date  when  the  amount  to  be  paid  as  premium  would 
beooaie  doe,,  bat  as  well  the  amount  of  the  dividend  and  the 
amoomt  of  balance  to  be  paid  in  cash.  What  diyidend  in  any  year 
was  declared,  and  what  amount  could  be  used  to  reduce  the  pre- 
minm  were  facts  known  to  the  ccunpany,  but  not  to  the  insured. 
Wtthottt  this  in&irmation  the  insured  or  beneficiary  coald  not,  in 
the  ordinary  oonrae  of  hnsiness,  know  how  much  was  to  be  paid  as 
preminm  each  year^  and  ooold  not  therefore  pay  it  The  case  is  to 
be  distiiiigiiidied  from  one  where  the  premium  is  a  fixed  amount; 
and  from  a  case,  slightly  differing,  where  although  thei^  may  be 
dividends  whidi  the  pdicy-holdei*^  at  his  option,  may  have  apf^ied 
as  the  preminm,  yet  there  is  no  agreement  and  nnifoim  practice 
that  the  dividends  are  to  be  deducted  each  year  from  the  premium 
and  the  balance  only  paid  to  the  company.  It  may  probably  be 
safely  conceded  that  in  either  of  the  two  snppesed  cases  the  assnred 
wonld  have  no  right  to  depend  upon  a  notice  from  the  company, 
not  even  if  the  company  had  ordinarily  sent  such  notice.  For  the 
very  life  of  sneoessf oi  life  insurance  depends  upcm  prompt  pajrment 
of  pnRmnma,  and  thm  business  would  be  thrown  into  utter  con- 
fusion, if  coBtxpanies  had  no  means  oi  protecting  themselves  by  for- 
fedtare  for  noiupayment  of  premiums.     But  while  this  is  true,  the 

contract  is  nevertheless  an  entire  one  of  assurance  for  life,  and  the 
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payment  of  the  premiums^  after  the  first,  is  not  a  condition  pre- 
cedent, bat  a  condition  sabseqaent,  and  the  parties  may  deal  ia 
such  way  between  each  other  as  to  estop  the  company  from  insist- 
ing npon  a  forfeiture  where  it  would  be  inequitable  for  a  forfeiture 
to  bo  declared. 

Can  the  company  insist  upon  a  forfeiture  in  this  case?  The  pre- 
miums were  paid  regularly  for  sixteen  years;  the  company  under- 
took to  make  a  new  contract  with  a  person  wholly  without  au- 
thority to  act  for  Mrs.  Smith,  ignoring  her  altogether;  her  residence 
was  given  in  the  application  as  at  Cincinnati,  and  the  presumption 
would  be  that  she  continued  to  reside  there;  the  exact  place  of 
residence  was  not  hard  to  find;  the  company  had  an  agent  in  the 
city  all  the  time,  and  could  without  trouble  have  given  her  notice, 
but  no  e£Fort  even  of  the  slightest  character  was  made  to  ac- 
quaint her  with  thai:  which  she,  of  all  persons,  was  interested 
in  knowing  and  entitled  to  know.  Courts  are  liberal  in  construing 
transactions  in  favor  of  the  avoidance  of  a  forfeiture.  There  are 
no  presumptions  in  favor  of  a  right  by  forfeiture,  for  forfeitures  are 
abhorred  in  equity,  and  are  never  favored  in  law.  Upon  the  facts 
shown  it  appears  manifest  that  this  claim  of  the  insurance  company 
is  inequitable,  and  we  are  of  opinion  that  it  is  not  maintainable  in 
law. 

A  recent  case,  decided  by  the  Supreme  Court  of  the  United 
States,  is  believed  to  entirely  cover  the  question  here  involved  as  to 
the  effect  of  failure  .to  give  notice.     We  refer  to  Phcenix  Ins.  Co.  v. 
Doster,  106  U.  S.  30,  and  quote  from  it  sufficiently  to  show  its 
application  to  the  case  at  bar.     The  policy  was  issued  September, 
1871,  upon  the  life  of  Jackson  Riddle,  in  consideration  of  the  pay- 
ment by  the  wife  and  children  of  the  insured  (who  were  named  as 
payees  in  the  policy)  of  the  sum  of  $215,  and  the  annual  payment 
of  a  like  amount  on  or  before  the  20th  of  September,  in  every  year 
during  its   continuance,  and  contained  a  stipulation  that  if  the 
premiums  be  not  paid  on  or  before  the  day  of  maturity  the  company 
should  not  be  liable  for  any  part  of  the  sum  insured,  and  the  policy 
to  cease  and  determine,  all  previous  payments  being  forfeited.     The 
policy  was  upon  the  half-note  plan,  which  gave  the  insured  the 
right  to  discharge  one-half  of  the  first  four  premiums  b}  notes,  and 
upon  the  fifth  and  subsequent  payments  to  have  his  dividends,  if 
any,  applied  in  reduction  of  the  premiums.     Notices  were  sent  to 
the  insured  prior  to  the  20th  of  September,  in  1872,  1873  and  1874, 
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showing  when  premiums  became  due,  amount  of  cash  to  be  paid, 
interest  on  the  notes,  and  amount  for  which  additional  note  was 
required.  Prior  to  the  20th  of  September,  1875,  notice  to  the 
insured  was  sent,  which  stated  amount  of  dividend  to  be  applied 
in  reduction  of  that  premium,  interest  to  be  paid  on  notes  previously 
executed,  and  the  sum  to  be  paid  in  cash. 

On  the  6th  of  October,  187G,  the  insured  lost  his  life  in  a  railroad 
accident,  leaving  unpaid  the  premium  due  on  the  20th  of  Septem- 
ber, previous,  though  before  starting  from  home  he  had  made 
arrangements  to  pay  the  amount  required  as  soon  as  notice  was 
received.  His  residence  and  post-office  for  more  than  a  year  had 
been  at  Oxford,  Ind.,  which  was  known  to  the  company's  general 
agent  at  Chicago.-  On  the  4th  of  October,  1876,  there  was  sent 
from  the  general  agent's  office,  addressed,  by  mistake,  to  the  in- 
sured at  Fowler,  Ind.  (where  he  never  resided),  a  notice  similar  to 
that  given  in  1875.  This  was  received  by  a  son  of  the  insured  the 
day  the  father  was  killed.  On  the  9th  of  October,  1876,  the  amount 
due  was  tendered  to  the  company's  general  agent  at  Chicago.  He 
declined  to  receive  it,  on  the  ground  that  the  policy  lapsed,  by  rea- 
son of  nonpayment  of  premium  due,  the  20th  of  September, 
1876. 

On  the  trial  in  the  Circuit  Court  the  court  charged  the  jury, 
among  other  things,  to  the  effect  that  *^  if  they  found  from  the  evi- 
dence that  it  had  been  the  invariable  custom  of  the  company  to 
transmit  to  the  insured  a  statement  of  the  amount  of  the  premium 
due,  after  deducting  the  dividend,  with  a  notice  of  the  time  when, 
the  place  where,  and  the  person  to  whom,  the  premium  could  be 
paid,  then  the  insured  had  good  reason  to  expect  and  rely  on  such 
statement  and  notice  being  sent  to  him,  and  that  if  the  company, 
by  its  managing  agent,  had  notice  of  the  post-office  address  of  the 
insured  before  the  usual  time  of  sending  out  notice,  but  failed  and 
neglected  to  transmit  such  statement  and  notice  until  the  4th  of 
October,  and  the  same  did  not  reach  him  or  the  payees  in  the  policy 
until  the  sixth,  and  that  the  insured  or  payees  were  ready  and  wait- 
ing to  pay  said  premium  when  notice  and  statement  should  be 
received,  and  by  reason  of  such  failure  to  send  the  notice  and  state- 
ment, and  of  that  alone,  the  premium  due  in  September,  1S7G,  was 
not  promptly  paid,  and  that  in  a  reasonable  time  thereafter  the  payees 
tendered  the  full  amount  of  the  premium,  then  the  policy  did  not 
lapse  or  become  forfeited,  notwithstanding  the  premium  was  not 
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paid  on  the  day  named  ia  the  pottej,  and  in  the  li^>4hne  of  the 
iDBored/' 

A  judgment  wag  rendered  against  tho  company  and  the  case 
taken  upon  error  io  the  Sapreme  Court.  The  opinion  was  delhpered 
by  Mr.  Justice  Harlan*,  who  in  eoBMnentiRg  upon  this  part  of  the 
charge,  uses  this  language:  **  We  are  of  the  opimon  that  these  prop- 
ositions  are  substantially  correct.  Xor  do  we  perceiTe  that  the 
rulings  ot  the  court  below  are  in  conflict  witli  our  doeisioR  in 
Thompson  v.  Ins.  Co.,  104  U.  S.  252.  ♦  *  *  The  present  cam* 
has  features  which  plainly  distinguish  it  from  tlie  TTtompsen  case. 
In  the  former  there  was  a  tender  of  tho  premium  within  a  few  dars 
after  the  death  of  the  insured,  and  as  soon  as  the  payees  ascertained 
the  sura  required  to  be  paid.  In  tlie  latter,  the*  amount  to  be  paid 
was  fixed.  It  was  not  liable  to  be  reduced  on  account  of  dividends, 
or  for  any  other  reason,  and  the  insured  tlierefore  knew  the  exiun 
amount  to  be  paid  in  order  to  prevwit  a  forfeiture  of  the  policy. 
Kow  although  the  policy  issued  upon  Riddle's  lifie  required  pay- 
ment annually  of  &  specific  sum  as  a  premium,  that  stipnlatlon 
must  be  construed  in  connection  with  the  agreement  set  out  in  the 
application,  that  the  premium  might  be  discharged  pro  tanio  by 
such  dividends  as  were  allowed  to  the  insured  from  time  to  time. 
Whether  the  company,  in  any  partienlar  ye»r,  declared  dividends, 
and  what  amount  was  availal^  in  the  reduction  of  the  premium, 
were  facts  known,  in  the  first  instance,  only  to  the  company,  which 
had  full  control  of  the  matter  of  dividends  It  certainly  was  not 
contemplated  that  the  insured  should  every  year  make  application, 
either  at  the  home  office  or  at  the  office  of  its  general  agent  m  Chi- 
cago, in  order  to  ascertain  the  amount  of  dividends.  The  understand- 
ing between  the  parties  upon  this  subject  is,  in  part,  shown  by  the 
practice  of  the  company.  Index>endently  of  that  circumstance,  aud 
waiving  any  determination  of  the  question  whether  the  forfeiture 
was  not  absolutely  waived  by  the  act  of  the  general  agent,  in  sraid- 
ing  notice  to  the  insured  after  the  day  fixed  for  the  payment  of  the 
premium  due  September  20, 1876,  it  was  we  think  the  compan}''s 
duty,  under  any  fair  interpretation  of  its  contract,  having  reocived 
information  as  to  the  poet-office  of  the  insured,  to  give  seasonable 
notice  of  the  amount  of  dividends,  and  thereby  inform  him  as  to 
the  cash  to  be  paid  in  <H*der  to  keep  idrve  the  policy.  It  did,  as  we 
have  seen,  give  such  notice  in  1875,  and  received  payment  of  the 
amovnt  due  after  the  date  fixed  in  the  policy.     Within  s  reasonable 
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time  after  ihe  aotioe  for  1876  came,  iu  due  cour«e  of  mail,  to  the 
hands  of  one  of  the  payees,  a  tender  of  the  amoant  was  made  to  the 
general  agent  at  Chicago.  No  such  features  were  disclosed  in  the 
Thompson  case,  and  thej  are,  as  we  think,  sufficient  not  only  to  dis- 
tinguish the  present  case  from  that  one,  but  to  authorize  the  in- 
structions of  which  the  company  complains.  *  *  *  Judgment 
affirmed." 

Undue  importance  must  not  be  given  to  the  fact  of  preparation 
by  the  insured  for  the  payment  of  premiums  before  leaving  home. 
The  date  of  leayiog  honie  is  not  disclosed,  and  for  aught  that 
appears  the  preparation  may  hare  been  made  after  the  20th  of  Sep- 
tember. At  best  his  tendency  was  but  to  show  readiness  on  his 
]>art  to  comply.  The  fact  is  not  alluded  to  at  all  by  Justice  Har- 
LA.N^  in  his  comments  upon  the  action  of  tho  court  below.  It  will 
be  observed  that  a  point  of  difference  in  the  two  cases  is  that  in 
th3  Riddle  case  tender  was  made;  in  this  case  it  was  not.  But  it 
must  be  kept  in  mind  that  a  notice  which  the  company's  agent 
sent  actually  reached  one  of  the  beneficiaries  tho  day  of  his  father's 
death,  and  he  had  therefore  ihe  information  on  which  to  act.  Mrs. 
Smith  had  no  information',  and  the  neglect  of  the  company  was  the 
cause  of  that  ignorance.  The  beneficiary  iu  the  Riddle  policy  was 
apprised  of  the  sum  to  be  paid  and  that  it  was  due;  tho  benefici- 
ary in  tho  Smith  policy  was  kept  in  ignorance  of  that  sum  and  of 
time  for  payment.  'There  are  other  questions  involved  in  the  Rid- 
dle caise,  but  they  are  not  believed  to  at  all  affect  the  case  before 
this  court. 

The  action  of  the  company  in  the  case  at  bar  was  in  effect 
a  repudiation  of  its  promise  to  pay  tho  amount  stipulated  in 
the  policy.  Even  had  Mrs.  Smith  learned  the  amount  and  time 
of  payment  after  the  deatli  of  her  husband,  a  tender  would 
have  been  a  useless  ceremony.  ^'  On  general  principles,  whenever 
the  act  of  one  party,  to  whom  another  is  bound  to  tender  money, 
services  or  goods,  indicates  clearly  tliat  the  tender,  if  made,  would 
not  be  accepted,  the  other  party  is  excused  from  technical  perform- 
ance of  his  agreement.  The  law  never  requires  a  vaiu  thing  to  bo 
done.'*  Isham  v.  Greenham,  1  Handy,  361.  See  also  Brock  v. 
Hidyy  13  Ohio  St.  310.  Notice  was  essential  to  a  forfeiture.  The 
company  gave  none,  mud  by  its  course  of  action  waived  the  forfeit- 
ure which  might  have  arisen  from  non-payment  of  premium  duo 
June  4, 1880,  and  it  is  now  estopped  from  setting  it  up. 
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We  are  aware  that  the  views  herein  expressed  as  to  the  effect  of 
failure  to  give  notice  are  not  in  accord  with  a  namber  of  reported 
cases^  but  they  are  directly  snpported  by  the  decision  of  the  highest 
court  in  the  land,  and  inferentially  by  decisions  of  many  other 
courts,  and  we  believe  they  rest  upon  the  firm  ground  of  sound 
principles.  There  was  no  error  in  the  instructions  given  the  jury 
at  the  trial,  nor  in  the  refusals  to  charge  as  requested;  and  an  ex- 
amination of  the  record  discloses  no  error  in  the  admission  or 
exclusion  of  testimony  prejudicial  to  the  company.  It  follows  that 
the  action  of  the  court  at  General  Term  in  overruling  the  motion  for 
new  trial  and  entering  judgment  on  the  verdict  was  not  erroneous. 

Motion  overruled. 
JoHKSOK,  J.,  did  not  sit  in  this  case. 


McOlellak  v.  Pilson". 

(44  Ohio  St.  1S4.) 
Marriage — mf^9  furural  expense*. 

The  seiMkiate  estate  of  a  married  woman  is  liable  for  the  bill  of  a  phTmeian 
called  by  her  in  her  last  illness  and  for  the  funeral  expenaes. 

rilHE  opinion  states  the  case. 

Ne/ihiU  <&  Martin,  for  plaintiff  in  error. 

Little  £  Shearer^  for  defendants  in  error. 

Spear,  J.  The  facts  shown  by  the  record,  so  far  as  they  are  nec- 
essary to  an  understanding  of  the  points  decided,  are  as  follows: 
Nancy  McClellan,  a  married  woman,  died  about  January,  1879, 
testate,  leaving  an  estate  of  her  own,  and  a  husband  surviving  her, 
who  also  had  property.  The  will  named  as  executor  Wm.  S. 
McClellan,  a  son  of  the  testatrix,  who  upon  the  probate  of  the  will, 
took  out  letters  testamentary,  and  at  once  entered  upon  the  dis- 
cliargo  of  the  trust.  As  such  executor  he  paid  from  the  assets  o! 
the  estate,  as  expenses  of  the  last  sickness,  physicians'  bills;  also 
expenses  of  her  funeral,  and  for  a  tombstone.  The  physicians  who 
attended  were  called  by  the  son  (William  S.)  at  request  of  the  mother 
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The  coffin  and  other  purchases  for  the  funeral  were  made  by  the 
Bon.  It  does  not  appear  that  the  husband  took  any  action  in  the 
way  of  employing  either  the  physicians  or  undertaker.  The  execu- 
tor also  claimed  to  have  paid  certain  taxes  on  the  lands  of  deceased 
during  her  life,  a  portion  of  them  more  than  six  years  before  the 
death  of  the  testatrix. 

To  tlie  account  of  the  executor  filed  in  the  Probate  Court  asking 
credit  for  all  these  payments,  Mary  J.  Filson,  a  daughter  of  Mrs. 
Mc  lellau,  and  legatee  under  the  will,  filed  exceptions,  in  which, 
among  other  grounds  of  exception,  she  urged  as  to  divers  items  of 
tuxes,  that  they  were  barred  by  the  statute  of  limitations.  The 
Probato  Court  sustained  all  the  exceptions.  On  appeal  to  the  Com- 
mon Pleas  by  the  executor,  that  court  upon  trial  sustained  the 
exceptions  as  to  the  charges  for  expenses  of  last  sickness  and  of  the 
funeral,  and  overruled  them  as  to  the  tombstone  and  the  charges  for 
taxes.  1*he  District  Court  reversed  the  judgment  of  the  Common 
Pleas  as  to  the  item  of  taxes,  to  which  the  statute  of  limitations  had 
been  pleaded,  and  affirmed  the  judgment  of  the  Common  Pleas  in 
all  other  respects.  To  reverse  this  judgment  of  reversal  the  pres- 
ent proceeding  in  error  is  brought. 

We  think  the  executor  was  justified  in  paying  the  funeral  ex- 
penses and  those  of  the  last  sickness,  and  that  he  should  have  been 
allowed  for  such  items  in  his  settlement.  The  contention  is  tl^at 
he  was  not  so  justified,  because  the  expenses  were  a  debt  against  the 
husband  and  the  executor  should  have  compelled  the  undertaker  to 
look  to  him.  As  to  expenses  of  t^c  funeral,  section  6090, 
Revised  Statutes,  provides  that  every  executor  shall  proceed  with 
diligence  to  pay  the  debts  of  the  deceased,  and  shall  apply  the 
assets  in  payment  of  debts:  First.  The  funeral  expenses,  those  of 
last  sickness,  and  the  expenses  of  administration.  Second*  The 
allowance  made  to  the  widow  and  children  for  their  support  for 
twelve  months.  Another  section  permits  the  executor  to  sell  prop- 
erty of  the  estate,  before  letters  testamentary  are  granted,  to  pay 
funeral  expenses,  but  for  no  other  purpose.  If  within  the  meaning 
of  the  stsitute  the  fnneml  expenses  are  to  be  considered  as  debts  of 
the  deceased  woman  there  would  seem  to  be  reason  for  regarding 
the  statute  as  imperative.  They  manifestly  cannot  be  treated  as 
contract  debts,  but  that  as  regards  the  estate  of  a  man,  such 
expenses  may  be  regarded  as  debts,  nevertheless  appears  to  bt3  set- 
tled in  this  State.    The  statute  speaks  of  them  as  debts.    They  are 
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classed  ander  the  eaane  head  aa  the  aUowanco  to  the  widmr  for  a 
year's  snpport.  In  the  case  of  AJlen  v.  AUbh^  18  Ohio  St.  ;S34, 
where  the  qnestion  vas  diractij  mtide,  the  court  luataiiiBd  the 
action  of  the  court  below,  where  the  allowance  was  treated  as  a 
d«bty  and  held  that  *'  the  allowance  of  a  sum  of  money  to  the 
widow  and  child^  under  section  45  of  the  Administcation  Act,  is 
classed  among  the  debts  of  the  deceased  to  be  paid  in  the  order 
specified  in  that  section."  If  allowance  for  a  year  s  snpport  of 
widow  is  a  debt  it  follows  that  f  onejnd  expenses  are  equally  so. 
But  as  before  stated,  the  debt  does  not  rest  apon  contract. 
The  inability  of  a  marhed  woman  to  bind  herself  by  contract 
generally  therefore  famishes  no  reaeon  why  her  estate  should 
not  be  bound.  If  the  statute  applies  to  the  estate  of  a  manied 
woman  it  is  bound;  if  it  does  not  it  is  not  bound.  In  tems  it 
does  apply.  The  language  is,  '^  erery  exeeutor  and  adminiatn&tor 
riiall  pay,"  etc.  Unless  there  is  good  leason  fonnded  upon  prin* 
siple  why  the  married  woman's  estate  shonid  be  excepted,  dien  no 
exception  should  be  made.  It  is  ni^d  that  such  good  reason  is 
found  in  the  fact  that  at  common  law  there  is  a  duty  upon  the  has- 
band  to  dispose  of  the  body  of  his  doeeased  wife  by  decent  sepaltnre 
m  a  suitable  place.  This  is  conceded,  and  it  is  not  intended  here 
to  weaken  the  force  of  that  duty,  nor  to  impair  the  liabflity  of  the 
husband  for  the  expenses  of  such  boriaL  But  the  hnsband  siay  be 
without  means  and  unable  to  procure  the  services  of  those  whose 
busKness  it  is  to  bury  the  dead,  though  the  wife  leave  an  aban- 
danoe.  What  shall  be  done  in  such  case?  Shall  the  body  re- 
main unboried?  If  in  such  circumstance  it  is  proposed  to  resort 
to  the  wife's  estate  for  such  expenses,  it  must  be  upon  some  princi- 
ple, some  rule.  What  shall  it  be.'^  We  have  seen  that  the  law  of 
contract  does  not  aid.  She  cannot,  any  more  than  a  deceased  hns- 
band as  to  his  funeral  expenses,  be  presumed  to  have  contracted. 
Plainly  then  it  must  be  by  the  force  of  legislatian.  That  we  have, 
and  if  we  apply  it  in  any  case  to  the  estate  of  a  deceased  married 
woman,  it  is  difficult  to  see  why,  upon  principle,  it  should  not  be 
applied  to  all.  If  wo  undertake  to  make  arbitrary  exceptions  and 
distinctions,  then  the  rule  fails,  for  if  it  cannot  vest  upon  the  doc- 
trine of  a  statutory  debt,  and  diai^  upon  the  estate,  it  is  not  easr 
to  find  satisfactory  foundation  for  it  Besides,  if  the  application  of 
the  statute  be  limited  to  oaeas  where  the  hnsband  is  insoiveBt,  then 
we  impose  upon  the  one  who  spends  time  and  money  npsa  the  oon- 
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duct  of  the  funeiail  the. burden  of  fiist  exbaoAtiug  the  liabilitj  of 
the  hofiband  by  fiiait^  oar  at  least  demoxkstrating  his  iiMolreiicy.  A 
diK^ent  reg^Jrd  for  the  {urof)rie(td^s  of  the  situation  would  eeem  not  to 
require  this. 

We  think  the  statute  vas  based  nytm.  a  well  reoognized  neoceaityj 
and  that  suoh  debts  may  be  regarded  as  created  by  statute  from 
necessity,  and  as  a  charge  upon  the  €fiiate,  the  same  as  the  neoes- 
aary  expenses  of  adminiati»kion^  and  the  statute  as  furnishing  the 
rule  of  liability,  Patterson  v,  PatiersoUy  6Si  K*  Y.  574;  s.  C,  17 
Am.  Rep.  384.  The  burial  of  the  dead  is  a  matter  of  necessity. 
The  public  health  requires  that  it  be  done,  and  a  proper  pubhc 
wtntiment  equally  requires  that  it  be  done  decently*  Bex  t.  aS^#»- 
art,  12  Ad.  &  BU.  773  ''  The  estate  in  the  hands  of  the  executori 
ia  bound  by  law  for  the  payment  of  the  expenses  of  the  decent  in- 
terment of  the  dead."  Hapgood  v.  Houghion,  10  Pick.  154.  The 
statute  of  Ma8saGha;isetta  is  similar  to  that  of  Ohio,  and  the  court  is 
here  speaking  of  the  effect  of  the  statute.  It  is  clear  that  the  ex- 
pense should  be  required  to  be  met  by  any  estate  which  the  de- 
ceased may  leave.  Is  there  any  reason  for  saying  that  this  most 
leasonable  requirement  should  not  apply  where  the  deceased  ia  a 
married  woman?  As  before  stated^  we  regard  the  liability  as  r€Mst« 
ing  on  the  statute,  and  upon  that  wholl}\  This  must  haye  for  its 
basis,  in  lai^  measure  at  least,  considerations  of  public  policy  aris- 
ing in  the  necessity  of  the  case.  That  the  dead  might  hare  proper 
a^ulture,  a  clear,  easily  understood  provision  as  to  recompense 
for  the  expense  was  required.  That  provision  we  find  iu  the  stac- 
ate.  The  question  then  is,  do  not  considerations  of  public  poUcj 
apply  as  well  to  the  case  of  a  married  woman  as  to  a  man?  The 
Beceesity  in  the  individual  instance  may  or  may  not  be  as  great, 
hot  where  is  the  difference  in  principle? 

Divers  authorities  are  cited  by  counsel  for  defendant  in  error, 

but  we  find  none  presenting  the  precise  question  presented  here  as 

to  the  funeral  expensea     Sears  v.  Oiddey,  41  Mich.  590;  &  o.,  33 

Am.  Sep.  168>  is  especially  relied  upon.    In  that  case  the  surviving 

husband,  with  the  son  of  a  deceased  wife  by  a  former  marriage, 

went  together  to  the  undertaker's  and  there  ordered  the  casket  and 

other  gpods  far  the  f nneral.    Nothing  was  said  about  payment,  or 

who  was  to  be  charged.     The  charge  however  was  made  to  the 

husband,  and  the  credit  apparently  given  to  him.    The  action  wm 

by  the  undertaker  against  the  husband  on  the  account.     He  sought 
Vol.  LVIII  — 103 
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to  defend^  on  the  ground  that  the  wife  had  property  which  she 
had  willed  to  the  son,  and  therefore  he  should  pay.  The  ooort 
held,  and  we  have  no  doubt  rightly,  that  the  husband  must 
pay.  In  deciding  the  case,  Cooley,  J.,  uses  this  significant 
language:  ''  A  funeral  cannot  be  delayed  for  judicial  inquiries 
to  determine  upon  whom  the  moral  obligation  to  proceed  with  it 
rests  most  heavily."  In  other  words  the  undertaker  may  conduct 
the  funeral  decently  and  in  order,  and  look  to  such  person  as  onght 
to  pay  for  his  recompense.  In  that  case  it  was  the  husband.  In 
Ou7i7i  y.  Samuel,  33  Ala.  201,  an  insolvent  husband  called  in  the 
plaintiff,  a  doctor,  to  attend  his  sick  wife,  her  children  and  slaves. 
The  wife  was  not  consulted  and  gave  no  order.  During  her  last 
illness  she  requested  that  a  slave  be  sold  to  pay  the  doctor's  account 
The  court  held  that  it  being  the  legal  as  well  as  moral  duty  of 
the  husband  to  furnish  medical  attendance  for  his  sick  wife,  a  le^l 
liability  rests  on  him  to  pay,  and  her  request  did  not  impose  an 
original  liability  or  make  her  estate  responsible,  though  if  she  had 
made  a  contract  originally,  express  or  implied,  to  pay  the  doctor, 
he  would  be  entitled  to  recover.  Smyley  v.  Reese^  53  Ala.  89;  s.  c, 
25  Am.  Rep.  608,  is  perhaps  a  stronger  authority  for  defendant  in 
error.  In  that  case  the  husband,  as  administrator  of  his  deceased 
wife  paid  the  expenses  of  her  funeral  from  the  assets  of  the  estate 
and  asked  to  have  the  amount  allowed  in  settling  his  accoants^ 
which  was  refused,  the  court  holding  that  the  statutes  of  that  State 
**  creating  the  wife's  statutory  estate  do  not  absolve  the  husband 
from  his  common-law  obligation  to  furnish  suitable  sepulture  for 
his  wife,^'  and  that  the  administrator,  in  paying  the  funeral 
expenses,  was  but  paying  his  own  debt.  The  question  of  payment 
by  an  executor,  not  the  husband,  who  has  ordered  the  expenses.*  is 
not  in  that  case.  A  holding  contrary  to  the  doctrine  of  the  last 
case  was  made  in  Gregory  v.  Lockyer,  6  Maddock,  00,  where  the 
husband  having  paid  the  f uneml  expenses  of  the  wife,  and  made  u 
claim  before  the  master  to  have  them  repaid  by  the  executor  from 
the  separate  estate  of  the  wife,  the  separate  estate  was  by  decree 
ordered  to  be  applied  in  payment. 

The  question  is  not  simply  whether  the  husband  is  liable  as  be- 
tween him  and  the  undertaker,  but  may  not  the  estate  of  the  wife 
also  be  liable,  and  may  not  the  executor,  having  ordered  the  ex- 
pense, be  justified  in  paying  the  claim  from  that  estate?  If  not, 
thru  a  woman   may  die  leaving  thousands  in  lands,  money   and 
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bonds,  and  if  she  happen  to  leave  a  husband,  and  he  insolvent,  the 
body  may  lay  nncared  for  until  some  charitable  friend  comes  to  the 
rescue,  or  it  be  taken  care  of  and  buried  by  the  town.  Public  de- 
cency and  a  just  regard  for  an  enlightened  sentiment  forbids. 

True,  the  wife's  property  may  not  be  taken  for  the  husband's 
debt.  But  if  the  debt  may  be  treated,  as  we  think  in  this  case  it 
may  be,  as  well  as  that  of  the  wife  as  of  the  husband,  it  would  not 
seem  inequitable  to  allow  her  estate  to  bear  the  burden,  though 
that  does  serve  to  exonerate  him.  At  common-law  the  husband 
and  wife  were  one,  and  that  one  was  the  husband.  Not  so  now. 
The  common-law  right  in  and  power  over  the  wife's  property  by 
the  husband  is  almost  entirely  taken  away  by  our  legislation.  All 
estates  and  property,  including  rights  in  action  belonging  to  her 
at  marriage,  or  which  come  afterward  by  conveyance,  gift,  devise 
or  purchase  with  her  separate  money  or  means  or  due  as  wages  of 
her  personal  labor,  or  growing  out  of  the  violation  of  her  personal 
rights,  together  with  rents,  incomes,  issues,  and  profits,  are  her 
separate  property.  As  to  the  real  estate  she  may  rent  it  for  three 
years,  and  by  will  dispose  of  it  entirely  at  her  decease,  and  the  per- 
sonal estate  she  may  control  and  dispose  of  absolutely  without  the 
husband's  consent.  And  as  to  all  this  separate  property  she  may 
sue  and  be  sued  as  if  she  were  unmarried.  He  has  no  control  what- 
ever over  the  personal  property,  except  it  be  reduced  to  his  posses- 
sion with  the  express  assent  of  the  wife,  and  mere  care,  occupancy  and 
use  is  not  to  be  deemed  a  reduction  to  possession  unless  by  the  terms 
of  the  express  assent  full  authority  is  given  him  to  dispose  of  it  for 
his  own  use.  Curtesy  initiate,  as  it  existed  at  common  law,  is  now 
held  not  to  exist  in  Ohio,  and  the  right  of  curtesy  is  conferred  only 
on  surviving  husbands  in  estates  of  which  the  wives  died  seised.  It 
appears  plain  by  this  that  the  relations  of  the  husband  and  wife  as 
to  property  have  greatly  changed  in  this  State  by  statute,  and  that 
much  of  the  reason  for  the  rule  that  the  husband's  liability  should 
be  held  to  be  so  exclusive  as  to  make  impossible  the  subjection  of 
the  wife's  separate  estate  to  payment  of  expenses  resulting  from  her 
necessities  has  vanished  with  the  change.  If  the  reason  for  the 
rule  is  in  large  measure  gone  because  of  these  statutes,  we  may  with 
some  willingness  be  ready  to  see  the  rule,  by  virtue  of  other  statutes, 
in  equal  measure,  disappear. 

As  to  the  physicians'  bills  for  attendance  during  last  sickness, 
the  record  shows  that  they  were  incurred  by  direct  procurement  of 
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tluideeeaaed.  That,  they  werie  for  her  benefit  admitiS  of  no  doabt. 
Sluf  Jmd  the  .pawer  tor. make  iiJieAaQiea.«havge. upon  her  ee^raie 
esUvto.  .And  wh.ile  tUeiDura  maaj  Eeasousilor  aaying  thaife  such,  ex- 
]>cnsc§  ai*e:iDAdo'  by.  tlie.  fttaitiiie.<iebta.agiiiQ8t  and  charges  upon  the 
esUtte  ol.tbc  jdeceased,. in  likeimann^  as  fuBoral eiq^enaes  are,  there 
is  tlie^addiiional  cooBideration  tlial.  the  charge  is.  also  made  by  the 
deceaaed.heraelf. 

We  exipreaiLy.diadainLAny.paEpoBe vol  deoiding  what  isnot  before 
ua;  We.hold.that.under.ihe  eirctuBBtaneee  theejracsitor  had  the 
right  to. loUoir  the.  &tatuie;:to  pay  the  phyBidaas'  biUa  and  the 
funeral  e;^en8e8.iivom.the  estate  o£. the  testatrix,,  and  having  paid 
tbcBi  has  now-  the  laght^o  be.allowed  for  aiLch  payment. 

Xo  question,  is  ..madie  hereas  to  the  tombatone^  The  ooort  of 
Common  PieaaApprored  of  that  item  .and  ordered  ilpaid.  The  Dis- 
trict Court  affirxmed/the  judgmeat.aa  to  that,  and  there  the  matter 
was.  allowed  te  aresL  Beigarding  the  items  of  taxee^  we  find  snl- 
fioieAt  ground,  in.  the  reeord,  to  warrant  areversalof  thefindrngand 
j  lul  gmen t  o£  the.  Court.  o£  Uomiium  Pleas,  by  the  Distriot  Court  irre- 
8i>ective  of.  the  question. oltheatotote of  limitations*. and  weexpress 
no  opiniom  upon  the  rqnestioni  raised  by  the  exoeptionfi  baaed  upeoi 
the  sttitu te.  TJne  Distnot.  Court  affirmed  the  judgment  below  aa  to 
all  the. items. of  taxes  encept the. first, twelve^  and  bo  one  aak8  4i 
reversal  o£  .thaib  :acti<KU 

It  follow.s. that  tke  judgment  of  the  Caurt.  of  Coacunoa.  Pleas  aoa- 
tainiug  the  exoepdionato  the.  charges  for  funeral  expenaes  and  of 
last  sickness^  represented  by  vouobera^  one  three^  four,  A^fe  jmd 
six^.andof  the  Diatcict.  Court  affirming  aueh  judgment,  will  be  re* 
yersed^  and  the  judgment  of  the.  Diata'ict  Court  as.  to  the  items  of 
taioL's  represea^d.by  voucher  nomher  ten^in  part  arereraiug  the 
judgment:  of  the  Common.  Pleas  .and  in  part  affirming  the  same,  is 
affirmed.  The.Frobate. Court  will  be. diceetedi  to. allow  to  said  ejc- 
eeuitor  (in  bis-  settlement,  the  itenu  represented  by  ¥o«ieliera  one, 
three,  four,  fi^^e,  six,  BeTen,.  and. all  items  of  tsiiBs.  except  .the  first 
twelve.  The  oesta  of.  this  proceeding  /in  error  are.adJAd^giediagaiart 
both)  partiea  in.  equal  p?opoctions. 


JANUARY  TERM,  1886.  ^ 

James  v.  Allen  Qiiintjr. 


James  v.  Allbst  County. 

(44  OMo  St.  AM.) 
Master  and  servant  —  discharge  —  remedjf, 

Wlme  a  servant  is  wrongf  ally  dlsdairged,  bat  :his  wages.  «bb  spald  tip  ta  tint 
timey  lie  canmit  reoever  far  fataie  instalhttsnts^  bat  oni^  toi  bteaohiof  .osn- 
tract,  and  one  recovery  is  a  bar.     {See  fuxU,  p,  828.) 

ACTION  for  wages.     The  opinion  states  the  facts.    Th&ilBfend- 
ant  had  judgment  below. 

Isaiah  Pillars  and  Prophst  <Sb  Eastmany  for  j^atiff  in  •error. 

Mead  &  Tatonsend,  for  defendant  in  error. 

Spbab,  J.  This  action  is  brought  to  recover  for  wages  claimed 
to  be  due  from  the  defendant  to  the  plaintiff  upon  a  contract  made 
December  13,  1881,  whereby  in  consideration  that  plaintiff  would 
faithfully  and  diligently  serve  the  defendant  as  superintendent  of 
the  stone  and  brick  work  in  the  construction  of  a  court-house  then 
in  process  of  erection  at  Lima,  until  the  stone  and  brick  work 
should  be  completed,  etc.,  the  defendant  agreed  to  employ  plaintiff 
as  such  superintendent  during  the  period  aforesaid,  and  to  pay  him 
for  his  services  at  the  end  of  each  and  every  month  the  sum  of  f  100. 
The  petition  avers  that  the  plaintiff  entered  upon  the  employment 
and  discharged  the  duties  thereof  until  April  6,  1882,  when  al- 
though the  stone  and  brick  work  was  not  completed  and  the  plain- 
tiff was  and  has  since  been  ready  and  willing  to  i^erf  orm  all  the  con- 
ditions of  said  agreement  upon  his  part,  the  defendant  refused  to 
allow  him  to  do  so,  and  to  pay  him  therefor,  and  discharged  him 
therefrom  without  any  reasonable  cause,  and  has  since  hitherto  re- 
fused to  employ  plaintiff  for  the  remainder  of  said  term.  On  the 
18th  day  of  August,  1882,  plaintiff  duly  requested  defendant  to  pay 
him  his  wages  due  him  for  his  services  upon  and  by  reason  of  said 
contract  for  the  period  of  two  montlis  from  the  13th  day  of  June, 
1882,  to  the  13th  day  of  August,  1882,  which  defendant  refused  to 
do,  whereby  plaintiff  has  lost  the  wages  he  otherwise  would  have 
obtained  from  said  employment  from  said  June  13, 1882,  to  August 
13,  1882,  to  his  damage  in  the  sum  of  1200,  for  which  with  interest 
from  August  13,  1882,  he  asks  judgmeni. 
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The  answer  of  the  defendant  sets  ap  in  bcir  an  alleged  former  re- 
covery for  the  same  cause  of  action,  between  the  same  parties  upon 
the  same  conti*act  at  the  October  term,  1882,  of  the  Court  of  Com- 
mon Pleas  of  Allen  county,  at  which  term  a  judgment  upon  the 
merits  was  rendered  in  favor  of  the  plaintiff  for  t2u5.30.  The  pe- 
tition of  the  plaintiff  in  the  former  c:ise  is  set  out  and  is  identical 
with  the  petition  in  the  present  case  except  as  to  time,  the  pleader 
averring  in  the  first  petition  loss  of  wages  from  April  13,  1882,  to 
June  13,  1882,  and  asking  to  recover  for  that. 

To  this  answer  a  demurrer  was  interpose<l,  which  was  overruled 
by  the  Court  of  Common  Pleas,  and  judgment  entered  for  defend- 
ant, which  judgment  was  affirmed  by  the  District  Court,  To  re- 
verse this  judgment  of  affirmance  the  present  action  is  prosecuted 
in  this  court. 

The  question  presented  is  whether  under  such  a  contract  as  is 
here  set  out,  the  employee  can  after  being  discharged,  nothing 
being  due  him  for  wages  actually  earned,  maintain  an  action  for 
each  installment  as  though  earned,  upon  an  allegation  of  readiness 
to  perform  the  work;  or  whether  his  action  is  simply  one  for  dum- 
ages  for  the  employer's  breach  of  contract,  and  he  is  limited  to  one 
action  and  one  recovery  for  such  damages. 

If  he  can  have  his  option  as  to  these  remedies  then  the  cause  of 
action  in  the  first  petition  was  not  tlie  same  as  in  the  present  one, 
and  the  former  judgment  would  not  be  a  bar;  if  he  cannot,  but  is 
limited  to  the  last-named  remedy,  to-wit:  to  damages  forbi-each  of 
the  contract,  then  if  both  are  based  upon  the  same  breach,  it  would 
follow  that  they  are  identical,  and  that  one  recovery  would  neces- 
sarily exhaust  the  plaintiff's  remedy,  and  so  the  former  recovery 
would  be  a  bar.  There  is  but  one  dismissal,  but  one  breach  pleaded. 
The  dismissal  was  one  act.  And  as  to  recovery  of  damages  for  that, 
plaintiff  could  not  split  up  his  cause  of  action,  recovering  a  part  of 
his  damages  in  one  suit  ond  the  remainder  afterward.  He  must 
include  all  tliat  belonged  to  that  cause  of  action  in  his  first  petition 
so  that  one  suit  and  one  recovery  should  settle  the  rights  of  the 
parties.  It  would  be  at  his  own  risk  and  peril  if  he  negligently  or 
ignorantly  omitted  a  part  of  what  might  properly  have  been  em- 
braced in  the  cause  of  action  in  his  first  suit.  His  mistake,  if  he 
made  one,  might  be  matter  of  regret,  but  that  could  not  change 
the  rule  of  law. 

The  contention  in  support  of  plaintiff's  claim  is,  that  r.ditlic"  *«^ 
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tion  was  brought  to  recover  damages  for  breach  of  contract  on  the 
part  of  the  board,  bat  that  the  plaintiff,  having  his  option,  upon 
being  discharged,  either  to  regard  the  contract  as  broken  by  the 
conduct  of  the  employer  and  sue  immediately  for  damages  for  its 
breach,  or  treat  the  contract  as  subsisting  for  all  purposes  and 
maintain  an  action  for  each  installment  ,as  it  became  due,  chose 
the  latter,  and  this  he  might  do,  because  having  been  discharged 
Avithout  fault  on  his  part,  his  rights  were  not  lessened,  nor  was  he 
bound  to  treat  the  contract  as  at  an  end.  Having  this  choice  of 
remedies,  it  is  insisted,  one  suit  to  recover  upon  installments  past 
due  at  the  commencement  of  the  action,  and  judgment  thereon 
would  not  bar  a  future  recovery  upon  installments  coming  due 
thereafter,  A  contrary  view,  it  is  argued,  would  entail  great 
injustice.  Under  it  the  employee  would  be  compelled,  unless  he 
were  content  with  such  meager  damages  as  ho  could  prove  imme- 
diately after  his  discharge,  or  at  most  with  less  than  his  real  loss> 
to  wait  until  all  were  due  before  recovering  any  thing,  and  inasmuch 
as  the  object  in  contracting  for  pay  by  the  month  probably  was 
that  he  might  thus  support  himself  and  family,  they  would  bo  left 
to  suffer  while  waiting  for  the  last  installment  to  become  due,  and 
he  would  thus  be  driven,  in  any  event,  to  unreasonable  hardships 
and  to  a  sacrifice  of  his  rights,  because  of  the  wrongful  act  of  the 
employer,  a  condition  of  affairs  which  the  law  would  not  justify. 

That  the  doctrine  contended  for  appeals  strongly  to  the  feelings, 
and  is  not  without  plausibility,  would  seem  to  be  apparent  from 
the  statement,  and  that  it  has  met  with  the  favor  of  courts  in 
several  instanceSvis  apparent  from  an  examination  of  the  cases  cited 
by  counsel.  Still  the  question  remains,  does  it  rest  upon  solid 
foundation?  The  first  case  in  order  of  time  is  that  of  Oandell  v. 
Pontigny,  4  Camp,  375,  decided  at  nisi  prius  at  Sittings  after 
Hilary  term  of  the  King's  Bench,  in  1810,  by  Lord  Ellenborouoh. 
Plaintiff  was  clerk  for  defendant  at  £200  per  year  payable  quarterly. 
August  11th  defendant  discharged  plaintiff  and  paid  him  for  half 
quarter  between  1st  July  and  Ijth  August.  Plaintiff  denied  the 
power  to  discharge  and  offered  next  day  to  continue  work,  which 
defendant  declined.  Lord  Ellbn'sorough's  decision  is  as  follows: 
'''7*.  the  plaintiff  was  discharged  without  safHcient  cause,  I  think 
this  action  is  maintainable.  Having  served  a  part  of  the  quarter 
and  being  willing  to  serve  the  residue,  in  contemplation  of  law  he 
mav  ha  onnsidered  to  have  served  the  whole.     The  defendant  was 
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theiefoTo  indebted  to  faim  for  w<ak  and  labor  in  l^e  «ttm  soaght  to 
be  recoTBred." 

John  Wm.  Smith,  in  his  note  to  Cutkr  v.  Ptnoett,  2  Smith  Lead. 
Cos.,  part  1,  says  that  a  serrant  wrongfully  dismissed  has  his  elec- 
tion of  three  remedies.  First,  a  special  action  for  breach  of  contract, 
and  this  remedy  he  may  pnrsuc  at  once;  second,  he  may  wait  until 
the  termination  of  the  peritod  for  which  he  was  employed,  and  dien 
perhaps  sue  for  his  whole  wages  in  indebitatus  assumpsit,  relying 
on  the  doctrine  of  constractiTe  service,  and  he  cites  Oaf*cMi  v. 
Poniiffny, 

Two  cases  are  cited  from  the  Supreme  Court  of  TSevr  York,  where 
a  similar  doctriuc  is  held.  In  Huntington  v.  0.  <B  L.  0. 12.  Cb.,  S3 
How.  Pr.  416;  s.  c,  7  Am.  Law  Register  (N.  8.),  143,  decided  by 
Jamtes,  J.,  the  holdingis  that**  where  a  person  employed  for  a  certain 
time,  at  a  fixed  salary,  payable  monthly,  is  wrongfully  discharged 
before  the  end  of  the  term,  he  may  sue  for  each  month's  salary  as 
it  becomes  due;  and  the  first  judgment  will  not  be  a  bar  to  another 
action  for  salary  subsequently  coming  due.'*  In  the  case  of  Thomp- 
son V.  Woody  1  Hilton,  96,  Ikgrahax,  J.,  says:  '*  Where  an  agree- 
ment of  this  kind  is  broken,  the  person  employed  has  his  dection, 
either  to  sue  for  his  wages  as  they  become  due  from  time  to  time, 
or  to  bring  one  action  for  damages  for  the  breach  of  the  contract." 
This  holding  that  the  employee  may  sue  for  wages  as  they  become 
due  from  time  to  time  was  not  necessary  to  a  decision  of  the  case, 
and  was  apparently  based  upon  the  holding  of  Lord  Ellbitboroitoh, 
before  quoted.  Strauss  v.  Meertief,  64  Ala.  299;  s.  c,  88  Am.  Rep. 
8,  is  to  the  same  effect.  Brick  ell,  J.,  in  deciding  the  case,  says: 
"It  is  not  matter  of  doubt,  that  when  a  contract  is  made  for  per- 
sonal services,  for  a  particular  term,  at  stipulated  wages,  if  the  party 
employed  is,  without  cause,  discharged  during  the  term  ♦  •  • 
he  is  not  compelled  to  accept  the  breach  of  his  employer  as  a  termi- 
nation of  the  contract;  he  may  elect  to  treat  it  as  continuing,  and 
keeping  himself  in  readiness  to  perform  the  contract  as  his  part, 
may  recover  the  wages  due  on  the  expiration  of  the  term.  And 
if  the  wages  are  payable  by  installments,  he  may  sue  for  and 
recover  each  installment  as  it  becomes  due.  Other  cases  by  the 
same  court  hold  a  like  doctrine,  and  it  seems  to  have  been  accepted 
by  the  courts  of  Mississippi,  Missouri,  Illinois  and  "Wisconsin. 

The  decisions  in  these  cases  appear  to  rest  upon  the  doctrine  of 
**  constructive  service."    In  several  of  them  it  is  adopted  in  words; 
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ia  otbos  the  principle  is  assamed  iritlioat  deeignatcttg  it  by  that 
title.  If  that  is  not  ttek*  bfisis  it  ig  difflealt  to  see  that  thej  have 
any.  The  theory  of  that  doctrine  seems  to  be  that  iuasin«ch  as  the 
employee  holds  binuelf  ready  to  do  the  irork,  therefope  he  has  done 
the  work;  that  readiofissis,  for  all  parpoees^  equivalent  to  per- 
foimance.  For  thre  parpase  of  allowing  a  recovery  in  some  amount 
his  readiness  to  do  and  tender  of  performance  may  have  the  effect 
of  performance  to  the  extent  of  putting  the  employeT  in  the  wrongs 
but  bow  can  it  be  said,  in  truth,  i^at  he  has  done  the  work?  tfanvt 
be  has  performed?  The  claim  is  based  npon  a  fiction,  an  untruth. 
There  is  no  acceptance  of  the  services;  there  is  no  delivery  of  them; 
the  d^eadant  hae  not  had  the  benefit  of  them;  he  has  rxeft  had 
valae  receivedi  and  upon  what  principle  is  it  that  in  law  he  is  lia- 
ble for  the  agreed  price  when  he  has  not  received  the  commodity 
which  he  agreed  to  buy,  and  the  other  party  has  not  parted  witli 
the  commodity  whidi  he  agreed  to  sell?  The  doctrine  of  '^  con- 
struotive  service,"  as  applied  to  a  ^aee  of  this  character,  is  one  beset 
with  difficulties.  It  requires  a  plaintiff  to  assume  that  to  exist 
which  in  fact  has  no  existence.  He  is  demanding  wages  when  he 
has  rendered  no  service.  The  doctrine  contradicts  the  very  term 
itself.  How  can  he  truthfully  aver,  as  in  indehitains  assumpgii, 
th«t  the  defendant  is  indebted  to  him  for  work  and  labor  done? 
Averring  it,  hciw  could  he  prove  it?  But  aside  from  the  matter  of 
pleading  and  proof,  in  order  to  recarer  upon  the  strength  of  this 
doctrine,  the  employee  must  not  only  be  willing  to  perform  on  his 
part,  but  must  hold  himself  in  readiness  to  perform.  This  implies 
that  he  will  remain  idle^  Public  iK>liGy,  not  to  say  public  morals, 
forbids  the  encouragement  of  an  idle  class.  Being  subject  to  the 
universal  rule  that  a  person  injured  by  the  act  of  another  is  bound 
to  use  ordinary  diligence  to  make  the  damage  as  light  as  may  be, 
the  discharged  employee  must  use  ordinary  care  to  obtain  employ- 
ment. He  may  not  be  required  to  seek  elsewhere,  or  to  engage  in 
a  different  industry.  But  he  is  bound  to  use  ordinary  effort  to  ob- 
tain similar  employment  in  the  same  vicinity;  at  least  if  such  em- 
ployment is  offered  he  is  bound  to  take  ^advantage  of  it  It  would 
be  a  direct  enconragtement  to  idleness  to  hold  that  he  who  mi^ 
have,  but  ri^nses,  similar  service,  is  entitled  to  full  compeoisation 
the  same  as  though  he  performed  full  labor.  This  rule  stands 
sqoarely  across  the  path  of  '^  constructive  service."  For  if  the 
workman  is  bound  to  accept  emplovment  of  another  employer  how 
Vol.  LVIII  — 104 
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can  he  continue  ready  to  resume  work  under  his  former  employer? 
A  learned  writer,  whose  valued  paper  in  support  of  the  doctrine  of 
"constructive  service"  is  cited  by  counsel,  uses  this  language: 
"  The  doctrine  of  constructive  service  however  does  not  permit  an 
employee  who  has  been  wrongfully  discharged  to  remain  willfully 
idle  during  the  period  for  which  he  had  been  engaged."  A  mo.-t 
singular  conception  of  the  ground  work  of  the  doctrine,  it  seems  to 
us.  Being  actually  at  work  for  B.,  how  can  he  be  constructively 
at  work  for  A.  ?  Being  required  to  hold  himself  in  readiness  to  re- 
sume his  work  for  A.,  how  can  he  engage  with  B.?  Engaging  with 
B.,  how  can  he  be  ready  to  resume  work  with  A.  ? 

"  Constructive  service,"  as  here  sought  to  be  applied,  never  had, 
as  we  think,  support  in  principle,  and  the  support  derived  from 
authority  is  at  least  very  considerably  impaired.  The  case  of 
Oandell  v.  Pontignyy  after  being  followed  in  several  cases  in  Eng- 
land, was  overruled  in  Archard  v.  Hornor,  3  Car.  &  P.  340,  which 
was  approved  in  Smith  v.  Hayward,  7  Ad.  &  Ell.  544,  and  in  the 
later  case  of  Ooodman  v.  Pococky  15  Ad.  &  Ell.  (X.  S.)  57G.  To 
like  effect  will  be  found  Beckham  v.  Drake,  2  H.  L.  606,  and  jEto- 
mensy,  ElderioUj  4  H,  L.  645.  Mr.  Smith's  second  proposition 
in  his  notes  to  Cutter  v.  Powell  is  expressly  disapproved  in  Good- 
man V.  Pocock^  Eble,  J.,  observing:  "As  to  the  other  option 
referred  to  by  Mr.  Smith,  I  think  that  the  servant  cannot  wait 
till  the  expiration  of  the  period  for  which  he  was  hired,  and 
then  sue  for  his  whole  wages  ou  the  ground  of  a  constructive 
service  after  dismissal.  I  think  the  true  measure  of  dam- 
ages is  the  loss  sustained  at  the  time  of  the  dismissal."  And  in 
Classman  v.  Lacoste,  28  E.  L.  &  E.  140,  a  still  later  case.  Lord 
Campbell  says:  ^'But  if  the  contract  is  entirely  broken,  and  the 
relation  of  employer  and  employed  put  an  end  to,  I  agree  that  the 
party  suing  ought  to  allege  in  his  declaration  the  whole  gravamen 
that  he  suffers  by  such  breach  of  contract,  and  that  he  may  receive 
therein  all  the  damages  that  may  inure  to  him  in  consequence.'^ 
So  that  it  may  not  bo  too  much  to  say,  that  the  doctrine  of  '*  con- 
structive service  "  has,  in  England,  where  it  had  its  origin,  been 
repudiated,  and  the  law  there  established  that  a  servant  wrongfully 
discharged  has  no  action  for  wages  unless  something  is  due  for  past 
services  actually  rendered,  and  as  to  any  other  claim  ou  the  con- 
tract it  is  for  the  breach  of  it,  and  for  his  damages  resulting  there- 
from, being  the  ordinary  action  for  damages,  and  not  the  common' 
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law  action  of  imUhitatua  assumpsit.  Nor  aro  the  casca  in  N'cw 
York  heretofore  referred  to  now  authority  in  that  State.  For  this 
see  Moody  v.  Leverick,  4  Daly,  401,  where  the  holdin;j  is  to  the 
effect  that  a  servant  wrongfully  dismissed  cannot  wait  until  the 
expiration  of  the  period,  and  then  sue  for  his  whole  wages  on  tlic 
ground  of  constructive  service,  his  only  remedy  being  an  action  far 
breach  of  contract  of  hiring.  Also,  Howard  v,  Dalj/y  61  N.  Y.  3C2; 
8,  c,  19  Am.  Rep.  285,  where  Oandell  v.  Ponligni/,  Thompson  v. 
Woody  and  the  cases  in  Alabama,  Mississippi,  Missouri  and  Wiscon< 
sin  are  distinctly  disapproved,  and  the  doctrine  of  ^'  constructive 
service  ^'  declared  to  be  ''  so  opposed  to  principle,  so  clearly  hostile 
to  the  great  mass  of  authorities,  and  so  wholly  irreconcilable  to  that 
great  and  beneficent  rule  of  law,  that  a  person  discharged  from 
service  must  not  remain  idle,  but  must  accept  employment  else- 
where if  offered,  that  we  cannot  accept  it.  ♦  ♦  ♦  The  doctrine 
of  constructive  service  is  not  only  at  war  with  principle,  but  with 
the  rules  of  political  economy,  as  it  encourages  idleness,  and  gives 
compensation  to  men  who  fold  their  arms  and  decline  service,  equal 
to  those  who  perform  with  willing  hands  their  stipulated  amount  of 
labor/'  The  cases  of  Chamberlain  v.  Morgan^  68  Penn.  St.  168; 
Willoughby  v.  Tlimnas,  24  Gratt.  622;  Whi taker  v.  Sandifery 
1  Duval,  261;  Chamberlin  v.  AfcCallisier,  6  Dana,  352,  and  Miller  v. 
Ooddardy  34  Me.  102,  show  that  a  like  view  is  held  by  the  courts 
in  those  States,  while  Wood's  Mayne  on  Damages,  317,  328,  and 
Wood's  Master  and  Servant,  246-7,  indicate  that  that  author  con- 
siders the  great  weight  of  authority  to  be  in  the  same  direction. 
On  page  246  of  the  latter  work  ^Ir.  Wood  uses  the  following 
emphatic  language:  ''It  (the  doctrine  of  constructive  service)  was 
finally  exploded,  and  the  doctrine  established  that  a  person  wrong- 
fully discharged  could  not,  by  simply  holding  himself  in  readiness 
to  perform  his  contract,  be  regarded  as  having  in  fact  performed  it, 
jind  thus  be  entitled  to  sue  for  and  recover  his  wages  for  the  entire 
term,  but  that  he  must  be  restricted  in  his  recovery  to  the  amount 
of  his  actual  loss.  The  action  in  such  cases  is  not  for  wages,  but 
for  damages  for  breach  of  the  contract.  It  cannot  with  any  pro- 
priety bo  claimed  that  an  action  for  wages  can  be  sustained  when 
the  servant  has  in  fact  rendered  no  service.  Such  a  doctrine  is  i:i 
defiance  of  the  meaning  of  the  term,  and  rests  upon  no  solid  founda- 
tion either  in  principle  or  policy."  See  also  an  instructive  paper 
by  Mr.  Thornton,  of  the  Indianapolis  bar    on  this  subject,  in  8 
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Soathcrii  Law  Beyiew,  432,  and  for  a  full  diaciusion  of  the  preaeoit 
caac,  sec  the  able  opinion  of  the  jadge  who  presided  in  the  Common 
Fleas,  reported  in  9  Week.  Law  Bull.  186. 

To  sastain  the  doctrine  of  "  constmetime  serTice  "  wonld  be  in 
effect  to  hold  that  the  contract  is  one  wkioh  conld  be  eii£^jrccd 
specifically,  for  if  after  discharge;  and  after  the  Bmplojrer  had  repadi- 
ated  the  contract  on  his  part  and  laid  himself  HMg  to  f  nil  damages 
for  its  breach,  the  employee  conld  treat  the  contract  as  subsisting 
in  snch  sort  as  to  recover  upon  installments  as  wages  earned,  when 
in  fact  they  were  not  earned,  and  reoorer  as  each  came  doe,  the 
result  would  be  a.  specific  performance  <tf  the  contraet,  aad  that  too 
by  a  multiplicity  of  suits.  Surely  no  lawyer  would  seriously  ask  a 
court  of  equity  tospecifioally  enforce  a  contract,  whidi  in  its  nattare 
gives  to  the  aggrieved  party  so  plain  and  full  a  remedy  at  law  in  on 
action  for  damages. 

As  a  result  from  the  authorities,  as  well  as  upon  princtplet  we 
are  satisfied  that  in  such  a  contract  aa  the  one  in  the  case  at  bar, 
where  the  employee  h  wrongfully  dismissed,  but  all  wages  actually 
earned  up  to  that  time  arc  paid,  the  only  action  the  employee  has, 
whether  he  bring  it  at  once  or  wait  until  the  entire  period  of  hire 
has  expired,  is  one  for  damages  for  the  breach  of  the  contract,  and 
the  measure  of  damages  will  be  the  loss  or  in^nry  occasioned  by  that 
breach,  and  one  recovery  upon  such  daim,  whether  the  damages  be 
denominated  loss  of  wages,  or  damages  for  breadi,  is  a  bar  to  a 
future  recovery. 

JtbigmmU  affirmecL 

Note  bt  the  Reporter.  —  See  Bkhardian  v.  Ekifi^  MoMme  Wbrkt,  7H 
Ind.  422;  B.  c,  41  Am.  Rep.  581. 

In  Saaonia  if  d^  72.  Go»  v.  Gook«,  7  Colo.  569,  U  was  saia :  "  When  -k  aervmnt 
is  discharged  without  a  safficient  legal  excuse  before  the  expiration  of  his 
term,  he  has  his  choice  of  two  remedies:  he  may  treat  the  contract  as  resdnded. 
an(l  at  once  bring  an  action  for  the  value  of  the  services  rendered;  or  he  may 
treat  the  contract  as  continuing,  and  sue  for  a  breaoh  thereof,  and  recover  his 
probable  damages  occasioned  by  the  breach,  or  in  some  cases  he  may  defer 
suit  until  the  end  of  the  term,  and  sue  for  the  aotoal  damage  he  has  sustained, 
which  however  can  in  no  case  exceed  the  wages  for  the  entire  term." 

In  Isaacs  v.  Dames,  63  Ga.  169,  it  was  held  that  if  a  servant  be  employed  for 
five  months  at  a  specified  rate  per  month,  payable  monthly,  and  pending  the 
employment  be  wrongfully  discharged,  he  may  in  his  option  sue  at  the  end 
of  each  month,  and  a  recovery  for  one  month  vnM  be  no  bar  to  a  suit  at  the  end 
of  the  nexi  month.     The  court  said:     "Had  Isaacs  coatiaaed  Daviesin  his 
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flerrioe  and  failed  or  ref oaed  to  pajr  him  at  the  end  of  each  month,,  no  one 
i^oald  qaeetion  his  liability  to  suit  and  judgment.  If  then  he  dischai^ged  him 
^^TTongfully,  he  did  not  and  could  not  thereby  discharge  himself  from  liability. 
Isaacs  cannot  set  up  his  own  breach  of  the  contract  to  discharge  himself  from 
its  performance." 

Hatoard  y.  Daly,  61  N.  Y.  862;  8.  c,  19  Am.  Rep.  285,  was  followed  in 
Weed  V.  Burt,  78  N.  Y.  193. 

The  case  of  OTiamberlin  v.  Morgan,  68  Penn.  St.  168,  does  not  hold  the  doc- 
trine of  the  principal  case  to  which  it  is  dted,  but  by  implication  recognises 
the  opposite. 

In  WiU^ghbif  ▼.  Thamm,  84  6knifet.  582,  dted  in  the  principal  caae,  it  was 
held  thatr  "  if  Thomas  had  been  dischaiged  the  day  after  he  was  employed, 
without  fault  on  his  part,  InU  «n  the  next  day  obtained  as  geodor  better  employ- 
fnent  for  the  year^  although  he  would  be  entitled  to  a  recovery  against  his 
employers  for  breach  of  contract  on  their  part,  he  certainly  would  not  be 
entitled  to  fnU  wages  for  the  year  as  the  measure  of  damages,"  and  the  doctrine 
of  Byrd  v.Boyd,  4McCoxd,  246;  a.  a,  17  Am.  Dec.  740,  was  approved,  "that 
where  a  planter  without  cause  turns  away  his  overseer  at  a  season  of  the  year 
when  it  is  impracticable  to  get  employment,  the  overseer  is  entitled  to  the 
stipulated  wages  for  the  whole  time."  Thus  making  the  remedy  dependent 
on  the  ability  to  get  other  employment. 

ChamberHn  v.  McCaUister,  6  Dana,  852,  was  not  a  case  of  master  and  servant, 
and  monthly  or  weekly  wages,  bat  of  a  contract  for  the  plastering  of  several 
hovses,  at. a  certain  priee  per  yaid,  and  no  paymeoft  to  be  made  until  cmnple- 
tion.  WhUaker  v.  8madtf§rA  Duv.  26U  founded  on  Ohamb&jtluh  v.  MeCalitter, 
was  «r  oontTBCt  of  flfiriRioe  for  a  year,  the  wages  payable  at  the  end  of  the  year. 
MSler  V.  Ooddard,  84  Me.  102;  s.  c,  56  Am.  Dec.  688,  was  a  case  where  the 
plaintiff  voluntarily  quit  the  service,  and  is  not  at  all  in  point. 

Cleariy  opposed  to  the  principal  case  are  Aimfield  v.  y«tsh,  84  Miss.  861; 
Gardan  ▼.  Brew&ter,  7  Wis.  855,  and  obiier,  Booae  ▼.  Pae.  Railroad,  88 
Mo.  212. 


RoBiKSOK  y.  Kanawha  Yajuley  Bakk. 

(44  0MoSt.i41.) 

J^egotiaible  instrument — biB  of  exchange — aceeptanee  by  agent  —  parol  evi- 
dence 

The  drawee  ol  a  btU  of  exchange,  drawn  by  the  '*  Kanawha  <b  Ohio  Coal  Ca," 
¥ras- described  as  "  John  A.  Robinson,  Agt./'  and  it  was  accepted  by.  him  as 
"  John  A.  Robinson,  Agent  E.  &  O.  C.  Co.,"  Held,  that  the  acceptance  was 
the  personal  obligation  of  John  A.  Robinson,  and  that  in  a  suit  upon  the 
aeeeptance  by  an  indorsee  against  him,  parol  evidence  was  not  admissible, 
in  the  absence  of  fraud,  accident,  or  mistake,  to  show  that  the  defendant 
inleoded  to  bind  the  drawer  boi  his  principal,  and  that  this  was  kno^n  to 
the  Dlaintiff  when  it  acQm*"*^  ^he  paper. 
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CTION  on  a  bill  of  exchange.     The  head-note  states  the  case. 
The  plaintiff  had  jadgment  below. 


Lincoln  dt  SCephens,  for  plaintiff  in  error. 
W.  If.  Afackoy,  for  defendant  in  error. 

MiNSHALL^  J.  It  is  apparent  that  the  qaestion  presented  is 
precisely  the  same  as  would  have  arisen  on  a  demurrer  to  the  an- 
swer, and  we  shall  so  treat  it.  Evidence  as  to  the  meaning  of  the 
initials,  without  the  other  circumstances,  could  in  no  way  vary  the 
rights  and  liabilities  of  the  parties.  If  the  facts  stated  in  the 
answer  constitute  a  defense,  the  defendant  should  have  been  per- 
mitted to  prove  the  same,  as  he  offered  to  do  by  the  evidence 
ruled  out.  If  not,  then  there  was  no  error  in  rejecting  it,  and  the 
judgment  should  be  affirmed. 

There  is  nothing  in  the  answer  to  the  effect,  that  at  the  time 
Kobinson  accepted  the  bill,  he  did  not  have  funds  of  the  drawer  in 
his  hands  applicable  to  the  payment  of  the  bill  at  its  maturity,  or 
that  he  did  not  expect  to  have,  and  that  this  fact  was  known  to  the 
plaintiff  when  it  became  the  owner  of  it.  It  is  entirely  consistent 
with  the  hypothesis  that  he  was  acting  as  the  agent  of  the  drawer 
at  Cincinnati,  a  coal  company  doing  business  at  Coalburgh,W.Va.; 
and  that  in  the  transaction  of  its  business  at  Cincinnati,  he  then 
had,  or  expected  to  have,  funds  of  the  company  in  his  hands  ap- 
plicable to  the  payment  of  the  bill  and  on  which  it  had  been  drawn. 
The  relation  of  principal  and  agent  may  exist  between  drawer  and 
drawee,  without  changing  the  rights  of  the  payee  against  the 
drawee  upon  the  acceptance  of  the  bill.  When  the  principal, 
located  at  one  place,  draws  upon  his  agent  located  at  another,  the 
natural  presumption  is,  from  the  usual  course  of  business,  that  it 
is  against  funds  of  the  principal  that  are,  or  will  be,  in  the  hands 
of  the  agent,  and  which  the  principal  requests  the  agent  to  apply 
to  the  payment  of  the  bill  at  its  maturity.  '^  A  bill  of  exchange  is 
presumed  to  be  drawn  on  funds,  with  the  understanding  between 
drawer  and  drawee  that  it  is  an  appropriation  of  the  funds  of  the 
former  in  the  hands  of  the  latter,  and  acceptance  is  an  admission 
that  it  was  so  drawn,  and  of  such  a  relation  between  the  parties.'* 
1  Pars.  N.  &.  B  (2d  ed.)  323. 

The  usual  relation  between  the  drawee  and  the  drawer  is  that  of 
debtor  and  creditor;  and  such  relation  in  fact  exists  between  an 
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agent  and  his  principal,  where  the  latter  has  funds  in  the  hands  of 
his  agent.  The  bill  here,  as  drawn  and  accepted,  is  consistent  with 
and  supposes  such  relation;  and  as  we  have  observed,  th«'re  is  noth- 
ing in  the  answer  to  the  effect  that  such  relation  did  not  exist, 
nor  was  there  any  evidence  offered  to  the  contrary.  Robinson 
was  not  bonnd  to  accept;  or  he  might  have  done  so  on  condition 
that  he  had  funds  of  the  principal  at  the  maturity  of  the  bill,  and 
thus  have  qualified  his  obligation.  But  as  it  is,  his  acceptance 
imports  the  possession  of  funds,  and  obliges  him  to  pay  the  bill. 
1  Par.  K  &  B.  (2d  ed.)  301,  and  note  (w). 

The  fact  that  he  is  designated  in  the  bill  and  described  in  his 
acceptance  as  agent  does  not  vary  the  case.  This  description  of 
himself  may,  and  no  doubt  did,  serve  a  useful  purpose  in  the  settle- 
ment of  his  accounts  with  the  company. 

The  law  as  to  notes  and  bills,  executed  by  pei*sons  acting  as 
agents  of  other  persons,  is  not  uniform,  but  as  a  rule,  where  one 
acting  as  agent  uses  words  that  import  a  personal  agreement  on  his 
2>art,  and  signs  his  own  name,  it  is  held  to  be  his  individual  obli- 
gation, although  he  describe  himself  as  agent;  the  added  words 
being  regarded  simply  as  a  description  of  his  person.  The  rule  is 
in  conformity  to  precision  in  the  use  of  language,  and  secures  that 
certainty  in  negotiable  paper  so  necessary  to  commercial  transac- 
tions. Thomas  v.  Bishop,  2  Strange,  055;  Barkery,  Mec.  Fire  Ins, 
Ok,  3  Wend.  94;  s.  c,  20  Am.  Dec.  C64;  Dan.  Neg.  Inst.,  §  300. 

The  question  has  been  presented  and  so  ruled  in  a  number  of  the 
reported  decisions  of  this  court. 

Thus  in  Tifus  v.  Kyle,  10  Ohio  St.  444,  where  the  makers  had 
described  themselves  in  the  body  of  the  note  as  directors  of  a  certain 
turnpike  road,  and  the  note  read,  "One  year  after  date,  we  or 
cither  of  us,  as  directors,  etc.,  promise  to  pay,"  to  which  each 
signed  his  individual  name,  it  was  held  that  each  was  individually 
liable,  and  that  in  the  absence  of  an  averment  of  fraud  or  mistake, 
the  makers  could  not  be  permitted  to  show  an  intention  on  their 
part  not  to  bind  themselves  individually. 

In  Collins  V.  Buckeye  Fire  Ins.  Co.,  17  Ohio  St.  215,  the  note 
read,  *"I  promise  to  pay,  etc.,'^  and  was  signed  *'  Edward  K.  Col- 
lins, Agent/'  The  defense  was  that  the  payee  had  notice  of  the 
agency  of  the  maker,  and  that  he  was  not  liable  individually  upon 
the  note.  But  the  court  held  that  parol  evidence  wjis  inadmissible 
for  that  purpose,  an:l  that  Collins  was  personally  liable  upon  thu 
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note.  These  eases  shov  that  in  this  State»  where  OQO^actiiig  lu 
9geint  sigiia  his  iBdividaal  name  to  a  note  that  hj  its  langaage 
imports  a  personal  liability  on  his  part,  iue  is  bonnd  aooocdingly 
although  in  signing  the  note  he  describes  himself  as  agenL 

We  fail  to  see  how  it  can  raako  any  difference  in  this  respect 
whether  the  party  signing  desoribea  himself  aa  agent  Bimply,  or  adds 
the  name  of  his  principal;  in  either  ease  the  porioeiple  npon  which 
his  liability  is  established  and  parol  testimony  exdaded  must  be 
the  same;  the  instrument  upon  its  face  is  his  awn,  aad  not  the 
promise  of  his  principal.  To  this  rule  usage  has  established  an 
apparent  exception,  in  the  instanoes  where  a  bill  is  drawn  or  accepted 
by  the  cashier  of  a  bank.  But  it  is  rather  apparent  than  real,  since 
the  custom  by  which  a  cashier  represents  his  bank  in  snch  matters, 
by  simply  signing  his  own  name,  is  so  general  that  the  practice  has 
reduced  the  custom  to  the  certainty  of  a  law,  as  it  is  everywhere 
understood  that  in  such  caaes>  whether  he  describes  himself  as 
cashier  or  not,  he  is  an  altar  ego  of  the  bank.  His  sigiiatttre  is  a 
recognised  mode  in  which  a  bank  may  become  a  party  to  commer- 
eial  paper;  and  the  obligation  so  created  is  that  of  the  bank  and 
not  of  the  cashier. 

There  is  a  marked  distinction  between  this  case  and  those  in 
which  the  question  jtust  discussed  iTsoally  artsas.  Ordinarily  the 
principal  is  some  third  person,  not  otherwise  related  to  the  bill,  but 
bore  it  is  claimed  that  he  is  the  drawei*,  and  if  the  acoeptance  he 
treated  as  his,  and  not  that  of  Bobinsooa,  the  paper  loses  its  cliar- 
actcr  of  a  bill  of  exchange  and  becomes  a  promissory  note  only,  and 
the  payee,  instead  of  having  a  fund  appropriated  to  the  payment 
of  his  demand  or  secured  by  the  obligation  of  an  acceptor,  is 
reduced  to  the  personal  obligation  of  the  drawer  only.  This  aspect 
of  the  case,  as  unfavorable  to  the  defense,  has  been  commented  on, 
and  does  not  require  to  be  further  enlarged. 

The  caaes  however  to  which  we  have  adverted,  show  that  a 
promissory  note  signed  by  an  agent,  in  the  Runiner  this  acoeptance 
was  made,  becomes  the  individual  liability  of  the  agent,  and  would 
be  decisive  of  this  case,  though  the  principal  were  a  third  party, 
unless  an  acoeptance  differs  in  principle  from  the  makingof  a  note, 
as  does  an  indorsement.  It  seems  that  an  indomement  may  be  ex- 
plained by  parol,  as  pointed  out  by  WfiLisiU,  J.,  in  Collins  v.  Bnek- 
$ye  Fire  Inn.  Co,,  17  Ohio  St.  224.  The  indorsement  being  a  mere 
transfer  of  title,  the  obligation  arising  outside  of  it  may  be  changed 
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withont  affecting  the  indoraement  itself.  Bat  the  obligation  of  an 
acceptor  is  an  express  one;  it  is  to  pay  the  bill  at  its  maturity 
according  to  the  order  contained  in  it.  The  language  of  the  books 
ia  that  the  acceptor  of  a  bill  is  as  the  maker  of  a  note,  and  that 
when  the  drawer  accepts  he  comes  at  once  under  an  absolute  obliga- 
tion to  pay  the  bill  according  to  its  tenor.  1  Pars.  Notes  &  Bills,  §  2, 
chap.  4.  No  distinction  between  a  promissory  note  and  an  ac- 
ceptance exists  in  this  r^ard,  aad  so  it  has  been  held  tliat  the  legid 
effect  of  an  acceptance,  as  an  absolute  contract  to  pay,  cannot  be 
varied  by  parol.  Hsaverin  t.  Dimnett,  7  S.  &  M.  244;  s.  c,  45 
Am.  Dec.  302;  Adams  Y.Wordleg^  1  M.  &  W.  374;  Scare yr.  Oraham, 
3  Camp.  57;  1  Pais.  Notes  &  BiUs^SOl;  Cummingsy,  Kmt,  44  Ohio 

St.  92. 

Judgment  afirmed. 
FoLumv  J»,  dissents. 


Railway  Company  ▼.  Spakolv. 

(44  Ohio  St.  471.) 

Mfui&r  iMnd  $er9ant — ogrMment  to  «0«tM  HakOUyfor  negHgemce, 

An  agreement  by  a  zailway  bnkexnaix,  at  the  time  of  hiring,  to  waive  his  right 
to  any  action  against  the  employer  for  negligence  of  the  conductor  is  void 
as  agiUnst  public  policy.     {See  note,  p.  886.) 

ACTION  for  personal  injnrj  by  nc^igenoe.  The  head-note  states 
the  point    The  plaintiff  had  judgment  below. 

C.  H.  Scrihner,  Ashley  Paid  and  C.  Q*  Oeizendanner,  for  plain- 
tiff in  error. 

Joshua  R.  Seney,  for  defendant  in  error. 

OwEK^  C.  J.  Is  it  competent  for  a  railway  company  to  stipnlaie 
with  its  brakemen,  at  the  time,  and  as  port  of  their  contract  of 
employment,  that  the  company  shall  not  be  liable  for  the  negligent 
acts  of  its  condactors? 

Western,  etc.,  R.  Co.  v.  Bishop ^  50  Gh.  465,  is  cited,  with  other 

decisions  of  the  same  eonrt  approving  and  following  it,  in  support 

of  the  affirmatiye  of  this  proposition.     In  that  case  it  was  held  that 
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such  a  contract^  so  far  as  it  does  not  waiye  any  criminal  neglect  of 
the  company^  or  its  priucipal  officers^  is  a  legal  contract  and  bind- 
ing upon  the  employee.  But  McCay,  J.,  speaking  for  the  conrf , 
says:  '^  We  do  not  say  that  the  employer  and  employee  may  make 
any  contract;  we  simply  insist  that  they  stand  on  the  same  foot- 
ing as  otlier  people.  No  man  may  contract  contrary  to  law,  or 
contrary  to  public  policy  or  good  morals,  and  this  is  just  as  true  of 
merchants,  lawyers  and  doctors,  of  buyers  and  sellers,  and  bailors 
and  bailees,  as  of  employers  and  employees."  This  invites  us  to  in* 
quire  whether  and  to  what  extent  the  contract  we  are  dealing  with 
isaffected  by  considerations  of  public  policy.  It  is  maintained  on  be- 
half of  the  company  that  '^a  rule  absolving  the  company  from  lia- 
bility to  the  brakemen  for  negligence  of  the  conductor,  may  operate 
to  constitute  the  brakemen  a  sore  of  police;  may  induce  them  to  be 
more  watchful,  and  report  to  their  superiors  the  delinquencies  of 
the  conductor.  And  if  they  are  unwilling  to  do  this,  they,  and  not 
the  company,  should  suffer  the  consequences.  A  rule  of  this  kind 
is  calculated,  also,  to  better  protect  the  public  against  injuries  to 
merchandise  in  course  of  transportation,  by  promoting  greater  dili- 
gence and  watchfulness  on  the  part  of  the  brakemen  employed 
upon  the  trains." 

Also  that  '^a  stipulation  which  would  place  additional  responsi- 
bility upon  the  employee,  and  require  for  his  own  protection  a  close 
observance  of  the  rules  of  the  company,  and  a  strict  watch  upon  the 
conduct  of  his  immediate  superior,  would  tend  to  promote  the  safety 
of  passengers  and  merchandise  in  transit." 

If  this  view  is  tenable,  it  follows  that  public  policy  is  concerned 
in  and  subserved  by  such  a  contract  as  is  here  sought  to  he  en- 
forced. As  brakeman  on  the  train,  Spangler  was  subject  to  the 
orders  and  control  of  the  conductor. 

In  LUtte  Miami  Railroad  Co.  v.  Stevens,  20  Ohio,  415,  it  was  first 
held,  though  by  a  divided  court,  that  a  railroad  company  is  liable 
to  an  employee  for  an  injury  received  through  the  negligence  of 
another  employee  under  whose  control  he  is  placed. 

This  principle  was  again  considered  in  Cleveland,  O.  <&  C.  JL 
Co.  y.  Keary,  3  Ohio  St.  202,  and  was  applied  by  a  rnaninroos 
court  to  a  case  like  the  one  at  bar,  and  the  railroad  company  was 
held  liable  to  a  brakeman  for  an  injury  resulting  to  him  from  the 
carelessness  of  a  conductor  under  whose  control  he  had  been  placed 
by  the  company. 
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la  the  course  of  an  able  and  exhanstiye  opinion,  IlANXEYy  J., 
Bays:  **  The  seryants  employed  to  execute  cannot  recover  for  in- 
juries arising  from  a  failure  in  that  part  of  the  business  committed 
to  them,  because  it  is  their  failure,  and  not  that  of  their  employer; 
and  although  it  should  happen  from  the  negligence  of  but  one  of 
them,  yet  each  one  entered  the  common  seryice  with  a  knowledge 
that  others  must  be  engaged,  and  they  were  jointly  bound  to  per- 
form what  was  jointly  intrusted  to  them,  and  public  policy  may  be 
concerned  in  their  keeping  a  supervision  over  each  other  for  the 
purpose.  But  how  this  can  be  made  to  extend  to  the  conductor, 
over  whose  acts  they  have  no  supervision  or  control,  and  are  not 
presumed  to  be  possessed  of  the  requisite  intelligence  for  the  pur- 
pose, we  are  wholly  unable  to  see;  and  equally  so,  how  the  safety  of 
travellers  is  likely  to  be  jeopardized  by  adding  to  the  responsibility 
of  the  conductor  for  his  carelessness,  that  of  the  company  that 
places  him  in  power.  ♦  ♦  ♦  It  is  the  duty  of  the  servants  to 
obey  the  orders  of  the  superior  thus  placed  over  them,  and  to  per- 
form as  he  shall  direct.  ♦  ♦  ♦  But  they  cannot  be  made  to  bear 
losses  arising  from  carelessness  in  conducting  the  train,  over  which 
their  employer  gave  them  no  power  or  control,  either  separately  or 
oolleotively,  until  we  are  prepared  to  say  that  justice  and  public 
policy  require  the  consequences  of  duty  omitted  by  one  party  to  be 
visited  upon  the  other,  although  stripped  of  all  power  to  prevent 
such  consequences. '' 

A  careful  examination  of  this  case  aad  of  Little  Miami  R.  Co.  v. 
Stevens,  supra,  which  it  approves  and  follows,  will  make  it  appar- 
ent that  the  liability  of  railroad  companies  for  injuries  to  their  ser- 
vants caused  by  the  carelessness  of  those  who  are  superior  in 
authority  and  control  over  them,  is  placed  chiefly  upon  considera- 
tions of  public  policy. 

The  doctrine  established  by  these  cases  nas  remained  unques- 
tioned by  this  court  for  more  than  thirty  years.  It  furnishes  a  con- 
clusive answer  to  the  contention  of  the  company  that  the  stipula- 
tion which  it  seeks  to  enforce  would  better  protect  the  public  by 
promoting  greater  diligence  on  the  part  of  brakemen  and  the  con- 
sequent safety  of  passengers  and  merchandise  in  transit 

We  are  thus  relieved  of  all  discussion  of  the  relation  which  the 
liability  of  railroad  companies  for  injuries  to  their  servants  caused  by 
the  negligence  of  their  superiors  in  authority  sustains  to  the  policy 
of  the  State,     It  is  the  firmly  established  policy  of  our  law  that 
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Bachiiabilkj  shoold  attach.  It  ioUowa  that  eyen  Weaiem,  e^c,  R, 
Co.  T.  Bidwp^  supra,  which  is  the  strongest  attthority  oited  by  ihe 
oom|iaiiy)in  support  of  its  poBition,  falls  to  support  the  view  eon- 
tendodfar.  As  we  hare  seen,  that  ease  expressly  dflelares  that 
ODntracts  eontrKvening  public  policy  will  not  be  enforoed.  The 
pblioy  of  our  law  being  well  setttod,  it  only  remains  for  us  to  inquire 
whether  .railroad  companifls  may  ignore  or  oontrarene  ihat  policy  by 
prirato  compact  with!theirBm}doyee8,  stipulatingihat  theyahall  not 
<be  held  to  a  liability  for  .the  negligence  of  their  flerrants  which 
pnUic  policy  demands  should  attach  to  them.  The  answer  is 
obyions.  Such  liability  is  not  created  for  the  protection  of  the 
employees,  simplyy  but  has  its  reason  and  foundation  in  a  public  ne- 
cessity and  policy  whioh  should  not  be  asked  to  yieM  or  anreiider 
to  meore  priyate  iateiests  and  agreemsnis.  The  trial  oonrt 
right  in  refusing  :the  instmction  requested 

Jwdgment  affirmed. 


KoFE  BY  TSBllBHiKrBR. — To  the  same  effect,  Roetner  x,  JisnmuRn,  10 
486;  8  Fed.  Rep.  762,  wfaen<tiiA  qinestion  was  pused  upon  arallj,  wUhoiit4»a 
.juderatiim;.And  aaa  Kans    Fac.  Hy,  Co.  t.  Peavey,  29  Eans.  1S9;  s.  c.«  44 
Am.  Rep.  630. 

To  liie  contrarj  is  Gfrtfflths  v.  JSarl  Dudley,  9  Q.  B.  Div.  8S7,  n&der  the  Sm- 
ployers  Liabilitj  Act;  s.  c,  44  Am.  Rep.  tR8,  note. 

In  Weikm,  etc.,  B,  Co.  v.  Bithap,  SO  Oa.  465,  the  ooart  jbouL:  "  Ldaor  is 
property,  and  the  laborer  has,  and  ought  to  have,  the  samejright  to«miraeilm 
xefwanoe  to  .it  as  otfaer  persons  have  in  xefefeace  tcthair  proper^.     GeoerallT 
the  duties  cast  by  law  upon  employer  and  employee  are  only  implications  of 
law;  in  the  absence  of  stipulations  by  the  parties,  it  would  be  a  dangerous 
interference  with  private  rights  to  undertake  to  iix  by  law  the  terms    apcm 
-which  employer  «nd  employee  shall  oootract.     For  myself,  I  do  not  haeotate 
to  say -tiiat  I  icnow  of  no  xight  mare  precioas,  and  which  laboring  men  ovg^ht 
to  guard  with  more  vigilance,  than  the  right  to  fix  by  amtraet  the  tenns  upon 
which  their  JaboTAhall  be  eztgaged.     It  looks  very  specious  to  say  that  tke  law 
will  protect'theia  fsom  the  consequences  of  their  own  f oUy*  and  make  a  oontnct 
for  them  wiser  and  l)etter  than  their  own.    But  they  should  remember  thai  the 
same  law-^rer  which  claims  to  make  a  contract  for  them  on  one  point,  may 
^ilaim'to'do  bo  upon  others,  and  thus  step  by«tep  they  eeaee  tobe  free  laaa. 
W«  do  not  Bay  that  employer  and  employee  may  make  any  eeuiwuei;  we  wampty 
insist  that  they  4rtaiid' on  the  same  footing  as  other  people.     Will  it   for  a 
jaonunt  be  insisted  that  one  who  borrows  a  Jiome  may  not  stipulate  that  he 
shall  exercise  only  the  care  cast. by  Jaw  upon  one  who  hires  a  horse  ?     May  not 
a  warehouseman  stipulate  that  he  will  take  extraordinary  care,  when  tlie  law, 
in  the  absence  of  streh  astipulation,  would  cast  upon  him  onlyordiiiar3r  owe  ? 
May  he  «ot  even  stipulate  Uiat  all  the  risk  shall  be  upea  ti»  baUor ?  "     Im  fUa 
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howgff er  it  was  heM  tbvt'  tlie  einplwfw;  n^ht*  not^warre  liability-  for 
crimittat'  ne^eet. 

In  L&tie  RMt  S  Ft.  8:  H.  Co.  v.  Bubanks,  Arkanaas  Bttpnan  OmrV,  MlHreh 
12.  1887,  it  was  held  that  an  agreement  entered  into  by  one  with  a  railnMid 
company  npon  benig  employed  as-  bnrheman;  to  take  npon  hinmelf  alV  risks 
iDcident  to  his  position  on  t^e  road,  and  not*  to  bold  the  niiroad  oorapany 
liable  for  any  inju]7  he  may  sustain  by  accident  or  ooHision'  on-  the^tntioar  of 
the  road,  or  by  defective  machinery,  or  carelesenese,  or  miaeendael  of  hiias^ 
or  any  other  employee  of  the  company,  is  not  binding-  on  himr.  T&eosvrt 
said'  *'  In  1880  tfaeEng^lish  parliament  passed  the  '  employen^  IiabSity  act,* 
the  object  of  which  was  to  make  employers  liable  for  hijnriea-  to  workmen 
caused  by  the  negligence  of  those  baring  the  snpenrision  and  control  of  them. 
In  GriffiJUisY.  Earl  cf  Dudiey,  9<2.  B.  Dir.  SITT,  it  waa  held  that  a  workman 
might  contract  himself  and  his*  representative?  om  of  the  benefits  of  this  aefr. 
An  opposite  concinsion  has  been  reached  by  the  Supreme  Courts  of  Ohio  and 
Kansas.  They  hold  that  it  is  not  competent  for  a  railroad  oorapony  to  stlpn- 
hrte  with  its  employees  at  the  time  of  hiring  them  and  as  part' of  the  contract, 
that  it  shall  not  be  liable  for  injuries  caused  by  the  caieleiauesH'of  other  em- 
ployees. Lake  Shore  d  X.  S.  R.  Co.  r.  8pangle,  44  Ohio  0t.  471;-  KansM9  Pac 
B.  Co.  r.  Peodey,  29Kans.  169;  s.  c,  44  Am.  Rep.  630;-b..c.,  11  Am.  &  Ehg. 
B.  Geis.  300.  In  the  notes  to  the  last-mentioned  case,  as  repertei^  in  the  two 
series  of  reports  last  cited,  the  substance  of  Ghriffltfu  v.  EkH  of  Dudley  is  set 
o>nt.  This  however  is  not  precisely  the  same  question  we  have  to  deal  with, 
for  the  negligence  of  a  fellow-servant  is  not  in  fact  and  in  morais  the  negli- 
gence of  the  master,  although  by  virtue  of  a  statute  it  may  -  be  imputed  to  the 
nutster.  It  is  impossible  for  the  master  always  to  be  present'  and  control  the 
actions  of  his  servants.  Hence  astipulation  not  to  be  aasweroUe  for  thetr 
negligence  beyond  the  selection  of  competent  servants  in  the  first  instonee;.  and 
the  discharge  of  such  as  prove  to  be  reckless  or  incompetent,  might  be-  upheld 
as  reasonable,  notwithstanding  a  statute  might  abolish  the  oid  rale  of  non- 
liability for  the  acts  and  omissions  of  a  cc-smraat.  But'  the  Sopreme  Court' of 
Georgia  have  in  several  cases  sustained  contracts  like  the  one  before  us  as 
legal  and  binding  upon  the  employee,  so  far  as  it  does  not  waive  any  erindnal 
neglect  of  the  employer.  The  effect  of  these  decisions  is  that-  the  servant'  of 
the  railroad  company,  for  instance,  not*  only  takes  ^pon  himself  the  incidental 
risks  of  the  service,  but  he  may  by  previous  contract  release  the  company  from 
its  duty  to  furnish  him  a  safe  track,  safe  cars,  maekinery  and  materials,  and 
snitable  tools  to  work  with.  Weeeem  d  A.  R.  Co.  r.  Biihop;  SO  Ga.  46S; 
Western  d  A.  R.  Co.  v.  Strang,  »  Ga;  4tl;  GMOowag  v.  Western  S-  A.  P.  R. 
Co.,  57  Ga.  512.  On  the  other  hand,  in  Roesnerr:  Bkmmmny  10  BisK  485;  8 
Fed.  Rep.  782,  a  contract  by  a  master  against  liis  own  negllgenee-wtts  declared 
to  be  void  as  against  public  policy,  Grhbhav,  J.,  saying:  '  If  there  was  no 
negligence  the  defendant  needed  no  contract  to  exempt  him  fien  liability;  if 
he  was  negHgest  the  contract  set  out  in  his  answer  will  be  of  iio«vaiL'  Cooi- 
pare  Memphis  d  C.  R.  Co.  v.  Jones,  2  Head,  517,  wlism*  it  wa9  d&Mei  tlurt 
such  a  contract  would  not  protect  the  master  against  gross  negligence.  It  is 
an  elementary  principle  in  the  law  of  contracts  that '  mo(2{/«  et  ronventio  vincunt 


m OHIO. 

Bailwaj  Companj  v.  Spangle. 

iegum  '—  the  form  of  agreement  and  tlie  convention  of  parties  override  the  law. 
But  the  maxim  is  not  of  universal  application.  Parties  are  permitted  by  ooo- 
tract  to  make  a  law  for  themselves  only  in  cases  where  their  agreements  do 
not  violate  the  express  provisions  of  anj  law,  nor  injuriouslj  affect  the  interests 
of  the  public.  Broom  Leg.  Max.  «54d;  Kneetle  v.  Ifeweomb,  ^  N.  Y.  34a 
Our  Constitution  and  laws  provide  that  all  railroads  operated  in  this  State 
shall  be  responsible  for  all  damages  to  persons  and  property  done  by  the  ran- 
2iing  of  trains.  Const.  1874,  art  17,  §  12;  Mansf.  Dig.,  g  5587.  This  means 
that  they  shall  be  resxwnsible  only  in  cases  where  they  have  been  guilty  of 
some  negligence;  and  it  may  be  questionable  whether  it  is  in  their  power  to 
4lenude  themselves  of  such  responsibility  by  a  stipulation  in  advance.  But  we 
prefer  to  rest  our  decision  upon  the  broader  ground  of  considerations  of  pub- 
lic policy.  The  law  requires  the  master  to  furnish  his  servant  with  a  reason- 
ably safe  place  to  work  in,  and  with  sound  and  suitable  tools  and  appliances 
to  do  his  work.  If  he  can  supply  an  unsafe  machine  or  defective  instruments, 
and  then  excuse  himself  against  the  consequences  of  his  own  negligence  by 
the  terms  of  his  contract  with  his  servant,  he  is  enabled  to  evade  a  most  salu- 
tary rule.  In  the  English  case  above  cited  it  is  said  this  is  not  against  public 
policy,  because  it  does  not  affect  all  society,  but  only  the  interest  of  the  em- 
ployed. But  surely  the  State  has  an  interest  in  the  lives  and  limbs  of  all  its 
citizens.  Laborers  for  hire  constitute  a  numerous  and  meritorious  class  in  every 
community;  and  it  is  for  the  welfare  of  society  that  their  employers  shall  not 
be  permitted,  under  the  guise  of  enforcing  contract  rights,  to  abdicate  their 
duties  to  them.  The  consequence  would  be  that  every  railroad  company, 
and  every  owner  of  a  factory,  mill  or  mine,  would  make  it  a  condition  prece- 
dent to  the  employment  of  labor  that  the  laborer  should  release  all  right  of 
action  for  injuries  sustained  in  the  course  of  the  service,  whether  by  the  em- 
ployer's negligence  or  otherwise.  The  natural  tendency  of  this  would  be  to 
relax  the  employer*s  carefulness  in  those  matters  of  which  he  has  the  order- 
ing and  control,  such  as  the  supplying  of  machinery  and  materials,  and  thus 
increase  the  perils  of  occupations  which  are  hazardous  even  when  well 
managed;  and  the  final  outcome  would  be  to  fill  the  country  with  disabled 
men  and  paupers,  whose  support  would  become  a  charge  upon  the  counties  or 
upon  public  charity." 

Mr.  Greenhood  (Pub.  Pol.  628),  adopts  the  rule  of  Roesner  v.  Hermann, 
mtpra.  He  notices  the  Bishop  case  but  not  the  Griffiths  case.  But  we  think 
the  doctrine  of  the  principle  case  unsupportable  in  principle  and  opposed  to 
the  best  authority.  We  agree  with  the  SoUcitors*  JourjuU,  which  pronounces 
the  decision  in  Ghriffiths  v.  Earl  Dudley,  "  quite  unquestionable."  As  Field. 
J.,  suggests  in  that  case,  such  a  contract  is  not  subject  to  any  consideratioos 
of  public  policy;  it  does  not  concern  the  public.  What  have  the  public  to  do 
with  the  negligence  of  a  railroad  conductor  which  affects  only  a  brakemao  ? 
In  most  of  the  States  there  would  be  no  need  of  such  a  contract,  because  the 
railroad  company  would  not  in  any  event  be  liable  for  the  neglect  of  the  con- 
ductor  toward  the  brakemaa. 
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Castle  v.  Ricklt. 

(44  Ohio  St.  400.) 
Ifegotiahle  inttrutnent — indarser  after  neffotiation, 

A  stranger  to  a  note»  who  indorses  it  after  its  inception,  to  give  the  payee 
credit  with  a  proposed  purchaser,  is  liable  as  a  guarantor,  without  protest 
and  notice. 


A 


CTION  on  promissory  notes.  The  opinion  states  the  case.  The 
plaintiff  had  judgment  below. 


J.  T,  Holmes,  for  plaintiff  in  error, 

E,  L,  De  Witty  for  defendants  in  error. 

DiCKMAX,  J.  On  the  18th  day  of  November,  1872,  George  W. 
Griffith,  for  value  received,  made  his  two  promissory  notes  of  that 
date,  for  $150,  each,  to  Jacob  Matheny  or  order,  payable  respectively 
in  three  and  four  years  after  date,  with  interest  from  date,  payable 
annually.  Both  notes  bore  the  indorsement:  **  Protest  waived. 
J.  S.  Matheny,  G.  F.  Castle.'*  Matheny  and  Castle,  the  plaintiff 
in  error,  purchased  a  house  and  lot  in  Columbus,  Ohio,  of  Samuel 
S.  Rickly,  one  of  the  defendants  in  error,  and  these  notes  were 
transferred  to  him  as  part  of  the  purchase-money.  Upon  non- 
payment of  the  notes  by  the  maker  at  maturity,  an  action  was 
brought  by  Rickly  on  each  note  against  Griffith,  Matheny  and  Cas- 
tle, in  the  Court  of  Common  Pleas  for  Franklin  county,  but  the 
two  cases  were  consolidated,  and  Griffith  and  Matheny  being  in 
default  for  demurrer  or  answer,  the  case  as  consolidated  was  tried 
on  the  issues  made  by  an  amended  petition  and  the  answer  of  Cas- 
tle thereto.  The  notes  were  taken  by  Rickly  several  days  aftdr 
they  were  executed  and  delivered  to  the  payee,  to-wit,  about 
December  10,  1872.  Although  the  payee  had  indorsed  them, 
Rickly,  before  taking  them,  required  for  additional  security,  that 
Castle  should  also  put  his  name  on  the  back  thereof.  Tastle 
accordingly,  and  before  the  notes  had  matured,  signed  his  name 
thereon  under  that  of  the  payee;  the  notes  were  then  delivered  to 
Rickly,  and  the  real  estate  transaction  was  consummated.  On  the 
trial  in  the  Common  Pleas,  evidence  was  offered  by  the  defendant 
tending  to  show  that  the  words  "protest  waived"  were  put  on  the 
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notes  by  Mathenj,  some  considerable  time  after  their  delivery  to 
Rickly  as  part  payment  for  the  real  estate,  and  that  Castle  had  no 
knowledge  thereof  nntil  after  the  original  action  was  brought. 

Among  other  things^  the  oofurt  charged  the  jury  as  follows: 

1st.  "The  instruments  sued  on  in  this  action  are  not  foreign 
notesy  but  are  inland  notes,  *  *  *  but  it  was  necessary,  at 
maturity,  to  demand  payment  of  the  maker,  and  on  his  failure  to 
promptly  pay  the  same,  to  gire  immediate  notice  of  such  demand 
and  dishonor  to  the  indorsers,  unless  demand  and  notice  of  such 
non-payment  had  been  waived/' 

2d.  "  But  whether  he  "  (the  defendant  Gaetle)  '^  was  indorser  or 
guarantor,  the  nature  of  his  undertaking  was  such  that  he  was 
entitled  to  have  notice  of  demand  and  non-payment  of  said  notes; 
the  same  as  if  he  was  a  mere  indorser;  and  if  no  such  notice  was 
given  to  him,  the  plaintiff  cannot  recover,  unless  you  should  find, 
f nmi  the  evidence,  that  the  words  ^  protest  waived '  were  on  said 
notes  at  the  time  the  said  Castle  indorsed  them,  or  that  they  were 
subsequently  placed  there  by  his  authority." 

But  the  court  refused  to  give  the  following  charge  to  the  jury,  as 
requested  by  the  plaintiff,  to-wic: 

''If  you  should  find,  from  the  evidence,  that  the  said  Castle  did 
not  indorse  said  notes,  by  writing  his  name  on  the  back  thereof, 
under  the  words  '  protest  waived,'  or  at  the  same  time»  and  as 
part  of  the  same  transaction,  he  did  not  write,  or  there  was  not 
written  over  his  name  the  words  'protest  waived;'  yet  if  you 
should  find,  from  the  evidence,  that  the  said  Castle  indorsed  said 
notes,  by  writing  his  name  upon  the  back  thereof,  in  blank,  after 
the  execution  of  said  notes,  and  that  the  said  Castle  was  not  an 
original  party  to  the  notes,  but  a  stranger,  this  would  constitute 
an  absolute  and  unconditioned  guaranty  of  said  notes  by  the  said 
Castle;  and  the  said  Castle,  having  made  no  defense  to  said  guar- 
anty, he  would  be  liable,  as  guarantor  of  said  notes,  without  notice 
to  him  of  demand  and  non-payment,  or  protest,  and  your  verdict 
must  then  be  for  the  plaintiff,  finding  the  amount  due  the  plaintiff 
from  said  defendant,  Castle,  on  said  notes." 

To  which  charge  and  refusal  to  charge,  the  plaintiff  at  the  time 
exoepted.  A  verdict  was  returned  in  favor  of  Castle.  A  motion 
for  a  new  trial  being  overruled,  judgment  was  entered  on  the  ver- 
dict, and  a  bill  of  exceptions,  embodying  all  the  evidence  adduced 
on  the  trial,  was  allowed  and  made  part  of  the  record.     The  Dis- 
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trict  Court  reversed  the  jadgmant  of  the-  Commoa  nea%  for  error 
in  its  ohsage,  and  refiaal  ta  dnurge'  the  jurj  as  reqaested,.  and 
roBmoded  the  caaae  for  a  new  trial  This  proceeding  is  inatitoted 
to  rsvene  the  jodgment  of  the  District  Ooort. 

It  is  not  claimed  that  the  plaintiff  in  error  ever  had  notice 
of  any  demand  oi  payiBent  on  the  maker  of  the  pqper  in 
qaestion  and  of  its  dishonor.  The  jary  was  doubtkas  satiirted  that 
Castle  hod  not  expresi^j  waived  demand  and  notice ;  that  he  had 
not  adopted  the  words  of  waiver  pnt  on  the  note  by  Matheny. 
From  the  charge  of  the  court  and  its  refnsal  ta  charge  as  reqaestod, 
the  jory  oould  not  bat  find  that  Gas^  had  the  rights  of  an  indor- 
aer,  and  was  entitled  to  have  notice  of  demand  and  non-payment 
of  the  notes,  and  that  theplamtiff  upon  his  failure  to  givesnch  notice 
conld  not  recover.  The  qnestion  therefore  arises,  whether  Castle 
is  t^  be  regarded  as  an  indorser  of  negotiable  paper,  with  the  li^ 
bilities  and  rights  incident  to  such  an  engagement,  or  a  gnaruitor, 
whose  goaramty  was  of  snch  nature  as  to  render  it  nnneeessary  to 
prove  either  demtind  or  notice  in  order  to  make  out  a  prima  facw 
aase  fw  recovery. 

We  are  (rf  opinion  that  the  plaintiff  in  error  was  snch  a  gnarantor. 
It  was  held  in  Champion  v.  Grifffh^  13  Ohio,  fi2S,  and  afterward  ap- 
proved in  RoMnmnY.  Abett^  17  Ohio,  36,  that  the  mere  indorsement 
upon  a  note  of  a  stranger's  name  in  blank  is  prima  fads  evidence 
ot  gnannty,  there  being  no  proof  that  his  indorsement  was  made 
at  the  time  of  the  making  of  the  note.  This  presamption,  it  is 
true^  may  be  overcome  by  parol  evidence  that  a  different  agreement 
vras  intended.  Oldham  v.  Brawn,  28  Ohio  St.  52;  Keller^  t.  FeWy 
18  Ohio,  441;  Bright  t.  Garpenier,  9  Ohio,  139;  s.  a,  34  Am.  Dec 
432;  Champion  v.  (jfriffiihy  supra;  BobinootiT,  Abeil,  swpra.  Bat 
the  evidence,  as  dkolosed  by  the  record,  shows  that  Castle's  name 
was  not  pnt  npon  the  notes  at  the  time  of  their  execution  or  before 
they  were  drawn,  and  so  he  could  not  be  charged  as  an  original 
promisor.  He  was  a  stranger  to  the  paper,  his  name  not  being 
thereon  at  the  time  it  was  f  rst  offered  to  Rickley  in  part  payment 
for  the  real  estate.  Not  then  being  in  the  chain  of  title,  leaiing 
no  ownership  in  the  notes,  he- could  not,  in  the  capacity  of  indorser, 
vest  title  thereto  in  an  indorsee.  Matheny,  the  payee,  was  at  the 
time  in  possession  of  and  the  sole  owner  of  the  notes,  and  was  the 
only  person  competent  as  an  indorser  to*  enter  into  the  contract  im- 
plied in  the  act  et  indorsement,  namely,  that  he  had  a  good  title 
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to  tlie  instruments.  As  an  indorser,  he  did  not  transfer  the  paper 
to  Castle,  who  might  in  turn  indorse  it  to  pass  title,  but  Matheny 
by  indorsement  vested  title  directly  in  Rickly,  with  no  indorsee  in- 
tervening. Rickly  however  demanded  other  security  than  a  re- 
course to  those  who  were  parties  to  the  paper,  and  therefore  required 
that  Castle,  a  stranger  to  the  paper,  should  place  his  name  apoQ  its 
back,  and  thus  add  strength  and  credit  to  it,  and  render  it  more  easy 
of  circulation.  Castle,  in  signing  his  name  under  that  of  the  payee 
and  indorser,  assumed  the  obligation  of  a  guarantor,  and  did  not  con- 
tract to  pay  the  notes  if  dishonored,  only  upon  condition  that  they 
would  be  duly  presented  for  payment  at  maturity,  and  due  notice 
would  be  given  to  him  of  the  dishonor.  The  rule  as  laid  down  by 
Judge  Story  is  that  if  subsequently  to  the  time  when  the  note  is 
made  a  party  indorses  it,  not  being  a  regular  indorsee  from  or  under 
any  of  the  antecedent  parties,  he  will  be  deemed  a  guarantor,  if 
there  be  a  sufficient  consideration.     Story  Prom.  Notes,  §  133. 

The  guaranty  of  the  plaintiff  in  error  was  not  dependent  on  any 
condition  or  contingency  expressed  in  or  implied  from  the  terms 
of  his  contract.  In  legal  effect,  it  was  as  absolute  and  unconditional 
as  if  he  had  written  on  the  back  of  each  note,  ''I  guarantee  the 
payment  of  the  within  note" — words  held  in  Clay  v.  Edgerion,  19 
Ohio  St.  549,  to  be  an  absolute  and  unconditional  guaranty  and 
which  rendered  is  unnecessary  to  aver  or  prove  either  demand  or 
notice,  in  order  to  make  out  a  prima  facie  case  for  I'ecovery. 
As  said  in  Neil  v.  Trtistees,  etc.,  31  Ohio  St.  15,  *'a  breach 
of  the  agreement  of  the  guarantor  results  from  the  nonpayment  of 
the  debt.'^  There  being  no  condition,  as  regards  presentment  or 
notice,  implied  in  the  terms  of  such  a  guaranty,  the  guarantor  must 
inquire  of  his  principal,  or  take  notice  of  his  default,  at  his  peril. 
By  such  a  guaranty,  the  guarantor  is  not  made  a  party  to  the  note, 
and  his  contract,  unlike  that  of  an  indorser,  is  governed  by  the  rules 
of  the  common  law,  and  not  by  those  peculiar  to  the  law  merchant. 
'^It  is  an  undertaking  to  do  a  certain  thing  in  a  certain  specific 
event.  The  event  is  a  default  in  the  payment  of  the  bill  or  note 
by  the  parties.  When  this  happens,  the  liability  of  the  guarantor, 
by  the  terms  of  his  guaranty,  is  complete.'*  Story  Prom.  Notes 
(7th  ed.),  623,  note  by  Thomdike.  In  accordance  with  the  fore- 
going considerations,  we  are  of  opinion  that  the  judgment  of  the 
District  Court  should  be  affirmed. 

JtUlgnient  accordingly. 
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Chase  v.  City  of  Cleyslakd 

(44  0hioSt.  60U 
MuniMpal  earparcOian  —  icff  Mewaitk 

A  eit7  is  not  liable  for  an  injaiy  sastalned  by  a  traveUer  bj  a  fall  npon  a  level 
sidewalk  hj  reason  of  smooth  ice,  it  not  appearing  that  it  was  at  a  greatlj 
freqaented  place.* 

ACTION  for  personal  injury  by  negligence.     The  opinion  statea 
the  case.    The  defendant  had  judgment  below. 

Mix,  Noble  <6  White,  for  plaintiff  in  error. 

Allen  71  Brinsmade,  for  defendant  in  error. 

. 

SPBARy  J.  It  will  be  noticed  that  there  is  no  allegation  in  this 
petition  that  the  walk  was  itself  defective.  .No  improper  construc- 
tion is  charged,  nor  is  it  alleged  that  the  walk  was  in  such  condition 
as  to  be  peculiarly  liable  to  cause  the  formation  of  ice;  nor  was  the 
ice  rough  or  uneven.  The  place  where  the  accident  occurred  does 
not  even  appear  to  have  been  upon  a  slope  or  incline.  So  far  as 
the  charge  of  negligence  on  the  part  of  the  defendant  is  concerned 
the  gravamen  of  the  complaint  is:  1.  The  defendant  is  a  city  of 
the  first  class;  2.  Wood  street  is  a  street  within  the  corporate  limits; 
3.  For  a  number  of  days  next  preceding  the  accident  the  city  had 
carelessly  and  negligently  suffered  ice  and  frozen  snow  to  accumulate 
on  the  sidewalk  in  front  of  the  property  of  a  private  owner,  so  as 
to  become  dangerous  for  persons  passing  along  the  same,  having 
been  beaten  smooth  and  slippery,  so  that  children  had  made  a  slide 
there,  which  had  been  there  for  some  days  previous,  of  all  which 
defendant  had  or  might  have  informed  itself  in  time  to  have  made 
the  walk  safe  before  the  occurrence.  Putting  this  charge  in  fewer 
words,  it  appears  that  the  defendant  is  a  city  of  the  first  class. 
Wood  street  is  one  of  the  public  highways.  On  a  sidewalk  of  this 
street,  in  front  of  private  property,  the  city  suffered  ice  and  frozen 
snow  to  accumulate,  and  for  a  number  of  days  to  be  beaten  smooth 
and  slippery,  and  for  that  reason  to  become  and  remain  dangerous. 

*Same  effect,  Grouenbat^  ▼.  OUy  of  MUioaukeei^  Wis.  81),  56  Am.  Bep.  614 
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Of  this  condition  of  the  walk  ihe  city  might  have  informed  itself 
in  time  enough  to  have  made  it  safe  before  the  accident. 

Is  this  a  safficient  charge  of  negligence?  To  show  negligence  it 
must  be  made  to  appear  (1)  that,  tha  ciiy  had  notice,  actual  or  con- 
structive^ of  the  dangerous  condition  of  the  walk  in  time  to  remedy 
it,  and  (2)  that  having  snoh  notioey  it  was  the  city's  duty  to  remed? 
it. 

4u3  to  the  first:  For  all  that  appears  Wood  street  may  be  a  street 
lying  on  the  outer  limits  of  the  corporation.  It  may  be  a  street  but 
little  improved^  but  little  used,  and  but  little  frequented  by  the 
general  public. 

If  therefore  as  to  every  part  of  every  public  highwsr 
within  the  municipality  it  was  the  duty  of  the  city  to  take  un- 
usual means  and  use  extraordinary  care  to  keep  itself  advised  of 
the  condition  of  the  walks,  then  such  duty  attached  to  this  part  of 
Wood  street;  otherwise  not.  We  say  extraordinary  care,  becanse 
the  allegation  that  the  city  ''had  or  might  have  informed  itself,'' 
etc.,  means  only  that  it  might  have  informed  itself,  which  is  another 
form  of  saying  that  it  was  possible  to  have  obtained  the  informa- 
tion. 

The  terms  *'  a  number  of  days  *'  and  "  some  days  ^  may  mean 
two  days  or  more.  Neither  necessarily  indicates  a  greater  number 
than  two.  Xow  as  to  the  most  public  and  frequented  streets,  it 
may  be  that  the  allegation,  that  the  accumulations  were  there  a 
number  of  days,  or  some  days,  is  sufficient  to  cause  notice  to  the 
city  to  be  presumed,  but  this  would  not  necessarily  be  so  as  to  out- 
of-the-way  streets  and  those  remote  from  businesa centers.  It  would 
be  improbable  that  any  city  official  who  owed  any  duty  in  that  re- 
gard would  pass  in  the  time  stated  under  such  circumstances  as  to 
make  it  incumbent  on  him  to  observe  the  condition  of  the  walk,  or 
that  the  proper  city  authorities  would  be  informed  of  its  condition 
from  other  sources.  The  allegations  referred  to  are  therefore 
clearly  insufficient  to  show  notice  to  the  city..  So  that  the  plaintiff 
is  remitted,  as  to  this  essential  element,  to  the  allegation  that  it 
was  possible  for  the  city  to  have  obtained  the  information.  We  do 
not  understand  that  a  city  is  bound  at  all  hazards  to  have  knowl- 
edge of  defects  in  sidewalks.  Municipal  corporations  are  not  in- 
surers of  the  safety  of  their  public  ways,  or  of  the  lives  and  limbs 
of  pedestrians.  The  law  provides  that  such  corporations  shall  have 
tke  care,  sapervision,,  and  control  o£  tha  streets^  and  shall  came 
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them  to  be  kepfc  open  and  inxepair^  and  free  irom  nnisance.  This  re- 
cjuires  a  reasonable  vigilance,  in  view  of  aQ  the  sorroundings,  and 
does  not  exact  that  which  is  impracticable*  When  the  authorities 
have  done  that  which  is  reasonable  in  this  regard  they  have  dis- 
cbarged  the  entire  obligation  imposed  bj  the  law.  They  are  not 
bound  to  use  all  possible  yigilance  in  inspection  or  in  obtaining  in- 
formation. 

This  view,  if  correct,  disposes  of  the  case;  but,  waiving  this,  is 
the  petition  free  from  infirmity  in  other  respects  ?  The  city  is  bound 
to  exercise  due  care  to  keep  the  streets  and  walks  reasonably  and 
relatively  safe,  but  cannot  be  required  to  make  i^ll  streets  and  walks 
absolutely  safe  or  equally  aa  The  complaint  is  that  the  walk  wus 
dangerous  by  reason  of  accumulations  of  ice  And  frozen  snow,  which 
rendered  it  slippery.  The  result  was  due  in  part  to  the  elements 
and  in  part  to  the  heating  down  of  the  ice  and  snow,  especially  by 
children  sliding  on  it.  If  then  the  city  of  Cleveland,  as  to  all  the 
sidewalks  within  the  corporate  limits,  is  liable  for  accidents  which 
occur  by  reason  of  slippery  sidewalks,  of  the  condition  of  which  it 
has  notice,  then  were  notice  shown  here  it  would  be  liable  to  the 
plaintiff  in  this  case.  It  is  insisted  that  there  is  such  liability.  If 
this  be  the  law,  an  onerous  burden  is  cast  upon  many  of  our  muni- 
cipal corporations.  In  all  northern  cities  and  towns  storms  of  snow 
and  sleet,  producing  ice  and  resulting  in  slippery  walks,  are  of 
irequent  and  constant  recurrence  during  the  winter  season,  aud  ac- 
cidents of  the  character  complained  of  are  also  frequent.  Such 
dangers  are  apt  to  exist  in  many  places  at  the  same  time,  and  at 
points  widely  separated  from  one  another.  They  appear  at  many 
points  to-day,  disappear  to-morrow,  and  like  dangers  appear  at  other 
places  the  next  day.  They  are  effected  by  changes  of  weather, 
which  are  likely  to  occur  at  any  time,  and  frequently  many  times 
within  a  few  hours.  It  is  not  unreasonable  to  assume  that  there 
were  hundreds  of  similar  dangerous  places  in  the  city  of  Cleveland 
at  the  time  of  the  accident  to  plaintiff.  To  effectually  provide 
against  dangers  from  this  source  would  require  a  large  special  force 
involving  enormous  expense;  for  to  make  the  protection  effective, 
constant  activity  aud  vigilance  would  be  required  as  well  in  the 
ascertainment  of  the  dangers  as  in  their  removal  upon  being 
known. 

Such  duties  do  not  naturally  fall  within  the  province  of  the  police 
force,  as  that  iori^e  is  .not  a  city  .agency  for  any  such  purpose*    It 


846  OHIO, 

Chase  y.  Citj  of  Cleveland. 

would  be  possible  to  employ  and  pay  a  special  force,  but  it  does  not 
follow  that  it  woald  be  reasonable  to  require  it. 

Regarding  the  removal  of  dangers  as  well  as  regarding  watch- 
fulness in  ascertaining  their  existence^  the  municipality  is  bound 
to  exercise  only  ordinary  care;  to  take  such  measures  as  are  rea- 
sonably to  be  required  and  adequate  in  view  of  the  ordinary 
exigencies. 

I'he  condition  of  the  walk  in  this  case  is  not  complained  of  as  a  de- 
fect in  the  sidewalk,  but  rather  an  accumulation  on  it  which  created 
a  nuisance.  This  was  transient  in  its  character,  and  not  such  as  to 
ordinarily  require  the  interference  of  the  city  authonties  for  its 
abatement.  Those  authorities  are  empowered  to  clear  the  streets 
from  snow  and  filth,  and  by  ordinance,  to  require  property-owners 
to  keep  the  walks  cleared  from  snow  and  ice,  but  ordinarily  liability 
docs  not  attach  for  a  failure  to  do  so.  Slipperiness  may  arise  from 
a  variety  of  causes.  A  thin  film  of  mud  on  the  walk  will  often  pro- 
duce it,  and  yet  liability  would  hardly  be  claimed  to  arise  from  such 
cause.  It  is  not  clear,  on  principle,  that  an  exception  should  nec- 
essarily be  made  in  regard  to  slipperiness  from  accumulations 
of  ice. 

We  have  considered  the  numerous  authorities  referred  to  by 
counsel  in  the  able  and  elaborate  printed  brief,  and  have  read  the 
argument  with  much  pleasure.  It  invites  to  an  extended  discus- 
sion of  the  subject  and  a  review  of  the  authorities.  We  doubt 
whether  good  would  result  from  extended  discussion,  or  from  an 
attempt  to  weigh  the  arguments  in  the  conflicting  decisions  of  other 
States,  or  even  from  a  lengthy  review  of  those  decisions,  and  hence 
do  not  enter  upon  eitlier,  but  are  content  to  rest  this  branch  of  the 
case  as  to  the  duty  of  the  city  regarding  removal  of  ice  from  the 
sidewalks  within  the  municipality,  on  the  ground  tersely  pat  in 
substance  by  counsel  for  defendant,  that  the  law  exacts  of  munici- 
palities only  that  which  is  practicable  and  reasonable  in  regard  to 
keeping  streets  open,  in  repair,  and  free  from  nuisance;  that  the 
duty  of  the  municipality,  under  the  statute,  must  be  interpreted 
upon  a  reasonable  basis  in  reference  to  the  actual  condition  of 
affairs;  that  impracticable  things  are  not  required,  and  that  to  hold 
the  city  liable,  under  the  allegations  of  this  petition,  would  be  to 
require  that  which  is  impracticable,  and  to  impose  an  onerous  and 
unreasonable  burden  upon  it. 

Whether  or  not  a  case  might  be  made,  growing  out  of  a  peculiar 
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fiitnation  of  a  walk  at  a  greatly  frequented  place  upon  one  of  the 
moBt  public  streets  wherein  the  city  might  be  held  for  damages 
arising  from  slipperiness  of  ice  alone,  we  need  not  here  consider. 
Such  a  case  has  not  been  made. 

The  petition  does  not  state  a  cause  of  action^  and  the  judgment 
of  the  Court  of  Common  Pleas  is  afibmed. 

Judgment  affinned* 
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Akkas  y.  Milwaukee  and  Northerk  Railroad  Gompant. 

(67Wte.  46.) 
Carrier  —  railroad  — free  pa&a  —  limiUUion  of  UabUUy, 

QUFFICIENTLY  reported,  57  Am.  Rep.  388. 


BuRSiNOEB  V.  Bank  of  Watertowk. 

(87  Wis.  75.) 

Insurance  —  life  —  assignment  —  interest. 

A  policy  on  one's  own  life,  the  premiams  having  been  f ally  or  nearly  paid  up. 

may  be  effectually  assigned  by  him  to  any  person  having  no  insurable  in 

terest  in  his  life.    (See  note,  p.  852.) 
An  assignment  by  a  son  of  an  insurance  policy  on  his  own  life  as  secarity  for 

a  debt  from  his  father  to  the  assignee  is  valid.* 

ACTION  on  a  life  insurance  policy.    The  head-note  states  the 
points.     The  defendant  had  judgment  below. 

George  W.  Bird,  for  appellant. 


»See  Elkhart  Mut,  Aid,  etc,  Asan.  v.  Houghton  (106  Ind.  286),  58  Am.  Rep.  514 
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ffttrihw  Peaae,  for  cespoiulenL 

TAYLOtft,  J.  [Omittiag  other  points.]  Bnt  the  laacned  jcoonael 
for  tlie  .appellant  cantends  that  the  owigixiiidiits  in  thu  caie  ace  Toid 
at  law,  becanfle  .aaaigned  to  a  party  who  had  no  ingoiable  interest  in 
his  life,  and  therefore  independent  of  the  qnastionof  his  incapacity 
to  make  the  aaaitsnments  on  account  of  his  dmnkenness,  he  is  en- 
titled to  reooTer  upon  that  ground.  As  there  nuut  be  a  new  trial 
in  the  case  wheie  this  point  may  be  pressed  upon  the  Circuit  Court, 
mmd  the  point  havifig  been  fully  argued  on  this  appeal,  we  feel 
called  up^n  to  give  our  <^nion  upon  that  question. 

We  think  this  question  has  been  decided  a^inst  the  appellant  bj 
this  conrt  in  the  foUowing  ca^es  cited  by  the  respondent:  AroAibald 
V.  Jiui.  Life  Im.  Cou,  qS  Wis.  542;  Clark  j.  Duratid,  12  Wis.  223; 
Ker^n  t.  JEhward,2d  Wis.  108;  Foster  v.  GiU,  50  Wis.  603.  There 
being  no  questicm  faut  that  the  policy  was  originally  obtained  for 
the  benefit  of  a  person  liayijig  an  insurable  interest  in  the  life  of 
the  .assured,  the  policy  being  upon  the  life  of  the  assured  himself, 
that  the  owner  ^of  aueh  policy  may  thereafter  lawfully  assign  the 
aame  to  any  person,  with  the  iissent  of  the  insurance  company,  is 
sustained  by  the  great  weight  of  authority,  SAd  as  we  think  by 
sound  principIeB  of  lam.  See  the  folio wiag  authorities:  JSt*  John  v. 
Am.  MuL  Z.  Im.  Co.,  13  IT.  Y.31;  Vulim  v.  Jfat.  F.  L.  Ass.  Co., 
^  Jff.  Y.  32;  ObMied  v.  Ketfes,  35  H.  Y.  593;  Zemon  v.  PAmnix 
Mui.  Z.  Im.  Co.^  38  Conn.  .29^,  302;  FairchiU  v.  JT.  E.  Hut.  Z. 
A98'n,  51  Vt.  625;  Clark  v.  AUen,  11  R.  I.  439;  s,  c,  23  Am.  Hep. 
4d6;  AMay  t.  AsiUy,  3  Sim.  149;  MuL  Z.  lug.  Co.  x.  Allan,  138 
Mass.  24;  HarrUon  y.  McCankey,  1  Md.  Ch.  34;  Angell  Fire  Ins., 
§  325;  Zangdon  y.  Union  MuL  Z.  Ins.  Co.,  22  Am.  Law  Bog.  385; 
Campbell  t.  IT.  E.  MuL  Z.  Ins.  Co.,  98  Mass.  381;  Palmer  y.  Mer- 
Tin,  6  Cush.  282;  fi.  c,  i>2  Am.  Dec.  782. 

The  only  case  cited  by  the  learned  counsel  for  the  appellant  which 
really  holds  a  different  doctrine  is  Mo.  Valley  Ins.  Co.  r.  Sturges, 
18  Kans.  93;  &.  a,  26  Am.  Sep.  761.  The  case  of  Franklin  MuL 
Ins.  Co.  y.  Maz%ard,  41  Ind.  116;  s.  a,  13  Am.  Sep.  313,  was  a 
oase  where  the  assured,  ^ter  paying  two  Annnal  premiums,  an- 
jM>nnoed  to  the  oompany  that  he  should  JK>t  keep  up  the  policy, 
and  he  dedinad  to  pay  a  premium  then  past  due.  Shortly  Af  ter- 
VEacd  heuiss^gned  the  policy  to  Hazzard  for  theaumnf  i20.  The 
prunium  paid  by  tbejassured  'was  Jt62.40.  The  court  say:  ''The 
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question  arises  whether  a  person  can  parchase  and  hold  for  his  own 
benefit,  and  as  a  matter  of  mere  speculation,  a  policy  of  insurance 
on  the  life  of  one  in  whose  life  he  has  no  insurable  interest. '^  It 
might  well  be  said  that  the  purchase  of  the  policy  in  this  case,  after 
the  holder  determined  not  to  continue  it,  was  equivalent  to  taking 
out  an  original  policy  on  the  life  of  the  assured. 

All  the  cases  cited  by  the  learned  counsel  in  the  courts  of  the 
United  States  were  cases  where  it  was  evideut  the  original  policies 
wei*e  taken  out  for  the  benefit  of  the  persons  to  whom  they  were 
immediately  assigned,  and  who  in  fact  paid  the  premiums  on  the 
policy  from  the  beginning.  Taking  out  the  policies  in  the  names 
of  the  assignors  in  those  cases  was  clearly  a  coyer  for  acquiring  a 
wager  policy  on  the  life  of  a  person  in  whom  the  person  really 
insured  had  no  insurable  interest.  The  language  of  the  learned 
justice  of  the  Supreme  Court  of  the  United  States  who  wrote  the 
opinion  in  the  case  of  Warnock  v.  Davis,  104  U.  S.  775,  when  con- 
sidered in  the  light  of  the  facts  of  the  case,  does  not  conflict  with 
the  rule  laid  down  by  this  court  and  the  courts  above  mentioned. 

Whatever  objection  there  might  be  to  allowing  the  assignment 
of  a  life  policy,  upon  which  the  future  premiums  are  to  be  paid, 
during  the  life  of  the  assured,  no  such  objection  can  be  fairly  raised 
against  the  assignment  of  a  policy  upon  which  all  the  premiums 
have  been  paid,  and  the  payment  of  the  amount  due  is  alone 
dependent  on  the  death  of  the  assured,  nor  to  the  assignment  of 
an  endowment  policy  where  nearly  all  the  payments  have  been 
made. 

It  is  not  an  established  rule  of  law  that  every  contract  is  void 
which  gives  the  party  to  it  a  pecuniary  interest  in  the  death  of  the 
other  party  or  of  a  third  person.  If  that  were  the  law,  then  every 
conveyance,  will  or  other  instrument,  which  conveyed  to  another 
an  estate  in  reversion,  would  be  void,  as  the  reversioner  is  certainly 
interested  in  the  speedy  demise  of  the  person  owning  the  life 
estate.  There  would  seem  to  be  no  greater  reason  for  holding  void 
a  sale  or  assignment  of  a  life  insurance  policy  which  has  been 
obtained  in  good  faith  by  the  holder,  to  a  third  person,  with  an 
agreement  on  his  part  to  pay  the  future  premiums  and  receive  the 
insurance  money  on  the  death  of  the  assured,  than  there  would  be 
for  holding  that  a  person  who  held  a  life  estate  in  real  property 
could  not  lease  such  estate  for  the  term  of  his  life  to  the  rever- 
sioners, upon  the  payment  of  a  stipulated  annual  rent  to  be  paid  t« 
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the  party  haviDg  the  life  estate.  In  that  case,  the  party  taking  tho 
life  lease  woald  have  just  as  much  interest  in  the  speedy  death  of 
the  holder  of  the  life  estate  as  the  purchaser  of  an  insurance  policy 
upon  which  annual  premiums  are  to  become  due  has  in  the  death 
of  the  assured. 

The  mere  fact  that  a  person  who  becomes  the  purchaser  of  a  life 
policy  may  thereby  become  interested  in  the  speedy  death  of  the 
person  to  whom  the  policy  is  issued,  can  be  no  legal  ground  for 
holding  such  purchase  void.  In  all  the  decided  cases  where  such 
assignments  have  been  held  void,  there  has  also  existed  the  fact 
that  the  assignee  or  purchaser  has  taken  the  policy,  not  in  good 
faith,  paying  the  value  thereof,  but  as  a  speculation  upon  the  life 
of  the  party  in  whom  he  has  no  interest,  and  so  the  transaction 
has  been  brought  within  the  rule  against  wagering  policies.  Nor 
are  we  able  to  perceive  why  the  holder  of  a  valid  policy  should  be 
prevented  from  realizing  the  value  of  the  same  to  him,  before  his 
death,  by  a  bona  fide  sale  or  assignment  thereof.  Such  sale  or  assign- 
ment may,  in  fact,  be  absolutely  necessary  in  order  to  get  any  beneiSt 
of  his  policy.  The  holder  may  have  paid  thousands  of  dollars  in 
premiums,  through  a  long  series  of  years,  and  a  time  may  come 
when  he  becomes  unable  to  pay  the  premiums  to  become  due,  and 
he  must  either  sell  his  interest  in  the  policy,  or  suffer  it  to  lapse  and 
lose  all  the  premiums  paid.  Under  such  circumstances,  can  there 
be  any  thing  against  public  policy  or  the  law  which  will  pi*event  the 
unfortunate  holder  of  the  policy  from  selling  the  same  for  the  best 
price  he  can,  and  so  get  some  benefit  of  his  previous  payments P 
We  think  not.  The  only  reason  for  holding  such  sale  void  is 
because  it  gives  the  purchaser  a  pecuniary  interest  in  his  speedy 
death,  and  as  we  have  seen  above,  that  fact  alone  has  never  been 
held  sufficient  to  render  a  contract  void.  So  far  from  this  fact  being 
a  cause  for  holding  the  contract  void,  the  law  of  this  State  expressly 
sanctions  the  issuing  of  wager  policies  for  the  benefit  of  a  married 
woman,  and  thus,  in  ay  such  cases,  gives  a  pecuniary  interest  in 
the  speedy  death  of  the  person  so  insured  for  her  benefit.  See 
§  2347,  R.  S.  1878. 

But  there  is  another  ground  upon  which  the  assignment  of  the 
policies  in  this  case  can,  we  think,  be  upheld  in  case  the  plaintiff 
was  at  the  time  competent  to  make  them,  viz.,  the  person  for 
whose  benefit  in  part  they  were  made  had  an  insurable  interest  in 
the  life  of  the  plaintiff.     The  evidence  shows  that  the  assignments 
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were  mudefis  fiemurity  lor.aidebt  due  from  the  lather  of  the  as- 
sured toihe  baiik^.aHd  so  vna.lor.ithe  benefit  of  the  father  as  well 
us  of  the  haiik.  That  iJie  «on  has .  au  msniaUe  .intoreBt  in  his 
father,,  and  .the  father  in  the -son,  would  aeem  to  be  supported  by 
the  authorities.  See  ^tna  L,  Ins.  Co.  t.  France,  94  U.  S.  561; 
Loemia  v..  Etufie  M.  <£JL.  Im8.  Co.,  6  Graj,a99;  Fbrtea^  y.  Am.  Mui. 
L.  las.Ca.y.  16  3caj,.249;  Reatrve.Mut^  las,  Co.  Y.^Kanef  81  Penn. 
St.  154;  •Warnocky.Daais,  104  U.  S.  775;  May  on  Ina,,  §  107,  p. 
113,.andx3afles.iuted;  Williams  v.  Wash.  L.  Ins.  Ca.^Zl  Iowa,  541; 
Miiekdly.  UiMn  X.  Ins.  Co.,  45  Me.  104;  Hoyi  v,  N.  Y.  Life  Ins. 
Co.,  3  Bee w.  440. 

It  is  held  in  .the  om^at^tua  L.  Ins.  Co.  v.  France,  supra,  that 
the  rehitkiiiahip'of  .the  parties  di-Tests  the  policy  of  those  dangerous 
tendfineies^whioh  ceoder  those 'policies  contrary  togixul.moraLs;  and 
ill  the  Eennsylvania^aseit  was.held  thatA  statutory.  j>roTiflion  re- 
quinog  the  father. to iiupport  ithe  Bon,.and.  the  son  the  father,  in 
Cii&e  either  required  the  anpport  of  the  other,  iwas  a.sufficient  inter- 
est to  fiupporta  life  policy. 

For xthe' reason  .thai the  Meoord.diaoloBes  theiact  that  the  phun- 
tiff  prodooed  evidence  on  iJie  trial  tending  to  show  ..that  he  was 
incompetent,  on  .account  of  intozioatian,  to  make  thoousignments 
in  qHoation  at  the  iima  they  wore  jnade^it  was  error  for  the  Giicuit 
Court  to  .nonsuit  tthe  plaintiff,. and  for  that  error  the  judgwient 
must  -be  reTemed. 

B}/  the  OsMtt.  The  ju^paent  of  the  Cioonit  Ganrt.isxeTcised, 
and  theoause  is  rainanded  for^a  new  tnaL 

Judgment  rsaeKsed  jOMcL  cause  remandseL 

NofTB  inrvHB.BBBC(Bsiir-rfiee  eantma..Mdmki^8JL4m'r  y.  MOkr,  76JkU. 
188;  B.  c.,.5d  Am.  B^>.dl6;  aee  ]iote,.52Ain..Bep.  135. 

Jq  Bloominffton^MuU  I^fe  Ben.  A$$'n  ▼.  Blvs^  Illinoia  Supreme  Court,  March 
23,  1837,  it  was  held  that  a  person  may,  of  his  own  accord,  insure  hia  own  life, 
paj  the  preminms  himself,  and  make  the  policy- payaUe  upon  his  death  to  a 
third  paiiywho  has  «o  imiiNible  inlerast  in  his  lif e^  '^he  oanrt 'sidd :  ' '  IkaBaT 
be-  VBgardedas  «  plain  pmpOHiition  tuf  l«w'feint  m  \wgBrlig  fpoUcj  is  <iMid,^aad 
we  think  it  also  well  settled  that  a  policy  taken  out  on  thelifeof  a  third  party 
by  a>.lMneficiaiy,.ln Jhe  continuance  of  whose  life  the  benefidaiy  has  no  pecu- 
niary interest^  may  lie  regarded  as  a  wagering  policy,  and  as  such  would  be 
void.  Had  this  policy  been  taken  out  by'Blue  on  the  life  of  'Bailey,  wittuput 
his  knowledge  -or  coosent,  and  had  ther  premiums  -been -paid  4bj*  hkn  it  ^voidd 
mamfeittlyffQlvwiiiiiv'wbabis  known «a  a  wagering  p<^iQy;raad  wfifeildibe<«Bid. 
Piiblic!p(^y  fbxfaidsione  ponon,  whoihaa  no  interest  in  the^wmtkiii  ancanf  •  the 
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liCe  of  another,  from  speculating  on  that  life  by  procartng^a  policjt>f  ioaimnQe. 
But  here  it  does  not  appear  that  Blue  had  anj  InBtrumeintality  fyfaateyer-in 
procaring  the  policy  on  the  life  of  Bailey,  or  that  he  ever  jMdd  any  portion  of 
the  premiams  to  procure  the  policy,  or  to  keep  it  in  force,  and  hence  the*  case 
of  Ins.  Co.  y.  Sogan,  80  HI.  89,  cited  by  the  defendant,  has  no  bearing- on- thin 
case.  In  the  case  cited  the  insurance  was  procured  bytfae  beneficiary;;  and  aU 
tlie  premiums  were  paid  by  him;  while  here  Bailey  procured  the* policy,  and 
paid  all  the  premiums.  Manifestly  the  Hbgan  case  can  ha  vena  bearing  on  the 
facts  of  this  case.  Bailey  had  an  insurable  interest  in  hlsown  lifer;  and  had  a 
dear  right  to  procure  a  policy  on  his  life;  and  unless  some-princif^-of  ^public 
policy  is  violated,  he  could  make  it  payable  in  case  of  death,  to.  any  person 
whom  he  might  desire.  In  Lemon  v.  P/usnix  if.  L.  Ins.  Co.,  88  -Conv.SM, 
where  a  similar  question  arose,  it  is  said:  '  A  question  was  made  beftire  ua*tliBt 
Miss  Lemon  had  not  an  insurable  interest  in  Mr.  Peterson's  life.'  If  she*  had 
undertaken  to  obtain,  and  had  herself  obtained  an  insurance  on  Jiis  life,  that 
question  might  have  arisen;  but  surely  Mr.  Peteraon  had  an  insunMe-inrtarest 
in  his  own  life,  and  he  obtained  the  insurance  on  it,  and  we  know  of  no  law 
to  prevent  him  making  it  payable,  in  case  of  his  death,  to  the  person'  to  whom 
be  was  affianced;  and  if  such  a  policy  is  delivered  as- a  gift  tathe^paityix) 
whom  payable,  we  know  of  no  law  to  prevent  such  a  gift  from- being  elfe'etiial. 
In  Raids  v.  life  Ins.  Co.,  27  N.  Y.  282,  Judge  Wright  says:  *  If  the>oontract 
IS  with  the  party  whose  life  is  insured  he  may  have  the  loss  pajvble  to  his 
own  representative,  or  to  his  assignee  or  appointee.*  lu  Fhir^Ud  v.  North- 
eastern  M.  L.  As^n,  51  Vt.  613,  it  is  said:  '  The  second  point  made  by  defend- 
ant is  that  Fairchild  had  no  insurable  interest  in  the  life  of  MVs.  Nay,  and  that 
the  policy  is  therefore  a  wagering  contract,  and  void  by  the  law  of  the  State. 
*  *  *  xf  it  were  shown  therefore  that  in  i>oint  of  fact  Fairdicld  procured 
this  policy  to  be  issued  upon  the  life  of  Mrs.  Nay  himself,  and  for  his'own 
benefit,  the  question  of  his  insurable  interest  might  arise.  But  the  prima  facie 
showing  of  the  policy,  application  and  receipts,  is  that  Mrs.  Nay  procured  iho 
policy  to  be  issued  herself  upon  her  own  life,  and  chose  to  make  I^^irchfld 
the  beneficiary.  *  *  *  We  are  bound  to  presume  that  the  policy  was- pro- 
cured by  Mrs.  Nay  upon  her  own  life,  as  is  the  purpose  of  the  instrument 
itself.  *  *  •  '  It  cannot  be  questioned,' says  the  Supreme  Court  t>f  Indiana, 
'  that  a  person  has  an  insurable  interest  in  his  own  life,  and  that  he  may  effect 
such  insurance,  and  appoint  any  one  to  receive  the  money,  in  case  of  his  death, 
during  the  existence  of  the  policy;  and  he  may  effectuate  this  object  by  an 
assignment  of  the  policy,  or  by  immediately  appointing  such  person  as  the 
beneficiary.  *  *  *  It  is  the  interest  of  A.  in  his  own  life  that  supports  the 
policy.  The  plaintiff  did  not,  by  virtue  of  the  clause  declaring-  the  jxrficy  to 
be  for  her  benefit,  become  the  assured.  She  is  merely  the  person  designated 
by  the  agreement  of  the  parties  to  receive  the  proceeds  of  policy  upon  the 
death  of  the  assured.'  In  Langdon  v.  Uh.  M.  L.  Ins.  C^.,  14  Fed.  Rep.  272, 
it  Is  said:  'There  is  no  case  to  my  knowledge  which  holds  that  a  party  may 
not  insure  his  own  life,  and  make  the  policy  payable  to  any  one  faemay  seleot, 
though  such  person  has  no  legal  interest  in  his  life.  •  «  *  Althongh  this 
exact  qnesdon  has  not  been  decided,  the  IntimationB  of  the  ooortrare-nni- 
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formly  in  that  direction.*  In  Connecticut  M.  L,  Im,  Co.  v.  Schaffer^  94  U.S. 
457,  it  is  said:  '  There  is  no  doubt  that  a  man  may  effect  an  insurance  on  his 
own  life  for  the  benefit  of  a  relative  or  friend,  or  two  or  more  persons  on  their 
joint  lives  for  the  benefit  of  the  survivor  or  survivors.  The  old  tontines  were 
based  substantially  on  this  principle,  and  their  validity  has  never  been  called 
in  question.  The  essential  thing  is  that  the  policy  should  be  obtained  in  good 
faith,  and  not  for  the  purpose  of  speculating  on  the  hazard  of  a  life  in  which 
the  assured  has  no  interest.'  There  are  other  authorities  holding  the  same 
doctrine,  but  we  have  referred  to  enough  to  show  the  current  of  authority  on 
the  question.'  The  first  section  of  the  act  under  which  the  defendant  is  organ- 
ized, in  express  terms  authorizes  the  organization  of  such  associations  for  the 
purpose  of  furnishing  life  indemnity  or  pecuniary  benefits  to  devisees  or  lega- 
tees. If  as  is  plain  from  the  language  of  the  statute,  a  person  may  take  out  a 
policy  on  his  own  life,  and  devise  such  policy  to  a  stranger,  what  principle  of 
public  policy  would  be  violated  by  a  provision  in  the  policy  making  it  payable 
to  a  stranger,  in  lieu  of  doing  the  same  thing  by  will  ?  If  the  policy  maj  be  made 
payable  to  a  stranger,  who  has  no  insurable  interest  in  the  life  of  the  insured, 
as  it  may  be  by  statute,  we  perceive  no  reason  which  will  prevent  the  same 
thing  being  done  by  a  clause  the  insured  may  have  inserted  in  the  policy  at 
the  time  the  insurance  is  procured.  We  have  been  cited  to  Mutual  Ben,  Aaain 
V.  JBoytf  46  Mich.  478,  as  an  authority  holding  that  the  policy  is  contrary  to 
public  policy  and  void.  The  case  cited  sustains  that  view,  but  we  do  not 
regard  it  in  harmony  with  the  current  of  authority;  and  are  not  inclined  to 
follow  it.  We  think  the  better  rule  is,  where  a  person  obtains  a  policy  on 
his  life  of  his  own  accord,  and  pays  the  premium  himself,  he  may  if  he  desires 
make  the  policy  payable  to  one  who  has  no  insurable  interest  in  his  life,  and 
by  so  doing  no  rule  of  law  or  principle  of  public  policy  will  be  violated." 

A  person  who  has  no  insurable  interest  in  another's  life  cannot  recover  apon 
an  insurance  policy  on  such  life,  which  is  purchased  during  the  life-time  of  the 
insured,  and  the  sale  and  transfer  of  a  policy  of  insurance  by  the  beneficiaries 
during  the  life  of  the  insured,  to  one  who  has  no  insurable  interest  in  the  life 
of  the  insured,  is  a  fraud  upon  the  insurance  company  by  which  it  was  issued. 
Frank  v.  Mutual  Life  Int.  Co.,  108  N.  Y.  266,  is  referred  to  as  an  authority 
that  the  beneficiaries  can  maintain  an  action  upon  the  policy  notwithstanding 
the  assignment  to  Mrs.  Parker.  The  courts  of  New  Tork  hold  that  a  valid 
policy  of  insurance,  effected  by  a  person  upon  his  own  life,  is  assignable  like 
an  ordinary  chose  in  action,  and  that  the  assignee  is  entitled,  upon  the  death 
of  the  insured,  to  the  full  sum  payable,  without  regard  to  the  consideration 
given  by  him  for  the  assignment,  or  to  his  possession  of  any  insurable  inter- 
est in  the  life  of  the  insured.  St.  John  v.  Ins.  Co.,  13  N.  Y.  31;  VaUon  v. 
Assurance  Co.,  20  N.  Y.  32.  This  court  refused  to  follow  the  decisions  of  Xew 
York  in  Insurance  Co.  v.  Sturges.  The  decision  in  Frank  v.  Ins.  Co.,  supra, 
was  rendered  under  a  statute  making  a  policy  procured  on  the  husband's  life 
for  the  benefit  of  the  wife  unassignable.  The  validity  of  an  assignment  of  a 
policy  to  one  having  no  insurable  interest  in  the  life  of  the  insured  did  not 
outer  into  the  case.  There  was  a  want  of  power  to  assign.  Therefore  that 
zaae  has  no  affinity  with  the  one  under  consideration.     Supreme  Court  of  Kan- 
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Murphy  y.  Red,  Mississippi  Supreme  Court,  April  11,  1887,  is  in  hannonj 
with  the  principal  case.  The  court  said:  **It  is  shown  that  the  husband  of 
appellee,  l)efore  his  death,  assigned  the  policy  on  his  life  for  a  valuable  con- 
sideration, to  appellant's  intestate.  It  is  not  suggested  that  there  was  any 
purpose  in  procuriDg  the  policy  to  evade  or  circumvent  the  laws  against  wager 
policies;  but  it  is  affirmed  on  the  one  side,  and  denied  on  the  other,  that  the 
fact  that  the  assignee  had  no  insurable  interest  in  the  life  insured  vitiated  the 
afisignment,  and  the  case  will  be  considered  in  that  aspect.  It  is  generally 
agreed  that  mere  wager  policies  (that  is  to  say,  policies  in  which  the  insured 
party  has  no  interest  whatever  in  the  matter  insured,  but  only  an  interest  in 
its  loss  or  destruction)  are  void  as  against  public  policy.  Mutual  Ins.  Co.  v. 
ScAaefer,  94  U.  S.  457.  And  it  must  be  admitted  that  there  are  decisions  and 
dicta  to  the  eifect  that  it  is  unlawful  for  the  holder  of  a  life  insurance  policy 
on  his  own  life  to  sell  or  assign  the  same,  under  any  circumstances,  to  one  who 
has  no  insurable  interest  in  the  life  insured.  Courts  which  deny  the  validity 
of  such  sale  or  assignment,  manifest  great  sensibility  in  regard  to  the  danger 
which  such  transaction,  if  sanctioned,  would  cause  to  human  life.  They  say 
that  all  the  objections  agunst  issuing  a  policy  directly  to  one  on  the  life  of 
another  in  whose  life  the  former  has  no  insurable  interest,  exist  agidnst  his 
holding  such  policy  by  mere  purchase  and  assignment  from  another;  that  in 
either  case,  the  holder  of  such  policy  is  interested  in  the  death,  rather  than  in 
the  life,  of  the  insured;  and  that  the  speculative  or  gambling  element  is  the 
same,  and  the  temptation  to  shorten  the  life  of  the  insured  is  the  same  in  the 
one  case  as  in  the  other. 

"  The  weight  of  reason  and  authority,  we  think,  is  against  this  view.  There 
is  an  obvious  difference  between  the  two  transactions.  It  is  contrary  to  public 
policy  for  a  person  to  ini^re  a  life  in  which  he  has  no  insurable  interest,  and 
to  derive  benefit  or  advantage  therefrom.  This  is  condemned  as  gaming  or 
wagering  on  the  chances  of  human  life,  and  as  such,  is  prohibited  by  law. 
But  it  is  lawful  for  one  to  insure  his  own  life,  and  after  he  has  done  so,  the 
policy  becomes  his  own,  if  payable  as  in  this  case,  and  there  is  no  good  reason 
why  he  may  not  sell  or  dispose  of  it  as  he  may  of  any  other  chose  in  action, 
if  the  policy  was  valid  in  its  inception.  Clark  y.  Alien,  11  R.  I.  439;  s.  c, 
23  Am.  Rep.  496;  8t.  John  v.  Am,  MuU  Life  Ins.  Co,,  13  N.  Y.  81;  Mat.  Life 
Ins.  Co.  V.  Allen,  188  Mass.  24;  Valton  v.  Assurance  Co.,  20  N.  Y.  32;  Olmstead 
▼.  Keyes,  85  N.  Y.  993;  Ashley  v.  Ashley,  3  Sim.  149;  Currier  v  Cont,  Life  Ins. 
Co.,  52  Am.  Rep.  134,  note;  Bussinger  v.  Bank,  etc.,  30  N.  W.  Rep.  290. 

**  A  man  may  have  the  best  of  reasons  for  wishing  to  dispose  of  the  policy 
on  his  life.  The  exigencies  of  business  or  absolute  necessity  may  require  him 
to  do  so.  He  may  have  paid  large  sums  in  premiums,  and  afterward  become 
nnable  to  pay  any  more,  and  if  he  is  not  allowed  to  sell  or  assign  on  the  best 
terms  he  can  make,  the  policy  may  be  lapsed  and  lost.  To  impair  the  valn^ 
and  utility  of  his  policy,  or  require  him  to  lose  it,  on  the  ground  that  if  he 
were  to  sell  or  assign  it,  the  assignee  or  purchaser  would  have  a  motive  to 
kill  him,  or  that  any  sale  or  assignment  he  might  be  able  to  effect  with  one 
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who  bad  no  inBarable  interest  in  his  life  would  be  tainted  with  tlie  riee  of 
gambling*  is,  as  matter  of  law,  extremely  fancif al  and  ansatisfactoiy. 

' '  Other  Interests  and  conditions  generally  prevalent,  and  inrolTing  tendencies 
quite  as  fatal  to  homan  life,  may  be  created  and  are  maintained  without  any 
such  restriction.  It  seems  that  a  life^tenant  woald  be  in  about  as  much  danger 
from  the  remainder-men,  and  ateslator  from  a  person  having  no  interest  in  his 
life,  for  whom  he  had  made  provision  by  will,  as  the  insured  would  be  from 
the  assignee  or  purchaser,  without  interest,  of  a  life  insurance  policy.  An 
insurable  interest  in  the  assured,  at  the  time  the  policy  is  issued,  is  essential 
to  the  validity  of  the  policy,  but  it  has  often  been  decided,  as  where  a  creditor 
takes  out  a  policy  on  the  life  of  his  debtor,  that  it  is  not  necessary  to  the 
continuance  of  the  insurance  that  the  interest  in  the  life  Insured  should  con> 
tinue.  Cessation  of  interest,  payment  of  the  debt  in  the  case  supposed,  would 
not  terminate  the  policy.  Dolby  v.  India  An,  Co.,  15  C.  B.  865;  Law  v.  Lon- 
don Policy  Co.,  1  Kay  &  J.  223;  Conn.  Ins.  Co.  v.  Sehaefer,  94  U.  S.  457;  Ranh 
V.  Am.  Ins.  Co.,  27  N.  T.  282;  s.  c,  84  Am.  bee.  283;  Provid-etU  Ins.  Co.  v. 
Baum,  29  Ind.  236;  Currier  v.  Continental  Ins.  Co.,  53  Am.  Rep.  134,  note. 

"  If  the  danger  to  life  is  not  adequate  to  avoid  the  policy  in  such  case,  when 
the  interest  in  the  life  insured  ceases,  it  is  not  perceived  why  it  should  be 
deemed  sufficient  to  invalidate  a  contract  by  which  a  policy  is  sold  and  assigned 
to  one  without  interest.  Besides  the  protection  should  not  be  overlooked 
which  is  afforded  to  the  life  insured  by  the  doctrine  that  one  cannot  recover 
insurance  money  payable  on  the  death  of  a  party  whose  life  he  has  taken  by 
felonious  means.  It  would  be  a  reproach  to  the  law  of  the  land  if  he  were 
allowed  to  do  so.  He  could  not  in  fact  do  so,  any  more  than  he  could  recover 
insurance  money  on.  a  building  which  he  had  wilfully  set  fire  to  and  burned. 
Mut  Life  Ins.  Co.  v.  Armstrong,  117'  XT.  S.  591. 

**  In  Mutual  Life  Insurance  Co.  v.  Allen,  supra,  the  Supreme  Court  of  Sibuea- 
chusetts,  after  removing  all  doubt  as  to  the  meaning  of  the  decisions  in  that 
State  on  the  subject,  and  referring  to  the  dicta  in  Cammack  v.  Lewis,  15  Wall. 
643,  and  Warnock  v.  Davis,  104  tT.  8.  775,  and  Franklin  Ins.  Co.  v.  Hazsard, 
41  Ind.  lie,  and  showing  that  it  was  not  decided  in  either  of  these  cases  that 
all  assignments  of  life  insurance  polices  without  interest  are  illegal,  said  '  that 
the  right  to  receive  money  on  the  death  of  another  is  assignable  at  law  or  in 
equity  will  not  be  questioned.  It  is  true  that  every  person  who  is  in  expecta- 
tion of  property  at  the  death  of  another  has  an  interest  in  his  death,  but  it 
does  not  follow,  and  It  is  not  true,  that  the  law  does  not  allow  the  possession 
and  assignment  of  such  expectations.  The  objection  applies  with  equal  force 
to  the  assignment  of  a  provision  made  for  one  upon  the  death  of  another  by 
deed  or  will,  as  to  the  assignment  of  a  like  provision  in  the  form  of  a  life  insur- 
ance. We  see  nothing  in  the  contract  of  life  insurance  which  will  prevent  the 
assured  from  selling  his  right  under  the  contract  for  his  own  advantage,  and 
the  fact  that  the  assignee  has  no  insurable  interest  in  the  life  insured  is 
neither  conclusive  hot  prima  facie  evidence  that  the  transaction  is  illegal.' 

"  We  are  unable  to  subscribe  to  the  doctrine  that  the  assignee  or  purchaser  of  a 
life  insurance  policy,  valid  in  its  inception  and  transferred  accordingto  its  terms, 
is  not  entitled  to  its  proceeds,  bv  r^son  of  his  want  of  interestln  the  life  insured.'* 
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Ib  ISio§  Y,  8upnm»  Lod§^  Smi$kU  cf  Hmwr^  Tefxas  Sopreme  Oomt,  it 
held  that  the  aarignmeBfe  by  onaof  an  Inannmoe  policj  iasiied  upon  his  owb 
Ilia  tahia  oaosia  who  lives  with  hint  as  an  adult  male  member  of  the- family, 
aJBdiaindependentoB  theinaared  fdr  employment  and  8nppcni(  upon  an  agre» 
ment  bj  the  nmiffline  te  pi^  the  aaaBflaments  neeeaHysy  to  keep  thepolicy  in 
fcuce,  is  voidi  The  court  aaid:.  ''  It  ia  ahnosi  uniyeoally  oonoeded  that  poli^ 
(uea  proeoied  by  peraone  hasin^.no  interewfc  in  the  life  of  the  inanBed  afe-void 
at  common,  law,  as  against  puhlle  poliey*  The  policy-holder  haa  nothing  te 
lose  for  which  he  oan^chdm  indemnity;  on  the  eentary^  hia  interest  js  in  eaidy 
doarti  of  the  inauied.  When  that  oecura  he  ceases  to  pay  preminms,  and 
leeeivea  the  amonnt  of  the  policy.  This  croaioa  a  temptstion.  to-  duatouy 
haBian.life,  and  thecotnmon  law  focUda  theoontnot.  Theseeie  the  gBMiada 
upen.whieh  aoeh  polieiea  are  held  to  be-Yoid.  Ase  they  applicable  to  a  case 
where  the  policy  is  first  takeoi  out  by  the  pezaeiL  wfaoae  life  is  inauied,  and 
then  transfened  by  him  to  one  who  has  no  interest  in  his  life  ?  It  is  pretty 
genendly  held  that  if  a  person  efiEecta  inaaranee  upon  his  own.  life,  and  in  pnr- 
aoanoe  of  a  prerioas  agreement,  immediately,  and  without  consideration, 
tnnafers  the  policy  to  one  who  has  no  interest  in.  his  life,  but  who  agrees  to 
pay  the  premium  upon  the  policy,  it  will  be  void.  Svam^  t.  /as.  O9.,  3  Dill. 
laO;  atMOM  ▼.  Wwmn^  101  Mass.  564;  Mamy  t.  Iru.  Co.,  9  R.  L  346.  And 
1^  has  been  held  by  the  Supreme  Court  of  the  United  States  that  a  transfer 
would  not  be  enforced  under  such  ciicumaianoes,  though  the  insured  were 
indebted  to  the  assigBee  in  a.sraail  sum  disproportionate  to  the  amount  of  in- 
Bunmea  on  his  lile;  hut  the  policy  would  be  deemed  security  for  the  debt,  and 
snoh.  advmwBB  aa  might  afteEwurd  bo  made  on  aeeount  of  it.  Gammatk  r. 
Lewis,  16  Wall.  643.  Is  there  such  diffiszenoe*  betweeni  the-  piinciplea  upon 
which  these  decisions  rest,  and  those  applieable  to  the  sale  of  a  policy  already 
procured  to  an  assignee  having  no  interest  in  the  assured,  as  to  make  the 
latter  lawful,  while  a  policy  procured  without  interest,  and  an  assignment  in 
pursuance  of  a  pievious  agreement,  are  held  invalid?  TheSuprenoe  Court  of 
the  United  States,  in  the  case  of  Wamock  v.  Davis,  104  U.  S.  775,  says  it  can- 
not see  any  such  difference ;  and  proceeding  upon  this  view,  many  of  the 
State  courts  have  held  such  assignments  vcdd»  or  treated  the  assigned  policies 
as  mere  securities  for  the  moneys  actually  advanced  by  the  assignee.  Ins.  Go, 
V.  Eanard,  41  Ind.  116 ;  Ins,  Co.  v.  Stfton,  53  Ind.  380;  Lu,  Co.  v.  Sturges,  18 
Ken.  98 ;  GiiUrt  v.  Maom,  104  Penn.  St.  .74  ;  Ba»ye  v.  Adams,  81  Ky.  368. 
This  too  is  the  oondnaion  to  which  many  eminokt  text- writers  have  arrived. 
May  Ina.,  §  398 ;  Qjeeniu  Pub.  Pol.  288.  On  theeontcary,  the  courts  of  several 
Statae  have  held  such  assignments  valid,  though  the  assignee  could  not  have 
taken  out  for  his  own  benefit  an  original  policy  upon  the  life  of  the  assignor^ 
Clark  V.  AUen,  11  R.  I.  439 ;  Mareus  v.  Ins.  Co.,  68  N.  T.  625 ;  Clark  v  Dur^ 
astd,  la  Wia  223  ;  Ins,  Co,  v.  AOm,  188  Maas.  24.  We  think  those  decisions 
which  hold  thees  sssigBnientB  invalid  are  based  upon  the  more  astisfactory 
reasoning.  When  the  policy  is  transferred  it  becomes  the  property  of  the 
■Mlgnon  He  is  subject  to  idl  the  obligations  imposed  by  it,  and  entitled  to 
all  its  benefits.  He  becomes  the  holder  of  a  policy  upon  the  life  of  a  person 
whose  early  death  will  bring  him  pecuniary  advantage.  The  temptatinfti  to 
Vox,  LVIII  — 108 
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bring  about  this  death  presents  itself  as  strongly  to  him  as  to  a  partj  who 
originally  eifects  insurance  for  his  own  benefit  upon  the  life  of  another.  Pnb- 
lic  policy  remoyes  the  temptation  to  take  human  life,  and  it  cannot  matter 
how  that  temptation  is  brought  about.  If  by  mason  of  a  contract  between 
two  persons  the  one  is  tempted  by  pecuniary  interest  to  destroy  the  other,  the 
form  of  the  contract  is  of  no  importance  in  testing  its  inyalidity.  The  law 
looks  to  the  substance  of  the  matter — the  relation  which  the  parties  will  bear 
to  each  other  after  the  contract  is  executed  ;  and  if  its  natural  effect  is  to  en- 
courage crime,  it  will  be  avoided,  no  matter  in  what  shape  it  may  be  presented. 
Those  courts  holding  a  contrary  view  say  that  a  policy  of  insurance  is  a  chose 
in  action,  and  the  owner  may  dispose  of  it  as  he  pleases.  But  when  it  is  as- 
serted that  the  owner  of  property  may  dispose  of  it  at  his  pleasure,  the  asser- 
tion must  be  taken  with  the  qualification  that  he  does  not  thereby  violate  any 
provisions  of  law,  or  contravene  public  policy.  It  is  further  said,  that  because 
a  contract  is  speculation,  though  human  life  be  the  subject  of  the  speculation, 
it  is  not  necessarily  invalid;  for  instance,  it  is  not  unlawful  to  transfer  an 
annuity,  or  an  estate  in  remainder  after  a  life  estate.  If  this  reasoning  be 
good,  it  would  validate  a  policy  taken  by  one  having  no  interest  in  the  life 
insured,  as  well  as  an  assignment  of  a  policy  to  such  a  person,  for  it  is  not 
unlawful  to  grant  or  create  an  annuity,  or  an  estate  in  remainder  after  a  life- 
estate,  any  more  than  it  is  to  transfer  one  of  these  after  it  is  created.  Yet 
wager  policies  are  almost  universally  held  void,  while  annuities  are  sustained. 
Why  this  should  be  is  not  necessary  to  discuss.  It  is  sufficient  that  no  analogy 
drawn  from  annuities  or  life  estates  can  be  used  to  uphold  policies  procured 
in  violation  of  public  policy,  and  hence  no  such  analogy  of  this  kind  can  sus- 
tain an  assignment  of  the  same  character." 


Ellis  v.  Milwaukee  City  Railway  Cokpaky. 

(67  Wis.  186.) 

RaUtoaps  —  street  —  ordinance  fixing  fares  —  separate  lines  to  different  terminL 

A  municipal  ordinance  provided  that  the  fare  on  any  horse  railway  in  the  dty 
should  not  exceed  five  cents.  When  it  was  enacted  the  defendant  was  operat- 
ing a  single  line  of  railway.  Afterward  it  constructed  and  operated  other 
lines  diverging  from  the  main  line.  Held,  that  the  ordinance  did  not  confer 
the  right,  upon  payment  of  five  cents,  to  ride  on  a  car  bound  for  one  terminus^ 
and  at  the  point  of  divergence,  to  take  another  car  to  a  different  tenmnuSm 

ACTION  for  unlawful  ejection  from  a  street  oar.     The  opinion 
states  the  case.     The  plaintiff  had  judgment  below. 

Finches,  Lynde  £  Miller ,  and  B.  K.  Miller,  Jr.,  for  appeUaot. 
Small  £  Hopkins,  for  respondent. 
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Orto^,  J.  The  plaintiff  and  respondent  on  this  appeal,  in  June, 
1885,  entered  one  of  the  cars  of  the  defendant  company,  at  the 
corner  of  Fourth  avenue  and  Mitchell  street,  in  tlio  south  part  of 
the  city  of  Milwaukee,  for  the  purpose  of  going  to  the  base-ball 
ground  at  the  corner  of  Twelfth  and  Wright  streets,  in  the  north 
part  of  said  city,  to  which  point  one  of  the  cars  of  said  company 
ran  on  one  line  of  its  road.  He  was  informed  by  the  conductor, 
when  he  offered  to  pay  his  fare  of  five  cents,  that  the  car  he  was  on 
did  not  run  to  that  point,  and  that  to  go  there  he  would  have  to 
take  another  car,  but  that  he  could  ride  on  that  car  as  far  as  it  ran 
on  that  line,  and  then  he  would  have  to  take  another  car  and  pay 
another  fare  of  five  cents  on  the  same.  The  plaintiff  then  asked 
the  conductor  if  he  would  not  give  him,  at  the  point  of  divergence, 
a  transfer  ticket  which  would  entitle  him  to  ride  to  his  destination, 
and  the  conductor  told  him  that  he  could  not,  and  he  then  paid 
his  fare.  At  the  point  where  the  road  to  the  base-ball  ground 
diverged  from  the  line  on  which  that  car  ran,  the  plaintiff  again 
demanded  a  transfer  ticket,  which  was  again  refused,  and  he  left 
the  car,  and  waited  a  short  time  for  the  arrival  of  another  car  bound 
lor  his  destination,  and  then  entered  'that  car.  The  conductor  of 
that  car  asked  the  plaintiff  for  his  fare,  and  he  replied  that  he  had 
paid  his  fare  on  the  Third  street  car  and  refused  to  pay  more  fare. 
He  was  informed  that  if  he  did  not  pay  he  must  leave  the  car,  and 
he  replied  that  he  would  not  do  so.  The  conductor  delayed  putting 
him  off  until  he  had  made  three  other  demands  for  his  fare,  and  he 
had  refwrod,  and  then  he  stopped  the  car  at  a  crossing  and  by  no 
great  display  of  force  put  the  plaintiff  off.  He  landed  on  his  feet, 
and  suffered  no  injury,  although  he  and  the  conductor  were  some- 
what excited.  After  being  thus  put  off,  he  almost  immediately 
jumped  on  the  car  again,  and  paid  his  fare  under  protest,  and  rode 
to  his  destination. 

On  the  23d  day  of  October,  1871,  the  common  council  of  the  city 
passed  an  ordinance  amending  an  ordinance  of  March  26,  1866,  to 
amend  an  ordinance  entitled  **  An  ordinance  to  authorize  the  con- 
struction and  operation  of  certain  horse  railways  in  the  city  of 
Milwaukee,"  passed  May  29, 1865,  as  follows: 

'*  Sec.  2.  Hereafter  the  rate  of  fare  for  a  single  passenger  in  any 
horse  railway  operated  within  the  city  of  Milwaukee  shall  not 
exceed  the  sum  of  five  cents." 

This  ordinance  was  declared  to  have  been  passed  for  the  sole 
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purpose  of  prerebting  extortion  by  the  said  company.  At  the 
time  the  ordinance  wai  passed  thia  company  was  operating  only  one 
line  of  railway^  north  and  south,  near  the  center  of  the  dty,  and 
near  the  Milwaukee  river,  and  all  cars  thereon  went  to  the  same 
points  of  termination,  and  so  far  aa  this  company  waa  conoemed, 
this  ordinance  affected  only  this  line  of  road  as  then  operated. 
Afterward,  and  before  the  year  1883,  this  company  had  constracted 
at  least  four  lines  of  road  direrging  from  the  main  line  toward 
the  sonth  and  toward  the  north  to  aa  many  points  of  termination 
fmd  localities,  and  one  of  these  lines  ran  to  the  base  ball  grotindB^ 
the  destination  of  the  plaintiff.  The  car  upon  which  he  took  pas- 
sage did  not  run  to  that  point,  but  to  a  point  south  of  and  quite 
distant  from  it.  When  these  lines  of  road  were  buiit»  by  a  r^^- 
lation  of  the  company  as  many  different  lines  of  caiB  ran  upon  the 
main  line  and  to  these  several  terminations,  and  these  Tsrioiis  lines 
were  operated  as  distinct  and  sepaisate  lines  of  road.  When  in 
1882,  the  company  was  about  to  construct  a  line  of  road  diveiging 
from  the  old  •  main  line  and  running  along  Chestnut  stxeet,  the 
common  council  passed  an  ordinance  authorizing  such  extension, 
and  proTiding  that  such  new  line  should  be  operated  in  connection 
with  the  main  line,  and  that  only  one  fare  of  five  cents  should  be 
charged  for  the  whole  route,  and  that  at  the  point  of  intaraeetion 
a  transfer  ticket  should  be  giren  to  the  passenger  going  on  each 
new  line.  Sinoe  the  other  diverging  lines  have  been  boik.  and 
operated  no  ordinance  has  been  passed  rdating  thereto,  in  respect 
to  rates  of  fare  or  transfer  tickets,  but  these  several  linea  are  left 
to  be  governed,  if  at  all,  by  the  ordinance  of  1871,  as  to  the  rate  of 
fare.  It  appears  that  the  company,  on  the  completion  of  these 
several  lines,  for  one  year  only  adopted  the  plan  of  giving  transfer 
tickets  on  all  of  them;  but  they  found  that,  under  such  a  r^ula- 
tion,  passengers  could  defraud  the  company  by  getting  on  a  line, 
going  west  a. short  distance,  then  going  south  a  short  distance,  and 
then  going  back,  and  passing  around  a  circle;  and  the  canqiany 
then  abandoned  such  a  general  regulation,  and  has  since  given 
transfer  tickets  only  on  the  Chestnut  street  line,  as  recoiled  by 
said  ordinance. 

This  is  a  brief  and  substantially  correct  statement  ol  the  case. 
The  plaintiff  Imraght  this  suit  to  reeover  damages  for  being  thns 
expelled  from  the  cur,  and  recovered  MMi 

On  the  conclusion  of  the  plaintiff's  testimony,  as  steied  sabatan- 
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tially  aboye,  there  was^  motion  for  a  nonauit,  and  at  ibe  conclu- 
sion of  the  evidence  on  both  aides,  the  defendant  company  moved 
for  a  vei'dict  by  direction  of  the  court,  which  was  denied. 

1.  We  ihink  that  ,the  regulation  or  custom  of  the  company,  by 
which  iieveral. distinct  and  separate  lines  of  cars  are  run  between 
ilifferent  termitii,  is  a  reasonable  one.  The  various  lines  could  not 
be  operated  in  any  other  way  to  accommodate  the  travelling  public. 
Yarlon  v.  Jf.,  Z.  S.  £  W.  B.  Co.,  54  Wis.  234. 

2.  We  are  quite  confident  that  the  ordinance  of  1871,  fixing  the 
rate  of  fare,  has  no  application  to  the  connecting  lines  of  road  af- 
terward constructed.  The  rates  of  fare  of  passengers  on  the  road 
of  suchwa  corporation  ought  to  be  reasonable,  affording  a  reason- 
shle  compensation  to  the  common  carrier,  and  imposing  no  unrea- 
sonable burden  upon  the  passenger.  AWy-Oen.  v.  JtaUroad  Cos., 
35  Wis.  425.  It  may  be  conceded  that  the  common  council  of  Mil- 
waukee had  the  right  and  authority  to  fix  such  reasonable  rate  by 
ordinance;  but  such  rate  should  be  fixed  so  as  to. give  the  company 
reasonable  compensation  for  its  service,  in  view  of  the  location,  and 
length  of  its  road.  In  respect  to  xailways  c^erated  by  steam-power 
through  the  country,  such  rates  for  paasengeis,  wiiere  fixed 
by  law,  are  generally,  if  not  always,  rated  per  mile.  In  «uch 
cases,  the  length  of  lines  and  distance  of  travel  would  make 
:k>  differHBce.  On  horse  railways,  the  iare  is  generally  fixed 
At  a  certain  sum  for  a  given  line  of  road,  arbitrarily;  but  should, 
of  course,  be  so  fixed  as  to  be  reasonable,  and  proportionate 
to  the  service  rendered  to  the  passenger  and  to  the  profits  of  the 
company.  It  is  presumed  that  the  common  council  fixed  the  J»te, 
:n  1871,  in  view  of  this  rule,  and  took  into  consideration  the  loca- 
tion, basiness,  and  length  of  the  main  line  then  in  operation. 
Suppose. the  legislatures  of  Illinois. and  Wisconsin  had  seen  fit  to 
fix  the  passenger  fare  on  the  Chicago  and  ^Northwestern  railway  at 
tho.  arbitrary  rate  of  five. dollars  as.  soon  as  the  road  had  been  com- 
pleted from  Chicago  to  Madison,  and  that  company  had  then  no 
other iiae.  Afterward  the  line  was  extended^. and  .many  intersect- 
ing  lines  had  been  built.  Would  that  rate  continue,  by  the  mere 
force  of  such  a  law,  as  the  rate  from  Chicago  to  the  distant  terminus 
of  its  line  and  to. any  termini  of  connecting  lines?  If  so,  the  rate 
would  be. most  .unreasonable  against  the  company,  and  the  com- 
pany would  derive  no  compensation  or  profit  whatever  from  such 
extended  and  new  lines.    If  the  rate  was  reasonable  when  the  line 
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had  its  termini  at  Chicago  and  Madison,  as  it  must  be  presumed  it 
was^  then  such  a  fixed  rate  becomes  more  and  more  unreasonable 
as  the  line  is  extended^  and  connecting  lines  are  built,  and  increased 
service  is  rendered,  at  great  additional  cost  to  the  company.  So, 
in  this  case,  the  common  council  fixed  this  arbitrary  rate,  presumed 
tlicn  to  be  reasonable,  on  the  old  and  main  line  of  road.  That 
line  has  been  extended,  and  connecting  lines  have  been  built,  since 
such  rate  was  fixed;  that  rate  was  fixed  without  any  reference  to 
the  present  state  of  things,  or  new  lines,  and  with  reference  only 
to  the  roads  then  existing ;  and  hence  we  say  that  the  ordinance  of 
1871  has  no  application  to  the  connecting  lines  since  constructed. 

The  common  council,  as  the  legislative  body  in  respect  to  such 
ordinances  fixing  the  rate  of  passenger  fare  over  its  lines  of  street 
railway,  has  placed  such  a  legislative  construction  upon  the  ordi- 
nance of  1871  by  another  ordinance  of  1882,  by  which  the  same  rate 
is  continued  on  the  main  line  and  on  the  first  connecting  line,  and 
a  transfer  ticket"  required  to  be  given.  On  the  subject  of  the 
faro  on  the  main  line  and  the  other  connecting  lines,  the  common 
council  has  not  acted.  The  ordinance  of  1871  has  been  treated  as 
if  made  with  special  reference  to  this  road.  What  has  been  said 
would  be  true  of  all  other  roads  in  their  then  condition,  and  in 
respect  to  their  new  lines. 

3.  It  would  not  seem  to  be  material  whether  the  ordinance  of 
1871  actually  fixed  the  rate  of  passenger  fare  on  the  main  line  and 
over  the  connecting  lines  since  built,  or  not ;  for  the  company  con- 
ceded to  the  plaintiff  the  right  to  go  upon  the  car  he  was  on  to  the 
end  of  its  route  on  one  of  the  connecting  lines,  for  the  fare  he  had 
paid;  and  also  the  right  to  have  gone  over  the  main  line  and  the 
connecting  line  to  his  destination  for  the  same  fare,  if  he  had  taken 
the  proper  car  of  the  company  which  ran  on  that  line.  We  have 
already  said  that  the  regulation  or  custom  by  which  these  several 
lines  of  cars  were  run  on  the  several  lines  of  road  was  reasonable 
and  probably  necessary.  The  plaintiff  was  informed  of  this  regu- 
lation before  he  paid  his  fare.  The  company  had  provided  for  him 
cars  to  his  destination,  and  all  he  was  required  to  do  was  to  go 
aboard  of  such  cars.  He  chose  not  to  do  so,  but  to  go  aboard  of 
the  wrong  car,  and  demand  that  he  might  be  carried  to  his  desti- 
nation on  one  fare  of  five  cents,  and  to  be  transferred  to  another 
line  for  that  purpose.  These  matters  are  proper  subjects  of  legis- 
lation by  the  common  council,  and  until  they  pass  an  ordinanoc 
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changing  tlic  rate  of  fare,  or  fixing  the  rate  of  fare  over  all  the  lines 
of  road,  and  requiring  transfer  tickets  from  one  road  to  another  to 
be  given  to  i)a8senger8,  the  traveling  public  must  comply  with  and 
abide  by  the  present  regulation.  Such  a  regulation  is  binding  upon 
travellers  having  knowledge  of  it.  Bradshaw  v.  South  Boston  R. 
Co.,  135  Mass.  407;  Wakefield  y.  South  Boston  R.  Co.,  117  Mass. 
544.  In  this  last  case  the  passenger  had  paid  his  fare  on  two  con- 
necting lines  of  the  road,  and  claimed  to  ride  a  third  line.  lie  was 
ejected  from  the  third  car,  and  was  not  allowed  to  recover.  In 
McMahoa  v.  Third  Ave.  R.  Co.,  47  N.  Y.  Super.  Ct.  282,  it  was 
held  that  a  similar  regulation  was  binding  upon  a  passenger,  if 
known  to  him. 

The  plaintiff  could  easily  have  taken  the  proper  car  and  gone  to 
his  destination  on  one  fare.  But  he  chose  to  violate  a  reasonable 
regulation  of  the  company,  by  going  upon  the  wrong  car  and  de- 
manding of  the  conductor  a  transfer  ticket,  which  the  conductor, 
by  such  regulation  had  no  right  to  give,  and  he  knew  it.  Until 
the  company's  rates  are  fixed  by  law  for  a  transfer  of  a  passenger  to 
another  line  of  its  road,  the  company  has  a  right  to  fix  such  rates 
as  are  reasonable,  and  there  was  no  evidence  in  this  case  that  such 
rates  were  not  reasonable.  The  jury  should  have  been  instructed 
to  find  a  verdict  for  the  defendant.  If  the  plaintiff  had  been  enti- 
tled to  recover  at  all  in  this  case,  he  was  only  entitled  to  nominal 
damages.  He  was  ejected  from  the  car  by  the  conductor,  whose 
duty  it  was  to  do  so,  after  repeated  warnings,  in  an  unusually  care- 
ful and  prudent  manner^  without  inflicting  upon  him  any  personal 
injury.  Yorton  v.  M.y  L.  S,  £  W.  R,  Co.,  supra.  But  he  was 
not  entitled  to  recover,  and  therefore  the  excessive  verdict  is  im- 
material. 

By  the  Court.  —  The  judgment  of  the  County  Court  is  reversed 
and  the  cause  remanded  with  directions  to  that  court  to  grant  a 
new  trial  in  the  cause. 


Savelakd  v.  Fidelity  akd  Casualty  Company  of  New  York. 

(67  wis.  174.) 
Insurance  — aceicUnt  —  "  total  disability" 

A  policy  provided  that  in  case  of  accidental  injaries  which  should    "  wholly 
disable  and  prevent  him  from  the  prosecation  of  any  and  every  kind  of  basi- 
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pertaininf^  to  his  oeea{i«tloii/*  ike  inaAFad  shfmld  be  indemnified  •g*^"^ 
loBs  of  time  therebj'  "  for  such  a  period  of  continiioas  total  disabilitj  "  as 
should  immediately  follow,  not  exceeding,  etc.  In  an  action  thereon,  the 
jury  were  instructed  that  the  defendant  was  liable  if  bj  the  accident  the 
plaiotilf  had  been  disabled  in  any  way  from  piuiiccuting  the  bunneoB  in 
whloh  he^was  engaged,  and  that  the  plaintfS  •was  entitted  to  leeorer  for 
such  time  as  he  was  "  tendered  ^wholly  unable  to. do  "ban  accastanied  labor; 
that  is,  to  do  sabetantially  all  kinds  of  his  accustomed  labor,  to  some  ex- 
tent. "    ffeid,  error. 

ACTION  on  an  accident  policy.     The  opinion  states  the  point. 
The  plaintiff  had  judgment  below. 

A.  G.  Weissert,  for  appellant 

J.  E.  Wildishtaid  J.  C,  Officer y  for  respondent. 

Oabsooday,  J.  The  cause  was  snbmitted  to  the  jary  on  the 
theory  that  it  was  the  object  of  the  policy  to  insoze  the  plaintiff 
against  aeoident,  and  to  pay  the  plaintiff  what  the  cfSfmjpBxrj  had 
agreed  to  pay  for  the  accident  he  had  reoei¥ed,  if  by  that  .accident 
he  >had  been  disabled  in  any  way  from  TiroBecatiaig  the  baaineBS  in 
which  he  was  engaged;  that  it  was  to  indemnify  the  phuntiff  '*  for 
his  want  ^of  capacity  to  prosecute  the  tfanaineBS  in  wiiich  iie  was  en- 
gaged;''that  the  plaintiff  was  ''^entitled  to  recorer, .at  the  rate 
agreed  on  in  the  poHcy,  for  snch  time  as  by  reason  of  snch.aocident 
he"  was  '^rendered  wholly  unable  to  do  his  aeonstomed  labor; 
that  is,  to  do  substantially  all  kinds  of  his  laccoatomed  labor 
to  some  extent."  The  learned  trial  judge  was  BU];^orted  in 
snch  theory  by  the  language  of  the  oourt  in  Savnf^r  t.  U. 
S.  Casualty  Co.,  8  Am.  Law  Reg.  (N.  S.)  233.  The  clause 
of  the  policy  there  inYolved  was,  ^'totally  diuble  him  from 
the  proseoution  of  his  usual  emplo3irmeot."  The  case  was  in  the 
Superior  Court  of  Worcester,  Massachusetts,  but  ne^er  reached  the 
Supreme  Court  of  that  State,  nor  do  we  find  it  rpferred  to  in  any 
subsequent  case  in  any  court.  That  ease  apparently  followed 
Hooper  t.  Accidental  D.  Im.  Co.,  5  Hurl,  ft  N.  546,  ^wherf  the 
clause  of  the  policy  relied  upon  was,  **any  bodily  injury  to  the  said 
insured  of  so  serious  a  nature  as  wholly  to  disable  him  from  follow- 
ing his  usual  business,  occupation,  or  pursuits;"  and  it  was  held, 
in  effect,  that  a  ditsability  which  incapacitated  the  assured  from 
*•  following  his  usual    occupation,  business,  or  pursuits,"  was  a 
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breach.  In  neither  of  those  cases  was  the  language  of  the  policy  so 
broad  and  sweeping  as)  in*,  the^.  oaserat  bar.  The  language  of  this 
poUcj  is  even  more  sweeping  than  in  Rhodes  v.  Railway  Pass.  Ins. 
Co,,  5  Lans.  77,  where  it  was  held  thatf  there  could  be  no  recovery 
because^  \t-  waA  nnfev  shawii  tbat  tihero:  was.  ai  *  *  totoli  diiability^  to  la- 
boj:."  In  that  case  the  language  of  the  policy  was,  '' accident  and 
in-j^iry  which  totally  disabled  and. prevented  from  all  kinds  of  busi- 
lyum/'  The.  sama  is  truawith.  respect,  to  Z^pn  v.  Railway  Pass. 
AamiTc.  £S»i,..4(»iIojWfi^  63ft9..whitt»;  the ' Isngpu^.  of^  the,  poUcy»  was, 
^'  while  totally  disabled  and  prevented  from  the  transaction.  <tfi  all 
kinds  of  business;  ^^  and  ic  was  held  that  such,  language  could  not 
be  construed  to  mean  *'  partially  disabled  from  some  Kinds^  crf^Wuri- 


ness." 


Here  the  plaintiff  was  only  entitled  to  recover  in  case  the  injury 
wtKB'SQcii'as'to  '"wHollJr  disable  arrvd:  pve^wni- hi«ir«  from*  the;  piassou- 
tibir  of  sny^  tmd^  eveory  kind  ci' bu6ine8BpeQrtaihiag^tD!hisrocra|)»^ 
tibn;^'and  then*  onl^;  ^'for*  suvH  period'  of  coniinttouF'  total  dim^ 
ability;"  not  exceeding*  the  amount  stipulated,  n©r  **  ^^itnonsg^ 
v«llie  of' Uis-time  during*  tlie'  period^ of  ernitinuoua  total- disaibilS^. 
no#  exceeding  twerrty-sir  weeks; ^'  Tbe=  ordinary  ab|ject;ora«^poliQji 
of 'insurance  maybe  suchas  stabiefd'by  tbe  learned;  traal.  jiidge;^  bulla 
tiier  manif^  purpose  of  this  policy  was^  t^  obtain  piiMuiiinisr  by  in^ 
curring'as^littre' risk  as: possible.  But  there  was  no  law  to  pre<v6Eiria 
ther  parties  from  making'  their  o^ro  eoRtraoti  Tber  pte.ihtifl'OnK' 
«etttied  tb'  and:'  madb'  thiabone.'  He  oaanot  repudiate  or'  altw  ilv 
conditions  in  the  day  of  his  ca&mity:  The  couits^aiw  powaevlasBitor 
makea  new  cwartmct*  for  Him  or  to*  strike"  some  words  from- tiveoon- 
tIract'He  msMie  fbr  Himself ,  and  insert  otbere,  and^  thu9  enla^!  the^ 
risk,  in  ordbr  to  meet  the  expectation  of  the  plaintiffs  in  obtainmg< 
tHe  poiiby:  This  we  sfacwM^be*  corapielled  todo,  in*  ond^r  tw  sano- 
tton  the*  charge  to  the  jury;  The  plaintiff'^' right  tb  rewveria 
nece88aTiiy'restrictedito'thetim».he  was  vrhoily  disabtod  and'  pre^* 
rented*** from- the  prweeutiew  of'awy  and  eTer7»  kindi^  femnnKUB 
pertliinihg;to  Hik  occu^atibm"* 

fiV  thib:  (Sbvm:    The^jiid^nient  of  the  ddaQtyiGonrtd^  xevocmeAy 
and^  the  cause  irremandM'fta-a^neir'llnaU 
^0.  BAIMI  — 109< 
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HuBBELL  V.  City  op  Viboqua. 

(67  wis.  Ma.) 

Municipal  corporation — negligence — nttUanee — ahocUng  gaUery, 

A  city  licensed  a  shooting  gallery.  It  was  a  mere  tent  adjoining  a  sidewalk. 
The  plaintiff  in  passing  was  injured  by  a  ball  coming  throngh  the  tent 
HddiX),  that  the  structure  did  not  constitute  an  "insnflSciency"  of  the 
street,  within  the  statute;  (2),  that  a  shooting  gallery  in  a  city  is  not  per  M  a 
nuisance.^ 

Proctor  £  Skctar,  for  appellant. 

0,  B,  Wyman,  for  respondent. 

Taylor,  J.  Upon  the  hearing  of  this  appeal  the  learned  coan- 
sel  for  the  appellant  contends  (1)  that  the  complaint  sets  up  a  good 
canse  of  action  against  the  city  under  the  provisions  of  section 
1339,  Bevised  Statutes  1878,  which  provides  that  ''if  any  damage 
shall  happen  to  any  person,  his  team,  carriage,  or  other  property, 
by  reason  of  the  insufficiency  or  want  of  repairs  of  any  bridge, 
sluiceway  or  road  in  any  town,  city  or  village,  the  person  sustain- 
ing such  damage  shall  have  the  right  to  sue  for  and  recover  the 
same  against  any  such  town,  city  or  village; '^  and  (2)  that  the 
complaint  states  facts  sufficient  to  constitute  a  cause  of  action 
against  the  city  for  knowingly  permitting  the  erection  and  main- 
tenance of  a  public  nuisance  in  said  city. 

It  seems  tons  very' clear  that  there  are  no  allegations  in  the 
complaint  which  show  any  insufficiency  or  want  of  repair  of  the 
street  or  sidewalk  so  as  to  bring  the  case  within  the  provisions  of 
the  statute  above  quoted.  The  shooting  gallery  was  neither  in 
the  street,  nor  within  the  boundaries  of  the  sidewalk,  bat  outside 
of  the  same,  presumably  upon  private  property,  and  no  more 
obstructed  the  sidewalk  than  any  other  building  erected  adjoining 
such  walk.  A  highway  may  be  insufficient,  within  the  meaning 
of  the  statute,  on  account  of  a  precipice  or  excavation  imme- 
diately adjoining  the  travelled  part  thereof,  unless  a  barrier  be 
placed  along  such  precipice  or  excavation.  It  may  be  insufficient 
if  a  dangerous  structure  is  permitted  to  overhang  a  travelled  part 

*  See  Taylor  v.  Mayor,  etc,  (64  Md.  68),  54  Am.  Rep.  759;  Eliunib  ▼.  Oily^ 
Eaneae  (84  Mo.  112),  54  Am.  Rep.  87,  and  note,  90. 
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thereof,  or  by  permitting  excavations  under  the  surface  of  the 
street,  which  render  the  same  dangerous,  or  by  defects  or  obstruc- 
tions upon  its  surface.  Bat  we  can  find  no  case  where  a  street  or 
highway  has  been  held  insufficient  or  out  of  repair  within  the 
meaning  of  the  statute,  by  reason  of  the  erection  of  a  tent,  house, 
or  other  structure  upon  private  property  outside  the  limits  of  the 
street  or  highway.  Persons  erecting  such  structures  near  a  public 
highway,  if  they  erect  or  maintain  them  in  such  manner  as  to  inter- 
fere with  the  safety  of  persons  travelling  such  highway,  may  be  an- 
swerable for  any  damage  caused  by  the  existence  of  such  structures 
to  persons  travelling  such  highway;  but  they  do  not  constitute  an 
insufficiency  of  the  highway  itself  within  the  meaning  of  the  stat- 
ute, so  as  to  render  the  town,  city,  or  village  in  which  they  are  sit- 
uated liable  for  the  damage  caused  by  their  existence.  The  follow- 
ing cases  in  this  and  other  courts  fully  establish  this  proposition. 
SchuUz  V.  Mibvaukee,  49  Wis.  254,  259;  liar/  v.  Manchester,  46  N". 
H.  59;  Hutchins^m  v.  Concord,  41  Vt.  271;  Liiile  v.  Madison,  42 
Wis.  643;  49  Wis.  605;  8.  c,  24  Am.  Rep.  435;  Ilizon  v.  Lowell,  13 
Gray,  59;  Jones  v.  Boston,  104  Mass.  75;  s.  c,  6  Am.  Rep.  194; 
Wood  Nuis.  (2d  ed.)  825,  and  notes;  Norristoion  v.  Fitzpatrick,  94 
Penn.  St.  121;  s.  c,  39  Am.  Rep.  771;  Lorillard  v.  Monroe,  11  N. 
Y.  396;  s.  c,  62  Am.  Dec.  120;  Pierce  y.  New  Bedford,  129  Mass. 
534;  Barber  v-  Roxbiiry,  11  Allen,  318;  Lyon  v.  Cambridge,  136 
Mass.  419;  Macomber  v.  Taunton,  100  Mass.  255. 

Although  it  is  apparent  from  the  form  and  general  allegations  of 
the  complaint  that  the  learned  counsel  who  drew  the  same  intended 
to  state  a  case  against  the  city  under  the  provisions  of  the  statute 
above  quoted,  I)e  now  insists  that  if  he  has  failed  to  make  out  a 
case  under  that  statute  there  is  sufficient  to  show  that  the  city 
knowingly  permitted  a  public  nuisance  to  exist  in  the  city,  adjacent 
to  a  public  street,  which  endangered  the  lives  of  persons  travelling 
upon  such  street,  and  consequently  the  city  is  liable  for  the  injury 
which  happened  to  the  plaintifF  from  the  existence  of  such  public 
nuisance. 

Whatever  may  have  been  decided  by  other  courts  upon  this  point, 
this  court  has  held  in  the  cases  of  Little  v.  Madison  a^d  Schultz  v. 
Milwaukee,  supra,  that  an  action  will  not  lie  against  a  municipal 
corporation  for  not  suppressing  a  public  nuisance  within  the  muni- 
cipality, when  such  nuisance  is  not  created  or  maintained  by  the 
express  authority  of  the  municipality,  and  when  such  public  nui- 
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sanire  ianot^the  resnU  of  stmc  aeirdoBe/or  negleetod:  tai)6kidoit6^i& 
tfaN)ipeiifio(rnuiiioe'ot!a*dut}s  impcned  aipoa  thBimmmwjwlitiy«by  lag^ 
suttliuas'Teinir  of  'straeA8^.coiiBtnLctin^..6ewBrs9  wutaiz  oe  otker  "puhr 
lid.  wonka^  This:  doctrina  is  well:  siutadiittii  by  Butliodtjr.  See  j^er- 
rMotani  v..-^/ip«<ricii;-94  Penn^i  St<  124;-.  s.  c,  35»-Aiiii  Bep*  771; 
Mliotiy.'.  PhUoeMphm;  75  •  PemL'SL  347;.  s.  c,  15  Ana*.  Eep.  591; 
2  dOill.  Man;.  Corp.:  (ad  ed.).,  §§  976,.  976;  Butirick  y.  ioi««,  1 
Altaic  172;:  s..C4,79^  Am:;.Dea.  721;  C^le  Y,NM&bwryp99ft,  129  Alaaa 
594.0  AtnnnidpaL  corpomtioDi  is*  nod;  liable  for.  iajuadea  .-caused  to 
ttfcrfpevscms  or  propezt.7~o£  the  citizes  bj  theerijiUDalii(C4&of  indir 
Yidmai8f.iinl»8BJ!iin)ifediabl0.b}rsiBiaitev  2  Dill.  Mun^Coi^;  (3d.ed.), 
§|i95dA'^0>  9«1;:  Dmdimfiomir.  NevtYovk^  31  N,  Y- 164, 187,  188; 
Whdmi;^  CaOeyev.  CfUvdaguiyj  12  Ohio  St  37^;  PtaiJier^  v.  LeM^ 
i7fgio9V,  13i.B.  Mraii;.55il^;'S«.c.,  56  Ami.  Deo.  585;  Wurdr.  Louisf 
vUlei,.  16  ft  McmiL:lB4y  GW^n  T..JVi»«r.ri»r*,  9  N.  Y.  456;  s.  c,  61 
Aria.  Decv  700;'X«L\V'V-^^<22«'^iC>rifc,.l  Saiidf..465.:  W^ai  a  pahiie. 
nnisanceaa  created:  by  a: pidA'ate  citizea  in  carrying. on  his  busi- 
ness dor  trado-i^ithanaiciiy  orotherjnanicipality;  unkas  the  nmnid- 
palily  by  express  Ccensflsaathocizefl  sneh.birainess.  taba-canied  oa 
at  ther-phunrand  in  thee  manner  theicaame  is.candacted  by  soch  pri- 
vate citizen,  tKe. mmiicipaiily ^ cannot  be  held.reaponsiMe  for  any 
djiiiiaga'whidi.nisBy^reBivlt.tot. another  citizen 2  fnna  the  existeoBS  or 
iiiimiiite»nctt^<e#06ueh!.nuisanca«; 

This  court  also  heid  inithe.casea.above  cited«thiiiiv  the  mere  fact 
tfenate  (the- ipfapeKrcity)ani2faoflitie8'>  licensed  thecairynig  on:of  such 
bnsinaBB.:vfiihi3i:ther'cityiiiiritB..foj?ft  .ccdttpaQaartaon.  paid,  for  sueh 
littense^cdoeB  notiiendentl vet;  city  liable  for  an:in.;^tti:y  caosed  by  its 
btti«g'ca3ri;iedf.on:iiLaQrinip]:epBr  rmanneror  al»  an  improper  place. 
If  thcfthingdicenBBd  could,  befcacried  on  without  becnming  a  public 
DnisaaKMr^if/oaiiziBdtroaEriii  aprcqperrplaee' and  proper  manner,  the 
ci^is/Hot/liaiiiaifor  thecoaaB|uence' resulting  from  ita  being  carried 
oniimanimpixipMrmannenor  in  an  intpropef  plaoe.  If  the  city  can 
b0agnde>  •Iiiil»le(ja6calljf QT'  the.  results  of.  carcying  on  the  buainees  in 
an  improper  manner  or  in  an  improper  place,  the  allegationa  of  the 
cmupUiait  and*  the  «midenoe  murt  'afaerwaiSimiativeliy  that. the  license 
gmnttad^NUAthiffiaHkthe.licensee  to  canyon  ithe  bnaineaaiQ  the  man- 
nennadiair  tlieiplflBBs^whicfaoreadered^it  a  pufaUe  nuisance,  A  meaa 
liiaanae  taciBryron.±heiiv8ine8B^neniIly  within  the  ek^.liimta.wilL 
noti  be  icuMiiiiiwA: tor. be^iliaense  to  cacry  oai  thfit.buaiJMXSS.  iar  an^ 
impvoponip^&'OB  inianv improper' mAnnec. 


/ 
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*'Wc"caT)nt)t''lK)f^d/as"ai<9ti^tioi(i<'ofi^tt'j  tiiut  a  eUcytuig' jgitllcry 
*  vreetM  '^  in*  tt  jiroper'  'plaoe  ^ffftd  NBonductad  iati  a)  pnopeiTinunRfln  lifi  a 
^'ptiMicniusaffirce.     On-^be'coiTlrary;  va.Breaaf.'iheniphiron  tlniisach 

a'gallerj'is  n<^tti^pol)lveiiu4flaD0d'at  <€oaiiQaii;lHw,iiiiid  ici.tih«.iilBtece 

of  an  J  iBtnente^^le^lHri  i!rg> '  ii  'to  ^e?  smehi  nt^arnQst  ibc  nmadkrednsrlaw- 
'ful  bnsirtess-'Wbeii'earriM'on'm'a  pvopor  nuumer  Jitidifplne.  .fOhe 
in«n;  gTantin;'M'ii»oeiBeibyllro>iDaiim^lKmthantMio  carayion 

ashocrtiDg'gifllciy'v^Jthini  tiM^cor^altHfce  itirsatstot'ikMix^^iwmsmot 
"trher^fmnealioensd  io  ieeep-add'iinanitaiW'a  fmb^ie'MiinjmioQnRiiikin 
"said  liTrrits/»nd  tk^ckyis  not  ekargeable  iorin]uro8(raBidimgi£n>iii 

'an  abtrse'bf  Ms  Koens^  bj  the  liesniee.    cWvhezi  tbe  ImaoBettBr&aios  a 
"prcrbKe  imisaiiee  'by>aai  abuM  of  tboiliaBane/.gfanitxi.to.kiinobyithe 

-  ettj,  tbe  city  is'no'more  'iiajbic  for  Abe.daunagiargnBnilts.^f  f  sach 
"nnTsance  %han  it*wmiM  'b^fot  Idle  daaiiBge:caBiaed:)bvcJuiy  otbev  pnb- 

licnhisanee  by  a  citi0Mi;;wfilini  the<fmimiGipalit}%.byaQarnyifig^oii 

' bis bufihieBS in  Bitch  ^ity^n^hont  avlwengefrom libevaiiy. 

Wenre'nhojniiclined  to  faoid  That  theiiUegatiana>of  ike  rmaifkmnt 
'ido'not  cleftriy flfaow'iihfat'tbe sfaooting  g&ttenr^iBsiit/iBfliiilesodito.iniye 

been*eeFrtdiieted  andinthe  place  inhere  ionali^iwaBaqNitiiiic  ncdfiaiice; 

bort  in  the  viewwe.haye  -taken  of  the  oase^  Hms (maDBonaarf  to 

dedde  that-qneBtion. 
''B^THB  OoVBT — The  judgateat  of  the;Gii»iut!Canrta8.iflffiiimed. 

.Judgtmnitxi^rfMed. 


(67  WI8..422.) 


An  insurance  premiom  note  was  received  by  the  authorized  agent  of  the  com- 
pany, 'who  executed'  for  it  aTeceipt,  un' the -back  of  Vhibh^was  vvotk^^hat 
fifteen  days' bef ore mnjisisliilBwtit'^fiiff'dMti^  assiflifed'waald.beiadtitel  by 
ihe  compaiay.  HMi^iShtii  tke/oninion.  to  fgAtve^Bacfa^ioatiioaftioiinivaived  a 
4xxiiditi»n  for.tatfeitnre  in  the  policy. 

ACTION  on  a  fire  insurance  policy.  'The  opinion  states  the  case. 
The  defendant  had  Judgment  below. 

O'lT.  Lamoreuz  and  E.  i.  <&  Paul  Stvwne;  for  app^llatit. 
0k(trJes  W,  •  Fkik&Ty  tor-  nespondent. 
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Taylor,  J.  This  action  was  brought  upoa  a  fire  insaranoe 
policy  to  recoTer  for  a  loss  arising  during  the  time  covered  by  the 
policy.  The  insurance  was  for  five  years.  A  cash  premium  of 
$11.75  was  paid  when  the  policy  was  issued,  July  7,  1876,  and  a 
note  given  for  the  balance  of  the  premium,  to  be  paid  in  annual 
installments  of  $11.75,  on  the  7th  of  July,  1877,  1878,  1879,  and 
1880.  The  first  installment  was  paid  on  the  note,  not  on  the,  day 
it  became  due,  but  on  the  4th  of  October,  1877.  The  subsequent 
installments  were  not  paid,  and  the  loss  took  place  May  7, 1881.  The 
policy  contains,  among  other  things,  the  following  conditions:  ^  This 
company  shall  not  be  liable  for  any  loss  or  damage  under  this  policy 
if  default  shall  have^been  made  in  the  payment  of  any  installment 
of  pi*emiums  due  by  th^  terms  of  the  installment  note.  On  payment 
by  the  assured  or  assigns  of  all  installments  of  premiums  due  under 
this  policy  and  the  installment  note  given  thereon,  the  liability  of 
this  company  under  this  policy  shall  again  attach,  provided  written 
consent  of  the  superintendent  of  the  western  department  be  first 
obtained,  and  this  policy  be  in  force  from  and  after  such  {)ayment, 
unless  this  policy  shall  be  void  or  inoperative  for  some  other  cause. 
But  this  company  shuU  not  be  liable  for  any  loss  happening  during 
the  continuance  of  such  default  of  payment,  nor  shall  any  such 
suspension  of  liability  under  this  policy,  on  account  of  such  default, 
have  the  effect  of  extending  such  liability  beyond  the  period  of  its 
termination  as  originally  expressed  in  writing  hereon.  It  is  further 
provided  that  no  attempt,  by  law  or  otherwise,  to  collect  any  note 
given  for  the  cash  premium,  or  any  installment  or  premium  duo 
upon  any  installment,  shall  be  deemed  a  waiver  of  any  of  the  con- 
ditions of  tliis  policy,  or  shall  be  deemed  in  any  manner  to  revive  this 
policy.  But  upon  payment  by  the  assured  or  his  assigns  of  the  full 
amount  due  upon  such  note,  and  costs,  if  any  there  be,  this  policy  shaiU 
thereafter  be  in  full  force,  unless  the  same  shall  be  inoperative  or 
void  from  some  other  cause  than  the  nonpayment  of  such  note.*' 

The  complaint  sets  out  the  policy  at  length.  It  states  the  lo^, 
and  proof  thereof;  demand  of  payment,  and  refusal  to  pay;  and 
in  rcgnrd  to  the  payment  of  the  premium,  the  following  allega- 
tions are  made: 

'*And  the  plaintiff  further  alleges  that  at  the  time  of  said  appli- 
cation for  said  policy,  and  the  payment  of  said  cash  premium,  and 
the  execution  of  said  premium  note  as  aforesaid,  the  said  John  Grsiv. 
who  was  the  authorized  agent  of  said  defendant  company,  executc<i 
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for  and  in  behalf  of  said  defendant,  a  receipt  to  said  plaintiff  for 
said  application,  cash  preminm,  and  said  premium  note,  on  the  back 
of  which  receipt  was  a  notice  stating  that  fifteen  days  before  any 
installment  became  due  on  said  note  the  said  plaintiff  would  receive 
notice  from  said  defendant  of  the  fact  and  the  time  when  such 
installment  so  became  due,  which  notice  was  read  to  said  plaintiff  by 
said  agent,  and  by  her  relied  on,  and  which  this  plaintiff  alleges 
was  given  at  the  time  of  the  execution  of  said  note  and  was  and  is 
one  of  the  conditions  on  which  said  note  was  given;  that  said 
agent,  Oray,  further  informed  the  said  plaintiff  that  said  notice  of 
fifteen  days  would  surely  be  given  to  her  by  said  defendant  company, 
and  which  she  relied  on  and  expected  to  be  given  her  as  aforesaid. 

''  That  the  first  installment  of  said  note  became  due  and  payable 
on  the  Ist  day  of  July,  1877,  and  that  said  defendant  neglected  to 
give  her  the  said  notice  until  on  or  about  the  4th  day  of  October, 
thereafter,  at  which  time  such  notice  was  so  given  by  an  authorized 
agent  of  said  company,  and  said  plaintiff  paid  said  installment  of 
$11.75  to  said  agent  on  the  said  4th  day  of  October,  1877. 

''  The  plaintiff  further  alleges,  that  at  the  time  of  the  payment 
of  said  first  installment  as  aforesaid,  the  said  defendant  company, 
by  its  last  aforesaid  authorized  agent,  promised  and  agreed  to  and 
with  the  said  plaintiff  that  the  said  defendant  company  would  give 
her  fifteen  days'  notice  before  the  next  and  each  unpaid  installment 
became  due,  and  would  call  upon  her  personally  to  pay  the  samo^ 
whioh  promise  and  agreement  the  said  plaintiff  relied  upon,  and 
expected  said  notice  from  said  company,  but  that  since  said  time 
the  said  note  has  never  been  presented  to  her  for  the  payment  of 
other  installments,  nor  has  she  ever  been  requested  by  said  defend- 
ant company  or  any  one  in  its  behalf  to  pay  the  other  installments 
or  to  send  the  same  by  mail  or  otherwise,  nor  has  the  said  plaintiff 
ever  had  or  received  any  notice  wharever  that  any  Installment  on 
said  note  had  become  due  since  the  first  installment  paid  a^  above 
set  forth,  and  the  plaintiff  alleges  on  information  and  belief  that 
said  defendant  company  purposely  and  for  its  own  advantage  with- 
held the  said  promised  notice,  well  knowing  that  the  said  plaintiff 
relied  on  the  same,  in  order  to  defeat  a  recovery  on  said  policy  in 
case  of  loss.  The  plaintiff  further  alleges  that  said  preminm  note 
has  never  been  surrendered  up  to  her,  but  that  at  the  time  of  said 
fire  and  ever  since  said  note  was  and  is  outstanding;  that  she  has 
at  all  times  been  ready  and  willing  to  pay  the  other  installments  of 
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iBidinttUwhaniheunnB^iMaaaie'doje/if'^hMttaLe^faftd  <been^mmjLiixJSL 
to'lier'by'the  owneriN:  koldarttheiedf/iMlt'tlie'Mme  mi'Bsvcr  *pr»- 
■eot«d  to 'bar  for  -paymetft,  or  -paTVEiefit^AeBiaBfledif^^ery  and  she 
farther  >aT«r8  tbat  she  haid  »o>kiiowkilge  ^'Mhe  ^n^hemiboittB'df  «iid 
note,  <fr  in  whose  iMinds  or  poBseBaioii  it<«ii«B<or'haA  %eeB.'' 

Tho  defendant  conpany 'damarrBd'  tor^fao  oemplamt  on  ithe'gnMmd 
ti»t  it  did  not  state  *fa»ts  «nffioiei]t<tO'«misrt;itilte:A  eotfise'df  act««n. 
The  Circuit  OonrtisastaineKl  the^emuxrer,  'und'^pom.  the  order  bus- 
taining  the  demnn^r  the  plaintiff  «ippealfi 'to  this  «oirrt. 

The  only  qoedtion  presented  tor*  our  oonsiderotioii  on^liis  aprpeal 
is  whether  the  a&egationfi  ahe^e  qvcriied  'from  theoomplsiiit  show  a 
waiver  on  the  parrtof  tho'eompany^f  the  condition  in  tire  policy 
that  tfae'oompanyshoaid  not  he  HaUe  for  >aiiy' less  tyr<  damage  under 
the  policy  if  default*  be  made  in  the  payment  (tf  «iiy  instalhaent'or 
premiirms  dae  by  the  terms  of -th«  installmcflt  note.  W^^are  cleivrlr 
of  the*  opinion  that  the'paymcti^df  ^the  money  to  beeofi&e  "doe  upon 
the'note,  upon  <nr  before  the'dayiit  heeame^dae,  in-order ix>  eodthme 
the  liability  of  tthe  oompany  on 'the  policy,  nras  waived  hy  the  agent 
df  the  company,  and  that  <the  insnxed  >did  'U0t  foiiMi  ^hor  ri^ts 
under  theptdioybynegieotingio  pay^the  sMneyontlie'Hote^hBn 
it  beeamedne«nd  payable'by 'its  terras.  ilkgaintfttMswiew  of  Mk" 
case  iheleamed  oouneel  feri^  re9pondeitt>i9i8i0te'(l<)  #h«tthe  agent 
of  the  eompany  liad  no  ivathorityito  nfaiTo  thn  oonditmi  df  tfe 
\polioy,  trad  (2) 'that  the  facts  alleged  de  sot  show  any  <w«i^9r. 

Theoilthorityof  the«|^tlt to  waive tlKeooadilitons of  an'insnmnee 
policy  has  been  freqtiently  asserted  by't^vis  conrt  msiw^l  as'^otiMr 
oourte.  See  R.  S.  18?8,  >§  1977;. Diner  v.  ^Fhmmx  fns.  'ft.,  «r 
Wis.  693;  «.€.,'9  Am.  Hep.irr^;  Anmrwm  Ins.  ^o.fjVhMtUm,^ 
Wis.  m;  SeharmrY.  'HMa  Ins.  'Cb.,'BO  ^is.  ^5^^;  MdlmH9  ¥.  ^Om^ 
Unwitfd  /w«.  Cb.,41  Wis.  8?J1;  ftin«  v.  M.  T.  F.  i6  9f.  hm.  €§., 
43  Wis.  108;  KitUps  T.  F.  F.  Tns.^tfo.,  06  WiB.'4T8,  48a;  8.  €., » 
Am.  Bep.  906;  MoBnthY.  -RepMlic  ius.  i(h.,m  Wis.  9(2;  ^fkpHm 
Y.  Amazon  lmJGo,;W:W^.  86^;  370;  W^AtfitrY.  (Phmmix 'hu.  (k.y 
86  Wis.  07;  Wvi^t  'v.  ^Hartford  F.  hvs.  5Cb.,  86  Wis.  «d;  Wimma 
y.  AOemmnm  F.  Ins.  Cb.,  98  Wis.  B42;  Skenmm  t.  Jfoiii'sift  JM. 
Ins.  ^Oo^  W  Wis.  HIM. 

This  rule  is  abadlirtely  BooeBsavy^forHhe  pmteoiMiir  of  theiintnnd. 
The  insured  <deals  widi  npone  batthe^gont;  ^tbe^oompatiy  tmmMit 
deal  with  its  patrosB  in  any  other^way.  Justfoe  and  law  theiefore 
require  that  the  oompany  shaAl  be  heldttoaanotton  w^atthe  «geMt 
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agreeffio  ariii  ripon  uHiifeh'Ufhe'insaTeJ  rfeKes.  To  raiiow  tjhe 'oom- 
rpaiiy  to  eMorce  a. condition. or *forfeittrre  <ff  the  pMicy^for^a-negleftt 
to  do  thac^Hifeli  the  agent' informs  the  ansnre'd  ish^ll  not  avoid  the 
policy,  wotild  wotk  the  gre^tefrt  injustice.  'Tfaiscase  is -an- illus- 
tration df  the  justice  6f  the  rilings  «tf  the  courts -upon  thisques- 
tion. 

The  insured  li^  taken  a  pOrlicydm^thidh*  "there  is  -a  condition 
that  the  p61icy  ghaHl  terminate  if  ai^y  inst^lnrent  on  thB' premium 
note  is  not  paid  promptly  on  or  h^forethe'^ay  it  i)ecomes*due. 
The  company'  has  no  place  in  the  vicinity  6f  the  insured^here  the 
money  can  he  paid.  'The  'agent  says' to  the  insured:  **True,  the 
policy  Aays  the  liability  df  the  companjr  shall  cease  immediately  if 
the  money  be  Ji6t  paidon  the  "day,  but  I  say  to  you,  as  agent  of  the 
company,  that  I  wSll  give  you  notice  when  payment  is  required;" 
The  insnre'd,  relying  upon  this  promise  6f' the  agent,  does' not  pay 
on  the  day.  Two  mon'ths  or  more  after  the  day  the  ageAt  appears 
and  'demands' payment,  arid  payment  is  made.  'Nodahn  ismade 
that  there  has' been  a  foi^efture  df  the  policy,  or  that  it  is- necessary 
to  have,  the  policy  renewed  ^y  procuring  tiie  written  consent  of  the 
company '  in  the  manner  prescribed  in*  the 'contract,  arid  the  agent 
renews,  his, promise  to  give  notice  "when  the  next  arid  siVbseqnemt 
in^Hments  shourd- become  due,  an'd  says  he  wJH -call  "upon^lier  per- 
sonally'for  payment.  'ITo  notice  is  ilfterward  given,  an^iio  one 
calls  for  the  money.  The  note  is  retained 'ly  the  company,  and 
not  presented  for  paymetit,  nor  payment' thereof  ^emai/diad  in  any 
way,  aiid  in  the  meantime  a'  loss  occurs. 

'The  condition  or  'forfeiture  in  the  pdlicy  'having  .been  once 
waived,  and  the  insured  having 'been  led  to  believe th&t  it  would 
ndt  be  thereafter  enforced, 'the  company  cannot  eiiforoe  it  except 
by  an  actual  demand  df  paymeilt  dfthe  money'due  tm"the*  note  and 
A  neglect  or  refusal  to  pay  the  same,  or  by  a  return  of  the  notefto 
the  insured  with  notice  that  the  company  insii^s-Tipcnrthe'condition 
in  the  policy.  '"SoeMarcusT.  VL  X.  Wzk/.^t.  T;w.'«b.,'6S  ^N.  Y. 
'625;  Dmeber'Y.  X.  X.  7/Ic<j.  1Efe.,'7U  N".  Y.'96?;  •SAdMo^T.il.  iP.'cg 
Jff.  Ins.  ro.,ia6"Sr.'Y.'4aO,'465;  ffoffT.  Wat.'F.  /n5.'Cb.;»J^5  Barb. 
189;  'DevineyrHome  Ins.  Cfe.,  32' Wis.  471,'477;  'Howm-T.  K.  'L. 
Ins.  t7o.,'44  N.  T.'^6,''283;^6.-c.,  4'Am.'Rep.  ^75. ' See-iflsomany 
61  the  cases  in' this  ooutt  cftdd^^bove. 

'The  case  df  '3VtUher  v.  K.'L.'Ins.'Oo.,  sn^m,'was'a'case  df  a 
llfe"p61icy,  ^here  prompt  pay^ieilt'lMid  '1[ieen*waivrid  ^hy  the  com' 
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pany;  aud  afterward,  when  tlie  insared  offered  to  pay  some  days 
after  the  payment  became  due  by  the  terms  of  the  policy,  the  com- 
pany refused  to  receive  payment,  and  the  insared  shortly  afterward 
died.  It  held  there  was  no  forfeiture.  The  court  says:  '*  It  may 
be  inferred  that  the  company  had  waived  a  strict  compliance  with 
their  written  condition,  and  they  also  aid  in  the  proper  construc- 
tion of  the  agreement  of  the  parties  made  in  April,  I860.  Indeed, 
the  conduct  of  both  parties  from  the  time  of  that  transaction  seems 
to  indicate  that  they  regarded  it  as  a  part  of  the  arrangement  of 
insurance,  and  the  insared  was  not  in  fault  in  trusting  to  its  con- 
tinuance. The  company  was  bound  by  it,  and  could  not  in  good 
faith  insist  upon  a  strict  compliance  with  the  condition  of  payment 
until  before  a  premium  became  due,  they  gave  the  insured  notice 
that  they  should  exact  it.  They  cannot  when  their  own  interest 
seems  to  demand  it,  WAive  a  condition,  and  after  reliance  upon  it 
by  the  insured,  withdraw  the  waiver  without  notice."  The  above 
argument  is  strictly  applicable  to  the  case  at  bar,  upon  the  allega- 
tions made  in  the  complaint,  which,  for  the  purposes  of  this  case, 
are  admitted  to  be  true. 

It  is  urged  that  the  plaintiff  shoald  be  held  to  have  forfeited  the 
policy  because  so  long  a  time  elapsed  after  the  money  became  due 
and  before  the  loss,  and  yet  she  had  not  paid  or  offered  to  pay. 
The  fact  of  the  lapse  of  time  can  make  no  difference.  Either  the 
terms  of  the  policy  had  been  waived,  or  they  had  not.  If  they  had 
not  been  waived,  then  the  forfeiture  took  place  immediately  after 
the  money  had  become  due  and  remained  unpaid.  A  loss  occurring 
on  the  day  after  would  be  within  the  condition  and  as  fatal  to  a 
recovery  as  a  loss  two  years  after.  As  said  above,  the  condition  of 
the  policy  having  been  once  waived,  it  could  not  be  again  revived 
without  notice  to  the  insured  and  a  demand  of  payment  of  the  money 
due. 

Ic  is  also  said  that  it  would  be  unjust  to  allow  the  plaintiff  to 
recover  in  this  action,  which  was  commenced  after  the  statute  of 
limitations  had  run  against  the  note,  and  so  the  plaintiff  would 
have  the  benefit  of  the  insurance  without  payment  of  the  premium. 
This  objection,  which  certainly  has  an  equitable  foundation,  is 
answered  by  a  provision  in  the  policy  which  reads  as  follows:  /^  In 
ease  of  any  loss  under  this  policy,  this  company  may  deduct  any 
note,  or  installment  thereof,  given  as  a  consideration  for  this 
policy/'    Under  this  clause  of  the  policy,  immediately  upon  a  loss, 
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the  right  of  the  company  to  deduct  from  the  amoant  due  the 
assnred  for  snch  loss  attached,  and  it  coutinnes,  though  the  assured 
might  delay  bringing  suit  for  the  loss  until  the  statute  of  limita- 
tions had  run  against  the  note. 

Conditions  of  the  policy  set  out  in  the  complaint  in  this  case, 
and  upon  which  the  company  rely  to  defeat  the  claim  of  the  insured, 
though  not  strictly  forfeitures,  are  of  a  similar  chai*acter,  and  if 
the  company  intends  to  rely  upon  them  to  defeat  a  loss,  it  must  see 
to  it  that  nothing  has  been  done  by  it  or  its  agents  which  can  reason- 
ably be  understood  by  the  insured  as  a  waiver  of  such  conditions. 

Bt  the  Court.  The  order  of  the  Circuit  Court  is  reversed,  and 
the  cause  is  remanded  with  directions  to  overrule  the  demurrer. 

Order  reversed  and  cause  retnafuled. 


SCHAEFBR  V.    OSTERBBINK. 
(67  Wii.  496.) 

Parent  and  child — negligence  —  agency  ofcMUU 

Eridenee  that  a  minor  son  was  in  the  habit  of  driving  his  father's  team  to 
convey  the  family  to  church,  with  the  acquiescence  of  the  father,  and  of  an 
older  daughter,  who  in  the  father's  absence  was  in  charge  of  the  family,  busi- 
ness and  property,  Tuld,  sufficient  presumptively  to  charge  the  father  with 
liability  for  the  son's  negligence  in  driving  the  team  on  another  occasion. 

ACTION  for  personal  injuries  by  negligence.     The  opinion  shows 
the  case.     The  plaintiff  had  judgment  below. 

Bardeen,  Mylrea  S  Marchetti,  for  appellant. 

John  Livermare  and  0.  F,  Eldred,  for  respondent. 

Cassoday,  J.  [Omitting  other  questions.]  Exception  was 
taken  because  the  court  charged  the  jury  as  follows:  ''The  pre- 
sumption is  that  a  minor  child  living  with  his  father  and  using  his 
team  and  conveyance  in  and  about  the  business  of  such  father,  is 
acting  on  his  behalf  and  upon  his  directions,  until  the  contrary  is 
made  to  appear  by  the  evidence.  This  fact  established,  and  the 
burden  to  show  that  his  son  was  not  his  servant  is  imposed  upon 
the  father."    This  is  very  nearly  the  exact  language  of  Mr.  Justice 
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:ipi«potiftiPQn>  of  flaw.    We^o'ii]tot.*iaiidBiitend''oaiis'^fKn!ti  vAe 

»      V  3    •  A    •  _#_  -       J 1  A  J     ^J.  %  ■     •  •     >  A.    ^  V  •      ^  *         »_% 

'  ■  OHrge^asiff'dnecuDn  itonpreBnme'ltliaBatJibe  kms  w  UtewBoidBButhe 
son  was  engaged  in  his  father's  bnsniaBB.  ^•QiiiJtheia>litmiy,*ifhe 

.  <M)art:fa»dipvmoafliyiU;ra&ledritheiquffitiim''*(ia8;toiirlM^  son 

•was.orimsinot.ttie  hibbvdB^wewwMKti  est'^Ube  <tiine  otiSkBumfmdBiA," 

i  aBiCDQUBeldOy"^'  mecwtthe^AisfiitedfiaBuoriin  t^*Maa^^  Hfifj^fftiwif^ . 

JuigfyihadanibMiltoditcto^tiwijafyifDvJditor]^^ 

'M^ae/^^tiivcoavtxoiitiniied,'  '^tiie  timmgiatiMhe^ibaf^imtan 
forrtbe-'ipQipoBe  6f  owmvcying^meiAben  i»fcithe  fnniijutoiiaiidvirom 

tiohuToh,  7niaoc«idttnc0rFribh''tbe  uvoaliliftWilor  cwton'olJtk^riaimilj 
wilih  Jbbe>'ianoikledgeiand  «ppMivlitofitMte 

byAhe  falher/mllibe  «egaMbad\«B*<driying  the  team  in  and  aboat  the 
business  of  the  father.  No  contract  of  hire  is  necessary  to  create 
the  relation  of  master  and  aerxant.  ^.is  snfBcient  to  create  thut 
relation  that  one  charged  as  servant,  whether  a  son  or  person  in  no 
way  related,  is  pe]uiuttod.Jiabitually..to.fiBBfcirm  the  work,  drire  the 
team,  or  otherwise  to  act  as  a  servant  of  the  owner,  according  to 
the  circnmstances  of  the  case,  'wTth^H;he  knowledge  and  consent  or 
acqniescencevof  ihe.Jatter>  <orMwdtk«thaJuu>fKle<|g8i€Htacqaie8cence  of 
the  agent  in  general  charge  of  the  business  or  property  of  the 
owner;  in^thB tibsencet^f *%hB  latter.'*  These  inBtrnctranB 'preBcnt 
the  question  whether  the  evidence,  of .  snch  prior  "habitnal  serriee 

4on'thej)art  of.lLenfy,  his.,dxiFixig.XOfiand.liiiom.jchj»Qh,;Ri^  his 
fathfipfsiteainv  invaeQoidaaGe(JvitdifiihBfiiaaal.iiiKbU^  or.^eaBtomriirf  the 
family,  with  the  knowledge  or  acquiescence  of  the  father,  and  then, 

'in^hiB^^bsence,  of  the-blder daughter TO]g8neTal''6'hacrge'df' the  hosi- 
ness  and  property/was-TOfficiBntto  jniertSfy'lhe  jury  Tri'fiiiaing^  that 
at  the  time  and  place  in  question,  Henry  was  acting  as  the  servant 
of  his  father  and  m  the ^omrse  6f ^hiy ^m^oymetrt.  'Mter'STsrefal 
examination  of  all  the  facts  and*  oircametaaces  .diacloaed  ioi  die  re- 
cord and  of  the  authorities  cited  by  counsel,  we  are  forced  to  the 

.(OonnlnaionXihat  thieiefJdeiiceti8riaaffiDi«tlliiii)]Bwjl»  smtflmtfllihe  ver- 

'>dict>agatni^  tiie!£athfir  yaB(wdlias;ikhfi«oai. 

i  yeans .pasti  his  ma)oriiky,:{hadia  famiiytofithis  mwu^'maitimfmk  lhfi<)OC- 
r eedon  ki  <)iiMsiiionrto«krtliiB. iaithst^B otaamnBitbotxti  fmaanimkirmid 
maAifMingf^hmnsBEDlwmjeljtitL  hi^i^niiiiiimain^sB.  'MmeiEBWfmat 
t/B/mimKRiUvingrai&bhvfaia  fatfaer»naiid«ioak  hifl  mAftraAoRcdnuohtur  he 
'liad  iior  fyi»V0>/beeQ':aeoiiBAosii^'ftoMda^mybh  ( tte'lknonyMge  of  his 
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fatlica*..    IsiAVay  v.'  Pow^rSy  57  Yt..  135>  cited,  tkia  soa  was  twenty- 
eigbt  jeara.of.a^a>^^nd  the.oasais  otherwise  quite. similar  to  the 
PennajLYaniacase^    The  case  of  Maddoz  y.  Browa,  71  Me.  43^^  s^.. 
G^  36*  Am.  Rep^  336yis  more  like  this,. for  the  son  was  a  minor^but 
ha. was  not  using  the  horse  and  carriage  in  his  father's  business. at' 
the  time. 

That  the  jury  were  jpsti&ed  in  this  caaean  finding  that  the  soa 
was.  at  the  time  acting  ^s  the  ^errant  of  the  father  and  in  the  course 
o£  hia  employment,  see  Hoverson  v-  Nbker,  60  .Wis.' 513;  QerhardL 
T.  Swaty^  57  Wis.  24;  Mulvehill  y.  Bates',  31  Minn.  364;  s.  c:,  47 
Am.  Rep,  796;  Bvans  y«  Itavidson,  53  Md.  245;  s.G.,.  36  Am.  Rep. 
400. 

By  THiB  OouET. —  The  judgment. of  the  Circuit  Court  is  affirmed- 

on  both  appaak. 

Judgment  affirmed. 


Oabbby  y.  Stadleb.. 

Contract — implied — to  pay  consulting  aungeon., 

/it'coosaliing  surgeon,  who  at  tl^  request'  of  the '  attSBding  -  Facgean  and .  with 
tbe'eomeBtofi the  patient  readerB- services  taitha  patieatr  nuiy;  recover  from: 
the  patient  althoagh  the  attfeyiding  suzg^oa  had.. agreed  with  .the  patient  to 
pay  thererCor,  but  withant  the  knowledge  of  the  consulting  surgeon. 

ACTION  for  servicer.     The  opinionstat^^the  case.     The  defead- 
ant  had  jndgtnent  below; 

Ordfsby  <S  Pink;  for  appellant. 

C.  F.  Eldrady  for.  respondent 

Taylor^J.  The  appellant,  a  physician  and  surgeon,  bronght 
his  action  against  the  respondent  to  recover  for  medical  and  sui-gi^ 
cal  services  pei'formed  for  and  upon  the  person  of  the  respondent; 
There  is  no  controversy  as  .to  the  fact  that  the  services  were  per- 
formed, by  the  appellant,  and' upon  the  person  of  the  respondent; 
nor  as  to  the  value  of  such,  services.  The  respondent  'aU'eges,  how- 
ever, as  .a  defense  to  the  action,  that  at  the  time  the  services  were* 
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rendered  one  Dr.  Fleischer  was  his  attending  physician  and  sur- 
geon, and  that  the  appellant  was  called  in  for  consultation  with  Dr. 
Fleischer  and  to  aid  and  assist  him  in  a  surgical  operation  to  be 
performed  on  the  person  of  the  defendant;  and  he  further  alleges 
that  there  was  an  existing  contract  between  the  respondent  and  Dr. 
Fleischer,  by  which  contract  Dr.  Fleischer  was  to  pay  for  any  as- 
sistance or  consulting  physicians  or  surgeons  he  might  need  in 
properly  treating  the  defendant  in  his  then  present  sickness;  that 
the  appellant  was  called  by  Dr.  Fleischer  to  attend  the  defendant 
and  to  assist  in  a  surgical  operation  which  was  proper  and  neces- 
sary in  treating  the  defendant;  and  insists  that  the  appellant  must 
look  to  Dr.  Fleischer  for  his  pay.  There  is  not  a  particle  of  evi- 
dence \jx  the  case  showing  that  the  appellant  had  any  knowledge  of 
the  existence  of  the  alleged  contract  between  the  defendant  and 
Dr.  Fleischer  at  the  time  the  appellant  performed  the  services  for 
which  he  demands  pay  from  the  defendant;  and  the  evidence  fur- 
ther shows  that  the  appellant  was  called  in  for  consultation  imd 
assistance  first  by  Dr.  Fleischer,  with  the  knowledge  and  assent  of 
the  d'fendant,  and  that  he  was  present  at  the  surgical  operation  at 
the  request  of  the  defendant  himself.  Upon  this  evidence  It  seems 
to  us  that  the  court  would  have  been  justified  in  directing  a  ver- 
dict for  the  plaintiff. 

If  he  was  not  entitled  to  have  the  court  direct  a  verdict  in  his 
favor,  lie  was  clearly  entitled  to  have  the  jury  instructed  as  re- 
quested in  the  third  instruction  asked  by  him,  viz. :  *'  If  a  physician, 
at  the  request  of  an  attending  physician,  renders  surgical  services 
to  a  patient,  even  if  there  be  an  agreement  between  the  attending 
physician  and  the  patient  that  he,  the  attending  physician,  shall 
pay  the  expense  of  the  surgical  services  of  the  consulting  physician, 
the  latter,  being  ignorant  of  such  agreement,  is  entitled  to  re- 
cover, under  an  implied  contract,  from  the  party  to  whom  and  for 
whom  such  services  were  rendered,  what  the  same  are  reasonablv 
worth. ^'  Instead  of  giving  this  instruction,  or  one  in  substance 
like  it,  the  learned  Circuit  judge  submitted  the  case  to  the  jury  on 
the  theory  that  if  the  defendant  himself  had  reasonable  grounds 
for  believing  that  the  plaintiff  was  in  the  employ  of  Dr.  Fleischer, 
and  that  the  plaintiff  so  understood  it,  then  he  could  not  recover. 
This  instruction  is,  in  substance,  that  if  the  plaintiff  and  defend- 
ant had  both  reasonable  grounds  for  believing  that  the  plaintif 
was  in  the  employ  of  Dr.  Fleischer  when  he  performed  the  ser- 
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vices  for  the  defendant,  then  he  could  not  recover.  We  think  there 
was  nothing  in  the  evidence  upon  which  this  instruction  could  be 
hnaed,  so  far  as  the  plaintiff  was  concerned.  There  is  nothing  in 
the  facts  proven  on  the  trial  that  tends  to  show  that  the  plaintiff 
supposed  he  was  in  the  employ  of  Dr.  Fleischer.  On  the  other 
hand,  all  the  evidence  tends  to  show  that  he  understood  that  he 
w  IS  in  the  employ  of  the  defendant,  and  that  he  had  no  reason  for 
b  lieving  that  he  was  in  the  employ  of  Dr.  Fleischer.  Whatever 
m:iy  have  been  the  belief  or  understanding  of  the  defendant  on  the 
subject,  such  belief  could  not  release  him  from  liability  to  the 
pkintifl  for  the  services  performed,  in  the  absence  of  any  evidence 
tending  to  show  that  the  plaintiff  had  knowledge  of  the  contract 
between  him  and  Dr.  Fleischer.         • 

The  case  of  Shelton  v.  Johnson,  40  Iowa,  84,  is  similar  to  the 
one  at  bar;  but  the  facts  set  up  in  the  answer,  to  which  a 
demurrer  was  sustained  in  favor  of  the  plaintiff,  were  more 
favorable  to  the  defendant  than  the  facts  proved  in  the  case 
at  bar.  In  holding  that  the  facts  set  out  in  the  answer  did 
not  constitute  a  defense,  the  court  say:  '*  Where  a  party, 
knowingly  and  without  objection,  permits  another  to  render 
service  for  him  of  any  kind  whatever,  the  law  implies  a  prom- 
ise to  pay  what  the  same  is  reasonably  worth.  If  the  plaintiff 
had  bei'U  called  to  visit  defendant  by  one  having  no  pretext  of 
agency  or  authority  to  do  so,  and  defendant  had,  without  objection, 
received  the  services  of  plaintiff,  the  law  would  imply  a  contract  to 
pay  for  them,  if  this  is  the  rule  where  no  authority  whatever  is 
cronferred,  why  is  it  not  also  the  rule  where  a  limited  authority, 
Buch  as  that  set  forth  in  the  answer,  is  conferred?  The  answer 
admits  that  Findley  was  authorized  to  call  plaintiff  to  defendant's 
residence  for  the  purpose  of  consultation.  It  alleges  that  the  consul- 
tjtion  wjis  for  the  benefit  of  Findley,  the  attending  physician,  and 
was  to  he  at  his  expens<*.  It  admits  also  that  the  plaintiff  did  not 
know  of  this  arrangement  between  defendant  and  Findley.  The 
understanding  between  the  defendant  and  his  attending  physician 
introduced  into  the  transaction  an  element  unusual  and  exceptional, 
VIZ.,  that  the  consultation  should  be  for  the  benefit,  not  of  the  in- 
valid, but  of  the  physician;  and  as  a  consequence  of  this  agreement, 
the  promise  which  the  law  implies  is  shifted  from  the  defendant  to 
his  physician.  Now  as  the  effect  of  this  agreement  is  to  produce 
results  unusual  in  their  nature,  the  plaintiff  ought  not  in  justice 
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ttt'h»boiiiMd:by,it,  unlew.- he.  had.  knowledge  of  it."  In.  tkiacaBe 
the  waaamr shbw«€k thifti Emdlefy ;thA..aUendiB£,ph7BiciaQ,. hadbeen 
Tery^  much,  critieised.  for  his  treafanani;  of.  tha.  defendant  and  hia 
f  Amilf  J  in  whieh  twa  deaths  had  oocnrred  while  he  waa  treating 
them»  awl  that  Findley  proposed  that  caUingin.  of  the.  conaulting 
physicianiiatihta  own  expense,  foc'the^  parpose  of.  showing  that  his 
ppactdoe-waa.proper  andnotsnbjeot^o.flnoh  ccifeieisBL;,and  for  that 
nason.tire  clannmade  hjp  the  ddlendaa^t;  that,  ha.shonid.  not  be 
ohargpduwitii:.  tha  ; expense  o£  eonflnliiation,.Jiad<a.more  plansible 
gmnnd  to  aopport  it  than  in  tha  oaser.at  ibary/v^iecer  tke-  eTid^ice 
8kiiw)B;thak  caUng  in  tha  servieesi  of  thBr  consBituig.piiyaieisn  was 
seUbyrfbff  the  f  benefit,,  aodi  naeesaaryr  f or  the  prnpar.  txeatmant;  of 
the  defendant. 

A  simtlar.niiliiig(W«a«niadefin  Adcasein  thet-snuB^conrt^  jn  iaTor 
of  thetseiTioes-of.alitonieyB  who  were: breogjlht.inta the  casa  at  the 
rvquQst'Ofone  of.th0defendaBibs,-,who  was  alaoian. Attorney andhad 
agreed.to  drefeaid.  the:  action  and.  pay  all  aMfflrney'e  .  feesL  The 
defondaniift^ere^ll  held  liable  tO'pay'for  theBerFkiaB.of  .tlie  assist- 
ing attorneyB^  on  the  gronnd  that  tha  rseryicea  wera  performed  for 
the  defendants,  with  their  knowledge  andi  consent,  the v  aasisting 
a&torneys  noi3<knowing  of  the  agreement  a£isting|;bet]raen.theniaad 
th&flittorner  whiD  waatheir  co-defendant. .  So&ijUaGrmrg.j.  Ruddich, 

Whethjerrthe  rule  nf.liability  beiaa.broad^asiatated.by  thaleacnad. 
court  in.the:fiist.0flfie.abo¥O.cited,,it:.i8<certainly  broads enaogbi  to 
cover  alii i cases. where:  the  secrica  is#  pefRfarraed  for  the.  ]>8raonaI 
comfort  x)ff  oomreoiencar  of  the  party  with  hia.consont:and' without 
ab]iee(iion.orr notice: that  saeh  service. is^  to  ba;p^.£op.  by >some. other 
peiBon.  As  thelasw  ineuch.  casBimpliesaipromiserto:pa^  what  the 
serrieeis.  reasonably:  worths  on. the  p^xt.of  tha.persoiL  for  whom 
snch  service  is. perfomnedy  SHch. implied. promise  nunet  be  overcome 
by  evidence  showing  that  tha  ppraon  perfornungithe?  servioe.knev 
thht  there: was  a  different 4u;mugemeni: for.  the.  payment  ot  such 
scrvioe,.te  which  heexpressly  or  impliedly  vaasanted; 

Thiarule.isDpeealiarly'  applicabLeitOvthorBeifvice  o£.a  j^yaiciaa. 
\ffe  thSnk)W8sarergaBti£ed  in:aBaQtning^.tha4<.itwisnq4^te..exQeptioaal 
f^CfthentanBberertof.tlMub.pMleBsioa  to. nndeirfaike! that  treaioKnt  of 
theicpaAients oni  ape0iaVcontiaotsi.<by  whioh.-: therjri'ara  ta  bOf.paid . a 
aom:  iiir  gro8s,.iUBd!  bj^  w^hooh^t  tfaay'  buid::  thmnselveai  pMwnally 
witfartdieir  paideutsrte  pajrdomaMyrneedadfaasietanaef  in.thar  ^npv 
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treatment  of  the  case;  and  when  such  a  caae  does  occur  in  the 
profeBBton,  it  is,  as  said  by  the  learned  coort  in  the  caae  above 
cited,  an  nnosnal  and  exoeptional  case,  and  one  of  which  another 
physician  called  in  ooosnltation  or  otherwise  is  not  bound  to  inform 
himself  before  lendering  the  required  service.  If  the  exceptional 
contract  is  to  bind  the  oonaolting  or  assisting  physician,  it  must 
be  brought  to  his  knowledge  before  his  services  are  accepted  by  the 
patient;  otherwise  it  can  have  no  weight  in  determining  the  liability 
of  the  patient  to  pay  tor  the  service  performed  by  such  physician. 
See  also  upon  this  snbjecty  Janus  v.  Bixby,  11  Mass.  M,  36  and 
the  other  cases  cited  by  the  counsel  for  the  appellant  in  their  brief. 
Bt  the  Coubt.  —  The  judgment  of  the  Circuit  Court  is  reversed 
«nd  the  cause  is  remanded  for  a  new  trial. 

Judgtrunt  rwersed  and  eauM  rematuMU 


ScHUi/rz  V.  CHicAeo  akd  Nobthwbstbbk  Eajlboad  Co. 

(97  Wis.  616.) 

Mm$Ur  und  serwrnt  —  raSroad  —  Jiegliffente  —  eoal  fatting  from  UmUr  *- 

asaumption  of  risk  —  eo-serwinU. 

A  railroad  trade- walker  saed  the  companj  for  personal  injuries  hy  !(he  MI  of 
a  lamp  of  eoal  from  a  tender  on  which  it  was  careleaslj  piled  up.  His  own 
lastimonj  showed  that  he  know  the  liabit  of  thns  oyerloading  tenders  and 
had  seen  lamps  of  coal  on  the  track.  Held,  that  he  could  not  recover,  (IX 
because  he  assumed  the  risk;  (3)  because  there  was  not  neoessadlj  anj  neg- 
ligence in  this  manner  of  piling  the  coal;  (8)  because  the  ooal-bearers  and 
firemen  were  fellow-aeryants  with  the  track-walkers. 

ACTION  for  personal  injuries  by  negligence.    The  opinioQ states 
the  case.     The  defendant  had  judgment  below. 

Winsor  di  Winsar,  for  appellant. 

Jenkins,  Winkler  and  Fish  £  Smith,  for  respondent. 

Onosr,  J.  The  phiintiff  had  been  in  the  employment  of  the 
defendant  company  as  track-walker  from  Elroy  to  Kendall,  whose 
business  it  was  to  go  over  the  track  and  see  that  every  thing  was  in 
order^  and  if  any  thing  was  out  of  order  to  fix  it,  or  if  dangerous, 
to  stop  the  trains.  He  had  been  thus  employed  about  six  months. 
Vol.  LVIII  — 111 
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but  had  been  employed  along  this  portion  of  the  track  about  other 
business  of  the  company  about  four  years,  and  was  well  acquainted 
with  the  passing  of  the  trains  and  the  management  of  things  gen- 
erally along  that  portion  of  the  track.  On  the  night  of  the  22d  of 
April  he  started  about  six  o'clock  in  the  evening  to  walk  his  route 
or  beat  from  Elroy  to  Kendall  and  when  he  had  arrived  near  Ken- 
dall he  found  a  bolt  out  of  place  and  stopped  to  fix  it;  and  while 
so  engaged  he  saw  the  train  coming  out  of  Kendall,  and  he  waited 
until  it  came  about  three  lengths  of  a  rail  from  him,  and  then 
he  stepped  off  the  embankment  and  down  toward  the  water  of  a 
mill-pond  there,  about  six  or  seven  feet  The  track  came  within 
a  little  over  three  feet  from  the  top  of  the  embankment,  and  there 
the  bank  sloped  down  to  the  water,  and  it  was  level  at  the  bottom 
a  short  distance  from  the  water.  While  he  was  thus  standing  on 
the  fireman's  side  of  the  engine  he  looked  into  the  engine  as  it 
passed  and  saw  the  fireman  doing  something  in  tlie  cab,  and 
when  the  tender  was  passing  him  he  saw  a  dark  object  fall  or  was 
thrown  from  it,  and  it  struck  him  in  the  side  and  injured  him  quite 
severely.  He  fell  down,  and  was  helpless,  and  was  assisted  to  Ken- 
dall. He  saw  near  where  he  lay  a  piece  of  coal  about  the  size  of  a 
man's  soft  hat,  and  it  appeared  that  that  was  what  hit  him,  and  that 
probably  fell  from  the  tender.  He  saw  that  coid  on  the  tender  was 
above  the  top  of  it  before  the  train  reached  him.  He  had  seen  pieces 
of  coal  lying  along  the  track,  and  knew  that  coal  sometimes  fell  from 
the  tender.  Kendall  was  the  regular  station  for  loading  coal  to 
last  to  Baraboo.  In  the  course  of  his  business,  he  had  usually  met 
about  eight  freight  trains  and  three  or  four  passenger  trains  per 
day  on  that  part  of  the  ti*ack.  It  was  about  eight  o'clock  that  even- 
ing when  the  accident  occurred,  and  it  was  not  very  dark,  but  he 
had  a  lantern.  He  had  before  seen  coal  above  the  top  of  nearly 
every  tender  that  passed  on  the  road,  but  had  never  known  coal  to 
fall  off  in  this  way  before.  The  same  train  usually  passed  him  every 
day.  The  fireman  usually  loads  at  Kendall  what  he  thinks  is  suf- 
ficient coal  for  the  run.  This  is  substantially  all  the  testimony  of 
the  plaintiff  and  other  witnesses  for  him. 

The  plaintiff  sought  to  prove  what  had  been  the  customary  way 
of  loading  coal,  as  to  piling  it  up  above  the  top  of  the  tender,  about 
that  time  and  for  two  or  three  years  before.  This  was  objected  to, 
and  the  objection  sustained.  At  the  close  of  the  plaintiff's  testi- 
mony the  Circuit  Court  granted  a  nonsuit  in  the  case. 


JANUARY  TERM,  1887.  885 

Schalts  T.  Chicago  and  Northwestern  Railroad  Company. 

1.  Was  it  error  to  reject  the  testimony  offered  as  to  the  habit  or 
custom  of  the  company  in  respect  to  loading  the  coal  so  as  to  be 
above  the  tender,  or  as  to  piling  it  np?  It  is  not  contended  by  the 
learned  connsel  of  the  appellant  that  such  evidence  was  proper  for 
the  pnrpose  of  showing  negligence  in  this  particular  case;  but  it  is 
contended  that  it  was  proper  to  show  such  general  habit  or  custom 
for  the  purpose  of  showing  notice  to  the  company  of  such  common 
and  customary  negligence,  which  ought  to  have  been  in  some  way 
corrected,  and  of  showing  that  the  company  had  affirmed,  approved 
and  assumed  the  negligence  of  its  employees  in  this  respect,  and 
made  their  negligence  its  own.  In  other  words,  that  the  company 
had  assumed  all  the  responsibility  and  liability  for  the  risk  of  such 
negligence.  For  such  purpose,  this  evidence  would  have  reacted 
upon  the  plaintiff  to  defeat  his  action;  for  the  same  evidence  would 
have  shown  his  own  actual  knowledge  of  such  a  common  risk  of 
his  employment,  and  that  he  as  well  as  the  company  had  assumed 
them.  If  it  was  negligence  in  the  company  to  have  tacitly  allowed 
the  continuance  of  such  a  customary  way  of  loading  its  cars  after 
presumptive  notice  of  it,  equally  so  and  more  was  it  negligence  of 
the  plaintiff  to  continue  in  such  a  dangerous  employment  after  act- 
ual knowledge  of  it.  and  he  certainly  had  superior  means  of  knowl- 
edge. Hughes  v.  W.  <&  St.  P.  R.  Go.  27  Minn.  141;  P.  <&  C.  R. 
Co.  V.  Sentmeyer,  92  Penn.  St.  280;  8.  c,  37  Am.  Bep.  684;  Nay- 
lor  V.  0.  it  N.  W.  R.  Co,,  63  Wis.  664:  ffobbs  v.  Stauer,  62  Wis. 
110;  Ballou  v.  C.  £  N.  W.  R.  Co.,  54  Wis.  269;  Leary  v.  B.  <&  A. 
R.  Co.,  139  Mass.  684;  Gibson  v.  Brie  R.  Co.,  93  N.  T.  463;  s.  0., 
20  Am.  Rep.  552. 

The  testimony  of  the  plaintiff  was  that  he  had  seen  the  tender 
overloaded  (as  claimed)  in  this  way  often  before,  and  had  stepped 
aside  and  let  the  train  pass  as  in  this  instance,  and  that  he  had  seen 
pieces  of  coal  on  the  track  within  his  route  or  beat,  and  that  way 
of  loading  the  tender  was  nearly  always  and  invariably  so.  If  there 
was  in  this  way  of  loading  any  such  risk  or  hazard  or  danger  to  be 
anticipated  or  apprehended  in  this  employment,  by  continuing  in 
it  without  complaint  or  objection  he  assumed  such  risk  and  hazard ; 
and  he  certainly  could  not  recover  if  he  happened  at  some  time  to 
be  injured  by  such  a  customary  mode  of  loading  the  tender  with 
coal.  First,  then,  by  his  own  evidence  and  by  the  above  authoriticB 
and  the  commonly  accepted  law  upon  that  condition  of  the  case, 
he  ought  not  to  recover,  and  the  nonsuit  was  proper. 
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2.  Was  it  nqgli^Bce  ^  .tl*e  cotn^nj,  even  if  tbey  knov  of  eueh 
a  an8ix>naj:y  raeihttdoficHuling  tkte  iemdee^ou  their  zoad?  .SkidL 
<ui  liocideBt  ^ad  Defter  hapfened  before  frem  sach  a  eame.  It  was 
a  very *abuiige And  alwmfiit  aniieoaiQi table acoident.  It  wae  conkOMm 
to  load  the  teader  in  tliat  vsy,  and  it  maj  Jiave  been  sctuaily  aec- 
e«8ary  in  arder  to  piovide  oaal  enoiigh  taibwt  to  the  next  eo*l  sta- 
tion. Is  it  laigl^geBee  to  pile  or  heap  ap  the  ooal  sJbowe  the  dead 
level  of  the  top  of  the  tender  f  In  this  ^icay  ooal  had  always  been 
carried  withoai  any  dagger  of  aceidenL  The  plaintiff  had  sie^«r 
expected,  ieared,  or  appnahended  any  danger  from  it,  or  he  would 
ha^e  been  sure  to  he  aatof  the  way  vhen  a  tain  paaeed,  or  .^foit 
the  empJoyoient  of  track-walker.  Gaa  this  ooort  aay  in  this  ease, 
as  a  matter  ^  Isv^  that  thie  way  of  loading  the  tttider  was  or  is 
ipaofacio  aegiigent. 

Xegligeitoe  ia  a  qaeation  of  law  when  the  faotsare  andispated  as 
in  tiiis  case.     It  laight  make  a  ladical  cfaas^  in  idie  size  and  capa- 
city al  the  tender  or  in  the  distance  between  ^Mial  and  wood  statidna, 
if  the  ooal  or  wood  nuist  not  he  piled  or  heaped  up  abore  the  level 
of  the  top  of  the  teadac     It  woald  aeem  reasonable  to  pat  an  the 
tender  all  iJbif^  amsI  or  wood  it  o>uld  safely  oarry,  even  above  the 
top^aadif  by  diaiK)e  •or  by  the  jarringof  the^sarover  a  roagh  voad 
one  single  pieee  of  ooal  oristiok  of  wood  ahonld  fall  ofi  and  injure 
an  «inpLD^e  who  Jcaows  all  ahont  this  usual  way  -d!  loading  the 
tender,  and  if  he  should  notwiiiistaaidii^  place  himself  so  near  the 
side  of  the  carsas  to  be  injored  by  it,  it  wouid  aeem  to  he  a  mere 
miftchaiMQe  or  aocident,  out  of  tiie  oomaron  ooaree  of  things,  and 
against  which  the  company,  in  the  exercise  of  comiaon  care  and 
prademce  or  of  .such  cane  as  all  other  railway  eempanies  exeneiae  in 
saeh  a  case,  is  not  reqmred  to  ptovide.     The  aot  of  negfjgBnee 
complained  of  is  the  piling  of  the  eoal  ap  above  tkhe  top  af  the 
tender.     We  oanaot  :and  dare  not  say  that  this  wae  negligence  per 
se.    The  cosapany  provided  sale  machinery,  and  the  oam  were 
managed  with  care,  aad  the  road-bed  was  perfect,  and  no  eoaa- 
plaint  is  made  of  any  thing  else,  eaoept  that  the  •eoal-heaver  at  the 
station  or  the  fireman  o^owned  or  piled  np  the  ooal  on  the  tender 
in  the  very  way  that  i^is  plaintiff  had  always  ^obserredy  aad  tlmt 
all  tendecs  were  loaded,  aad  without  a  single  aoeident  from  aach 
cause  beAore  this.     This  Gaae^  ia  this  respect^  falls  wiidiin  the  pria- 
ciple  of  a  mere  aeoideat,  oocurhng  naexpeotodly  and  abaast  aaac- 
countably  from  a  eomnfton  eoume  of  things  in  which  it  had  never 
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happened  before  and  is  not  likely  to  happen  again,  and  is  adtnlyii- 
table  to  a  canse  not  nstrally  and  searoeij  ever  followed  by  inch  a 
conseqaence.  The  case  in  this*  respeet  also  fidls  witMnr  the  dmnm 
of  a  similar  class  of  cases  of  nuexpeeted  asd  VBUSHal  aecidenlB 
where  no  recovery  can  be  bad,  as  in  Morrison  y.  P.  d  V,  Cknti. 
Oo.y  44  Wis.  405;  Sieffm  v.  C.  <Sr  N.  W.  B.  Ch.,  4i&  Wim  «».;  and 
SareTTSon  r.  Menasha  P.  dt  P.  Cb,,  56  Wis.  33S. 

For  this  reason  also  we  think  that  the  nonsitit  was  property 
granted. 

S.  We  do  not  think  that  this  way  of  loading  the  tender  wdth 
coal,  howeyer  common  or  inrariable,  was  notice  to  the  eorapemy  of 
sndi  act  or  neglect  as  one  of  danger,  hazard  or  negligence^  so  as  to 
make  the  company  liable.  For  that  purpose  the  compaiqp  mnnt:  be 
presumed  to  know  that  the  act  was  one  dangerons  in  itself,  or 
from  its  dangerous  consequenccy  or  fh)m'  its  liaftflity  to  injure 
those  persons  who  should  stand  near  the  track  of  the  road.  But 
this  the  company  or  anybody  else  did  not  know,  and  could  not 
know  until  some  such  unusual  accident  as  this  had  happened. 
The  company  might  know  that  this  was  the  usual  method  and 
way  of  loading  the  tender,  and  not  be  liable.  It  must  also  know 
that  it  is  dangerous  in  itself  to  do  so,  or  that  it  is  liable  to  produce 
injury  to  others.  But  no  one  ever  dreamed  of  such  a  consequence 
as  happened  to  the  plaintiff  in  this  instance.  In  such  knowledge 
as  the  company  had,  or  was  presumed  to  have  had  from  its 
usual  occurrence,  there  was  no  duty  iuYolved  to  discontinue  such 
a  way  of  loading  the  tender,  and  from  it  no  liability  for  its  neglect 
of  duty  could  possibly  arise,  for  the  company  did  not  know, 
and  had  no  reason  to  know,  that  it  was  its  duty  to  discontinue  this 
practice,  and  did  not  know  that  it  was  unsafe.  Aside  from  this 
knowledge  of  the  company,  the  company  had  not  assumed  any 
liability  for  the  acts  of  its  servants,  and  from  such  knowledge  as 
the  company  might  be  presumed  to  have  had  of  the  practice  because 
it  was  common  and  invariable,  we  do  not  think  the  jury  would 
have  had  any  right  to  find  that  it  had  assumed  this  act  or  practice 
of  its  servants,  that  was  never  before  found  to  be  hazardous  or  dan- 
gerous. 

This  car  was  loaded  in  this  manner  by  the  coal-heaver  or  fireman, 
as  the  co-employees  of  the  plaintiff.  Their  grade  of  employment 
was  no  higher  than  his.  There  was  no  proof  that  they  so  acted  as 
the  i-epresentatives  or  under  the  orders  of  the  company.    If  there 
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was  negligence  in  this  particular  case,  it  was  the  negligence  of  the 
plaintiff's  fellow-servants  and  not  of  the  company,  and  the  plaintiff 
therefore  was  not  entitled  to  recover,  according  to  numerous  similar 
cases  in  the  court,  which  from  their  great  number  need  not  be 
specially  cited.     For  this  reason,  also,  the  nonsuit  was  proper. 

Many  other  cases  might  be  cited  applicable  to  this  case;  as  where 
sn  employee  remains  in  the  business  or  employment  after  he  obtains 
knowledge  of  its  risks,  he  cannot  recover  for  an  injury  arising 
therefrom.  Kelhy  v.  (7.,  M.  d  St.  P.  R.  Co.,  53  Wis.  74;  or  as 
where  an  employee  in  a  lumber  yard  is  assisting  in  piling  up  ium- 
1)er  that  is  slippery  and  liable  to  fall,  and  that  a  slight  jar  would 
•cause  to  fall  upon  him,  and  he  is  injured  by  the  pile  falling,  he 
cannot  recover.     Hoth  v.  PetwrSy  65  Wis.  405. 

[Minor  point  omitted.] 

By  thb  Coubt. — The  judgment  of  the  Circuit  Court  is  aflb-med. 

Judgmtni  affirmed. 


INDEX. 


ACTION 
By  SUteu]    See  CoNSTrnrnoNAL  Law,  590. 

AGENCY. 

Foreign  agent — ^personal  liability.]  On  a  contract  of  affreightment,  executed 
bj  a  foreign  agent,  but  disclosing  the  fact  of  the  agencj  and  the  name  of 
the  principal,  the  agent  is  not  personally  liable.  Mawry  ▼.  Banger  (88 
La.  Ann.  485),  197. 

See  Banks,  728;  Evibbncb,  562;  Nbootiablb  Ikstbuxbiit,  889;  PAJuniT 

AND  Child,  875. 

ALIENATION. 

Restraint  on.]    See  Will,  092. 

ANIMALS. 

Property—  dogs.]  No  action  lies  for  negligently  killing  a  dog.  JemUon  t* 
SauthweeUm  BaUroad  (75  Ga.  444),  476. 

ASSIGNMENT. 

Double,  of  ohoae  in  action —  rights  of  assignees.]  The  bona  fide  purchaser 
of  a  chose  in  action,  with  anthoritj  to  collect,  takes  it  subject  to  the  claim 
of  one  to  whom  the  owner  has  previouslj  assigned  a  part  interest  in  it» 
for  a  valid  consideration.     Fairbanks  v.  Sargent  (104  N.  Y.  108),  490. 

See  Contract,  598;  Insurancb,  848. 

ASSIGNMENT  FOR  CREDITORS. 

1.  Condition  for  release— for  return  of  surplus.]  An  assignment  for  creditors, 

with  preferences,  providing  (1)  for  the  pro  rata  payment  of  the  other  cred* 
iters  in  fall  satisfaction  and  release,  and  (2)  for  the  return  of  any  surplus 
to  the  assignor,  is  void  on  both  grounds.  Oreeley  v.  Dixon  (21  Fla.  413), 
673. 

2.  Void  conditions.]    An  assignment  for  creditors  is  void  for  providing  that 

no  creditor  shall  participate  unless  he  accepts  his  share  in  full  satisfaction, 
and  for  not  designating  a  time  within  which  they  are  to  come  in,  and  for 
providing  that  the  trust  shall  be  administered  and  doeed  under  the  super- 
vision of  the  assenting  creditors.     OoUier  v.  Dame  (47  Ark.  867),  758. 

See  (Inflict  of  Laws,  829. 
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ATTORNEY  AND  CLIENT. 

Sepoilt  of  eUenfi  money  in  attorney's  name  ~  liability  for  Iom.]  Wheiv 
an  attorney  deposits  his  client's  moneys  in  a  solvent  bank,  in  bis  own  name 
in  a  separate  account,  but  with  no  indication  of  the  trust,  he  is  liable  for 
loss  by  the  subsequent  insolvency  of  the  bank,  notwithstanding  he  was 
prevented  from  transmitting  the  moneys  by  garnishment  proceedings 
against  him.    NaUner  v.  DiOon  (108  Ind.  500),  61. 

ATTORNEY. 

Disbarment  —  city  attorney.]  The  respondent  was  a  salaried  attorney  of  the 
dty  and  county  of  San  Francisco,  having  control  of  all  its  litigations. 
During  his  term  of  ofiBce  he  appealed  from  Judgments  rendered  against  it 
in  certain  cases  in  which  he  had  no  personal  knowledge  of  the  questioes 
involved.  After  the  expiration  of  his  term  he  agreed  with  the  attorney  for 
the  adverse  parties,  for  a  peenniary  consideration,  not  to  be  retained  in 
thflfle  cases  by  the  city  and  county.  HddL,  anprofessional  conduct  for 
which  he  should  be  temporarily  disbarred.  Inrs  Cowdery  (69  Gal.  32>,  545. 

864  Cbimihal  Law,  66i,  LmflL  asd  Blandsb,  574;  PARTHKBaHip,  17. 

AUCTION. 

Bridence  to  vary  oonditionuj  As  between  the  seller  and  the  purchaser  of 
goods  sold  at  auction,  evidence  is  admissible  to  vary  the  conditions  of  the 
sale  publicly  stated.    MitchM  ▼.  Zimmtrman  (109  Penn.  St  183),  715. 

BAOGAOE. 
See  Casrikb,  46a 

BAIL. 
8u  Criminal  Law,  181. 

BAIliBfENT-. 

Hegiigenoe — harden  of  prool]  In  an  action  for  the  defendant's  negllgenoe 
in  suJSering  a  note  given  to  him  for  collection  to  be  barred  by  the  statute 
of  limitations,  there  is  no  presumption  that  he  was  to  have  compensation, 
and  the  burden  of  proof  is  on  the  plaintiif  to  show  his  liability.  Kinehe- 
loe  V.  Prieet  (89  Mo.  240).  117. 

BANKS. 

Collections  —  agency — negligence.  ]  A  bank  receiving  for  collection  a  check 
on  a  bank  at  another  place,  and  intrusting  it  Erectly  to  that  bank  for  pay- 
ment, is  liable  to  the  depositor  for  loss  by  the  failure  of  the  drawee. 
Merchants*  National  Bank  of  Philadelphia  v.  Goodman  (109  Penn.  St.  423), 

BETTING. 

Bee  Crimtkal  Law,  688. 

BIGAMY. 
See  Crimihal  Law,  670. 
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BILLS  AND  NOraa 
Sm  HBoawsABUt  laenmjmMtm, 

BOND. 

Oondmonal  iilgning  by  ■ar«ty.]  Where  a  pablie  offloor  pioeared  the  aigna- 
tnres  of  soreties  on  his  official  bond  on  the  aaaiuanoe  that  he  would  pro- 
care  certain  others,  which  he  failed  to  do,  the  signers  cannot  evade  lia- 
bility if  the  obligee  had  no  notice  of  the  condition  and  the  bond  was  com- 
plete in  form.     CarroU  County  v.  Buggies  (69  Iowa,  269),  228. 

CABRIER. 

1.  Baggage —  deUvery.]    The  plaintiff  travelled  a  part  of  the  way  to  her  des- 

tination by  the  defendant's  railroad,  and  on  the  next  morning  resumed  her 
route  by  another  ocmnecting  road,  which  used  the  same  baggage-room  and 
platform  as  the  first,  her  trunk  remaining  in  the  baggage- room  all  night, 
and  she  reuining  the  cheek;  before  the  train  on  the  aaeoiid  road  left,  an 
employee  of  the  first  took  the  check,  agreeing  to  place  the  trunk  in  proper 
poflUioii  for  transportation;  but  on  reaching  her  deHttnation,  it  was  discov- 
ered that  it  had  not  been  put  on  board  the  train,  and  it  was  never  found. 
Held,  that  the  defendant  was  liable.  Borne  BaUroad  v.  Winiberly  (75  GKl 
816),  468. 

2.  Oontribatory  negligence  —  passenger  on  freight  train.]    A  passenger  in 

the  caboose  of  a  railway  freight  train,  on  the  stopping  of  the  train  a  quar- 
ter of  a  mile  short  of  his  destination,  got  up  to  walk  to  the  door  and  was 
thrown  down  and  injured  by  the  sudden  backing  of  the  train.  Held,  that 
his  negligence  prevented  his  recovery  of  damages.  HarrU  v.  HannStxU 
and  St.  LtmU  BaUroad  Co.  (89  Mo.  288),  111. 

3.  Negligence  —  concurrent.]    Where  a  railway  passenger  is  injured  by  the 

concurrent  negligence  of  his  carrier  and  another,  the  negligence  of  his 
carrier  is  not  imputable  to  him.  HoIm^  v.  New  Orleans  and  Ca/rrdUan 
BaUroad  Co,  (38  La.  Ann.  18^9,  177. 

^  PattiBg  Intent  tnepsMer  off  train.].  A  boy  seven  years  old,  withont  the 
fanlt  of  his  parents,  wandered  to  a  laiload  station,  entered  a  passenger 
train  and  was  carried  to  a  distant  station,  where  the  conductor  put  him 
off,  leaving  him  in  charge  of  no  one,  and  giving  no  instructions  oonoem- 
ing  him.  The  child,  left  to  himself,  went  upon  the  track  near  a  highway 
eroasing,  where  he  could  be  seen  for  three-fourths  of  a  mile  by  persons  in 
charge  of  a  train  coming  from  the  south.  A  freight  train  moving  north 
ward  in  the  day-time,  on  an  ascending  grade,  where  it  could  easily  have 
been  stopped,  ran  upon  and  killed  the  chUd.  Held,  that  the  railroad  com. 
pany  was  liable.  Indianapolis,  etc,,  Bailway  Co,  v.  PUzer  (109  Ind.  179), 
887. 

S.  Hatlroad  —  free  peas — limitation  of  liability.]  Annas  v.  2iUwastkee  and 
Northern  BaUroad  Company  (67  Wis.  A%  848. 

ft  paiaanger  riding  on  engine.]    One  who  by  permission  of  the  engineer 

of  a  freight  train,  acting  as  conductor,  takes  passage  on  such  train  and 
pays  fare,  is  entitled  to  the  privileges  of  a  passenger,  although  the  engin- 
eer has  been  forbidden  to  receive  passengers  on  the  train,  provided  the 
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CARRIER  ~  Continued. 

passenger  does  not  know  of  such  mles.  Hanson  v.  Man^fiM  BaUwag 
and  Transportation  Company  (88  La.  Ann.  Ill),  182. 

7.  It  is  not  negligent  in  such  passenger  to  ride  on  the  looomotiTe  hj  directian 

of  the  engineer-conductor.     Id, 

8.  Sleeping  oar  company  —  duty  as  to  paaaengera*  effaots.]    Lews  t.  ifaw 

York  SUeping  Car  Co,  (148  Mass.  269),  1&5. 

See  Railroads,  207. 

CHATTEL  MORTQAQE. 
See  Mortgage,  280. 

CIVIL  DAMAGE  ACT. 
Oontrilmtory  negUgenoe.]  In  an  action  bj  a  wife  under  the  civil  damage  act, 
for  furnishing  intoxicating  liquors  to  her  husband,  it  is  not  proof  of  con- 
tributory negligence  to  show  that  she  was  in  the  habit  of  letting  him  have 
portions  of  his  wages  previously  deposited  with  her,  having  reason  to 
believe  he  would  spend  them  for  such  drink.    Huffy,  AuUman  (09  Iowa, 

71),  218. 

CONFUCT  OF  LAWS. 

1.  Asaignnient  for  creditors.]    An  assignment  for  creditors,  vrith  preferences, 

made  in  New  York  by  a  debtor  living  there,  and  valid  there,  vrill  be  held 
valid  in  Michigan  although  the  Michigan  statute  prohibits  preferences. 
Butler  V.  WendeU  ^57  Mich.  62),  329. 

2.  Death  by  negligence.]    An  action  cannot  be  maintained  in  Massachusetts 

against  a  railroad  corporation  operating  its  road  as  a  continuous  line  in  that 
State  and  in  Connecticut  under  the  laws  of  both,  for  the  death  of  a  person 
caused  by  the  negligence  of  the  corporation  in  Connecticut,  the  laws  of  the 
latter  State  not  affording  the  like  remedy.  Davie  v.  I^ew  York  S  Nem 
England  Railroad  (148  Mass.  801),  188. 

CONSTITUTIONAL  LAW. 

1.  Action  by  State  —  waiving  tort  and  suing  in  aasumpait.]  Money  was 
deposited  in  bank  by  a  tax-collector,  to  the  credit  of  "I.  H.  Vincent, 
treasurer,"  and  checked  out  by  him  in  the  purchase  of  exchange  on  New 
York,  the  draft  being  made  payable  to  himself  as  treasurer,  and  indorsed 
in  the  same  way.  The  indorsee  knew  that  Vincent  was  State  treasurer. 
HMy  that  the  indorsee  was  chargeable  with  notice  of  the  official  character 
in  which  the  treasurer  held  the  funds,  and  applying  the  money  in  payment 
of  an  individual  indebtedness  of  the  treasurer  to  him,  he  Iwcame  liable  to 
the  State  in  an  action  for  money  had  and  received.  Wolffey.  Stale  (79  Ala. 
201).  590. 

2.  Contempt  —  refusal  to  produce  books  before  legislative  committee.]  A 
standing  committee  on  elections  of  a  house  of  the  legislature,  with  power 
to  send  for  persons  and  papers,  may  command  a  clerk  of  a  court  of  oom. 
mon  pleas,  having  custody  of  a  poll-book,  to  produce  it  on  an  invesUga- 
tion,  although  this  may  involve  the  removal  of  the  book  tc  another  county 
than  that  of  his  office,  and  on  his  refusal  such  house  may  commit  him  for 
contempt.     Ex  parte  Dalton  (44  Ohio  St.  142),  800. 
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3.  Bzemption — wages  —  waiver.]  The  constitational  exemption  of  wages 
from  gamisUment  may  not  be  waived  as  to  all  future  wages.     Green  v. 

WaUon  (75  Ga.  471),  479. 

4.  Grant  by  city  of  railway  privilege  in  streets.]  An  irrevocable  grant,  bj 
a  citj,  of  the  exclusive  privilege  to  construct  and  operate  a  street  railway, 
is  unconstitutional.  Birmingham  db  Pratt  Mines  Street  Railteay  Co.  v. 
Birmingham  Street  Railway  Co.  (79  Ala.  465).  615. 

6.  Impairing  contract.  ]  A  J  udgment  for  the  repayment  of  money  paid  by  mis- 
take is  not  upon  contract,  and  is  protected  by  the  Federal  constitutional 
provision  forbidding  the  enactment  of  laws  impairing  the  obligation  of  con- 
tracts.    State  V.  City  of  New  Orleans  (38  La.  Ann.  119),  168. 

6.  Vested  rights.]  A  change  in  the  law  prescribing  the  order  of  payment  of 
the  debts  of  a  decedent  does  not  impair  the  obligation  of  a  contract  nor  a 
vested  right.    ^Mcljure  v.  MelUm  (24  S.  C.  659),  272. 

7.  Jurisdiction  —  as  to  delivery  of  election  retoms.  ]  Where  election  ret  u  rns, 
as  required  by  law,  are  directed  to  the  speaker  of  the  house  of  representa- 
tives, in  care  of  the  secretary  of  State,  and  are  to  be  delivered  by  the  secre- 
tary to  the  speaker,  injunction  will  not  issue  to  restrain  the  secretary  from 
delivering  them,  on  the  allegation  that  they  are  wrongful  and  illegal. 
Smth  V.  Myers  (109  Ind.  1),  875. 

8.  Monioipal  ordinance  —  regulation  of  railroads.  ]  A  city  ordinance  requir- 
ing street  railway  companies  to  report  quarterly  the  number  of  passengers 
carried  is  valid.     City  of  St.  Louis  v.  St,  Louis  RoH/rocid  Co.  (89  Mo.  44),  82. 

9.  Ordinance  prohibiting  street  walkers.]  A  city  ordinance  prohibiting  dis- 
reputable women  from  standing  or  loitering  about  the  streets  or  stores  at 
night,  unless  on  unavoidable  business,  is  valid.  Braddy  v.  Ciiy  ofMiUedge- 
tiOe  (74  Ga.  516),  448. 

10.  Regulation  of  laundries.]  Under  a  statute  authorizing  a  city  to  prohibit 
the  erection  of  wooden  buildings  within  limits  where  streets  have  been 
graded,  it  is  competent  to  ordain  that  no  laundry  shall  be  carried  on  with- 
out special  permit,  unless  in  a  brick  or  stone  building.  Matter  of  Tick 
Wo  (68  Cal.  294),  12. 

11.*  Regulation  of  phsrsidan.]  The  legislature  may  regulate  the  practice  of 
medicine  and  surgery,  and  prescribe  the  qualifications  of  applicants  for 
license.     JBastman  v.  State  il09  Ind.  278),  400. 

12.  Tax  on  inheritances.]  A  tax  on  gifts,  legacies  and  collateral  inheritances 
is  consUtutional.    Matter  of  MePherson  (104  N.  T.  806),  602. 

13.  Sunday.]    See  Cbimikal  Law,  768. 

CONTEMPT. 
See  Ck>NBTiTUTiONAL  Law,  800;  Municipal  Corforation^  168. 

CONTRACT. 

1.  znegil — lottery.]    The  owner  of  property,  who  disposes  of  it  by  lottery, 

may  recover  it  from  the  drawer.     Martin  v.  Bodge  (47  Ark.  878),  768. 
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in  support  of  the  conclasion  '*  that  there  was  sach  a  sererance  of 
the  sarf ace  from  the  underlying  strata  as  created  a  diYided  oirner- 
ship  in  these  distinct  portions  of  the  land." 

It  may  not  be  amiss  to  remark  some  of  the  points  of  the  plaintiffs' 
argument.  At  present  no  question  arises  respeoting  the  grantors' 
security  for  the  purchase-money,  nor  of  their  power  to  subject  tlieir 
right  under  the  deed  to  the  lien  of  a  mortgage.  Nor  is  i^a  part  of 
the  case  that  the  great  body  of^coal  lands  in  the  Commonwealth  are 
held  under  similar  instruments.  And  if  they  are  so  held  the  real 
question  remains  as  to  the  nature  of  the  estate  vested  in  the  grantees. 

In  this  instrument  the  operative  word  of  the  grantee  is  "  lease," 
which  signifies  to  grant  the  temporary  possession  of  the  subject,  but 
iu  another  part  it  is  provided  how  long  that  possession  shall  con- 
tinue. "In  consideration  of  the  grant  or  lease  aforesaid  "  the 
grantee  or  lessee  agrees  to  pay  a  certain  sum  per  ton;  the  mode  of 
ascertaining  the  number  of  tons,  the  times  of  making  payment,  and 
the  minimum  quantity  to  be  paid  for  annually,  are  well  defined. 
The  money  to  be  paid  is  called  **  payment,"  '*  price  or  royalty,''  and 
"royalty,"  but  the  meaning  would  be  the  same  were  the  price  to  be 
paid  for  the  coal  called  "rent."  The  stipulated  remedies  in  case 
of  default  in  payment  are  consistent  with  either  a  sale  or  lease,  but 
were  the  instrument  a  lease  some  of  them  would  exist  if  not  there! u 
expressed.  When  the  parties  omit  to  name  a  term,  do  not  create  a 
lease  at  will,  nor  a  lease  for  life,  though  much  of  their  contract  is 
expressed  in  words  peculiar  to  a  lease,  the  whole  instrument  must 
be  taken  into  view  to  ascertain  the  intent.  Where  it  is  clear  that 
the  owner  of  a  tract  of  land  grants  the  nght  to  take  all  the  coal 
beneath  the  surface,  and  the  grantee  obligates  himself  to  mine  and 
remove  all  said  coal  and  to  pay  a  certain  price  per  ton  each  month 
for  all  coal  mined,  not  less  than  a  named  quantity  to  be  mined  and 
paid  for  every  year,  the  contract  to  be  binding  until  all  the  cail 
under  the  tract  is  mined,  and  the  rights,  covenants  and  obligations 
are  made  binding  on  the  parties,  their  heirs  and  assigns,  and  execu- 
tors or  administrators,  there  is  an  actual  sale  of  the  coal.  It  is  none 
the  less  a  sale,  if  the  parties  called  the  deed  a  lease,  and  styled 
themselves  lessor  and  lessee,  and  contracted  that  in  case  of  non- 
payment of  the  "royalty"  the  grantor  should  have  the  right  of 
distress,  or  at  his  option  the  right  to  forfeit  the  grant.  A  deed  on 
such  terms  is  not  a  lease  at  will,  nor  for  a  term  of  years,  nor  for 
life.     It  cannot  be  limited  to  the  life  of  the  grantee,  for  should  all 
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the  coal  not  be  mined  at  the  time  of  his  deaths  his  rights  and  obli- 
gations do  not  die  with  him. 

Leases  are  generally  for  a  term  of  years.  If  for  a  long  term,  as 
a  hundred  years,  though  of  greater  value  than  if  for  the  life  of  the 
grantee,  the  estate  is  inferior.  The  entire  body  of  coal  under  a 
tract  of  land  may  be  embraced  in  a  lease,  and  the  term  be  so  long 
that  in  all  probability  thp  lessee  will  mine  the  whole  of  the  coal. 
Yet  a  term  of  years  is  a  chattel,  a  transient  interest  in  the  land. 
A  lease  for  the  life  of  the  lessee  Tests  in  him  a  freehold.  A  lease 
of  a  mine,  whether  for  a  term  of  years  or  for  life,  implies  the  possi- 
bility, if  not  the  probability  of  its  reversion.  That  the  mineral  may 
be  partly  or  wholly  exhausted  before  the  end  of  the  term  is  a  result 
involved  in  the  contract.  It  is  not  pretended  that  the  instrument 
in  question  is  a  lease  for  life.  No  particular  period  is  named  for 
the  duration  of  a  tenancy.  Then  if  it  is  a  lease  the  tenancy  is  from 
yoar  to  year.  Such  tenancy  is  contrary  to  the  plain  intent.  The 
subject  of  the  grant  is  coal,  nothing  else  save  some  necessary  inci- 
dents for  mining,  and  when  the  grantee  shall  have  pei*formed  his 
covenants  there  can  be  no  reversion. 

It  may  have  been  believed,  as  the  plaintiffs  allege,  that  instruments 
of  this  character,  by  settled  construction,  are  mere  leases,  but  we 
have  not  been  advised  of  the  authority  settling  such  construction. 
In  support  of  this  allegation  it  is  said  that  these  instruments  have 
been  recognized  as  leases  in  the  body  of  out  statutes,  and  reference 
is  made  to  the  act  of  April  27,  1855,  P.  L.  369/and  its  supplement 
of  April  3,  1868,  P.  L.  57,  relative  to  the  mortgaging  of  leaseholds; 
but  that  statute  expressly  applies  to  '^  every  lessee  for  a  term  of 
years.''  It  embraces  no  lease  that  vests  a  freehold.  Nor  an  abso- 
lute grant  of  the  whole  body  of  mineral.  Again  it  is  averred  that 
judicial  recognition  of  such  instruments  as  leases  has  been  distinct 
and  emphatic,  and  reference  is  made  to  Miners'  Bank  v.  Heilner, 
47  Penn.  St.  452;  Effinger  v.  Lewis,  32  Penn.  St.  367;  Offer- 
man  v.  Starr y  2  Penn.  St.  394;  s.  c,  44  Am.  Dec.  211;  Griffin  v. 
FellotoSy  82  Penn.  St.  114;  Oreenough^s  Appeal,  9  Penn.  St.  18; 
Trout  V.  McDonald,  83  Penn.  St.  144,  and  Winton*s  Appeal,  97 
Penn.  St.  385.  Each  of  the  first  four  of  these  cases  related  to  a 
lease  expressly  for  a  term  of  years,  Greenough's  Appeal  to  a  lejise 
determinable  on  one  month's  notice  by  either  party,  and  in  each 
of  the  last  two  cases  no  question  was  made  respecting  the  nature 
of  the  instrument,  and  the  report  does  not  show  that  it  was  not  a 
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wiis  all  said,  the  latter  part  of  their  expressions  is  sntficient  in  the 
judgment  of  the  court  to  enable  the  jury  to  find  a  positive  prom- 
ise."   The  jury  so  found. 

This  subject  has  been  so  frequently  and  elaborately  discussed 
that  we  may  bo  excused  from  going  over  the  ground  again  at 
length,  and  it  is  sufficient  to  indicate  the  rule  as  laid  down  by  the 
authorities,  and  then  apply  it  to  the  facts  of  this  case.  In  Miller 
V.  Baschore,  83  Penn.  St.  356,  it  was  said:  '^  In  order  to  effect  such  a 
result  there  must  be  a  clear  and  definite  acknowledgment  of  the 
debt,  a  specification  of  the  amount  due,  or  areferance  to  something 
by  which  such  amount  can  be  definitely  and  certainly  ascertained, 
and  an  unequivocal  promise  to  pay/'  In  the  later  case  of  Pabner 
V.  Gillespie,  95  Penn.  St.  340;  s.  c,  40  Am.  Rep.  657,  it  was 
held  that  the  promise  to  pay  need  not  be  express.  It  was  said  by 
Justice  Mercur:  "  It  is  not  essentially  necessary  that  the  promise 
be  actual  or  express,  provided  that  the  other  necessary  facts  are 
shown.  A  clear,  distinct  unequivocal  acknowledgment  of  the 
debt  is  sufficient  to  take  a  case  out  of  the  operation  of  the  statute. 
It  must  be  an  admission  consistent  with  a  promise  to  pay.  If  so, 
the  law  will  imply  the  promise,  without  its  having  been  actually  or 
expressly  made.  There  must  not  be  uncertainty  as  to  the  particu- 
lar debt  to  which  the  admission  applies." 

The  meaning  of  which  is  that  where  the  debt  is  identified  beyond 
all  doubt,  and  distinctly  acknowledged,  the  law  will  imply  a  prom- 
ise to  pay  it;  but  it  is  not  a  subject  for  a  jury  to  guess  at. 

In  the  case  in  hand  the  debt  was  not  sufficiently  identified.  In 
the  conversation  testified  to  by  the  plaintiff  there  is  not  a  word  as 
to  the  date  of  the  note,  its  amount,  or  the  balance  due  thereon. 
The  note  itself  was  not  produced,  and  there  is  no  evidence  that  the 
plaintiff  had  it  with  him.  There  is  no  certainty  as  to  what  debt 
or  what  note  was  referred  to;  any  uncertainty  either  in  the  acknowl- 
edgment or  identification  of  the  debt  is  fatal.  Burr  v.  Burr.  2 
Casey,  284.  In  that  case  there  was  one  actual  payment  on  account, 
but  this  court  held  the  debt  was  not  identified.  The  evidence  there 
was  as  follows:  ^^  Mother  says,  can  thee  let  me  have  a  little  inter, 
est  money  on  that  note  which  I  hold  of  thine?  "  He  said,  "  how 
much  would  thee  like,  mother?"  She  said,  *'fonr  or  five  dollars, 
and  he  gave  her  seven."  There  was  no  evidence  of  the  existence 
of  any  other  note  between  the  parties,  yet  it  was  held  that  the 
acknowledgment  was  insufficient.     The  present  case  is  certainly 
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no  stronger,  and  as  Bun'  v.  Burr  has  been  constantly  followed  to 
the  present  time,  we  are  constrained  to  reveree  this  jndgment. 
Judgment  reversed  and  a  venire  facias  de  novo  awarded. 

NoTB  BY  THE  RsPORTER. —  As  to  ackuowledginent  and  promise  to  a  stranger. 
8teu>aH  v.  Oarrett,  65  Md.  392;  s.  c,  57  Am.  Rep.  .S33;  De  Freest  v.  Warner, 
08  N.  T.  217;  8.  c,  50  Am.  Rep.  657;  Bachman  v.  RoOer,  9  Baxt.  409;  s.  c.  40 
Am.  Rep.  97;  Sibert  v.  Wilder,  16Kan8.  136;  s.  c,  22  Am.  Rep.  280;  Kirby  v. 
MiUg,  78  N.  C.  124;  s.  c,  24  Am.  Rep.  460. 

As  to  payment  bj  joint  debtor.  WaUer9  r.  Krafl,  23  S.  C.  578;  s.  c,  55 
Am.  Rep.  44;  Parker  v.  BuUerwarih,  46  N.  J.  L.  244;  s.  c,  50  Am.  Rep.  407; 
KaUenbark  v.  Dickinson,  100  Rl.  427;  8.  c,  89  Am.  Rep.  47;  MUUr  v.  MiUer, 
Mac  A.  &  Mack.  109;  s.  c.,  48  Am.  Rep.  738;  Burgoon  v.  Bixtsr,  55  Md.  384; 
39  Am.  Rep.  417;  Btish  v.  StaweU,  71  Penu.  St.  208;  8.  c.  10  Am.  Rep  694. 

Promise  of  one  joint  debtor.  CamipbeU  v.  Brown,  86  X.  G.  376;  s.  c,  41  Am. 
Rep.  464;  Eldery.  Dyer,  26  Kans.  604;  s.  c,  40  Am.  Rep.  320. 

Memorandnm  among  papers  of  debtor.  Abercrombie  v.  Butts,  72  Oa.  74; 
8.  c\,  53  Am.  Rep.  832;  AUen  v.  CoUins^  70  Mo.  138;  s.  c,  35  Am.  Rep.  816. 

As  to  payment  by  assignee.  Whitiiey  v.  Cliambers,  17  Neb.  70;  s.  c,  52  Am. 
Rep.  398. 

Conditional  promise.  Parker  v.  Buttertoorth,  46  N.  J.  L.  244;  s.  c,  50  Am. 
Rep.  407;  Richardson  v.  Bricker,  70  Colo.  58;  8.  c,  49  Am.  Rep.  344;  Pierce  v, 
Seymour,  52  Wis.  272;  8.  c,  38  Am.  Rep.  737;  Morton  v.  Shepard,  48  Conn. 
141;  s.  c,  40  Am.  Rep.  157;  Abrahcmis  v.  Swann,  18  W.  Va.  274;  8.  c,  41  Am. 
Rep.  692;  Chambers  ▼.  Rubey,  48  Mo.  99;  s.  c,  4  Am.  Rep.  318. 

Acknowledgment  sufficient  without  promise.  Palmer  v.  Gillespie,  95  Penn. 
St.  340;  8.  c,  40  Am.  Rep.  657. 

Must  be  unconditional  and  in  writing.  Pierce  v.  Seymour,  52  Wis.  272;  s. 
c,  38  Am.  Rep.  737. 

Promise  or  payment  by  partner  after  dissolution.  Tale  v.  Clements,  16  Fla. 
839:  8.  c.  26  Am.  Rep.  709;  Mayberry  v.  WiUoughby,  5  Neb.  3C8;  8.  c,  25  Am. 
Rep.  491;  Mix  v.  Shattuek,  50  Vt.  421;  8.  c,  28  Am.  Rep.  511;  Beardsley  v. 
Hall  36  Conn.  270;  8.  c,  4  Am.  Rep.  74;  Merrill  v.  Day,  38  N.  J.  L.  32  8.  c. 
20  Am.  Rep.  362. 

Payment  by  creditor  out  of  collateral.  Sornberger  v.  Lee,  14  Neb.  193;  45 
Am.  Rep.  106;  Brown  ▼.  Latham,  58  N.  H.  30;  8.  c,  42  Am.  Rep.  568. 

Payment  by  principal  —  effect  on  surety.  Qreen  v.  Greensboro  Female  Col- 
lege, 83  N.  C.  449;  8.  c,  35  Am.  Rep.  579;  Knight  v.  Clements,  45  Ala.  89;  s.  c, 
6  Am.  Rep.  693;  Sehindel  v.  Gates,  46  Md.  604;  s.  c,  24  Am.  Rep.  526. 

Payment  by  surety  out  of  principal's  funds.  McConneU  v.  Merrill,  53  Vt. 
149;  8.  c,  38  Am.  Rep.  663. 

Payment  by  co-surety  Cocke  v.  Hoffman,  5  Lea,  105;  8.  c,  40  Am. 
Rep.  23. 

Payment  by  administrator  or  executor.  County  of  Vernon  v.  Stewart,  64 
Mo.  408;  8.  c,  27  Am.  Rep.  250;  Shreve  v.  Joyce,  36  N.  J.  L.  44;  s.  c,  13  Am. 
Rep.  417:  Seig  v.  Acord's  Exr.,  21  (iratt.  365;  8.  c,  8  Am.  Rep.  605. 

The  doctrine  of  tbe  priucipal  case  seems  peculiar  to  Pennsylvania,  Missis 
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sippi,  South  Carolina,  and  possibly  Maine.     It  was  laid  down  in  MtUerv.  Ba^- 
chore,  83  Penn.  St.  856;  s.  c,  24  Am.  Rep.  187. 

In  AhraJiams  v.  Swann,  18  W.  Va.  274;  B.  c,  41  Am.  Rep.  692,  it  was  held 
tbat  parol  evidence  was  competent  to  identify  tlie  debt. 

In  Moi'rell  v.  Ferrier,  7  Colo.  21,  the  court  said:  *'  Moreover  it  is  laid  down  as 
a  general  rule,  that  where  there  is  an  acknowledgment  of  indebtedness,  it  will 
be  taken  to  relate  to  the  demand  in  suit,  and  the  burden  is  upon  the  defendant 
to  show  that  it  related  to  another  debt,  either  wholly  or  in  j>art.  Wood 
Limitation  of  Actions,  162;  Angell  Limitation  of  Actions,  g  238;  2  Greenl.  Ev., 
§441;  Carr'a  Adm*r  v.  IlurlbuVs  Adm'x,  41  Mo.  264-  W/iUuey  v.  BiffelofB,4 
Pick.  119;  Cook  v.  Martin,  29  Conn.  63.  If  this  rule  be  a  sound  one  in  general 
application,  it  certainly  would  apply  with  peculiar  force  in  a  case  where  but 
one  item  of  indebtedness  is  in  suit,  and  where  one  matter  of  indebtedness  only 
is  referred  to  in  the  acknowledgment  or  new  promise." 

In  Trustees  v.  Gilman,  5o  Miss.  148,  the  debtor  wrote:  **  It  would  suit  my 
convenience  to  execute  my  note  for  the  balance  due  for  rent."  IleMy  too  vague 
and  indefinite.  "  It  does  not  identify  the  debt.  It  mentions  a  balance  due  for 
rent,  but  does  not  state  when,  nor  from  what,  nor  to  whom  the  rent  accrued, 
nor  what  the  balance  was.  To  allow  all  these  things  to  be  proved  by  parol 
would  produce  the  evil  the  statute  *  was  intended  to  prevent.* "  This  was 
followed  in  Eichford  v.  Evans,  56  Miss.  18,  where  the  writing  was:  *'  I  wrote 
to  Mr.  McKnight  about  the  first  of  this  month,  to  know  how  I  should  send 
the  money,  and  have  not  heard  from  him.  I  am  going  to  Aberdeen  to-morrow, 
and  will  send  $50,  which  is  all  I  can  possibly  spare  at  present."  The  court 
said:  "The  writing  must  identify  the  debt  to  which  it  relates,  with  such 
definiteness  as  to  the  amount  due,  and  the  creditor,  that  nothing  important  is 
left  open  to  further  testimony." 

In  Robbins  v.  Farley,  2  Strob.  848,  it  was  held  that  the  acknowledgment 
Vmust  specify  or  plainly  refer  to  some  particular  demand  or  cause  of  action." 
So  a  statement  that  "  the  plaintiif  was  to  receive  compensation  for  his  ser- 
vices,"  and  that  "  she  had  never  paid  him  any  thing,"  was  held  insufficient. 

In  P7'ay  v.  Oarcelon,  17  Me.  145,  an  admission  "that  he  was  owing  the 
plaintiff  something,  and  it  ought  to  be  settled,"  was  held  insufficient.  "  When 
St  does  not  refer  to  any  particular  claim,  and  none  is  at  that  time  produced, 
no  promise  can  be  implied  to  settle  or  pay  any  particular  demand." 

In  Bell  V.  MoriHaon,  1  Pet.  365,  it  was  held  that  "  the  admission  of  the 
existence  of  an  unliquidated  account  on  which  something  is  due  to  the  plain- 
tifT,  but  no  specific  balance  is  admitted,  and  no  document  produced  at  the  time 
from  which  it  can  be  ascertained  what  the  parties  understood  the  balance  to 
be,  would  not  establish  any  particular  subsisting  debt,"  and  would  be  insuffi- 
cient. 

Wood  says  (Limitation  of  Actions,  154):  "  It  is  not  essential  that  the  amount 
of  the  debt  should  be  stated  or  even  referred  to.  It  is  sufficient  if  the 
acknowledgment  admits  sufficient  to  be  due  upon  a  specific  clfdm,  and  parol 
evidence  is  admissible  to  prove  the  amount;  and  the  same  is  also  true  as  to  the 
nature  of  the  indebtedness  But  it  must  be  shown  unmistakably  to  relate  to 
tbe  particular  debt  or  demand,  whirli   is  soiifjlit  to  be  revived  by  it,  or  the 
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acknowledgment  mast  be  attended  by  circamstances  which  will  enable  a  jury 
to  ascertain  definitely  what  debt  was  intended."  "  The  acknowledgment  must 
appear  or  be  shown  to  relate  to  the  debt,  which  is  the  cause  of  action,  but  will 
be  presumed  to  refer  to  that  proved  by  the  creditor,  uhless  another  is  shown 
to  exist  by  his  evidence  or  that  of  the  debtor,  because  if  there  is  no  other  debt 
there  is  no  need  of  proof,  and  if  there  is,  the  burden  rests  with  him  who 
maintains  the  affirmative."     Wood  Lim.  Act.  156,  note. 

In  Abrafuims  v.  Bwann,  18  W.  Va.  274;  B.  c,  41  Am.  Rep.  692,  it  was  held 
that  parol  evidence  was  admissible  to  identify  the  debt. 

'*  If  there  be  words  of  acknowledgment  or  promise,  without  declared  refer- 
ence to  the  debt  in  question,  it  is  for  the  jury  to  determine,  from  the  circum- 
stances in  evidence,  whether  reference  was  had  to  the  debt  sought  to  be 
recovered."  WkUney  t.  Bigelow,  4  Pick.  412.  To  the  same  effect,  Beai  v« 
NeuU,  4  B.  &  Aid.  571;  Froti  v.  Benough,  1  Ring.  266;  Lee  v.  Wyee,  85  Conn. 
884;  Sfiaw  v.  Ifev>eU,  1  R.  I.  498. 

In  McCahiU  v.  Mehrbaeh,  87  Hun,  504,  a  letter  referring  to  a  bill  which  the 
writer  owed  for  services,  and  a  promise  to  see  the  creditor  and  show  him  what 
he  owed  him  and  to  pay  it,  held  sufficient. 

In  Barnard  v.  BarihoUmew,  22  Pick.  291,  the  court  said:  "  However  cor- 
rect  the  position  may  be,  that  where  there  are  various  demands  subsisting 
between  tlie  parties,  it  is  incumbent  on  the  plaintiff  to  show  clearly  to  which 
of  them  the  acknowledgment  refers,  and  in  case  of  the  existence  of  two  dis- 
tinct claims,  one  of  which  was  collectible  by  law,  and  the  other  barred  by  the 
statute  of  limitations,  it  might  well  be  presumed,  in  the  absence  of  all  evi- 
dence applying  it  specifically,  that  the  acknowledgment  applied  to  the  one 
legally  collectible,  rather  than  to  that  which  was  barred  by  the  statute  of 
limitations,  yet  in  the  present  case  this  objection  does  not  seem  properly  to 
arise,  because  the  account  of  the  plaintiff  to  which  the  new  promise  is  to  be 
applied  is  one  continuous  demand,  being  the  book  account  of  the  plaintiif 
extending  through  a  series  of  years,  with  credits  to  the  defendant,  and  as  to 
which  there  are  no  rests,  nor  have  there  been  any  balances  struck  between 
tlie  parties  daring  the  period  of  the  charges.  The  new  promise  may  ander 
the  circumstances  of  this  case  be  properly  applied  to  the  entire  account  ou  the 
books  of  the  plaintiff." 
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(47  Ark.  17&) 
Marriage  —  tenancy  by  curtesy. 

A  statute  giving  married  woman  the  exclusive  ownership  and  control  of  theii 
real  estate  does  not  abolish  the  right  of  tenancy  by  curtesj. 

TIJECTMENT.     The  opinion  states  the  case. 
W.  N.  May  and  Hall  <6  Carter^  for  appellant. 

« 

Davis  <&  Bulloch  and  Jacoway  £  Jacoioay,  for  appellees. 

Cock  RILL,  C.  J.  The  action  in  this  case  is  ejectment.  Mary 
Jane  Wicker,  acquired  title  to  lands  in  the  controversy  by  descent 
from  her  father  in  1861.  In  1881,  being  still  seised  in  fee  of  the 
lands,  she  intermarried  with  John  L  Ljincaster,  the  appellee.  A 
child,  capable  of  inheriting  the  estate,  was  born  alive  of  this  mar- 
riage, and  in  1883  the  wife  died  without  living  issue,  and  without 
makmg  or  attempting  to  make  any  disposition  of  the  land.  The 
husband  continued  in  possession,  when  the  appellant,  who  is 
admitted  to  be  the  vendee  or  the  rightful  heir  at  law,  brought  this 
action  against  him.  The  appellee,  who  is  the  husband,  in  his 
answer  set  forth  the  facts  substantially  jis  stateil.     A  dcmuri-er  tu 
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the  anavt^r  was  orerrakd,  the  plaintiff  fioJsiiiitted  to  th«  ].ndigiii€Bt 
4iikI  appealed. 

The  qaestkia  is,  hu  otcrtes^  been  aboliahad  by  the  married 
woman's  enabling  parovisions  contained  in  the  GoDBtitntion  and 
£kitnt(».     Art  9^  g  7,  ef  the  Coastitatian  of  1874  is  as  followB: 

*'  The  real  and  peraonal  propetty  of  any  feme  covert  m  thia 
State,  aeqniied  eitiaer  betoe  or  after  marriage,  whether  by  gift, 
grant,  deriea  ov  otherwise,  shall,  so  long  aa  she  may  choose,  be 
and  remain  her  separate  estate  and  property,  and  may  be  devised, 
bequeathed  ee  eonveyed  by  her,  the  suns  as  if  she  were  a  feme 
soiey  and  the  same  shall  net  be  snbject  to  the  debts  of  her  hua- 
ImodJ' 

Section  4624,  Mansfield's  D^est,  whieh  is  taken  from  the  act  of 
April  28,  1873,  declares  that  the  pi'operty  of  a  married  woman^ 
tegi^her  with  the  rents  and  profits  thereof,  wliether  acquired  belore 
or  after  marriage, ''  diaU  notwithstanding  her  marriage  be  and  re- 
main her  aoie  and  separate  pcoiKrty,  and  may  be  ueod,  collected 
^nid  inveeted  by  her  in  hex  own  name,,  and  shall  uak  be  subject  to 
the  interference  and  control  of  her  hnAand  or  liable  for  hit  debts/' 

Curtesy  has  not  been  the  sabjeet  of  legialatiTe  enactment  in  this 
State,  and  the  common  law  npoa  that  subject  prevatlsy  except  as 
modified  os  changed  by  the  proTisions  above  (fuated»  They  contain 
no  express  exelosion  of  the  husband's  marital  rights  in  the  deceased 
wife's  jnroperty,  and  if  the  incidents  of  marriage  as  recognised  by 
oommon  law  are  abrogated  by  them,  it  is  becanse  the  riglits  which 
they  seeure  toth^wife  are  incoosiiytent  with  the  husband's  common- 
law  rights.  To  the  extent  of  the  inconsistency  between  the  posi- 
tive provisions  of  the  law  and  the  rales  of  the  common  law  tiie  lat- 
ter must  of  course  jriddand  giro  place  to  the  former.  That  tJie  wife 
may  hold  her  lands  to  her  separate  use,  free  from  the  interference 
of  her  husband  and  hia  creditors,  is  pkdn  from  the  terms  of  the 
written  law.  In  the  aberace  of  regulating  statutes,  or  constitu- 
tional prarinons,  she  wonld  not  enjoy  these  rights,  for  the  immedi- 
ate effect  of  eoT^erture  wonld  be  to  invest  the  husband  with  the 
nsixfruatef  her  real  estate,  and  upon  the  birth  of  issue  eapaUe  of 
inheritiiig' the  estate,  he  would  talce  an  enlarged  life  interest  in  it^ 
and  wonld  bcoome  what  was  termed  a  tenant  bj  the  cnrtesy  initiate, 
with  power  to  oonvay  his  estate  without  the  wife's  coacnrcence. 
That  it  was  the  purpose  of  the  pcovbions  quoted  to  aboiish  thia 

featnic  cf  tiie  tenancy  by  the  cartesy,  and  tberebr  exclude  the 
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rights  of  the  hnsband  daring  coverture,  their  terms  leave  no  room 
to  doubt.    Hitz  V.  Nat.  Banky  111  U.  S.  729-31. 

Tlie  same  result  was  easily  reached  before  the  enactmcents  referred 
to,  by  a  conveyance  to  the  wife,  or  to  a  trustee,  for  her  sole  and 
separate  use;  and  the  intention  of  the  grantor  in  such  conveyances 
to  modify  or  totally  exclude  the  husband's  marital  rights,  as  gath- 
ered from  the  language  employed,  was  the  test  of  the  interest  that 
be  acquired  in  the  lands  so  held  by  his  wife.  It  was  always  admit- 
ted that  the  question,  in  courts  of  equity  at  least,  was  one  not  of 
power  to  exclude  the  oi*dinary  marital  rights  of  the  husband,  but 
of  intention.  It  accordingly  became  a  settled  rule  that  if  a  legal 
or  equitable  estate  of  inheritance  was  limited  simply  to  the  separate 
use  of  a  married  woman,  no  intention  was  manifested  to  exclude 
the  husband^s  ultimate  estate,  .and  upon  issue  born  alive  and  death 
of  the  wife,  he  took  his  curtesy  out  of  it.  The  fact  that  the  rents 
and  profits  were  expressly  secured  to  the  wife's  separate  use  and 
the  estate  in  terms  exempted  from  liability  for  the  husband's  debts, 
it  is  said,  did  not  alter  the  rule.  And  the  stime  was  true  of  a  like 
estate  settled  upon  the  wife,  or  in  trust  for  her,  with  power  to  con- 
vey or  to  direct  by  will  or  otherwise  the  person  to  whom  the  land 
should  be  conveyed,  if  at  her  death  the  power  remained  unexecuted. 
The  cases  all  concede  that  the  intention  of  such  conveyances  to  cut 
off  the  husband's  rights  after  the  death  of  the  wife  must  in  some 
form  be  expressed  or  clearly  implied  to  have  that  effect.  This  was 
ordinarily  done  either  by  stipulating  that  the  husband  should  not 
be  tenant  by  the  curtesy  of  the  lands  conveyed,  or  else  by  passing 
the  i)roperty  immediately  upon  the  wife's  death  to  her  heirs  or 
appointee.  Gushing  v.  Blake,  30  N.  J.  Eq.  689;  Stokes  v.  McKib- 
heuy  13  Ponn.  St.  267;  Carter '^.  Dale,  3  Lea,  710;  8.  o.,  31  Am.  Rep. 
600;  Tremmel  v.  Kleiboldt,  75  Mo.  255;  Praz&r  v.  Hightowe}\  12 
Hcisk.  94;  Morgan  v.  Morgan^  5  Madd.  410. 

If  the  settlement  or  trust  deed  to  the  wife's  separate  use  did  not 
plainly  exclude  the  husband's  participation  after  the  wife's  death, 
the  restriction  was  construed  by  the  courts  to  extend  to  the  period 
of  coverture  only,  and  as  the  matter  of  his  total  exclusion  was  a 
thing  to  be  accomplished  merely  by  the  expression  of  the  intention, 
the  conveyance  was  not  construed  to  divest  the  husband's  rights 
further  than  the  terms  strictly  required,  and  words  of  doubtful 
import  were  not  permitted  to  have  that  effect. 

The  provisions  of  the  statute  law  restricting  the  marital  rights 
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of  the  husband  stand  upon  a  like  footing  and  have  been  so  likened 
and  construed  in  most  of  the  jurisdictions  where  the  question  haa 
arisen,  the  statutory  or  constitutional  provision  being  held  to 
occupy  the  place  of  the  conveyance  which  created  the  separate  use. 

The  interest  of  the  wife  under  the  enabling  acts  is  not  essentially 
different  from  that  which  subsists  in  relation  to  her  separate  estate 
when  created  by  settlement  or  deed  of  trust.  It  is  declaim!  by  our 
law  to  be  her  sole  and  separate  property,  subject  to  be  conveyed  or 
devised  by  her,  as  though  she  were  a  f&ine  sole,  and  the  language 
of  the  law  may  have  full  effect  as  like  language  in  a  deed  would 
have  without  impairing  the  right  of  the  husband  in  the  enjoyment 
of  the  estate  after  the  death  of  the  wife.  It  protects  her  estate 
during  her  life;  it  does  not  at  her  death  purport  to  affect  the  law 
of  succession.  There  is  no  reason  of  public  policy  which  i*equires 
that  the  law  should  be  differently  construed,  and  the  common-law 
incidents  of  marriage  are  swept  away  only  by  express  enactment  or 
necessary  implication.  Berths  v.  Jfufian,  02  N.  Y.  160;  s.  c,  44 
Am.  Eep.  361;  Robinson  v.  EagUy  29  Ark.  202. 

If  the  f  ramers  of  the  law  intended  a  different  construction  it 
would  have  been  easy  to  accomplish  it  either  by  expressly  abolishing 
curtesy,  or  by  directing  a  different  succession  on  the  death  of  the 
wife.  But  under  the  provisions  of  the  law  quoted,  and  the  con- 
stmiction  that  we  have  heretofore  placed  upon  it,  whatever  interest 
the  husband  may  acquire  in  the  lands  of  his  wife  by  marriage  may 
be  swept  away  by  her  subsequent  conveyance  or  devise  of  them. 
Bagley  v.  Fletcher,  44  Ark.  153;  Milwee  v.  Mihvee,  44  Ark.  112; 
Roberts  v.  Wilcoxson,  36  Ark.  355. 

In  the  same  manner  could  she  defeat  the  possibility  of  curtesy  in 
her  separate  estate  before  the  statute,  by  conveying  or  causing  it  to 
be  conveyed  away  in  pursuance  of  a  power  granted  to  her  in  the  in- 
strument. 

The  rule  therefore  under  our  law  is,  and  it  is  the  established  doc- 
trine under  similar  laws,  with  few  exceptions,  that  while  the  hus- 
band is  excluded  during  the  wife's  life  from  the  control  of  or  inter- 
ference with  her  separate  real  estate,  yet  the  right  of  curtesy  is  left 
to  him  in  so  much  of  it  as  remains  undisposed  of  at  her  death. 
Kelly  Cont.  Mar.  Women,  94-95;  1  Bish.  Mar.  Women,  §§  147, 150; 
Schouler  Husb.  and  Wife,  §  423;  Johnson  v.  Cummins,  16  N.  J.  Ec|. 
97;  Porch  v.  Fries,  18  N.  J.  Eq.  204;  Prall  v.  Smith,  31  N.  J.  L* 
244;  Hatfield  v.  Sneden,  54  N.  Y.  280;  B&i^tles  v.  Ntman,  92  N.  Y. 
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IGO;  s.  G^  44  Ain.  Bep.  3tii;  Mtn-Uu  v.  Rolmn,  65  UL  12d;  a.  c,  16 
Auu  Kepw.  5^8;  CW^  v.  Fcf/*  MipeF,  44  lU;  58;  LsggM  y.  McCM^ 
laud,  39'04ii€  SL  624;  HB/mh  v.  JSi^^r,  76  Penn.  St.  280;  iS/0to«ri 
V.  AW^,  50  MuB^  776;  ibiM/iM  v.  Gasaall,  7  Jones,  161. 

Ill  the  caae  at  bar,,  ujioa  the  death  of  the  wife,  the  estate  Tested 
ill  her  hpir  siLbjeet  to  the  iatervenuig  pajrtiealar  estate  of  the  appel- 
lee as.  tenant,  by  the  enrteay*  He  thsrefora  holds  sn  estate  in  the 
Linds  for  his  life,  and  the  plaintiff  is  not  entitled  to  the  possession. 

Let  the  judgment  ba  affiimad. 


W(K9£BiMr  UHJON  Tm<SCFRAPft  CoMPAinr  ¥.  COB&. 

(47  Ark.  844) 

I'elagifitphm —  UmUi%tiatL  of  Hahiliiy  — Uatutorif  jwnfl% 

A  condition  on  a  telegrapli  blank  that  the  company  shall  not  be  liable  for  any 
claim  of  <kiinages  anleav  presant^d  wUrhiD  sisty  daysr  does^noC  leliaiM  from  a 
hrjLtutury  penalty  ier  ttngVig>ja>  delay  in  iraDasBdAtiiig  or  dMveno^ 


VCriON  for  statutory  penalty.     Tha  opinion  states  the  case* 
The  xxlaintiff  bad  j^adgment  below. 

r.  M,  i&  0.  B,  Rose,  for  appellant. 

George  H,  Sanders  and  Joseph  W,  Martin,  for  appeHee. 

SMiTtt,.  J.  This  action  was  to  reoorev  the  atatntosy  poiaify  of 
$l(K>for  ucgUgent  delay  in  the  delivery  of  a  telegmin.  The  de- 
le ujse  '.van  that  the  plaintiff  had  not  ejshibited  his  demand  within 
sixty  days  from  the  time  he  sent  the  message.  There  was  a  jury 
tri?i}  and  the  plaiintiff  had  a  rerdict  and  juc^^enU 

The  iT»es8age  wmsi  reoelTed  fee  tiansmisnoA,  subject  to  the  follow- 
ing condition^,  whieh  was.  printed  on  the  blank  form  >  farniahed  by 
the  ceotpany: 

''  The  coasiiaay  will  meit  be  liable  fcur  damages  in  any  ease  when 
the  claim  is  not  pmsetrted  in  wrising^  within  sixty  days  after  send* 
ing,  the  meesage/' 

And  it  was  admitted  that  the  plmitiff  had  made  no  olsink  before 
bri  iigi  iig  his  action  which  was  six  twouths  after  the  message  was  sent* 


MAY  TEKM,  188C.  757 

Western  Union  Telegmpli  Company  v.  Cobb. 

The  rejection  of  the  following  prayer  is  the  only  «Tror  assigned 
here:  '^  If  you  find  that  the  plaintiff's  message  was  written  upon  a 
telegi'aph  blank  upon  which  was  printed  a  condition  ezompting  the 
company  from  liability  nnless  a  demand  in  writing  was  presented 
within  sixty  days  after  the  sending  of  the  message,  and  if  you  find 
that  no  demand  in  writing  was  presented  by  the  plaintiff  within 
that  time,  you  will  find  for  the  defendant." 

In  W.  U.  Tel  Co.  v.  Jones,  95  Ind.  228;  s.  c,  48  Am.  Bep.  713, 
this  point  was  ruled  in  fayor  of  the  telegi'aph  company.  It  was  said 
that  "  claims  "  is  a  word  of  very  extensive  signification,  cmhi*acing 
every  species  of  legal  demand;  that  the  word  **  damages  *' means 
that  which  is  assessed  in  the  plaintiff's  favor  as  the  amount  of  his 
recovery;  and  that  the  penalty  given  by  the  statute  is  in  this  sense 
damages,  it  being  recoverable  not  by  public  prosecution,  but  by  a 
civil  action  in  the  name  of  the  sender  of  the  message,  in  which  the 
public  has  no  interest. 

But  with  due  deference  to  that  learned  court,  we  were  rniabie  to 
assent  to  its  conclusion  or  its  train  of  reasoning.  The  notice  for 
which  the  company  stipulated  was  a  claim  for  damages.  By  dam- 
ages we  understand  the  indemnity,  or  composition  in  money,  which 
the  law  gives  to  the  injured  party  for  the  breach  of  a  contract  or  a 
duty.  In  theory  they  are  precisely  commensurate  with  the  injury 
received,  except  in  the  case  of  exemplary  damages,  or  smart  money,, 
where  some  element  of  fraud,  malice,  gross  negligence,  or  oppres- 
sion, enter  into  the  controversy.  A  penalty,  on  the  other  hand,  is 
the  punishment,  generally  pecuniary,  infiicted  by  a  law  for  its  vio- 
lation. It  has  no  reference  to  the  actual  loss  sustained  by  him  who 
sues  for  its  recovery.  Field  Dam.,  §  2;  2  Greenl.  Ev.,  §  223;  Bou- 
vier  Ljiw  Diet.,  sub  nom  Penalty. 

As  the  object  of  the  statute  is  not  to  recompense  the  plaintiff  for 
the  actual  damage  he  has  suffered,  but  to  quicken  the  diligence  of 
telegraph  companies  in  the  transmission  of  dispatches,  it  follows 
that  this  cannot  be  considered  an  action  for  damages.  The  plain- 
tiff does  not  seek  reparation  proportioned  to  the  loss  or  inconven- 
ience to  which  he  has  been  subjected;  but  to  recover  a  penalty,  the 
amount  of  which  is  fixed  by  statute,  regardless  of  the  fact  whether 
his  loss  be  great  or  small.  He  neither  alleges,  nor  proves,  actual 
damans;  nor  was  it  necessary  to  do  so.  Z,  R.  £  Ft,  S.  Teh  Co,  v. 
DaviSy  41  Ark.  79;  W,  U.  Tel  Co,  v.  Buchanan,  35  Ind.  429;  s. 
c,  9  Am.  Rep.  774;   W,  U.  Tel  Co,  v.  Adams,  87  Ind.  698;  s.  c, 
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44  Am.  Kep.  776;  W.  U,  Tel.  Co.  v.  Pendleioriy  95  Ind.  12;  s.  c, 
48  Am.  Bep.  692. 

>jor  can  the  statutory  peualty  be  considered  as  in  the  nature  of 
liquidated  damages.  This  phrase  is  confined  to  cases  where  the 
extent  of  the  damages  has  been  determined  by  anticipatory  agree^ 
ment  between  the  parties. 

The  only  claim,  to  notice  of  which  the  company  was  entitled 
under  the  clause  in  question,  was  a  cause  of  action  sounding  in 
•damages  —  not  debt  for  a  penalty.  The  plaintiff  had  no  such 
<)laim  to  present.  As  the  message  related  to  a  family  matter,  it  is 
probable  the  failure  to  deliver  promptly  caused  no  pecuniary  detri- 
ment. The  necessity  for  speedy  information  may  exist  equally  in 
both  cases,  viz.,  to  enable  the  company  to  ascertain  the  true  cause 
of  the  miscarriage,  before  time  has  obliterated  the  facts  from  human 
memory.  But  the  language  of  the  stipulation  does  not  cover  both 
oases;  and  it  will  not  be  presumed  the  parties  intended  something 

they  have  not  expressed. 

JudgfuetU  affiii»ied. 


CoLLiEB  V.  Davis. 

(47  Ark.  m.) 
Assignment  for  eredUor8  —  void  eondiUons. 

An  assignment  for  creditors  is  void  for  providing  that  no  crediu>r  shall  par- 
ticipate unless  he  accepts  his  share  in  full  satisfaction,*  and  for  not  desig- 
nating a  time  witliin  wLiich  they  are  to  come  in,  and  for  providing  that  tlie 
trust  shall  be  administered  and  closed  under  the  supervision  of  ibe  assenting 
creditors. 

REPLEVIN.     The  opinion  states  the  case.     The  defendant  had 
judgment  below. 

Jacoway  &  Jacowayy  for  appellant. 

Hall  S  Carter y  for  appellee. 

Smith,  J.    HcGuire,  in  1884,  made  an  assignment  for  the  bene- 


*  See  Qreelff  v.  Dixon,  ante,  678. 
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fit  of  his  creditors.  The  deed,  after  reciting  that  the  maker  is 
indebted  in  a  sum  far  beyond  his  ability  to  pay,  conveys  to  the 
trnstee  certain  goods,  wares  and  merchandise,  which  are  particu- 
larly described  in  an  accompanying  schedule,  and  all  the  debtor's 
choses  in  action.  The  trustee  is  empowered  to  sell  the  goods,  on 
the  best  terms  he  can,  consistently  with  the  statute,  to  collect  the 
debts,  and  apply  the  proceeds  ratably  among  the  creditors.  But 
no  creditor  is  to  participate  in  the  distribution  of  the  assets,  unless 
he  will  accept  his  share  in  full  satisfaction  of  his  claim.  And  the 
assignment  is  to  bo  settled  and  closed  up  under  the  directions  of 
the  creditors  who  assent  to  the  same. 

The  assignee  filed  his  inventory  and  bond  in  the  proper  court, 
took  possession,  and  notified  creditors  of  the  date,  terms  and  condi- 
tions of  the  assignment,  as  well  as  of  assets  and  liabilities.  A  majority 
in  number  and  value  of  creditors  promptly  expressed  their  acqui- 
escence in  the  arrangement;  but  four  creditors  sued  out  attach- 
ments. Under  these  writs  the  sheriff  seized  the  goods.  The  as- 
signee brought  replevin,  and  on  a  trial  before  the  court  without  a  . 
jury,  the  assignment  was  declared  void  and  the  defendant  had 
judgment. 

The  only  evidence  introduced,  besides  the  deed  and  schedule^ 
was  an  agreed  statement  of  facts.  From  this  it  appeared  that  Mc- 
Guiro  was  insolvent,  at  the  time  of  the  assignment,  and  in  such 
confirmed  ill  health  that  he  had  despaired  of  his  life.  The  assign- 
ment included  all  of  his  property  which  was  subject  to  execution. 
The  claims  of  assenting  creditors  aggregated  $800.87,  while  those 
of  attaching  creditors  were  $779.19.  The  assignee  had,  by  consent 
of  all  parties  in  interest,  sold  the  goods,  and  the  net  proceeds  in  his 
hands,  after  deducting  all  expenses,  were  $612.18;  for  which  sum, 
it  was  agreed,  judgment  might  be  rendered  against  him  and  his 
sureties  in  the  replevin  bond,  if  the  court  should  find  that  the  de- 
fendant was  entitled  to  a  return  of  the  goods. 

As  the  deed  is  in  all  substantial  respects,  a  copy  of  the  one  which 
is  set  out  in  Clayton  v.  Johnson,  3G  Ark.  40G;  8.  c,  38  Am.  Bep. 
40,  we  are  under  the  necessity  of  re-examining  the  grounds  of  that 
decision.  It  is  always  a  misfortune  for  a  court  to  change  front  on 
a  question  which  may  affect  property  rights  acquired  since  the  rule 
was  announced.  And  it  is  sometimes  doubtful  whether  more  mis- 
chief will  be  produced  by  adhering  to  an  error,  or  by  retracting  it. 
The  case  has  stood  for  more  than  five  years,  although  it  was  never 
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satisfactory  to  the  profession.     It  is  however  indefensible  in  pnn- 
ciple,  and  it  w&s  decided  Hgsinst  the  clear  weight  of  authority. 

In  that  case  the  single  objection,  that  was  raised  below,  or  con- 
sidered here,  was  to  the  provision  that  no  creditor  shonld  partici- 
pate in  the  assets  nnless  he  would  accept  his  sliare  in  full  satisfiBC- 
tion  of  his  claim.  No  directions  were  given  for  the  disposition  of 
any  surplus  after  satisfying  the  creditors  who  tu5ceded  to  these 
terms.     And  it  was  held  this  did  not  vitiate  the  assignment. 

It  seems  to  be  admitted,  in  the  reasoning  of  the  court,  that  if 
the  debtors  had  e^cpressly  reserved  to  themselyes  the  surplus  this 
would  have  been  fraudulent.  It  is  said:  *^ There  being  no  statnte 
in  this  State  prohibiting  rt,  there  is  nothing  in  the  general  statnte 
against  fraudulent  convcjrances  which  can  be  construed  to  prevent 
a  debtor  from  assigning  all  of  his  property,  without  reservation  or 
benefit  to  himself,  to  a  trustee  for  the  payment  of  his  debts,  with  a 
stipulation  for  a  release." 

Now,  if  no  disposition  of  the  surplus  is  made,  a  trust  results  to 
the  maker  by  implication  of  law.  And  so  far  as  the  validity  of  the 
instrument  is  concerned,  wo  can  perceive  no  solid  distinction  be- 
tween an  express  and  an  implied  reservation.  In  one  case,  as  mueh 
as  the  other,  the  assignment  hinders  and  delays  creditors  in  their 
remedies  and  endangers  the  ultimate  collection  of  their  debts.  It 
puts  the  property  beyond  the  reach  of  judgments  and  executions, 
into  the  hands  of  an  assignee,  chosen  not  by  themselves,  bnt  by 
the  debtor.  It  is  locked  up  until  the  trusts  of  the  deed  are  satis- 
fied, and  whatever  remains  is  returned  to  the  debtor  in  money  —  a 
form  which  is  ordinarily  intangible  and  inaccessible.  Accordingly, 
those  courts  which  condemn  express  reservations  of  the  surplus 
have  uniformly,  so  far  as  our  researches  extend,  held  that  implied 
reservations  are  equally  as  bad.  Dana  v.  LvUy  17  Vt.  390,  Mai- 
calm  V.  Hodges,  8  Md.  418;  Bridges  v.  Hindes^  16  Md.  104;  Whed- 
bee  V,  Stewart,  40  Md.  414;  Atkinson  v.  Jordan,  5  Ohio,  178;  8.  c, 
24  Am.  Dec.  281 ;  Ilenderfton  v.  Bliss,  8  Ind.  100. 

In  New  Yoric,  and  perhaps  in  every  other  jurisdiction  where  the 
question  has  arisen,  except  those  mentioned  in  Clayton  v.  Johnson, 
the  invalidity  of  assignments,  stipulating  for  a  release  as  a  condition 
of  receiving  any  benefit  under  the  assignment,  has  been  established. 
And  it  is  a  remarkable  fact  that  in  an  opinion  prepared  by  the  late 
chief  justice,  the  drift  of  the  decisions  on  this  subject  in  eeveml 
States  has  been  totally  niisapiTTohcnded.     Having  himself  a  high 
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Teneration  for  precedents,  no  judge  waa  ever  more  diligent  hi 
searching  for  them,  or  more  carefnl  in  weighing  them,  or  more 
accu'^te  in  stating  the  resmlt  of  them. 

The  Abftbama  cases  do  not  snstain  the  positron  assumed  by  the 
court  Take  for  instance,  W^st  y.  Snodgrass,  17  Ala.  549.  The 
head-note,  which  correctly  summarizes  the  principle  decided,  is  iw 
follows:  "A  deed  of  assignment,  by  an  insolvent  debtor,  which 
provides  that  the  preferred  creditors  are  not  to  enjoy  its  benefits 
unless  they  accept  of  its  provisions  in  full  satisfaction  of  their 
debts,  and  that  if  any  of  them  refuse  to  accept  they  shall  fee 
•excluded,  and  the  pro  rata  share  to  which  they  would  have  been 
entitled,  had  they  acoepted,  shall  be  paid  to  another  specified 
creditor,  and  which  makes  no  provision  as  to  the  disposttaon  of  any 
ffsrplus  that  may  remain  in  the  event  all  the  preferred  creditors 
shall  refuse  to  accept,  after  paying  the  derbt  of  the  rasidusry 
creditor,  is  fraudulent  and  void  on  its  face.'' 

Compare  also  Orimshaw  v.  Walker^  VZ  Ala.  101,  anid  Hmvis  v. 
Garner,  12  Ala.  664,  which  are  not  mentioned  in  the  opinion. 

The  case  of  McCkM  v.  Hinkley,  4  Oill,  1^^8,  and  Ketilewell  v. 
SUwart,  8  Gill,  502,  were  virtually,  though  not  expressly,  over- 
ruled in  Oreen  v.  Trieber,  3  Md.  11,  and  Lof^aion  v.  Oaither, 
Z  Md.  40.  in  the  later  case  of  Malcolms.  BoSffes,  8  Md.  418,  the 
syllabus  is  as  follows:  '*  An  implied  Teservation  of  the  eurplns, 
after  paying  the  releasing  or  preferred  creditors,  to  the  grantor, 
avoids  the  deed  equally  with  an  express  reservation,  and  the  court 
cannot  look  outside  of  the  deed  to  ascertain  whether  there  will  be 
a  Borplus  or  not.'*  See  also  Bridges  v.  Hindes,  16  Md.  101;  Whed-^ 
bee  V.  Stewart,  40  JMd.  414. 

The  case  of  Hall  v.  Dentson,  17  Vt.  310,  countenances  stipula- 
tions for  a  release,  as  a  condition  of  preference,  but  not  as  a  condi- 
tion of  participation  in  the  debtor's  assets.  The  assignment  did 
not  attempt  to  exclude  from  all  benefit  under  it  such  creditors  as 
would  not  release  their  debts,  but  on  the  contrary,  provided  for 
the  division  of  all  property,  remaining  after  paying  preferred 
creditors,  pro  rata  among  all  the  creditors. 

In  Dana  v.    Lull,  17  Vt.   390,  the  head-note  is  as  follows: 

"  When  a  debtor  makes  a  vohintary  assignment  of  all  his  property 

to  a  trustee  fcvr  the  benefit  of  certain  of  his  creditors,  who  are 

specified,  and  does  not  provide  that  the  surplus  shall  be  distributed 

among  all  his  creditors,  but  there  is  either  an  express  reservation 
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of  the  surplus  to  himself,  or  no  direction  given  as  to  the  snrpluSy 
the  eflfect  of  which  would  be,  by  implication  of  law,  a  resalting 
tnist,  as  to  the  surplus,  to  himself,  such  assignment  is  fraudulent 
jjer  80  and  void.  And  this  is  so,  notwithstanding  it  appears  in  the 
end  that  the  property  assigned  was  not  sufficient  to  pay  all  the 
debts  duo  to  the  creditors  named  in  the  assignment."    ♦    ♦    * 

The  great  names  of  Marshall  and  Story  are  appealed  to,  in  C//ry- 
lon  Y.  Johnson,  as  favoring  the  view  adopted  by  the  court.  But  au 
examination  of  their  opinions,  in  Brashear  v.  Wes/,  7  Pet  608, 
and  in  Ilahey  v.  Wliitney,  4  Mason,  206,  shows  that  they  reluct- 
antly, and  against  the  convictions  of  their  better  judgmenk,  fol- 
lowed the  local  law  of  Pennsylvania  and  of  Massachusetts. 

The  case  of  Clayton  Y.Johnson,  supra,  is  on  this  point  overruled. 

We  are  further  of  the  opinion  that  the  deed  under  consideratioQ 
is  void,  because  it  specifies  no  time  within  which  creditors  are  to 
accept  the  provision  made  for  them  and  surrender  their  debts. 
The  assignee  can  never  know  when  he  is  to  begin  to  make  distribu- 
tion. He  cannot  tell  what  anv  creditor's  share  will  be,  until  he 
knows  what  creditors  are  coming  in.  And  as  the  time  for  signify- 
ing their  election  is  unlimited,  distribution  may  be  indefinitely 
delayed.  2  Kent  Com.  *53-L;  Burrill  Assignments  (4th  ed.),  275; 
Bump.  Fraud.  Con  v.  (3  ed.)  440;  Pearpoint  v.  Oraham,  4  Wash. 
232;  Henderson  v.  Bliss,  8  Ind.  100;  Mayer  v.  Shields,  59  Miss. 
107. 

Another  fatal  defect  is  that  the  deed  provides  the  trust  shall  be 
administered  and  closed  up  under  the  supervision  of  the  creditors 
who  assent  to  it.  The  effect  of  this  clause  is  to  give  a  bare  majority 
of  assenting  creditors  complete  control  and  power  to  keep  the 
estate  open  as  long  as  they  choose.  Creditors  who  are  injured  by 
the  delay  would  have  no  redress,  because  the  assignee  is  executing 
his  trust  according  to  its  terms.  The  statute  prescribes  the  duties 
of  the  assignee;  and  an  assignment  is  fraudulent  which  vests  in 
him  any  discretionary  powers,  or  which  directs  or  authorizes  him 
to  dispose  of  the  property  assigned,  or  to  settle  up  the  estate  in  a 
manner  different  from  that  pointed  out  in  the  statute.  Jaffray  v. 
McGeehee,  107  U.  S.  361;  Raleigh  v.  Griffith,  37  Ark.  150;  Leah  y. 
Roth,  39  Ark.  66;  Schoolfield  y.  Johnson,  11  Fed.  Rep.  297. 

Judgment  affirmed. 
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(47  Ark.  878. 
CorUract — iUegal  —  lottery. 

The  owner  of  property,  who  disposes  of  it  by  lottery,  may  recover  it  from  the 

drawer. 

REPLEVIN.     The  opinion  states  the  case.    The  defendant  had 
judgment  below. 

J.  M.  ffill,  for  appellant. 
0.  W,  Walkins,  for  appellee. 

Battle,  J.  This  is  an  action  of  replevin  to  recoTer  the  posses- 
sion of  two  horses.  There  is  no  controversy  about  the  facts  in  the 
case.     As  proven  on  the  trial,  they  are,  substantially  as  follows: 

On  the  25th  day  of  December,  1884,  the  appellant,  George  W. 
Martin  was  the  owner  of  two  horses.  lie  determined  to  dispose 
of  them  by  lottery,  and  for  that  purpose  sold  two  hundred  and 
fifty  tickets  at  $1  each,  James  Hodge,  the  appellee,  being  one  of  the 
})nrchasers.  Afterward,  on  the  night  of  the  2dth  of  December, 
1884,  the  lottery  took  place  in  Eureka  Springs  of  this  State.  Three 
men  were  selected  to  manage  and  conduct  the  drawing.  Two  hun- 
dred and  forty-nine  white,  and  one  black  marbles  were  placed  in  a 
revolving  keg.  A  boy  was  blind-folded;  the  judges  turned  the 
keg,  and  the  boy  drew  a  marble  from  the  keg.  Each  marble  was 
numbered  in  the  order  drawn.  The  owner  or  holder  of  the  ticket 
bearing  the  number  of  the  black  marble  was  to  be  the  owner  of  the 
horses.  As  each  marble  was  drawn  the  judges  would  turn  the  keg, 
and  then  the  boy  would  draw  another  marble.  The  judges  continued 
to  turn  the  keg  and  the  boy  to  draw  one  marble  at  a  time  until  tlio 
seventieth  drawing  when  the  black,  marble  was  drawn,  and  some 
one  exclaimed,  ^Hucky  Jim  Hodge/*  Hodge,  then,  quickly  went 
out  of  the  house  where  the  drawing  took  place,  and  without  ex- 
hibiting his  tickets,  took  possession  of  the  horses,  which  Martin 
had  hitched  near  by,  and  he  and  one  Bollinger  rapidly  rode  them 
away  and  put  them  in  Hodge's  stable,  no  one  expressly  objectmg 
to  tlieir  doing  so.     It  was  soon  discovered  that  Hodge  was  not  the 
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owner  or  holder  of  ticket  No.  70,  but  that  one  Turk  Moore  was. 
Hodge  admitted  he  was  not,  and  does  not  now  claim  that  he  ever 
was,  or  is.  Soon  after  that  discoTery,  and  on  the  night  of  the 
drawing,  Martin  demanded  of  Hodge  the  possession  of  the  horses 
and  he  refased  to  give  them  up.  On  the  same  night  Martin  com- 
menced an  action  of  replevin  against  Hodge,  before  a  justice  of 
the  peace,  ior  the  possession  of  the  horses,  ^nd  about  midnight  the 
constable,  who  executed  the  order  of  delivery,  took  possession  of. 
them.  ^'  But  the  next  day  he  went  to  the  oflSce  of  Hodge's  at- 
torney, in  whose  office  iras  also  the  office  of  the  justice  of  the  peace 
before  whom  the  cause  was  pending^  and  said  he  did  not  want  to 
have  any  thing  more  to  do  with  the  affair,  and  dismissed  the  suit 
and  told  the  constable,  then  present,  that  he  would  let  Hodge  and 
Moore  fight  it  out,  and  to  return  the  horses  to  Hodge,"  which  the 
constable  did.  Afterward,  on  the  same  day,  upon  reconsideration, 
he  chaQ;ged  his  mind,  and  brought  this  action  for  the  same  horses. 

Among  the  instructions  given,  the  court  instructed  the  jury  as 
follows:  *^  It  plaintiff  had  parted  with  possession  of  the  property 
in  controversy  to  defendant,  at  or  before  the  beginning  of  this  suit, 
and  intended  so  to  part  with  it,  either  by  delivering  to  Hodge  or 
authorizing  the  delivery  thereof,  you  will  find  for  defendant.  As 
to  whether  plaintiff  parted  with  his  property  or  the  poasessioa 
thereof,  you  are  to  determine  from  all  the  testimony.'' 

''  If  you  find  from  the  evidence  that  the  plaintiff  has  lost  all 
right  of  title  and  possession  to  the  horses  in  controversy,  and  is 
only  attempting  to  recover  the  possession  of  the  same  for  the  pur- 
pose of  furthering  a  violation  of  the  law,  such  as  a  lottery  is,  then  bo 
cannot  recover  and  your  vei*dict  must  be  for  defendant." 

And  refased  to  instruct  the  jury,  at  the  request  of  plaintiff,  iis 
follows: 

''  That  the  dismissal  of  the  foi*mer  suit  did  not  prejudice  plain- 
tiff's right  to  a  subsequent  suit  for  the  same  subject  matter;  and 
that  the  dismissal  of  the  former  suit  did  not  oonfer  any  right  upon 
defendant." 

*'  That  a  lottery  consists  in  the  distribution  of  prizes  by  chance; 
and  neither  the  title  nor  right  of  possession  to  property  oan  be  ac- 
quired thereby." 

A  verdict  was  returned  and  -a  judgment  was  rendered  in  favor  of 
<k»fcndant.  Plaintiff  moved  for  a  new  trial,  which  was  denied,  and 
iic  tiled  a  bill  of  exceptions  and  appealed. 
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It  is  a  well  settled  doctrine  that  *' every  contract  made  for  or 
about  any  matter  or  thing  which  is  prohibited  and  made  unlawful 
by  statute  is  a  void  contract,  though  the  statute  does  not  mention 
tli&t  it  shall  be  so,  but  only  inflicts  a  penalty  on  the  offender;  be- 
cause a  penalty  implies  a  prohibition,  though  there  are  no  prohibi- 
tory words  in  the  statute."  Bartlett  v.  Vinar,  Carthew,  252; 
Tucker  v.  Westy  29  Ark.  386. 

It  is  equally  well  settled  that  '^  no  court  will  Lend  its  aid  to  a  man 
who  founds  his  cause  of  action  upon  an  illegal  or  immoral  act*  If 
from  the  plaintiff's  own  showing,  or  otherwise^  the  cause  of  action 
appears  to  arise  ex  turpi  causoy  or  from  the  transgression  of  the 
positive  laws  of  the  country,  then  the  courts  say  he  lias  no  right  to 
be  assisted.  It  is  upon  that  ground  that  the  court  goes;  not  for  the 
sake  of  the  defendant,,  but  because  they  will  not  lend  aid  to  such  a 
plaintiff.^'  HoUman  v.  Johnson^  1  Cow.  341;  Nellis  v.  Clark,  4 
Hill,  424;  Merientbalr.  Skafer,  6  Iowa,  226;  Smith  v.  Bean, 
15  K.  R  577. 

The  test  to  detemdne  whether  a  plaintiff  is  entitled  to  recover  in 
action  lik«  this  or  not,  ia  his  ability  to>  establish,  bia  case  without 
any  aid  from  an  illegal  transaction.  li  his  claim  or  right  to  recover 
dopenda  onr  a  transaction  which  is  malum  in  sa  or  prohibited  by 
legislative  enactment,  and  that,  transaction  must  necessarily  be 
proved  to  make  out  his  case,  there  can  be  na  recovery.  Eiermun 
v.  RdtzsU  U  Watts  &  S.  181;  PMlen  v.  Clark,  19  Conn.  421;  a.  c, 
50  Am.  Dec  253;  Armstrong  v.  Toler,  II  WheaL  258. 

The  caee  of  Cutis  v.  Phahn,  2  How.  376,  is  illustrative  of  this 
rule.  In  that  case,  the  defendant,  Catts,  was  employed  by  the 
plaintiffs,  Phalen  and  Morris,  to  draw  out  of  a  lottery  wheel  the 
tickets  of  numbers  therein  to  be  deposited  by  plaintiffs,  with- 
out seleetion  and  by  chance,  it  being  understood  that  the 
tickets  of  numbers,  when  drawn  out  in  a  certain  order,  were  to 
determine  the  prizes  to  such  lottery  tickets  as  the  plaintiffs  had 
disposed  of,  or  still  held  in  theii*  own  hands  according  as  the 
tickets  of  numbers  so  drawn  out  corresponded  with  the  numbers 
on  the  face  of  such  lottery  tickets  respectively.  Catts,  after  his  em- 
ployment, emjdoyed  one  Hill  to  purchase  a  ticket  in  this  lottery 
for  him,,  hut  apparantly  for  Hill  himselL  Hill  purchased  the 
ticket  in  the  manner  he  was  employed,  and  delivered  it  to  Catts. 
Catts,  being  in  possession  at  the  ticket  purchased  for  him,  on  the 
day   of  the  drawings,  pretended  to  draw  out  of  the  wheel  tlie 
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right  to  tlie  horses.     Ilia  right  ta  recover  is  not  cL&pendent  on  thftt 
traoaaction. 

Martin's  right  to  recover  does  not  depend  on  any  disposition  he 
nrny  make  of  the  horses  in  controiFergj.  He  can.  give  them  away. 
If  the  consideration  of  the  gift  is  not  deemed  good  in  law,  the  gift 
will  be  only  void  as  against  creditora  and  purchasers.  Hodge,  so 
far  as  any  thing  appears  in  evidence,  would  not  have  a  right  to  com- 
plain in  any  kind  of  an  action.  He  certainly  has  not  in  this. 
Munsf.  Dig.,  §  3376. 

The  dismissal  of  the  first  action  of  replevin  should  not  prejudice 
plaintifiPs  right  to  the  horses.  He  was  compelled  to  restore  them 
to  the  possession  of  Hodge.  He  couM  not  dismiss  on  any  other 
condition.  The  dismissal  placed  the  parties  in  s^taiu  qtu).  The 
statute  expressly  provides  that  such  dismissals  may  he  without  pre- 
judice to  a  future  action.  The  evidence  sliowa  he  did  not  concede 
Hodge's  right  to  hold  the  horses  as  a.  price  or  otherwise  hy  the  dis- 
missal.    Mansf.  Dig.,  g§  5102,  5103* 

In  giving  the  instructions  above  set  forth,  in  sofaf  as  they  are 
inconsistent  witli  this  opinion,  and  in  not  giving  these  asked  for 
and  refused  as  before  stated  the  court  erred.  The  motion  for  new 
trial  should  haive  been  granted. 

The  judgment  of  the  court  helow  its  reversed^  and  thi&  cause  is 
remaaded  with  an  instruction  to  the  court  to  grant  appellant  a  new 
trial 

Judgnrnat  reversed. 


Scales  v.  State. 

(43  Avlc.  47B.) 
CrimiruiC  law —  Sabbath-hreaking  —  constitiUionality. 

An  indictment  lies  agsiaafe  one  for  laboring  on  Sanday,  altUoogh  he  belongs  to 
asect  wlio  obeerve  another  day  as  the  Sabbath,  and  confonnB  to  their  prao- 
tice.     (See  jiote,  p,  772.) 

CI-ONVICTION  of   Sabbath-breaking.     Tlie  opinion   states   the 
/     case. 

J.  D.  Walker,  for  appellant. 

Daniel  W.  Joiieft,  attorney-general,  for  appellee. 
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CocKRiLLy  C.  J.  This  is  an  appeal  from  a  conviction  for  ''Sab- 
bath-breaking/' The  Bofficiency  of  the  indictment  was  questioned 
by  a  motion  in  arrest  of  jadgment.  The  particular  act  that  con- 
stitutes the  alleged  offense  is  not  set  out.  The  indictment  charges 
merely  that  the  defendant  "  on  the  3d  day  of  May,  1885,  the  said 
day  being  Sunday,  unlawfully  was  found  laboring  and  performing 
other  services,  the  same  not  then  and  there  being  of  customary 
household  duty  of  daily  necessity,  comfort  or  charity. 

[Omitting  question  of  form.] 

The  statute  under  which  this  conviction  was  had  comes  to  as 
from  the  Revised  Statutes  of  1838.  It  contained  this  provision, 
which  was  carried  forward  into  the  revision  of  1884  as  section  1880, 
viz. :  "  Persons  who  are  members  of  any  religious  society  who  ob- 
serve as  Sabbath  any  other  day  of  the  week  than  the  Christian  Sab- 
bath or  Sunday,  shall  not  be  subject  to  the  penalty  of  this  act,  so 
that  they  observe  one  day  in  the  seven  agreeably  to  the  faith  and 
practice  of  their  church  or  society."  But  in  1885,  before  the  com- 
mission of  the  offense  charged  in  the  indictment,  the  legislature 
passed  an  act  the  only  part  of  which  that  is  material  to  this  prose- 
cution is  as  follows:  "That  section  1886  of  Revised  Statutes  of 
Arkansas  be  and  the  same  is  hereby  repealed.'*  Acts  of  1885,  p.  37. 

The  proof  showed  that  the  appellant  was  found  painting  a  church 
on  a  Sunday.  He  offered  to  prove  that  he  was  a  member  of  a  relig- 
ious society  known  as  the  Seventh  Day  Baptists,  one  of  the  tenets 
of  which  is  the  observance  of  Saturday  as  the  Sabbath  instead  of 
Sunday,  and  that  he  had  regularly  refrained  from  all  secular  work 
and  labor  on  Saturday  agreeably  to  his  religious  faith  and  that  of 
his  church. 

It  is  argued  that  the  court  erred  in  rejecting  this  testimony  be- 
cause it  is  said,  first,  the  effort  to  repeal  section  1886  was  ineffect- 
ual; and  second,  that  if  it  was  not,  the  law  without  the  excei)tion 
made  by  that  section,  gives  a  preference  to  the  other  religious  de- 
nominations over  that  of  the  appellant,  within  the  meaning  of  sec- 
tion 24  of  article  2  of  the  State  Constitution,  which  provides  that 
*'  No  preference  shall  ever  be  given  by  law  to  any  religious  estab- 
lishment, denomination  or  mode  of  worship  above  any  other,"  and 
moreover  denies  to  him  tlie  equal  protection  of  the  law,  within  the 
meaning  of  the  Federal  Constitution. 

[Omitting  first  ground.] 

The  constitutionality  of  this  law  as  originally  enacted  has  been 
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repeatedly  affirmed  by  this  court  in  both  civil  and  criminal  cases. 
Sliover  V.  State,  10  Ark.  259;  State  v,  Anderson^  30  Art  131; 
Tucker  v.   West,  29  Ark  386;  Merritt  v.  Robinson,  35  Ark.  483. 

No  reference  was  ever  made  to  the  exception  contained  in  section 
1886^  for  the  purpose  of  maintaining  its  validity^  and  we  are  cited 
to  no  case  or  authority  where  the  view  is  entertained  that  the  failure 
to  make  tbe  exception  in  favor  of  those  who  faithfully  observe  a 
different  day  as  their  Sabbath  will  render  the  law  invalid.  The 
Supreme  Court  of  California  expressed  that  view  in  1858,  over  tbe 
dissent  of  Judge  Stephen"  J.  Field  {Ex  parte  Newman^  9  Cal. 
502)^  but  the  dissenting  opinion  was  afterward  adopted  by  the  court 
as  tbe  correct  exposition  of  the  law  {Ex  parte  Andrews^  18  CaL  678), 
and  the  validity  of  the  statute  has  ever  since  been  maintained  in 
that  State.  Ex  parte  Bird,  19  Cal.  130;  Ex  parte  Koser,  CO  CaL 
177. 

The  validity  of  similar  statutes  has  been  affirmed  elsewhere 
against  repeated  assaults,  and  in  Louisiana  it  has  even  been  held 
that  a  municipal  ordinance  which  forbade  the  sale  of  goods  on  Sun- 
day, but  excepted  from  its  operation  those  who  kept  their  places  of 
business  closed  on  Saturday,  was  in  the  teeth  of  the  Constitution, 
in  that  it  gave  to  the  Saturday  observer  a  privilege  denied  toothers. 
City  of  Shreveport  y.  Levy,  2G  La.  Ann.  671.  But  the  legislative 
enactments  of  most  of  the  States  preserve  to  those  whose  religious 
faith  impels  them  to  keep  holy  a  different  day  from  Sunday,  the 
right  to  keep  Sunday  as  a  secular  day,  if  not  to  the  full  extent  given 
ufider  our  statute  before  the  act  of  188 '>,  at  least  to  do  so  in  such  a 
manner  as  not  to  disturb  those  who  observe  that  day,  and  the  acts 
in  either  form,  whether  making  a  full  and  free  exception  of  the 
observer  of  other  days,  or  none  at  all,  are  held  to  be  a  valid  exercise 
of  legislative  power. 

The  reasons  that  are  commonly  given  for  sustaining  these  acts 
are  briefly  stated  by  Judge  Devrns,  in  a  recent  Massachusetts  case, 
in  these  words:  "It  is  essentially  a  civil  regulation,  providing  for 
a  fixed  period  of  rest  in  the  business,  the  ordinary  avocations  and 
th^  amusements  of  the  community.  If  there  is  to  be  such  a  cessa- 
tion from  labor  and  amusement,  some  one  day  must  be  selected 
for  that  purpose,  and  even  if  the  day  thus  selected  is  chosen  because 
a  great  majority  of  the  people  celebrate  it  as  a  day  of  peculiar 
sanctity,  the  legislative  authority  to  provide  for  its  observance  is 
derived  from  its  general  authority  to  rcs;nlate  the  business  of  the 
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commnnity  and  to  provide  for  its  moral  and  physical  welfare.  The 
act  imposes  upon  no  one  any  religions  ceremony  or  attendance  upon 
any  form  of  worship,  and  any  one  who  deems  another  day  mora 
suitable  for  rest  or  worship,  may  devote  that  day  to  the  religious 
observance  which  he  deems  suitable  or  appropriate.  That  one  who 
conscientiously  observes  the  seventh  day  of  the  week  may  also  be 
compelled  to  abstain  from  business  of  the  kind  expressly  forbiddeu 
on  the  first  day,  is  not  occasioned  by  any  subordination  of  his 
religion,  bat  because  as  a  member  of  the  commnnity  he  must  sub- 
mit to  the  rules  which  are  made  by  lawful  authority  to  regulate  and 
govern  the  business  of  the  community."  Commonweallh  v.  Has, 
12;J  Mass.  40.  See  too  Cooley  Const.  Lim.  ♦  476-7;  Desty  Cr.  Law, 
§  117  a,  and  cases  cited;  Frolickatein  v.  Mayor  of  Mobile,  40  Ala» 
725;  Oabely,  City  of  Houston,  29  Tex.  335;  Swann  v.  Suoann,  21 
Fed.  Eep.  299;  Parker  v.  State  (Sup.  Ct.  Tenn.  1886),  1  S.  W. 
Eep.  20:^;  Specht  v.  Commonwealth,  8  Penn.  St.  312;  s.  c,  49  Am* 
Dec.  518,  and  cases  cited  supra. 

It  is  said  that  every  day  in  the  week  is  observed  by  some  one  of 
the  religious  sects  of  the  world  as  a  day  of  rest,  and  if  the  power  is 
denied  to  fix  by  law  Sunday  as  such  a  day,  the  same  reason  would 
prevent  the  selection  of  any  day;  but  tlio  power  of  the  legislature  to 
select  a  day  as  a  holiday  is  everywhere  conceded.  This  State,  from 
the  beginning,  has  appropriated  Sunday  as  such.  On  that  day  the 
business  of  our  courts  and  public  offices  has  always  been  suspended 
(Mansf.  Dig.,  §  1483);  the  issuance  and  service  of  legal  process  pro- 
hibited; presentment  and  notice  of  dishonor  of  commercial  paper 
not  allowed  (Mansf.  Dig.^  §  465),  and  the  performance  of  an  act  in 
execution  of  a  contract  which  matures  upon  Sunday,  postponed  to 
the  next  day.  L.  R.  £  Ft.  S.  liy.  v.  Dean,  43  Ark.  520.  This 
observance  of  Sunday  as  a  day  of  ref rainment  from  secular  business 
has  always  been  required  of  the  people  generally,  without  reference 
to  creed,  and  they  continue  to  so  observe  it  without  complaint,  that 
as  a  municipal  corporation  it  violiitc?s  any  of  their  constitutional  or 
religious  rights.  The  principle  wliich  upholds  these  regulations 
underlies  the  right  of  the  State  to  prescribe  a  penalty  for  the  viola- 
tion  of  the  Sunday  law.  The  law  whiclx  imposes  the  penalty 
operates  upon  all  alike,  and  interferes  with  no  man's  religious  belief, 
for  in  limiting  the  prohibition  to  secular  pursuits  it  leaves  religious 
profession  and  worship  free.    Bx  parte  Newman,  supra. 

The  appellant*s  argument  then  is  reduced  to  this,  that  because 
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repeatedly  affirmed  by  this  court  in  both  civil  and  criminal  cases. 
Sliover  V.  State,  10  Ark.  259;  State  t,  Anderson^  30  Ark.  131; 
Tucker  v.   West,  29  Ark.  386;  Merritt  t.  Robinson,  35  Ark.  483. 

No  reference  was  ever  made  to  the  exception  contained  in  section 
1886,  for  the  purpose  of  maintaining  its  validity,  and  we  are  cited 
to  no  case  or  authority  where  the  view  is  entertained  that  the  failure 
to  make  the  exception  in  favor  of  those  who  faithfully  observe  a 
different  day  as  their  Sabbath  will  render  the  law  invalid.  The 
Supreme  Court  of  California  expressed  that  view  in  1858,  over  the 
dissent  of  Judge  Stephen"  J.  Field  (Ex  parte  Neioman,  9  Gal. 
502),  but  the  dissenting  opinion  was  afterward  adopted  by  the  court 
as  the  correct  exposition  of  the  law  {Ex  parte  Andrews,  18  Cal.  678), 
and  the  validity  of  the  statute  has  ever  since  been  maintained  in 
that  State.  Ex  parte  Bird,  19  Cal.  130;  Ex  parte  Koser,  CO  Cal. 
177. 

The  validity  of  similar  statutes  has  been  affirmed  elsewhere 
against  repeated  assaults,  and  in  Louisiana  it  has  even  been  held 
that  a  municipal  ordinance  which  forbade  the  sale  of  goods  on  Sun- 
day, but  excepted  from  its  operation  those  who  kept  their  places  of 
business  closed  on  Saturday,  was  in  the  teeth  of  the  Constitution, 
in  that  it  gave  to  the  Saturday  observer  a  privilege  denied  toothers. 
City  of  Shreveport  v.  Levy,  26  La.  Ann.  671.  But  the  legislative 
enactments  of  most  of  the  States  preserve  to  those  whose  religious 
faith  impels  them  to  keep  holy  a  different  day  from  Sunday,  the 
right  to  keep  Sunday  as  a  secular  day,  if  not  to  the  full  extent  given 
nfider  our  statute  before  the  act  of  188'),  at  least  to  do  so  in  such  a 
manner  as  not  to  disturb  those  who  observe  that  day,  and  the  acts 
in  either  form,  whether  making  a  full  and  free  exception  of  the 
observer  of  other  days,  or  none  at  all,  are  held  to  be  a  valid  exercise 
of  legislative  power. 

The  reasons  that  are  commonly  given  for  sustaining  these  acts 
are  briefly  stated  by  Judge  Devrns,  in  a  recent  Massachusetts  case, 
in  these  words:  "  It  is  essentially  a  civil  regulation,  providing  for 
a  fixed  period  of  rest  in  the  business,  the  ordinary  avocations  and 
th^  amusements  of  ttie  community.  If  there  is  to  be  such  a  cessa- 
tion from  labor  and  amusement,  some  one  day  must  be  selected 
for  that  purpose,  and  even  if  the  day  thus  selected  is  chosen  because 
a  great  majority  of  the  people  celebrate  it  as  a  day  of  peculiar 
sanctity,  the  legislative  authority  to  provide  for  its  observance  is 
derived  from  its  general  authority  to  ros^nlate  the  business  of  the 
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community  and  to  provide  for  its  moral  and  physical  welfare.  The 
act  imposes  nponno  one  any  religious  ceremony  or  attendance  upon 
any  form  of  worship,  and  any  one  who  deems  anotlier  day  more 
suitable  for  rest  or  worship,  may  devote  that  day  to  the  religious 
observance  which  he  deems  suitable  or  appropriate.  That  one  who 
conscientiously  observes  the  seventh  day  of  the  week  may  also  be 
compelled  to  abstain  from  business  of  the  kind  expressly  forbidden 
on  the  first  day,  is  not  occasioned  by  any  subordination  of  his 
religion,  but  because  as  a  member  of  the  community  he  must  sub- 
mit to  the  rules  which  are  made  by  lawful  authority  to  regulate  and 
govern  the  business  of  the  community."  Commonweal/A  v.  Has, 
12*^  Mass.  40.  See  too  Cooley  Const.  Lim.  ♦  476-7;  Desty  Cr.  Law, 
§  117  a,  and  cases  cited;  Frolickstein  v.  Mayor  of  Mobile,  40  Ala. 
725;  OabelY,  City  of  Houston,  29  Tex.  335;  Swann  v.  Swann,  21 
Fed.  Rep.  299;  Parker  v.  State  (Sup.  Ct.  Tenn.  1886),  1  S.  W. 
Eep.  202;  Specht  v.  Commonwealth,  8  Penn.  St.  312;  s.  c,  49  Am. 
Dec.  518,  and  cases  cited  supra. 

It  is  said  that  every  day  in  the  week  is  observed  by  some  one  of 
the  religious  sects  of  the  world  as  a  day  of  rest,  and  if  the  power  is 
denied  to  fix  by  law  Sunday  as  such  a  day,  the  same  reason  would 
prevent  the  selection  of  any  day;  but  the  power  of  the  legislature  to 
select  a  day  as  a  holiday  is  everywhere  conceded.  This  State,  from 
the  beginning,  has  appropriated  Sunday  as  such.  On  that  day  the 
business  of  our  courts  and  public  offices  has  always  been  suspended 
(Mansf.  Dig.,  §  1483);  the  issuance  and  service  of  legal  process  pro- 
hibited; presentment  and  notice  of  dishonor  of  commercial  paper 
not  allowed  (Mansf.  Dig.,  §  465),  and  the  performance  of  an  act  in 
execution  of  a  contract  which  matures  upon  Sunday,  postponed  to 
the  next  day.  L.  R.  £  Ft.  S.  Ry.  v.  Dean,  43  Ark.  529.  This 
observance  of  Sunday  as  a  day  of  ref rainment  from  secular  business 
has  always  been  required  of  the  people  generally,  without  reference 
to  creed,  and  they  continue  to  so  observe  it  without  complaint,  that 
as  a  municipal  corporation  it  violates  any  of  their  constitutional  or 
religious  rights.  The  principle  which  upholds  these  regulations 
underlies  the  right  of  the  State  to  prescribe  a  penalty  for  the  viola- 
tion of  the  Sunday  law.  The  law  which  imposes  the  penalty 
operates  upon  all  alike,  and  interferes  with  no  man's  religious  belief, 
for  in  limiting  the  prohibition  to  secular  pursuits  it  leaves  religious 
profession  and  worship  free.    Ex  parte  Newmxin,  supra. 

The  appellant*s  argument  then  is  reduced  to  this,  that  because 
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he  conscientioufilj  believes  that  he  is  permitted  by  the  law  of  Ood 
to  labor  on  Sunday,  he  may  violate  with  impunity  a  statute  declar- 
ing it  illegal  to  do  so.  But  a  man's  religious  belief  cannot  be 
accepted  as  a  justification  for  his  committing  an  overt  act  made 
criminal  by  the  law  of  the  land.  Rey^wlds  v.  U,  S.,  98  U.  S.  145. 
If  the  law  operates  harshly,  as  laws  sometimes  do,  the  remedy  is 
in  the  hands  of  the  legislature.  It  is  not  the  province  of  the 
judiciary  to  pass  upon  the  wisdom  and  policy  of  legislation  —  that 
is  for  the  members  of  the  legislative  department,  and  the  only 
appeal  from  their  determination  is  to  their  constituency. 

Judgment  affirmed. 

NoTB  BT  THB  Reporteb. — The  following  is  an  abstract  of  State  v.  Judge, 
etc.,  Lonisiana  Sapreme  Court,  February  7,  1887:  A  statute  whose  object  is  to 
require  the  closing  of  all  places  of  business,  with  exceptions  of  certain  desig- 
nated classes,  from  12  o'clock  on  Saturday  night  until  13  o*clock  on  Sunday 
night  of  each  week,  and  to  punish  violations  thereof  by  criminal  penalties,  is 
valid.  (1)  We  take  occasion  promptly  to  say  that  if  the  object  of  this  law  were 
to  compel  the  observance  of  Sunday  as  a  religious  institution,  because  it  is  a 
Christian  Sabbath,  to  be  kept  holy  under  the  ordinances  of  the  Christian  relig- 
ion, we  should  not  hesitate  to  declare  it  to  be  violative  of  the  above  constitu- 
tional prohibition.  It  would  violate  equally  the  religious  liberty  of  the  Chris- 
tian, the  Jew,  and  the  infidel,  none  of  whom  can  be  compeUed  by  law  to  comply 
with  any  merely  religious  observance,  whether  it  accords  with  his  faith  and 
conscience  or  not.  With  rare  exceptions,  the  American  authorities  concur  in 
this  view.  The  law  in  question  makes  no  rt^ference  to  Sunday  as  a  legal  holi- 
day,  and  indeed  the  exceptions  expressly  made  to  the  general  prohibition  con- 
clusively show  that  the  statute  is  not  designed  to  enforce  the  Christian  idea  of 
the  Sabbath,  or  to  apply  the  rules  of  any  religious  sect  to  its  observance.  "The 
statute  is  to  be  judged  precisely  as  if  it  had  selected  for  the  day  of  rest  any  day 
of  the  week  other  than  Sunday,  and  its  validity  is  not  to  be  questioned,  because 
in  the  exercise  of  a  wise  discretion  it  has  chosen  that  day  which  a  majority  of 
the  inhabitants  of  this  State,  under  the  sanction  of  their  religious  faith,  already 
voluntarily  observe  as  a  day  of  rest.  For  these  reasons  we  consider  that  the 
constitutional  provision  now  under  consideration  has  no  application.  (2)  It  is 
claimed  that  the  law  conflicts  with  that  clause  of  the  fourteenth  amendment 
to  the  Constitution  of  the  United  States  which  forbids  any  State  "  to  make  or 
enforce  any  law  which  shall  abridge  the  privileges  or  immunities  of  citizens  of 
the  United  States."  No  one  who  has  read  the  decision  of  the  Supreme  Court 
of  the  United  States  in  the  celebrated  Slaughter  House  Cases  can  for  a  moment 
doubt  that  the  clause  is  entirely  without  application.  Fortunately  for  the 
preservation  of  State  autonomy  and  the  inestimable  right  of  local  self-govern- 
ment, that  high  tribunal  has  wisely  distinguished  the  "  privileges  and  im- 
munities '*  of  citizens  of  the  United  States  from  those  which  appertain  to  citi- 
zens  of  the  State.    To  the  latter  class  belong,  as  it  holds,  all  those  fundamen- 
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tal  civil  rights  for  the  aecarity  and  establishment  of  which  organized  society  is 
instituted,  and  these  remain,  with  certain  exceptions  expressly  established  by 
the  Federal  Ck>n8titation,  subject  to  the  exclusive  control  and  authority  of  the 
States  free  from  all  Federal  restraint.  On  the  other  hand,  the  "  privileges  and 
immunities  of  citizens  of  the  United  States  "  are  those  which  arise  out  of  the 
nature  and  essential  character  of  the  national  government,  the  provisions  of  its 
Constitution,  and  the  laws  and  treaties  made  in  pursuance  thereof;  and  these 
alone  are  placed  under  Federal  protection  by  the  clause  quoted.  It  declares 
that  a  different  construction  "  would  transfer  the  security  and  protection  of  all 
the  civil  rights  from  the  State  to  the  Federal  government/'  would  "  authorize 
Ck>ngress"  to  pass  laws  in  advance,  limiting  and  restricting  the  legislative 
power  by  the  States  in  their  most  ordinary  and  usual  functions,  and  would 
constitute  the  Supreme  Court  of  the  United  States  "  a  perpetual  censor  upon 
all  legislation  of  the  States  on  the  civil  rights  of  their  own  citizens,  with 
authority  to  nullify  such  as  it  did  not  approve  as  consistent  with  those  rights. " 
Wherefore  the  court  said:  "We  are  convinced  that  no  such  results  were 
intended  by  the  Congress  which  proposed  these  amendments,  nor  by  the  leg- 
islatures of  the  States  which  ratified  them."  Slaughter  House  Cases,  16  Wall. 
86.  It  is  needless  to  say  that  the  privileges  and  immunities  involved  under 
this  statute  belong  to  that  class  which  the  court  characterizes  as  those  of  citi- 
zens of  the  State,  and  therefore  are  not  referred  to  by  this  clause  of  the  four- 
teenth amendment.  (8)  The  other  constitutional  inhibitions  invoked  may  be 
grouped  and  considered  together.  They  are:  First,  the  remaining  clauses  of 
the  fourteenth  amendment,  viz.:  "Nor  shall  any  State  deprive  any  person  of 
life,  liberty  or  property  without  due  process  of  law,  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  its  laws;"  second,  the  clause  of 
article  6  of  the  State  Constitution  declaring  that  no  person  shall  be  **  deprived 
of  life,  liberty  or  property  without  due  process  of  law;"  and  thirdly,  the  decla- 
ration in  article  1  of  the  State  Constitution  that  government's  "  only  legitimate 
end  is  to  protect  citizens  in  the  enjoyment  of  life,  liberty  and  property.  When 
it  assumes  other  functions  it  is  usurpation  and  oppression."  All  these  pro- 
visions simply  express  fundamental  principles  of  American  constitutional  gov- 
ernment, which  are  embodied  or  necessarily  implied  in  the  Constitution  of  all 
the  States,  and  are  everywhere  recognized  and  enforced.  It  Is  not  essential  to 
discuss  tliem  severally,  or  with  too  great  nicety;  for  it  is  universally  admitted, 
that  however  broadly  these  principles  may  be  expressed,  there  exists,  ex  necessi- 
tate ret,  in  every  government,  the  power  to  impose  certain  restrictions  upon 
the  individual  rights  of  "  life,  liberty  and  property,"  which  it  is  not  within  the 
meaning  and  intent  of  such  provisions  to  prohibit  or  restrain.  Without  such 
power  society  and  government  could  not  exist,  or  would  subserve  no  useful 
purpose;  the  main  object  of  government  being  to  prevent  individuals,  in  the 
exercise  of  their  own  rights,  from  transgressing  the  rights  of  others,  and  to 
impose  that  degree  of  restraint  upon  the  conduct  of  each  which  is  necessary  to 
the  conservation  and  promotion  of  the  right  of  all.  This  is  what  is  known  as 
the  police  power  of  government,  and  it  is  founded  in  and  properly  limited  by  a 
just  and  reasonable  application  of  the  principle,  sie  utere  tuo  ut  aliennm  non 
Uedas.**    As  has  been  said  by  an  eminent  judge,  "  It  is  much  easier  to  perceivf: 
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and  realize  the  exiRtenoe  and  sources  of  this  power  tlian  to  mark  its  bound- 
aries or  prescribe  limits  to  its  exercise."  Definitions  of  it  bave  been  given  bjr 
Blackstone,  bj  Judge  Cooley,  bj  Chief  Justice  Shaw,  of  Massachusetts,  bjr 
Chief  Justice  Redfibld,  of  Vermont,  and  b^  Judge  Chbistiamcy,  of  Michigan, 
«nd  bj  many  other  jurists  and  judges.  Vide  4  Bl.  Com.  162;  Cooley  Const. 
Xim.  672;  Cam,  v.  Alger,  7  Cush.  84;  Thorpe  v.  Rutland,  etc,,  R.  Co.,  27  Vt. 
140;  8.  c,  62  Am.  Dec.  625;  People  v.  Jackwn,  etc.,  Co,,  9  Mich.  285.  There 
exists  a  remarkable  consennta  of  authority  tliat  the  establishment  of  a  oompul- 
flory  day  of  rest  in  each  week  is  a  legitimate  exercise  of  police  power.  Such 
laws  have  been  passed  In  nearly  every  State  of  the  Union,  and  their  constitu- 
tionality has  never  been  successfully  questioned  in  but  a  single  case  within 
our  knowledge,  that  of  Ex  parte  Newman,  9  Cal.  502,  and  it  was  subsequently 
overruled  in  the  same  court  in  Ex  parte  Andrews,  18  Cal.  678.  The  grounds 
upon  which  such  legislation  has  been  sustained  are  various,  but  those  which 
oommend  themselves  to  our  judgment  as  most  conformable  to  the  principle  of 
police  power  are  best  stated  by  the  Supreme  Court  of  California.  **  The  duty 
of  government  comprehends  the  moral  as  well  as  the  physical  welfare  of  the 
State;  and  in  this  instance  it  is  asserted  on  behalf  of  this  law  that  the  passage 
of  it  is  essential  to  the  welfare  of  the  people,  both  moral  and  physical.  It 
is  claimed  that  from  physical  causes  men  require  respite  from  intellectual 
And  physical  labor  in  the  proprotion  of  one  day *s  rest  in  seven,  and  that  a  law 
which  enjoins  this  is  not  only  for  the  aggregate  good  of  society,  but  for 
the  benefit  of  all  the  members.  It  is  said  that  the  labor  of  six  days,  with  this 
relaxation,  is  more  productive  in  the  long  run  than  the  uninterrupted  labor  of 
the  week.  It  is  said  besides  that  this  law  affords  indirectly  protection  against 
oppression  to  employees,  women,  apprentices  and  servants,  and  that  but  for 
the  law  men  would  keep  open  stores  and  shops  because  their  neighbors  did  so, 
and  that  by  competition  a  sort  of  compulsion  exists  to  violate  the  laws  of 
health."  Ex  parte  Andrews,  18  Cal.  678.  Mr.  Tiedeman  develops  the  same 
idea  as  follow:  **  Whatever  the  metaphysicians  or  theologians  may  tell  us 
about  free  will,  in  the  complex  society  of  the  present  age  the  individual  is  a 
free  agent  to  but  a  limited  degree.  He  is  in  the  main  but  a  creature  of  circum- 
stances. Those  who  most  need  the  cessation  from  labor  are  unable  to  take 
the  necessary  rest  if  the  demands  of  trade  should  require  their  uninterrupted 
4ittention  to  business;  and  if  the  law  did  not  interfere,  tlie  feverish,  intense 
desire  to  acquire  wealth,  inciting  a  relentless  rivalry  and  competition,  would 
ultimately  prevent,  not  only  the  wage-earners,  but  likewise  the  capitalists 
and  employers  themselves,  from  yielding  to  the  warnings  of  nature,  and  obeyirg 
the  instinct  of  self-preservation,  by  resting  periodically  from  labor.  Kemovi* 
the  prohibition  of  law,  and  this  wholesome  sanitary  regulation  would  cease  to 
bo  observed."  Tied.  Lim.  Police  Power,  181.  We  have  considered  the  objec- 
tions urged  against  the  law,  that  it  operates  unjustly  against  our  fellow-citi- 
zens of  the  Jewish  faith,  who,  in  obedience  to  the  mandates  of  their  religion, 
observe  Saturday  as  a  day  of  rest.  This  objection  has  been  often  considered 
and  overruled.  FrolickHdn  v.  Mayor  of  Mobile,  40  Ala.  725;  Ex  parte  An- 
drews, 18  Cal.  678;  Ex  parte  Bird,  19  id.  180;  Com,  v.  Hyneman,  101  Mass. 
»0;  Com,  V.  Han,  122  id.  40;  Com.  v.  Wolf,  3  Serg.  &  R.  48;  SpedU  v.  Com., 
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8  Penn.  St.  813;  8.  c,  49  Am.  Dec.  518;  Charleston  v.  Ber^amin,  2  Strobh.  508; 
SUUe  ▼.  Railroad  Oo.,  15  W.  Va.  862;  s.  c,  80  Am.  Bep.  808.  The  law  leaves  the 
Jew  at  entire  liberty  to  obeerTe  his  own  religious  Sabbath,  but  it  is  not  bound  to 
take  cognizance  of  individual  religions  as  a  ground  of  redemption  from  the  opera- 
tion of  the  general  laws.  Uniformity  in  the  day  fixed  is  essential  to  the  success- 
ful execution  of  the  law,  which  would  be  rendered  much  more  difficult  if  a  dif- 
ferent day  of  rest  was  assigned  to  various  classes,  besides  the  incoovenience  to 
the  business  interests  of  the  community  which  would  result  from  the  partial 
suspension  of  trade  on  several  different  days.  It  only  remains  to  consider  the 
objection  urged  against  the  law  on  the  ground  of  inequality,  because  of  the 
numerous  exceptions  contained  in  the  act.  The  objection  has  not  the  slightest 
force.  The  law  is  not  unequal  in  any  constitutional  sense.  No  person  in  the 
State  is  permitted  to  pursue  any  of  the  prohibited  callings  on  Sunday.  Every 
person  is  at  liberty  to  pursue  those  which  are  excepted.  The  ^me  discretion 
which'  authorizes  the  legislature  to  determine  that  the  public  health,  welfare, 
and  convenience  required  the  adoption  of  the  general  rule  equally  authorized 
it  to  exempt  from  its  operation  certain  specified  callings,  on  the  ground  that 
the  public  welfare  and  convenience  would  be  more  hindered  than  advanced 
by  the  suspensions  of  such  callings.  It  is  not  for  us  to  control  the  law-making 
power  in  such  a  case,  or  to  require  it  to  fit  its  laws  to  a  Procrastean  bed  of  our 
own  constmction.    See  note,  41  Am.  Rep.  579. 


Kemfner  y.  Gohk. 

(47  Ark.  U9.) 
Contract — 6y  letter. 


A  contract  by  letter  is  complete  the  moment  an  acceptance  of  the  offer  is  mailed, 
providing  it  Is  done  with  reasonable  promptness  and  before  any  intimation 
of  withdrawal  is  received.* 

CO\TRA0T.     The  opinion  states  the  case.-    The  plaintiff  had 
judgment  below. 

J.  ff.  ffarrod,  for  appellant- 

( ^anith  and  Erb,  for  appellee. 

Smith.  J.  Cohn  sued  Kempner  for  the  non-payment  of  an 
alleged  agreement  to  convey  a  certain  lot  on  Main  street  in  the 
city  of  Little  Rock.  He  claimed  damages  for  the  loss  of  his  bar- 
gain, for  expenses  incurred  in  investigating  the  title,  for  the  loss 

*See  notes,  82  Am.  Rep.  40;  48  Am.  Rep.  519. 


776  ARKANSAS, 


Kempner  t.  Cohn. 


of  interest  upon  the  money  which  he  had  raised  by  the  sale  of 
interest-bearing  securities  in  order  to  comply  with  the  terms  of 
purchase  and  which  he  had  been  unable  immediately  to  reinvest  to 
his  satisfaction^  and  for  the  loss  of  a  profitable  lease  of  the  lot  which 
he  had  made  on  the  faith  of  getting  the  lot. 

The  answer  denied  the  existence  of  any  contract  between  the 
parties  for  the  sale  of  the  lot.  Upon  a  trial  before  a  jury,  the  plain- 
tiff recoYered  a  verdict  and  judgment  for  1611.50.  The  assign- 
ments in  the  motion  for  a  new  trial  were  the  admission  of  improper 
evidence,  the  refusal  of  the  court  to  give  a  certain  charge  to  the 
jury  and  want  of  evidence  to  sustain  the  verdict. 

The  plaintiff  lived  in  Little  Bock,  the  defendant  at  Hot  Springs. 
The  two  cities  are  about  sixty  miles  apart  and  there  is  communica- 
tion by  mail  twice  a  day.  On  the  28th  of  January  the  plaintiff 
wrote  the  defendant  inquiring  his  terms.  The  answer  was  as  fol- 
lows: 

'^  Hot  Sfrikgs,  January  30,  1885. 

*'  M.  M.  Cohn,  Little  Rock,  Ark.: 

**  Dear  Sir  —  Youi-s  of  the  28th  received  and  contents  noted.  In 
i-eply  will  say,  in  regard  to  the  lot,  I  will  sell  you  for  $10,000, 
16,000  cash  and  $5,000  give  your  note  with  ten  per  cent  interest. 
If  that  is  satisfactory,  send  the  deed  and  I  will  send  you  properly 
acknowledged.  Respectfully  yours, 

J.  Kemps^br." 

This  letter  was  sent  in  the  care  of  A.  Kempner,  the  defendant's 
uncle,  and  agent  for  the  payment 'of  taxes  and  collection  of  rents, 
but  who  had  no  authority  to  contract  for  the  sale  of  the  lot;  so  that 
it  was  not  delivered  to  Cohn  until  February  2.  On  February  5 
Cohn  told  A.  Kempner  he  would  take  the  property  and  requested 
him  to  inform  the  defendant.  And  in  reply  to  the  letter  of  Janu- 
ary 30,  he  wrote  himself,  as  follows:   . 


"Little  Rock,  Ark.,  February  7,  1885. 
"J.  Kempner,  Hot  Springs,  Ark.: 

"  Dear  Sir — I  hand  you  herewith  the  deed  for  your  property, 
which  you  and  your  wife  will  please  sign  and  have  duly  acknowl- 
edged. In  order  that  I  may  get  possession  as  soon  as  possible,  I 
would  like  for  you  to  return  the  deed,  as  well  as  all  the  deeds, 
memoranda,  agreements,  contracts,  etc.,  that  you  have  in  connec- 
tion with  this  property,  at  your  earliest  convenience,  say  by  Mon 
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day's  mail,  if  you  can.  I  am  having  the  title  looked  up  now,  wliich 
if  found  correct,  I  will  comply  with  your  terma  contained  in  your 
letter  of  January  30,  to-wit:  15,000  in  cash  and  my  note  for  balance 
or  other  •5,000.  If  you  should  prefer,  I  will  give  you  Mr.  A. 
Kempner's  indorsement,  the  note  to  bear  ten  per  cent  per  annum. 
You  can  send  the  deed  to  Mr.  A.  Kempner  if  you  want  to,  or  to 
the  Merchant's  National  Bank,  if  you  prefer.  Though  if  con- 
venient, I  would  rather  you  would  come  up,  because  it  is  always 
easier  to  talk  than  to  write.  By  the  memoranda,  agreements,  etc., 
I  mean  your  papers  relating  to  the  walls  on  each  side,  so  as  to  know 
what  to  claim.  Hoping  you  will  give  this  your  early  attention,  I 
am,  yours  truly,  M.  M.  Cohk." 

This  letter  was  put  into  one  of  the  government  letter  boxes 
before  Cohn  had  received  any  notice  that  the  offer  was  withdrawn. 
The  envelope  is  postmarked  Little  Rock,  February  7,  9  p.  h.  It 
reached  Kempner  on  the  9th  of  February.  The  defendant  being 
informed  by  letter  from  A.  Kempner  that  Cohn  was  making  his 
arrangements  to  buy  the  property,  wrote  on  the  7th  of  February, 
to  Cohn,  that  he  had  changed  his  mind  and  now  declined  to  sell. 

Evidence  was  given,  over  objection,  that  Cohn,  immediately  after 
receiving  the  letter  of  January  30,  had  set  to  work  to  procure  an 
abstract  of  the  title,  paying  therefor  111.50,  and  had  employed 
attorneys  to  examine  the  same  at  a  cost  of  150.  Also  that  he  had 
parted  with  valuable  securities  to  raise  the  money  for  the  cash  pay- 
ment, and  that  after  Kempner's  refusal  to  consummate  the  trade, 
he  had  tried  unsuccessfully,  for  some  two  months,  to  reinvest  the 
money,  whereby  he  had  lost  t80  or  1100  in  interest.  It  was  fur- 
ther proved,  without  objection,  that  Cohn,  about  the  time  he 
wrote  accepting  the  offer,  had  made  a  contract  with  another  person, 
for  a  lease  of  the  lot.  The  property  was  variously  estimated  by 
different  witnesses  to  be  worth  from  tlO,000  to  tl2,500. 

The  plaintiff  requested  no  special  directions  to  the  jury. 

The  instructions  given  at  the  defendant's  instance  were  as  fol- 
lows: 

1.  The  court  instructs  the  jury  that  before  they  will  be  author- 
ized to  find  damages  for  plaintiff  in  any  sum  whatever,  they  must 
believe  from  a  preponderance  of  the  evidence  that  the  contract 
between  plaintiff  and  defendant  for  the  sale  of  said  lot  was  definite 
and  complete  and  without  condition. 
Vol.  LVIII  —  98 
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2.  That  before  the  jury  can  say  that  the  contract  in  this  case 
was  completed,  they  must  find  from  the  evidence  that  the  ofler 
made  by  Eempner  was  accepted  by  Cohn  absolutely  and  without 
qualification,  and  unless  the  offer  of  Eempner  was  thus  accepted 
you  Avill  find  for  the  defendant. 

3.  If  the  jury  finds  from  the  evidence  that  the  letter  of  Cohn  to 
Eempner  in  regard  to  accepting  the  offer  of  said  lot  contained  any 
qualification  of  Eempner's  proposition  whatever,  or  that  said  letter 
was  not  an  absolute  acceptance  of  said  proposition,  Eempner  is  not 
bound  and  you  will  find  for  defendant. 

4.  Nor  would  Eempner  be  bound  by  the  unconditional  and 
unqualified  acceptance  of  his  offer  unless  the  acceptance  was  made 
within  a  reasonable  time,  and  it  is  for  the  jury  to  say  what  is  a 
reasonable  time,  taking  into  consideration  the  situation  of  the 
parlies  and  their  facilities  for  communication,  and  unless  you  find 
from  the  evidence  that  Eempner's  offer  was  accepted  uncondition- 
ally and  within  a  reasonable  time  by  Cohn,  you  will  find  for  de- 
fendant, Eempner. 

5.  The  court  instructs  the  jury  that  Cohn  cannot  recover  dam- 
ages for  being  kept  out  of  the  interest  of  his  money,  unless  he  tried 
to  secure  investment  and  failed,  even  if  there  was  an  absolute  con- 
tract for  the  sale  of  the  land. 

G.  The  court  instructs  the  jury  that  the  statements  made  by 
Cohn  to  A.  Eempner,  that  he,  Cohn,  would  take  the  property,  can- 
not be  considered  as  an  acceptance  of  J.  Eempner^s  proposition. 

And  the  court  denied  the  sixth  prayer,  which  was:  '*  If  the  jury 
find  from  the  evidence  that  Eempner  rescinded  his  offer  to  sell  the 
lot  for  110,000,  and  mailed  that  revocation  before  Cohn  mailed  his 
acceptance  of  the  offer,  they  will  find  for  the  defendant.'* 

I.  The  most  material  inquiry  is,  whether  the  minds  of  the  par- 
ties ever  met,  or  mutually  assented  to  the  same  thing.  When  par- 
ties are  conducting  a  negotiation  through  the  mail,  a  contract  is 
completed  the  moment  a  letter  accepting  the  offer  is  posted,  pro- 
vided it  be  done  with  due  diligence,  after  receipt  of  the  letter  con- 
taining the  proposal,  and  before  any  intimation  is  received  that  the 
offer  is  withdrawn.  2  Eent  Com.  477;  Adanis  v.  Liruhell^  1 
Barn.  &  Aid.  681;  Dunlap  v.  Higgins,  1  H.  L.  Cas.  381;  Abbott 
V.  Shepard,  48  N.  H.  14;  Mactier  v.  Frith,  6  Wend.  103;  8.  c, 
21  Am.  Dec.  262;  Stochham  v.  Stockham,  32  Md.  196. 

II.  Whether  an  offer  remains  open  is  a  question  of  fact.     Of 
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course  the  proposer  may  limit  the  time  for  acceptance,  as  every  man 
has  the  right  to  dictate  the  terms  upon  which  he  will  sell  his  prop- 
erty. Where  an  answer  by  return  mail  is  requested,  or  may  be  ex- 
pected from  the  usage  of  trade,  or  nature  of  the  business,  the  mak- 
ing of  the  offer  is  accompanied  by  an  implied  stipulation  that  the 
answer  shall  be  immediate.  But  unless  the  time  is  limited,  the 
proposition  is  open  until  it  is  accepted  or  rejected,  provided  an 
answer  is  given  in  a  reasonable  time.  Whart.  Gont.,  §  9;  Mactier  v. 
Frith,  supra;  Dunlop  v.  Higgins,  supra;  HoUocJcy,  Insurance  Co., 
2  Dutch.  268;  Maclayy.  Harvey,  90  111.  525;  8.  c,  32  Am.  Kep.  35. 

Averilly,  Hedge,  12  Conn.  423,  is  distinguishable  from  the  case 
at  bar  in  at  least  two  particulars.  There  A.,  on  the  IGth  of  March, 
wrote  offering  to  sell  iron  at  a.  certain  price,  and  the  letter  reached 
B.,  at  Hartford,  on  the  evening  of  the  18th;  on  the  19th,  B.  wrote 
a  letter,  accepting  the  offer,  but  it  was  not  mailed  until  the  20th, 
and  there  being  no  mail  on  that  day  the  letter  did  not  get  off  until 
the  21st.  And  it  was  held  the  acceptance  came  too  late.  But  the 
parties  were  dealing  in  a  commodity  that  then  was  undergoing 
great  fluctuations  in  value  from  day  to  day,  and  A.  said  in  his  letter: 
**  We  shall  not  consider  ourselves  holden  to  the  offer  made  you  un- 
less you  signify  your  acceptance  thereof  by  return  mail.'' 

The  defendant,  having  caused  the  question  of  reasonable  time  to 
be  submitted  to  the  jury,  under  an  instruction  drawn  by  his  coun- 
sel, and  having  met  with  an  adverse  decision,  now  asks  us  to  de- 
clare, as  matter  of  la Wy  that  Gohn's  acceptance  was  unreasonably- 
delayed.  But  we  think  the  question  was  properly  resolved  in  favor 
of  the  plaintiff.  The  subject  of  negotiation  was  real  estate,  which 
requires  more  deliberation  than  if  it  had  been  a  transaction  in  cot- 
ton or  other  article  of  merchandise.  It  is  also  less  subject  to  sud- 
den and  violent  fluctuations  in  price.  Five  days  was  not  an  un- 
reasonable time  within  which  to  come  to  a  determination,  have  the 
title  looked  into,  and  a  conveyance  prepared. 

Then  as  to  the  attempted  retraction:  An  offer  made  by  letter, 
which  is  to  be  answered  in  the  same  way,  cannot  be  withdrawn 
unless  the  withdrawal  reaches  the  party  to  whom  it  is  addressed 
before  he  has  accepted.  An  uucommunicatcd  revocation  is  in  law 
no  revocation  at  all.  Benj.  Sales,  §  44;  Taylor  v.  Merchants*  Fire 
Ins.  Co.,  9  How.  390;  Stevenson  v.  McLean,  5  Q.  B.  Div.  316;  s. 
c,  29  Moak's  Eng.  341:  s.  c,  20  Am.  Law  Reg.  16;  Byrne  v.  Van 
'IHerhoven,  5  C.  P.  Div.  344;  B.  c,  30  Moak's  Eng.  833. 
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When  Kempner  penned  his  withdrawal  of  the  offer  he  did  Bot 
know  that  it  had  been  accepted  at  that  time.  But  it  was  not  neces- 
sary that  he  should  know  of  it;  and  the  acceptance  was  effectual  to 
complete  the  contract,  notwithstanding  Kempner  had  preTioodj 
mailed  a  letter  to  Gohn  announcing  the  retraction  of  the  offer. 
The  case  of  McOulhcJc  v.  Eagh  Ins.  Co.,  1  Pick.  283,  which 
holds  a  different  doctrine,  has  been  generally  rejected  as  anthoritj. 

[Omitting  question  of  damages.] 

If  the  plaintiff  shall,  during  the  present  term,  enter  a  remittatar 
upon  the  usual  terms  of  tlOO,  his  judgment  will  be  affirmed^  others 
wise  he  must  submit  to  another  triaL 
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IvsuRANGE  Company  v.  Pylk. 

(44  Ohio  St.  19.) 
Inmranee  —  toarrarUy  —  breckch  —  recovery  ofp^emiuTJu, 

An  innocent  breach  of  warranty  in  an  application  for  an  insurance  policy  in  a 
material  matter,  renders  the  policy  void  from  the  beginning,  but  the  prem- 
iams  paid  may  be  recovered. 

ACTION  on  an  insurance  policy.     The  opinion  states   the  case. 
The  plaintiff  had  judgment  below. 

Lawrence  T,  Neal^  for  plaintiff  in  error. 
Clark  and  McDougal,  for  defendant  in  error. 

FoLLETT,  J.  In  filling  up  the  application  for  this  policy,  Nip- 
gen  was  the  agent  of  the  insurance  company,  and  was  not  the  agent 
of  Pyle.  Insurance  Co.  v.  Williams,  39  Ohio  St.  584.  And  though 
the  application  was  thus  made,  the  policy  was  cancelled  for  its  un- 
true statements  innocently  made  on  the  part  of  Pyle. 

The  application  and  the  policy  together  form  the  contract.  The 
terms  of  the  contract  are  plain  and  free  from  doubt  and  ambiguity. 
It  is  agreed  in  the  application  "  that  this  application  sliall  form 
a  part  of  tlie  contract  of  insurance,  and  that  if  tlicre  be,  in  any  of 
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the  answers  herein  made^  any  untrue  or  evasive  statements,  or  any 
misrepresentations  or  concealment  of  facts,  then  any  policy  granted 
upon  this  application  shall  be  null  and  void/' 

And  the  policy  provides  that  "this  policy  is  issued  and  accepted 
upon  the  following  express  conditions  and  agreements:  1.  That 
the  answers,  statements,  representations  and  declarations,  contained 
in,  or  indorsed  upon  this  application  for  this  insurant)  —  which 
application  is  hereby  referred  to  and  made  pai*t  of  this  contract  — 
are  warranted  by  the  insured  to  be  true  in  all  respects;  and  that  if 
this  policy  has  been  obtained  by  or  through  any  fraud,  misrepresenta- 
tion or  concealment,  that  this  policy  shall  be  absolutely  null  and  void." 

I.  Did  the  policy  ever  attach,  or  was  it  ever  valid  ? 

The  court  finds  as  conclusions  of  fact,  that  "several  of  the 
answers  to  questions  contained  in  the  application  of  the  plaintiff, 
on  which  the  policy  of  insurance  was  issued,  were  erroneously 
answered;^*  and  the  "court  further  finds  that  the  untruth  of  sev- 
eral of  said  answers  was  upon  questions  material  to  the  risk,  and 
that  by  the  terms  of  said  policy,  and  the  application  which  became 
and  was  a  part  thereof,  the  untruth  of  said  answers  constituted 
breaches  of  the  warranties  in  respect  thereof  contained  in  said 
policy,  and  that  by  its  terms  the  breach  of  said  wai'ranties  was  to 
make  said  policy  null  and  void/' 

And  the  court  finds  as  a  conclusion  of  law,  that  the  policy  "  is 
wholly  void,  and  of  no  effect  whatever,  and  was  so  from  the  moment 
it  was  issued." 

But  the  plaintiff  in  error  insists  that  the  policy  took  effect  and 
was  in  force  until  it  was  cancelled.  To  sustain  such  a  claim  would 
ignore  the  express  terms  of  both  the  application  and  the  policy,  as 
well  {IS  the  cause  of  the  cancellation  of  the  policy.  These  terms 
the  plaintiff  in  error  has  never  waived,  but  it  has  insisted  upon  them 
and  acted  upon  the  strict  letter  of  the  agreement,  and  has  cancelled 
the  policy. 

Tills  is  not  a  new  question  in  the  courts.  In  the  case  of  Clark 
V.  Manitfacturer^s  Ins.  Co.,  2  Woodb.  &  M.  472,  the  court  held: 
"A  warranty  is  generally  a  stipulation  made  and  described  in  the 
policy  itself,  and  must  be  complied  with,  whether  material  or  not." 
"  Where  a  material  fact  is  suppressed  in  such  representations,  the 
insurance  is  avoided,  and  the  policy  does  not  attach,  whether  the 
suppression  happens  by  neglect  or  fraud."  In  Friesmuth  v.  Agatomn 
Mulual  Fire  Ins.  Co.,  10  Cush.  587,  "  the  application  contained  an 
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untrue  representation  that  the  property  was  unincumbered/'  and 
the  court  held,  **that  the  policy  was  wholly  void/'  In  Foot  y. 
^ina  Life  Ins.  Co.,  61  N.  Y.  571,  the  court  held:  ''If  a  policy  of 
insurance  declare  that  the  statements  made  in  the  application  shall 
be  pai't  and  parcel  of  the  policy,  such  statements  become  warranties, 
and  must  be  true,  whether  material  or  not." 

''  A  contract  of  insurance,  like  other  contracts,  is  avoided  by  an 
untrue  statement  by  either  party  as  to  a  matter  vital  to  the  agree- 
ment, though  there  be  no  intentional  fraud  in  the  misrepresenta- 
tion."    Co'Operaiiife  Life  Ass^n  of  Miss.  v.  Lrflorey  53  Miss.  1. 

On  a  similar  contract  the  Supreme  Court  of  the  United  States,  in 
Jeffries  v.  Life  Ins,  Co.,  22  Wall.  47,  held:  **  Any  answer  untrue 
in  fact,  and  known  by  the  apjilicant  for  insurance  to  bo  so,  avoids 
the  policy,  irrespective  of  the  question  of  the  materiality  of  the 
answer  given,  to  the  risk."  And  in  the  opinion,  Mr.  Justice 
Huxr  says:  ''Nothiug  can  be  more  simple.  If  he  makes  any 
statement  in  the  application,  it  must  be  true.  If  he  makes  any 
declaration  in  the  application,  it  must  be  true.  A  faithful  per- 
formance of  this  agreement  is  made  an  express  condition  to  the 
existence  of  a  liability  on  the  part  of  the  company."  And  this  is 
approved  in  the  case  of  JEtua  Life  Jus.  Co.  v.  France,  91  TJ.  S. 
510,  and  there  tlie  court  also  held,  'Hhat  the  company  was  not 
liable  if  the  statements  made  by  the  insured  were  not  true.  The 
agreement  of  the  parties  that  the  statements  were  absolutely  true, 
and  that  their  falsity  in  any  respect  should  void  the  policy,  removes 
the  question  of  their  materiality  from  the  consideration  of  the  court 
or  jury." 

This  court,  in  Union  Mutual  Life  Ins.  Co.  v.  McMiUen,  24  Ohio 
St.  67,  held:  *^  Where  a  life  policy  is  made  and  accepted,  upon  the 
expressed  condition  that  if  the  annual  premium  is  not  fully  paid 
within  the  time  specified,  the  policy  'shall  be  null  and  void,  and 
wholly  forfeited,'  the  failure  to  pay  the  premium  avoids  the  policy; " 
and  th.it  was  where  the  policy  had  attached.  But  in  such  a  case, 
in  Union  Central  Life  Ins.  Cn.  v.  Bernard,  33  Ohio  St.  45i»,  the 
court  held,  where  *'  the  unift>rm  custom  of  the  insurance  company 
has  been  to  give  notice  of  the  time  when  the  premiums  fall  due, 
and  to  collect  the  same  at  the  residence  of  the  policy-holder,  through 
a  loral  agent  residing  in  his  neighborhood,  good  faith  requires  that 
this  mode  of  collection  should  not  be  discontinued,  and  payment 
required  at  the  company's  office,  without  notice  to  the  insured." 
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There  are  mistakes  in  policies  that  may  be  disregarded  or  cor- 
rected and  the  policy  enforced.  See  Harris  y.  Columbiana  Ckntnly 
Mutual  Lis.  Co,,  18  Ohio,  116;  B.  c,  51  Am.  Dec.  448,  and  In- 
surance Co.  Y.  Williams,  supra.  But  in  this  case  the  court  did  not 
err  in  holding  the  policy  *'  is  wholly  void  and  of  no  effect  what- 
ever, and  was  so  from  the  moment  it  was  issned/' 

11.  Shoald  the  premium  be  returned  ? 

The  court  finds  as  a  conclusion  of  law  that  Pyle  is  entitled  to  re- 
cover of  the  insurance  company  the  premium  paid,  with  proper 
interest.  The  court  thus  held,  not  only  because  the  policy  was  void 
ab  initio,  but  because  it  also  found  ''  that  all  of  said  questions  so 
erroneously  answered  were  answered  by  the  plaintiff  under  an  in- 
nocent misapprehension  of  the  purport  of  the  questions  and  the 
answers,  and  the  answers  that  should  have  been  made  thereto,  and 
without  any  intent  to  perpetrate  a  fraud  of  any  kind  upon  the  de- 
fendant/' 

There  was  no  actual  fraud,  at  least  on  the  part  of  Pyle.  On  this 
policy,  no  risk  ever  attached. 

In  1777,  in  the  case  of  Tyrie  v.  Fletcher,  Oowp.  666,  668,  Lord 
Mansfield  stated  the  general  rule  to  be,  ''  that  where  the  risk  has 
not  been  run,  whether  its  not  having  been  run  was  owing  to  the 
fault,  pleasure,  or  will  of  the  insured,  or  to  any  other  cause,  the 
premium  shall  be  returned,  because  a  policy  of  insurance  is  a  con- 
tract of  indemnity.  The  underwriter  receives  a  premium  lor  run- 
ning the  risk  of  indemnifying  the  insured,  and  whatever  cause  it 
be  owing  to,  if  he  does  not  run  the  risk,  the  consideration,  for  which 
the  premium  or  money  was  put  into  his  hands,  fails,  and  therefore 
he  ought  to  return  it/' 

In  IbOO,  in  the  case  of  Delavigne  v.  United  Ins.  Co.,  1  Johns. 
Cas.  310,  the  court  held,  "  where  a  policy  becomes  void  by  a  failure 
of  the  warranty,  the  insured  is  entitled  to  a  return  of  the  premium, 
if  there  be  no  actual  fraud/' 

"  Where  a  policy  is  avoided  by  concealment  or  by  misrepresenta- 
tion not  fraudulent,  the  assured  is  entitled  to  a  return  of  the  prem- 
ium, and  the  policy  is  conclusive  evidence  of  the  receipt  of  the 
premium  by  the  insurer/'    Anderson  v.  Thornton,  8  Exch.  4^. 

And  such  is  now  the  general  rule.  See  3  Kent  Com.  ♦341,  and 
May  on  Ins.,  §  4. 

The  rule  is  different  where  the  risk  has  attached  or  there  is  actual 
fnind. 
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Yet  it  is  ui^ed  here  that  *^  we  miut  leave  the  preminm  paid  by 
tJio  insured,  to  be  disposed  of  accoiding  to.  the  terms  of  his  contract; 
with  the  insacEtr."  No  siix^h  tarms  exifit.  There  is  no  aontraot 
betuneen  Pyld  astha  *'  inAured.^'  and  thacompanj  as  the  ''inmrar.'' 
Undjer  the  poliay  Pjfle  naver  w^asi  insured,,  and.  the^  company  noven 
was  an  insurer  of  Pyle.  The  policy  has  always  been  void,  and.  this 
claim,  hased  on  the  contrast,.  isacH  void  as^  the  policy.  From  all 
that.appear»  Pyla.  was.  not  in  faulty  and  the.  agent  should  not  have 
obtained  the  premium^  and  theinsorance  company  should  not  retain^ 
Pyle's  money,. 

Of  oourse,.  we  have  not  oonaidered  how  far  the  provisions  of  such 
a)  policy  may  be  waived  byizhe  acta  of  the  parties,  norio  what  extent 
aach  parties  may  be  boundi  by  their  BufosBqfuent  acts,  and  inconnec- 
ticnr  with  snoh  provisionsy  and  what  was  done  in  pr«mring  such 
appiioatiou  and  poEcy*.    The  court  did  not  err. 

JmdgmmU  affirm$tL 


Aacajjb  Hotkl  Go.  v.  Wiaxc. 

(44  Ohio  St.  83;) 

Jhnkseper — tobo  ii  ff^et^ 

The  keeper  era  gambling  house  clbsed^his  night's  bosiness  at  two  o'clock  a. 
M'.;  yisited'oir  inn  in  the  sameoityi  to  deposit  his  Toxmej  tat  safekeeping; 
inquitBd  of  the  clezk  foe  Iodgin|||9,  for*  the  nigiit^  stating  that  he.  did  not 
desire  togotohis  roemat'that  time,  bat  wished  to  leave  some  money  with 
the  clerk,  and.woald  return  in  abont  half  an  hoar.  The  clerk  promised  to 
reserve  a  room  for  him.  He  did  not  register,  and  no  room  was  assigned 
bim.  He  left  his  money  with  tbe  clerk,  received  a  check  for  it,  and  de- 
partedl  He  retained  in  alront  three  hoars  to  have  a  room  assigned  him  and 
go  to  bed:  The  deik  had  absconded  with  the  money.  J3M,  thai  he  was 
not  a  goest  and  the  innkeeper  was  not  liable.* 

ACTION  to  recover  money.    The  opinion  states  the  case.    The 
plaintiff  had  judgment  below. 

Perry  S  Jenney,  for  plaintiff  in  error. 

Ccanpbell,.  Baita  £  BeHman^  for  defendant  in.  error. 

OwEir,  J.     [Minor  matter  omitted.]     1.  Was  Wiatt  a  guest  at 
*  See  Bancoek  v.  Band,  94  X.  T.  1^  s.  c,  46' Am.  Bep.  112,  119,  note. 
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the  hotel  at  the  time  he  delivered  to  the  clerk  the  package  cont-aiu- 
ing  the  money  involved  in  snit?  This  is  the  vital  issue  in  the 
case.  That  the  money  was  deposited  and  lost  is  assumed.  It  is 
maintained  by  defendant  in  error  that  this  was  a  question  of  fact, 
and  that  the  judgment  of  the  trial  court  upon  the  evidence  is  con- 
clusive. 

Conceding  that  there  was  substantial  conflict  in  the  evidence 
upon  this  issue,  the  position  of  counsel  is  well  chosen.  If  how- 
ever the  facts  are  definitely  ascertainable  from  the  undisputed  evi- 
dence, whether  Wiatt  was  a  guest  of  the  hotel  is  a  question  of  law. 
We  do  not  undertake  to  weigh  conflicting  proof.  If  there  was  evi- 
dence fairly  tending  to  prove  Wiatt  a  guest  of  the  hotel  at  the  time 
he  deposited  his  money  with  the  clerk,  the  judgment  below  is,  upon 
that  issue,  conclusive.  If  however  the  evidence  offered  upon  this 
issue,  construed  most  favorably  to  the  plaintiff  below,  does  not 
fairly  tend  to  establish  that  relation,  it  is  our  duty  to  say,  as  a 
legal  conclusion,  that  the  judgment  below  is  erroneous. 

The  arguments  of  counsel,  aside  from  the  alleged  error  in  admit- 
ting the  statements  of  Holloway,  and  whether  Wiatt  was  a  guest, 
are  chiefly  addressed  to  the  question  whether  Wiatt,  being  a  resi- 
dent and  householder  of  the  city  of  Cincinnati  at  the  time  he  left  his 
money  with  the  clerk  of  the  hotel,  and  not  in  any  sense  a  traveller, 
was  capable  of  becoming  a  guest  gf  the  hotel,  and  of  charging  its 
proprietor  with  the  safe-keoping  of  his  money.  Without  entering 
upon  the  consideration  of  the  question,  we  are  content  to  assume, 
without  deciding,  that  W^iatt  was  so  capable  of  becoming  a  guest, 
and  to  proceed  with  the  consideration  of  the  proof  which  is  relied 
upon  to  establish  such  relation. 

It  must  be  conceded,  that  unless  the  relation  of  innkeeper  and 
guest  subsisted  between  Wiatt  and  the  proprietor  of  the  hotel  at  the 
very  time  the  money  was  received  by  the  clerk,  or  at  the  time  of 
the  loss,  no  recovery  could  be  hiid  for  such  loss. 

[Omitting  details  of  testimony,  sufficiently  indicated  in  head- 
-note.] 

At  the  time  the  clerk  took  charge  of  his  money,  Wiatt  had  not 
registered  his  name;  it  was  not  entered  upon  any  of  the  books  of 
the  hotel;  no  room  had  been  assigned  him;  and  while  it  is  not 
nec^essary  to  contend  that  all  or  any  of  these  facts  were  necessary  to 
constitute  him  a  guest  of  the  hotel,  they  are  valuable  aids  in  de- 
t-  rniining,  in  the  light  of  the  other  proof  in  the  case,  whether  that 
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relation  in  fact  existed.  There  is  no  proof  which  may  account  for 
Ilia  failure  to  register.  Still  if  he  had  registered,  and  this  is  shown 
to  have  been  for  the  parpose  of  securing  a  safe  depository  for  his 
money,  it  would  not  avail  him. 

It  will  not  do  to  contend  that  the  deposit  of  his  money  contri-r 
l3uted  to  constitute  him  a  guest.  Unless  he  was  a  guest,  the  clerk 
liad  no  authority  to  bind  his  principal  by  receiying  the  money. 

In  Carter  v.  Hobbs,  12  Mich.  52,  it  is  held  :  *'In  order  to  make 
one  liable  as  innkeeper  at  the  common  law,  for  goods  lost  at  his 
inn,  it  must  appear  that  he  was  acting  in  the  capacity  of  innkeeper 
on  the  occasion  when  the  goods  were  received,  and  that  the  owner 
was  his  guest;  in  other  words,  that  the  latter  visited  the  inn  for 
purposes  which  the  common  law  recognizes  as  the  purposes  for 
which  inns  are  kept." 

In  Oelley  v.  Clerk,  Cro.  Jac.  188,  defendant  was  an  innkeeper 
at  XJbridge.  PlaintifF  was  his  guest.  Plaintiff  left  his  goods  at 
the  inn,  and  went  to  London,  saying  he  would  return  in  two  or  three 
days.  He  returned  within  three  days  and  found  his  goods  had 
been  stolen.  Action  on  the  case  was  brought  for  the  value  of  the 
goods,  and  it  was  held:  ''If  one  come  to  an  inn  and  leave  his 
goods  and  horse,  and  go  into  the  town,  and  afterward  return,  and 
in  the  meantime  his  goods  arc  stolen,  no  doubt  but  he  is  a  guest^ 
and  shall  have  a  remedy.  And  so  was  Sir  JEdwin  SancL^  case,  for 
his  absence  in  part  of  the  day  is  not  material,  but  he  is  always  re- 
puted as  a  guest.  So  where  one  leaves  his  horse  at  an  inn,  to  stand 
there  by  agreement  at  livery,  though  neither  himself  nor  any  of  his 
servants  lodge  there,  he  is  reputed  a  guest  for  that  purpose,  and 
the  innkeeper  hath  a  valuable  consideration;  and  if  the  horse  be 
stolen,  he  is  chargeable  with  an  action,  upon  the  common  custom 
of  the  realm.  But  as  in  the  case  at  the  bar,  where  he  leaves  goods. 
to  keep,  whereof  the  defendant  is  not  to  have  any  benefit,  and  goes 
from  hence  for  two  or  three  days,  although  he  saith  he  will  return^ 
yet  he  is  at  his  liberty,  and  therefore  is  not  a  guest  during  that 
time,  nor  is  the  innkeeper  chargeable  as  a  common  hostler  for  the 
goods  stolen  during  that  time,  unless  he  make  an  especial  promise 
for  the  safe-keeping  of  them;  and  the  action  should  be  grounded 
upon  if 

In  Orinnel  v.  CooJe,  3  Hill,  485;  s.  c,  38  Am.  Dec.  663,  the 
court  held:  "An  innkeeper  is  bound  to  receive  and  entertain 
travellers.     If  a  traveller,  having  stopped  at  an  inn,  leave  his  horse 
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there  and  go  oat  to  dine  or  lodge  with  a  friend^  he  does  not  thereby 
ceaaa  to  be- a  goesL  The  Bama  role  holibs  good^  so  far  a&relateB  to 
properUvfor.tha.  caore  and  kteping.  of  which  the  innkeeper  ia  to 
receive  a  compensation^  though  the  traToUer  leave  the  inn  to  go  to 
a  neighboring. towa^ intending. to  be  abaeMt.  several  days.  Others 
wis0> however  in  respect  to  inanimate  property,  from,  which  the  host 
derives  no  advantage*." 

''  Ka  tsaveUar  leave  hia  hoisaat  aninn^  he  shall  be  deemed  a 
guest)  even  though  he  lodges  elsewhere;  bat  not,  if  he  leave  any 
dead  thing, as  luggage."    Whart.  Innkeeperfl,  76. 

.Vn  innkeeper  is  not  boond  to  receive  the  goods  of  a  person  who 
only  desires  the  nae  of  theinnas^a  place  of  deposit.  Whart.  Inn- 
keepers^CG ;  DshmU  v.  JfdOor,  5  T.  B.  274;.  Jiaimr  v.  Brown^  1 
Cul.  221;  s.  c,  62Am.  Dec.  303. 

The  inquiry  is  suggested  hece,  in  the  light  of  the  citation  front 
Cartcrj.  Hobb^  supra:  Did  Wiatt  visit  the  hotel,  on  the  nuMming 
ill  question,  ''for  purpoiea . wliioh  the  common  law  recognizes  as 
the;  purposes  for  which  inns  are  kept?  " 

That  ho  did  not  stand  in  need  of,  and  that  he  did  not  desire  nor 
asl;  foiv  the  present  accommodationa  of  that  hotel,  at  the  time  he 
firiit  stood  at  its  office  £Quntor,  is  so  overwhelmingly  established  by 
the  proof,,  as  ta  exclude  every  other  conduaion. 

I  Omitting  .testimony,} 

The  one  answer  to  tho  inquiry  as  to  the  purpose  of  his  first  visit 
at  that  hotel  at  two  o'clock  imthe  morning  is,  he  sought  it  as  a  safe 
depository  for  his  money,  that  he  might  be  free  to  follow  the 
promptinga  of  his  own  will  and  pleasure  for  the  balance  of  that 
night  with  no  risk  of  its  loss..  This. is  the  only  rational  concluaion 
from  the  testimony,  and  furnishes  the  true  solution  .of  hia  failure 
to  register,,  of  the  absence  of  hia  name  from,  all  of  the  books  of  the 
hotel;  of  the  fact  that.no  room  was  assigned  him^  that  he  did  not 
in<i;jt  upon  having,  a  room  assigned;  that  he  did.Jiot  ask  or  desire  to 
be  shown  to  a  room;  .that  it  was  after  five  o'clock  in  .the  morning 
when  he  returned  to  the  hotel;  and  to  all  thattmn^red  daring  his 
first  visit  there. . 

Innkeepers  are  *  not  liable  as  saeh  for  gooda  deposited  .with.  them, 
by  any  but  guests  of  their  inns.  While  an  individual  proprietor  of 
an  inn  may  inovr  a  liability  as  bailee  for  -the  saf e-keeping  of  goods 
which  he  has  voluntarily  undertaken  to  keep  for  others  than  guests, 
it  is  not  within  the  course  of  employment  of  a  mere  clerk  of  such 
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innkeeper  to  receiye  on  deposit  the  goods  of  any  exeept  guests  of 
the  inn,  and  if  he  does  so^  it  is  a  transaction  between  faim  and  ihe 
owner,  and  no  liability  for  the  loss  of  sach  goods  attaches  to  ihe 
innkeeper. 

It  will  be  observed  that  we  hare  confined  the  consideration  of 
this  branch  of  the  case  to  the  simple  question :  Was  Wiatt  a  goest 
of  Hotel  Emery  at  the  time  of  the  deposit  of  his  money  with  its 
clerk?  If  he  was  a  guest  at  that  time,  his  subsequent  eondnct  did 
not  dissolve  or  afifect  the  relation '  existing  at  the  time  of  such  de- 
posit. If  that  relation  did  not  exist  at  that  time,  his  subBeqnent 
condact  coald  not  create  it;  although  if  the  direct  evidence  npon 
that  issue  had  been  involved  in  conflict,  it  would  have  been  proper 
to  consider  such  subsequent  conduct  in  determining  the  actual  re- 
lation of  the  parties  at  the  time  of  such  deposit. 

As  the  evidence  did  not  fairly  tend  to  prove  Wiatt  a  guest  of  the 

hotel  at  the  time  of  the  deposit  of  his  money,  there  was  error  in 

rendering  judgment  for  him,  and  in  overruling  the  motion  for  new 

trial. 

Judgment  rwersed  and  cause  rmnanded. 


Abaks  v.  Youno. 

(M  Ohio  St.  80.) 

Negligence — e&mmunication  of  fire — intervening  buOding, 

In  an  action  of  damages  for  the  negligent  eommanication  of  fire,  it  is  no  de- 
fenfle  that  the  fire  was  directly  conunouioated  from  an  intervening  building 
to  the  premisea  in  question,  which  were  two  hundred  feet  frotm  the  building 
first  ignited.    (See  note,  p.  795.) 

ACTION  for  negligent  destruction  of  personal  property  in  a 
dwelling-house  by  fire.    The  opinion  states  the  x)oint.     The 
pla'ntifF  had  judgment  below. 

Isaiah  Fellers  and  T.  J.  Godfrey,  for  plaintiff  in  error. 

LeBlond  <t  Laughndge,  for  defendant  in  error. 

FoLLETT,  J.    YIbb  the  negligence  of  Adiwns  the  proximate  caus% 
«f  the  loss  sustained  by  Young?    The  law  does  not  regard  an  in- 
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jury  from  a  remote  cuusc.  There  is  uo  dispute  as  to  the  legal  prop- 
osition; the  difficult  J  is  as  to  its  proper  applicatiou  to  the  particu- 
lar case. 

The  sustaining  the  demurrer  to  the  second  defense  is  the  only 
complaint  of  the  plaintiH  in  error.  There  is  no  complaint  of  the 
trial  on  the  first  dcfenic,  in  which  the  jury  found  against  the  plain- 
tiff in  crror^  and  in  which  the  jury  must  have  found  that  his  negli- 
gence Wi\s  the  proximate  cause  of  the  loss  of  the  goods. 

Docs  the  second  defense  show,  as  a  matter  of  h%w,  a  bar  to  Young's 
recovery?  This  defense  is  that  the  Gre  which  burnt  and  consumed 
the  property  was  communicated  to  the  house  of  Cra  jv^ford  by  spai'ka 
i^nd  cinders  from  the  stable,  and  from  the  lioi.sd  of  Crawford  to 
the  house  where  the  plroperty  was  situated,  and  then  to  the  prop- 
erty. 

It  is  not  claimed  that  this  fire  was  not  the  same  fire  communicated 
to  the  stable  by  sparks  from  the  smoke-stack,  when  Adams'  agent 
negligently  and  carelessly  fired  up  and  started  the  machinery.  So 
from  the  petition  and  answer,  it  is  shown  that  tlie  fire  started  by 
Adams  is  the  fire  that  consumed  the  goods. 

Adams  does  not  aver  or  claim  that  there  was  any  now  agency  or 
cause  at  any  point  of  the  line  of  this  fire,  and  does  not  aver  or  claim 
that  the  "gale  of  wind  "  increased  in  force  or  changed  in  direction. 

The  stable  and  the  houses  were  not  causes  of  communicating  the 
fire,  but  they  were  only  conditions  of  the  communication,  existing 
when  the  fire  was  started.  Strictly  the  law  knows  no  cause  but  a 
responsible  human  will;  and  when  such  a  will  negligently  sets  in 
motion  a  natural  force  that  acts  upon  and  with  surrounding  condi- 
tions, the  law  regards  such  human  aclur  us  the  cause  of  resulting 
injury.  **  As  a  legal  proposition,  we  may  consider  it  established, 
that  the  fact  that  the  plaintiff's  injury  is  preceded  by  several  inde- 
pendent conditions,  each  one  of  which  is  an  essential  antecedent 
of  the  injury,  does  not  relieve  the  person  by  whose  negligence  one 
of  tliese  antecedents  has  been  produced  from  liability  for  such  in- 
jury.''     Whart.  Neg.,  §  85. 

Adams  does  not  aver  his  ignorance  of  the  surrounding  conditionif, 
or  that  there  was  any  thing  unusual  about  them,  or  any  change  as 
t.)  them. 

The  objection  as  to  distance  through  the  air  is  disposed  of  by  the 
^*i\  orments  of  the  answer,  that  the  fire  was  thus  communicated,  the 
surrounding  conditions  being  as  they  were,  and  no  other  cause  being 
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shown.  There  is  uo  averment  this  loss  is  not  a  probable  and  ordi- 
nary result  of  the  negligence  of  the  plaintiff  in  error;  and  this  prin- 
ciple is  an  important  test,  if  it  is  not  the  only  test.  Whart.  Neg.^ 
§150. 

Ryan  v.  Xew  York  Cent.  R.  Co.,  35  N".  T.  210,  and  Pennsyl- 
vania R.  Co.  V.  Kerr,  62  Penn.  St.  353;  s.  c,  1  Am.  Rep.  431, 
have  been  referred  to  as  decisive  here.  The  courts  rendering  those 
decisions  have  sufficiently  '' distinguished  and  explained^'  them. 

In  case  of  Webb  v.  Rome,  W.  £  0.  R.  Co,,  49  N.  Y.  420;  s.  c, 
10  Am.  Rep.  389,  Folgeu,  J.,  on  page  427,  says:  *'  I  do  not  under- 
stand *  *  *  that  the  decisions  in  35  N.  Y.,  and  G2  Penn.  St., 
supra,  put  forth  any  new  rule  of  law,  or  one  which  has  not  been 
acted  upon  and  recognized,  pari  passu,  with  the  recognition  and 
growth  of  the  principles  upon  which  most  of  the  cases  above  cited 
are  based.  In  RyarCs  case,  the  opinion  of  the  court  was  that  the 
action  could  not  be  sustained,  for  the  reason  that  the  damage  in- 
curred by  the  plaintiff  was  not  the  immediate  but  the  remote  result 
of  the  negligence  of  the  defendant."  He  then  says,  Kerr*s  case  is 
the  same  in  material  facts,  principle  and  reasoning.  And  he  then 
says,  page  428,  ''I  am  of  the  opinion,  that  in  the  disposition  of  the 
case  before  us,  we  are  not  to  be  controlled  by  the  authority  of  the 
case  in  35  N.  Y.  more  than  we  are  by  that  of  the  long  line  of  cases 
which  preceded  it.''  And  the  court  there  held,  "  He  who  by  his 
negligence  or  misconduct  creates  or  suffers  a  fire  upon  his  own 
premises,  which  burning  his  own  property  spreads  thence  to  the 
immediately  adjacent  premises  and  destroys  the  property  of  another, 
is  liable  to  the  latter  for  the  damages  sustained  by  him.''  And  on 
the  facts  there,  also  held,  '^  In  an  action  for  the  damages,  that  the 
questions  as  to  whether  defendant  was  negligent  in  the  use  of  its 
property,  and  as  to  whether  the  injury  was  a  probable  consequence 
of  the  negligent  acts  and  omissions,  were  properly  submitted  to  the 
jury." 

In  Pennsylvania  R.  Co.  v.  Hope,  80  Penn.  St.  373;  s.  c,  21  Am. 
Rep.  100,  Chief  Justice  Agnew  says,  on  page  379:  ''But  let  us 
examine  the  case  of  Railroad  Co.  v.  Kerr,  and  it  will  be  found  to  be 
free  from  much  of  the  criticism  expended  upon  it."  /'  It  was  not 
held  in  Railroad  v.  Kerr,  that  when  a  second  building  is  fired  from 
the  first,  set  on  fire  through  negligence,  it  is  a  mere  conclusion  of 
law  that  the  railroad  company  is  not  answerable  to  the  owner  of  the 
second;  or  that  if  a  fire  is  commuuicated  from  the  locomotive  to 
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the 'field  of  A.^  and  spreads  through  his  field  *to  the  adjoining  fieid 
of  B.,  A.  may  be  reimbursed  by  the  company,  while  B.  must  «et 
•down  his  loss  io  a  remote  cause,  and  -suffer  in  eileaoe;"  thus 
answering  Fe7U  v.  T.  P.  Ry.  Co.,  59  III.  362,  358;  8.  c,  14  Am. 
Bep.  13,  infra. 

And  in  that  case  the  court  held,  '^  Sparks  from  defendants'  engine 
'fired  a  railroad  fie,  from  which  rubbish  1^  by  the  defendants  oa 
their  road  was  fired,  communicoied  with  plaintiff'^  fenoe  oiext  to  the 
road  and  spread  OTcr  two  fields,  burned  another  fence  and  standing 
timber  six  hundred  feet  distant  from  the  road.  Udd^  that  the 
proximity  of  the  cause  was  for  iJhe  jnry. 

**  In  such  case  the  jury  must  determine  whether  the  facts  oonsti- 
tuto  a  continuous  succession  of  events -so  linked  as 'to  -be 'a  natnral 
whole,  or  whether  the  chain  is  so  broken  as  to  beeome  independent, 
and  the  final  result  cannot  be  said  to  be  the  natural  and  probable 
consequence  of  the  negligence  of  defendants. '^ 

In  the  opinion  the  chief  justice  says,  pago:376,  ^Mn  determining 
this  relation,  it  is  obvious  that  we  are  not  to  be  governed  by  abetnic- 
tions,  which  in  theory  only  cut  off  the  suooession.  Abstractly 
each  blade  of  grass  or  stock  of  grain  is  distinct  trom  -every  other; 
so  one  field  may  be  separated  from  another  by  an  ideal  boundary, 
or  a  different  ownership,  or  it  may  be  by  a  rsal  but  combustible 
division  line.  *  *  *  It  is  at  this  point  the  provinoenf  the  jury 
takes  up  the  successive  iacts,  and  ascertains  whether  they  are  nat- 
urally and  probably  related  to  each  other  by  a 'Continuous  sequence, 
or  are  broken  off  or  separated  by  a  new  and  independent  cause.'' 

Some  States,  as  Massachusetts  and  ID^ew  Hampshire,  have  pro* 
vided  by  statutes  that  railroad  companies  shall  be  liable  for  damage 
caused  by  lire  communicated  by  its  locomotive  engines.  And  in 
•PerUfj  V.  Fasicrn  R.  Co.,  98  Mass.  414,  damage  was  recovered  for 
injury  to  property  sitaated  half  a  mile  distant  from  the  railroad. 

In  the  State  of  Kansas,  damage  has  been  recovered  for  injury  to 
property  situated  many  miles  distant  from  the  origin  of  the  fire. 
Atchison,  T.  £  Savta  Fe  R,  Co,  v.  Sian/ord,  12  Kan.  354;  €.  c, 
15  Am.  Eep.  362.  In  case  of  Aichison^  T,  £  Santa  fb  R,  Oo.  v. 
Bales,  16  Kan.  252,  it  was  held:  *^  Where ffire,  which  is  n^ligently 
permitted  to  escape  from  an  engine  of  a  railroad  company,  does  not 
fall  upon  the  plaintiff's  property,  but  falls  upon  the  property  of 
another,  setting  it  on  fire,  and  then  spreads  *by  means  of  dry  grass, 
stubble  and  other  combustible  materials,  and  passes  over  the  land 
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of  iBYeral  difiefieiit  penoiiB,  beforo  it  'rescues  the  pfniperty  of  the 
jdaintiff,  and  finally  reaching  the  property  of  the  plaintiff  at&graat 
distance  from  where  the  fire  was  first  kindldd,  sets  it  on  fire  and  eon- 
ectmes  it,  hdld,  iliat  the  negligence  of  the  railroad  company,  in 
such  a  case,  is  not  too  rensote  from  the  injnry  to  the  ^plaintiff's 
property  to  oonstitate  'the  basis  of  a  oanse  of  actum  .against  the 
€5ompany/' 

In  case  of  Poeppers  y,  if.  K.  d  P.  Ry.  Oo,,67  Mo.  71fi;  .8.  c.,^ 
Am.  Bep.  518,  sparks  from  the  locomotiTe  set  fire  to  the  prairie 
where  the  grass  was  rank.  The  wind  was  high  and  tbe.fite  ex- 
tended three  miles  before  night,  then  died  down,  and  the  next 
morning  the  wind  rose  and  carried  the  :fire  fiye  rmiles  further, 
where  the  fire  destn^ed  ^intiff's  property.  The  oourtheld»  ^'that 
as  the  rise  of  the  wind  was  a  thing  which  a  prudent  man  might 
reaaonably  haye  anticipated,  it  could  not  be  regarded  as  the  inter- 
yen  tion  of  a  new  agency,  so  as  to  relieye  the  cmnpany  from  the  con- 
sequences of  its  negligence  in  permitting  the  fire  to  escape;  and  that 
the  fire  was. in  fact  one  continuous  conflagration,  notwithstanding 
the  lapse  of  time  and  the  great  distance  oyer  whidh  it  trayelled  be- 
fore reaching  plaintiff's  property/'    Jn  Missouri  this  may  be  correct . 

In  Del.,  Lack.,i£  West  B.  Go.  y.  Salmon,  39 .N.  J.  Law,  BOO;  s. 
Q,,^:i3  Am.  £ep.  414,  the  court  held,  ^^  Where  one,  byrnegligsneeor 
misconduct,  ocacasionB  a  fire jon  his  own  ipremises,  or  vthe  premises. of 
a  third  person,  which  spreads  from  thence  to  the  plaintiff's  prop- 
erty, and  causes  an  injury,  the  mjury  is  not,  as  a  legal  proposition, 
too  far  remoyed  from  his  negligent  act  to  inyolye  him  in  legal 
liability/'  And  Ryan  v.  New  York  Gent.  R.  Co.,  and  Pennayl- 
.vania  R.  Co.  y.  ^err,  supra,  are  disapproyed. 

The  case  of  Kellogg  \.  Chicago  &  JV.  W.  Ry.  Co.,  26  Wis.  223; 
&  c,  7  Am.  Bep.  69,  was  fully  considered,  and  the  court  held, 
''The  maxim,  causa  proxima  non  remota  spectatvr,  is  not  con- 
trolled by  time  or  distance,  nor  by  the  succession  of  eyents.  An 
efficient  adequate  cause  being  found,  must  be  deemed  the  true  cause, 
unless  some  other  cause,  not  incidental  to  it,  but  independent  of  it, 
is.  shown  to  haye  intenrened  between  it  and  the  result.  The  maxim 
includes  liability  for  all  actual  injuries  which  were  the  natural  and 
.probable  result  of  the  wrongful  act  or  omission  complained  of,  oi 
were  likely  to  ensue  from  it  under  ordinary  circumstances.  And 
Ryan  y.  New  York  Gent.  R,  Co.  and  Pennsylvania  R.  Co.  \.  Kerr, 

supra,  are  disapproved. 

VoT.  LViri  — 100 
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In  the  case  of  Feni  v.  Toledo,  Peoria  d  Warsaw  By.  Co.,  59 
111.  349;  8.  c.^  14  Am.  Bep.  IS^the  opinion^  delirered  by  Chief  Jus- 
tice Lawbencb,  disapproves  of  Ryan  v.  Sew  York  Ceni.  R.  Co, 
and  Pennsylvania  R,  Co.  v.  Kerr,  supra,  and  deals  at  length  with 
remote  and  proximate  causes.  The  court  there  held,  *'  If  fire  is 
communicated  from  a  railway  locomotiye  to  the  house  of  A.,  and 
thence  to  the  house  of  B.^  it  is  not  a  conclusion  of  lavir  that  the  fire 
sent  forth  by  the  locomotive  is  to  be  regarded  as  the  remote,  and 
not  the  proximate,  cause  of  the  injury  to  B.,  but  that  is  a  question 
of  fact  to  be  determined  in  each  case  by  the  jury  under  instruc- 
tions of  the  court.     ♦     ♦     ♦ 

'^  If  loss  has  been  caused  by  the  act,  and  it  was,  under  tho  cir- 
cumstances, a  natural  consequence  which  any  reasonable  person 
could  have  anticipated,  then  the  act  is  a  proximate  cause,  whether 
the  house  burned  was  the  first  or  the  tenth,  the  latter  being  so 
situated  that  its  destruction  is  a  consequence  reasonably  to  be  an- 
ticipated from  setting  the  fir^t  on  fire.  If,  on  the  other  hand,  the 
fire  has  spread  beyond  its  natural  limits  by  means  of  a  new  agency 
—  if,  for  example,  after  its  ignition,  a  high  wind  should  arise,  and 
carry  burning  brands  to  a  great  distance,  by  which  a  fire  is  caused 
in  a  place  that  would  have  been  safe  but  for  the  wind  —  such  a 
loss  might  fairly  be  set  down  as  a  remote  consequence,  for  which 
the  railroad  company  should  not  be  held  responsible." 

In  Milwaukee  and  St.  P,  Ry,  Co.  v.  Kellogg,  94  U.  S.  409,  the 
claim  was  that  fire  was  negligently  communicated  from  a  steamboat 
of  the  company  by  sparks  from  the  chimney  to  an  elevator  of  the 
company  built  of  pine  lumber,  and  one  hundred  and  twenty  feet 
high,  and  standing  on  the  bank  of  the  river,  and  from  the  elevator 
to  a  saw-mill  and  lumber  piles  of  Kellogg.  The  mill  was  five  hun- 
dred and  thirty-eight  feet  distant  from  the  elevator,  and  the  nearest 
pile  of  lumber  was  three  hundred  and  eighty-eight  feet  distant  from 
it.  When  the  steamboat  went  alongside  the  elevator,  an  unusually 
strong  wind  was  blowing  from  the  elevator  toward  the  mill  and 
lumber.  1"he  case  was  from  Iowa.  The  court  held,  "  The  ques- 
tion as  to  what  is  the  proximate  cause  of  an  injury  is  ordinarily  not 
one  of  science  or  of  legal  knowledge,  but  of  fact  for  the  jury  to 
determine  in  view  of  the  accompanying  circumstances.  A  finding 
that  negligence,  or  an  act  not  amounting  to  wanton  wrong,  is  the 
proximate  cause  of  an  injury,  is  not  warranted  unless  it  appear  that 
the  injury  was  the  natural  and  probable  consequence  of  the  negli- 
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gence  or  wrongful  act,  and  that  it  ought  to  have  been  foreseen  in 
the  light  of  the  attending  circumstances.  Where  there  is  no  inter- 
mediate efficient  cause,  the  original  wrong  must  be  considered  as 
reaching  to  the  effect,  and  proximate  to  it.^^ 

In  the  case  of  Hoyt  t.  Jeffers^  30  Mich.  181,  more  than  one  build- 
inc^  was  burned  by  fire  communicated  by  sparks  from  a  mill  chim- 
ney. As  to  the  second  building,  the  court  held,  *'  Even  where  such 
second  building  is  at  such  a  distance  from  the  first  that  its  taking 
fire  from  the  first  might  not  a  priori,  seem  possible,  yet  if  it  be 
satisfactorily  shown  that  it  did  in  fact  thus  take  fire  without  any 
negligence  of  the  owner,  or  any  fault  on  the  part  of  any  third  party, 
which  could  be  properly  recognized  as  the  proximate  cause,  and  for 
which  he  could  be  held  liable,  the  party  through  whose  negligence 
the  first  building  was  burned  cannot  on  principle  be  held  exempt 
from  equal  liability  for  the  burning  of  the  second,'^ 

These  numerous  citations  show  many  phases  of  this  subject,  and 
that  each  case  must  be  determined  by  its  peculiar  facts,  and  so  is 
largely  within  the  province  of  the  jury. 

Here  explosives  are  averred  to  have  been  in  Crawford's  house, 
but  if  they  ever  exploded  it  is  not  averred  that  any  injury  came 
from  such  explosion.  There  is  shown  no  new  cause  operating  after 
the  fire  was  carried  from  the  chimney  of  the  mill  on  its  destructive 
mission.  The  demurrer  was  rightly  sustained,  and  the  court  did 
not  err  in  affirming  the  judgment. 

Judgment  affirmed. 

Note  bt  th£  Rsfobteb. —  See  to  the  same  efEect,  Johnson  v.  Ohic  etc,,  By, 
Co,,  81  Minn.  57;  contra,  Penn.  Co.,  v.  Whitloek,  99  Ind.  16;  s.  c,  50  Am.  Rep. 
71,  and  note,  81. 

Judge  Thompflon  (Neg.,  p.  169),  says:  '*Tlie  opinion  of  Chief  Justice  Law- 
rence, in  Fent  y.  Toledo,  etc.,  By.  Co,,  is  an  exhaustive  and  learned  enuncia- 
tion of  the  law  as  settled  by  the  decisions  in  England  and  America."  And  of 
the  £0rr  and  Byan  cases  he  says  (  p.  171):  "  Thej  are  condemned  in  every 
subsequent  case  in  which  they  have  been  cited,  outside  of  those  States,  and 
have  been  so  qualified  in  those  States  in  which  they  have  been  decided  as  to 
be  practically  overruled." 

Sherman  &  Redfield  (Neg.,  §  827a),  says:  '*  We  doubt  whether  any  of  this 
limitation  of  damages  can  be  sustidned.  It  does  not  seem  to  be  accepted  in 
England  or  Maasachusetts.  and  is  difficult  to  support  upon  any  intelUgible 
principle."     Written  in  1874. 

Cooley  says  of  the  Byan  case  (Torts,  76),  that  it  was  apparently  decided 
more  upon  a  consideration  of  the  hardship  of  the  opposite  doctrine  than  upon 
<*  a  strict  regard  to  the  logic  of  cause  and  effect."    "The  negligent  fire  is 
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ragmrded  as  an  unity,  it  reaches  the  last  building  as  a  direct  and  prozimato 
resalt  of  the  original  negligence,  jast  as  a  rolling  stone  pat  in  motion  down  a 
hill,  injuring  several  persons  in  succession,  inflicts  the  last  injury  as  a  proii- 
mate  result  of  the  original  force  as  directly  as  it  does  the  first;  though  if  it 
had  been  stopped  on  the  way  and  started  anevr  by  another  person,  a  new  cause 
would  thus  have  intervened  -back  of  which  any  subsequent  injury  could  not 
have  been  traced.  Proximity  of  cause  has  no  necessary  connection  vnth  am- 
tiguity  of  space  or  nearness  in  time.  The  slow  match  which  causes  an 
explosion  after  much  time  and  at  considerable  distance  from  the  ignition,  md 
the  libellous  letter  which  is  carried  from  place  to  place  by  different  hands 
before  publication,  produces  an  injurious  result  which  is  as  pflrozimate  to  the 
cause  and  as  direct  a  sequence  as  if  in  the  one  ease  the  exploaion  bad  been 
instantaneous,  and  in  the  other  the  author  had  called  his  neighbors  togetlier 
«nd  read  to  them  his  libel."  No  doubt  the  man  who  sets  the  stone  rolling  is 
liabla  for  the  direct  injury  to  any  number  of  different  persons,  but  suppose 
the  first  person  struck  falls  down  the  hill,  and  at  the  bottom  strikes  another, 
would  the  man  who  set  the  stone  rolling  be  liable  for  the  injury  to  the  latter t 
That  is  a  different  question.  Unless  the  doctrine  of  the  JTerr  and  Mj^an  cases 
is  law,  the  man  who  accidentally  fired  the  cow-shed  by  tipping  over  the  lamp 
in  Chici^o  was  liabie  for  the  conflagration  of  the  whole  city.  Or  suppose  one 
should  negligently  keep  a  mad  dog,  which  should  bite  another  dog,  and  the 
virus  should  in  like  manner  be  communicated  through  six  dogs  to  a  man, 
would  the  keeper  be  liable  to  that  man  ?  Distance  of  space  or  time  is  nothing, 
it  is  true;  but  intervening  and  unexpected  agencies  of  oommonication,  through 
which  spaee  and  time  are  bridged,  are  something  to  be  taken  into  aooount. 
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Negotiable  instrumerU  — draft  — parol  evidence  to  varjf  liabOUy. 

Parol  evidence  of  an  agreement  between  payee  and  drawer  that  the  drawer  of 

a  bill  was  not  to  be  liable  is  inadmisadble. 

ACTION  on  bills  of  exchange.     The  opinion  states  the  faet&. 
The  plaintiff  had  judgment  below. 

John  W,  Herron,  for  plaintiff  in  error. 

Jordan  S  Jordans,  for  defendant  in  error. 

Owen,  C.  J.  If  the  trial  court  properly  exclnded  the  evidence 
offered  by  the  defendant  below  to  prove  that  it  was  agreed,  at  the 
time  the  bills  of  exchange  in  suit  were  drawn,  that  he  was  not  to 
be  liable  thereon  as  drawer,  the  judgment  below  should  be  affirmed. 
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The  real  issue  tendered  by  the  answer  was  that  Kent  took  the 
bilb  of  exchange  in  payment  of  the  debt  of  $3,014.95  whioh  waa 
^ue  from  the  defendant,  Cammings,  to  him,  and  agreed  to  release 
the  former  from  all  liability  for  the  same.  A  careful  inspection  of 
the  answer  fails  to  disclose  any  averment  that  Kent  agreed  to 
release  Cummings  from  his  liability  as  drawer  of  the  bills,  or  that 
there  was  any  agreement  that  the  only  purpose  in  drawing  the  bills 
was  to  efFect  an  assignment  of  the  debt.  If  we  assume  the  facts 
alleged  in  the  answer  to  be  proved  as  fully  as  averred,  they  would 
fitill  fall  far  short  of  establishing  a  defense  to  the  action  on  the  bills 
of  exchange.  They  may  have  been  taken  in  payment  of  the  account, 
and  Cummings  thereby  released  from  all  liability  thereon;  but  the 
action  was  not  upon  the  account,  but  upon  the  bills  given  fc»:  its 
payment.  The  evidence  offered  was  properly  excluded,  as  being 
irrelevant  to  the  issues  joined. 

We  do  not  find  it  necessary  however  to  rest  our  determination  of 
the  case  solely  upon  this  ground.  Assuming  for  the  purposes  of 
the  case,  that  the  issues  were  broad  enough  to  invite  an  inquiry 
into  the  facta  which  were  sought  to  be  proved  by  the  evidence 
offered,  was  it  competent  to  establish  such  facts  by  oral  testimony? 

The  liability  assumed  by  the  drawing  of  a  bill  of  exchange  is 
olearly  recognized  by  the  law.  The  mere  act  of  drawing,  a  bill 
imports  the  most  certain  and  precise  contract,  for  presumed  ade- 
quate consideration,  that  the  bill  shall  be  accepted  and  paid,  and 
that  if  it  is  not,  the  drawer  will  pay  it.  Wood  v.  SurrelU^  89  111. 
107;  Chitty  Bills,  147.  It  is  a  firmly  settled  principle  that  parol 
ovidence  of  an  oral  agreement  alleged  to  have  been  made  at  the 
time  of  the  drawing,  making  or  indorsing  of  a  bill  or  note,  can- 
not be  permitted  to  vary,  qualify  or  contradict,  to  add  to  or  sub- 
tract  from,  the  absolute  terms  of  the  contract.  Pars.  Notes  and 
BiUs,  501. 

The  evidence  which  the  court  excluded  in  the  case  at  bar  was 
offered  for  the  purpose  of  proving  that  at  the  time  of  the  drawing 
and  delivery  of  the  bills  in  suit,  it  was  agreed  between  the  payee 
and  drawer  that  the  latter  should  not  *be  liable  as  such  drawer.  If 
tliis  was  not  an  attempt  to  conti*adict  the  plain  terms  of  the  con- 
tract as  the  law  interprets  it,  it  is  not  easy  to  conceive  of  a  case 
which  would  present. such  a  question. 

Morris  v.  Faurot,  HI  Ohio  St.  155;  s.  c,  8  Am.  Rep.  45,  is  cited 
to  support  the  view  contended  for  by  Cummings. 
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This  was  a  suit  by  the  indorsee  against  the  indorser  of  a  promis- 
sory note.  The  defense  was  that  the  indorsement  was  not  made  in 
the  regular  course  of  business^  but  that  the  plaintiff  had  agreed 
with  the  makers  to  take  up  the  note^  and  that  '^the  indorsement 
was  made  with  the  express  understanding  and  agreement  that  this 
indorsement  was  to  be  used  by  the  plaintiff  only  as  evidence  to 
Cochran  &  McElroy  that  he  had  paid  off  their  indebtedness  on  the 
note  to  the  defendants^  and  that  it  was  made  for  no  other  purpose 
whatever." 

McIlvaine^  J.^  says:  ''That  parol  testimony  is  inadmissible  to 
contradict  or  vary  the  terms  of  written  instruments^  and  that  the 
contract  of  an  indorser  of  a  promissory  note,  whether  the  indorse- 
ment be  in  blank  or  otherwise,  within  the  meaning  of  that  rule,  as 
general  propositions  of  law  are  true,  may  be  admitted  for  the  pur- 
poses of  this  case.  But  the  question  in  the  case,  as  we  understand 
it,  was  not  as  to  the  terms  of  the  contract,  or  the  nature  or  extent 
of  the  indorser's  liability,  but  whether  there  was  any  contract  at  all 
out  of  which  any  liability  could  arise." 

It  will  be  seen  that  this  case  expressly  recognizes  the  rule  which 
tlie  trial  court,  in  the  case  at  bar,  applied  in  excluding  the  evidence 
offered  ''  as  to  the  terms  of  the  contract,  or  the  nature  or  extent  of 
the  liability  "  of  the  drawer. 

Dye  V.  Scoitj  35  Ohio  St.  194;  s.  c,  35  Am.  Rep.  604,  is  relied 
upon  as  decisive  of  the  case  at  bar,  in  that  it  establishes  the  admis- 
sibility of  the  evidence  which  the  trial  court  excluded.  The  propo- 
sition declared  by  the  court  in  that  case  is:  '' Oral  testimony  is 
admissible  to  prove  that  the  indorser,  as  between  himself  and  the 
indorsee,  at  the  time  of  indorsing  a  note  in  blank,  waived  demand 
and  notice/'  We  are  not  called  upon,  nor  have  we  any  disposition, 
to  question  the  entire  soundness  of  this  proposition,  and  the  language 
of  GiLMOKE,  J.,  which  is  relied  upon  by  the  plaintiff  in  error,  must 
be  read  and  construed  in  the  light  of  the  question  before  the  court 
tind  not  as  declaratory  of  a  rule  which  was  not  at  all  necessary  to  a 
solution  of  that  question.  The  rule  established  by  that  case  is  sup- 
ported by  authorities  which  rigidly  adhere  to  the  principle  which 
guided  the  trial  court.  1  Pars.  Notes  and  Bills,  584;  Dan.  Neg. 
Inst,  §  1093;  Edw.  Notes  and  Bills,  §  861;  Boyd  v.  Cleveland,  4 
Pick.  525;  Lane  v.  Steward,  20  Me.  98;  Fuller  v.  McDonald,  8 
Greenl.  213;  8.  c,  23  Am.  Dec.  499. 

Wood  Y.  Surrells,  80  111.  107,  is  an  instructive  case,  presenting 
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striking  analogies  to  the  case  at  bar.  One  of  several  judgment 
debtors  gave  a  bill  of  exchange  on  a  third  person,  whose  acceptance 
was  procured  in  satisfaction  of  the  judgment.  It  was  held  that 
evidence  of  a  parol  agreement  at  the  time  of  the  drawing  of  the  bill, 
to  release  the  drawer  from  all  liability  on  the  draft,  wan  inadmissi- 
ble. Here  the  judgment  was  paid  by  the  drawing  and  acceptance 
of  the  bill;  but  evidence  of  a  contemporaneous  parol  agreement  that 
the  drawer  was  not  to  be  liable  as  such,  was  excluded. 

It  was  further  held  in  this  case,  that  tlic  liability  of  a  drawer  of 
an  inland  bill  of  exchange  is  fixed  by  presenting  the  draft  on  the 
day  of  its  maturity,  and  notice  of  its  dishonor.  It  was  also  held 
that,  "  The  rule  is  familiar,  that  an  agreement  cannot  exist  partly 
in  writing  and  partly  in  parol,  or  that  verbal  terms  or  conditions 
cannot  control  tlie  rights  or  liabilities  of  parties  to  commercial 
paper." 

While  there  is  not  entire  uniformity  in  the  authorities  upon  the 
question,  their  decided  weight  will  be  found  to  support  the  prin- 
ciple that  evidence  is  not  admissible  to  prove  a  contemporaneous 
parol  agreement  that  the  liability  of  the  drawer  of  a  bill  of  exchange 
is  not  to  be  enforced.  1  Dan.  Neg.  Inst.,  §  80;  Martin  v,  Cbfe, 
104  TJ.  S.  30;  Bigelow  v.  Colion,  13  Gray,  309;  s.  c,  74  Am.  Dec. 
C3:J;  Davis  v.  Randall,  115  Mass.  547;  s.  c,  15  Am.  Rep.  14G; 
BartleU  v.  Lee,  33  Ga.  491;  Day  v.  Thompson,  65  Ala.  269; 
Barnard  v.  Oaslin,  23  Minn.  192;  s.  c,  23  Am.  Dec.  499; 
Crockery.  Oeichell,  23  Me.  392;  Fuller  v.  McDonald,  SGreenl.  213; 
s.  c,  23  Am.  Dec.  499;  Tankersley  v.  Oraham,  8  Ala.  247;  Stiibhs 
V.  Goodall,  4  Oa.  lOG;  Wilson  v.  Black,  6  Blackf.  509;  Holton 
V.  McCormick,  45  Ind.  411;  Stack  v.  Beach,  74  Ind.  571;  s.  c„  39 
Am.  Rep.  113;  Woodward  v.  Foster,  18  Gratt.  200;  Barry  v.  Morse, 
3  N.  n.  13"^;  Heaverin  v.  Donnell,  7  Sm.  &  M.  244;  s.  c,  45 
Am.  Dec.  302;  Heathy.  VanCott,  9  Wis.  510.  This  is  also  the  rule 
ill  England.  Hoare  v.  Graham^  3  Camp.  57;  Abrey  v.  Crux, 
L.  R.  5  Com.  P.  37;  Bell  v.  Lord  Ingest  re,  12  Q.  B.  317;  see  also 
Forsyihe  v.  Kimball,  91TJ.a,  291;  Specht  v.  Howard,  16  Wall.  564. 

Judgment  affirmed. 


m oHto. 


Ex  FJLBXK  Dalxok. 

(44  Ohio  St.  1«.) 


mittee* 

A  stftnding^  committee  on  elections  of  a  house  of  the  legislatare,  with  power  to 
send  for.  persons  and  papers,  may  command  a  clerk  of  a  ooart  of  common 
pleas,  having  custody  of  a  poll-book,  to  prodnce  it  on  an  inTesligatlov, 
althongh  this  may  iuTolye  the  removal  of  tbe  book  to  another  cosmtythnB 
that  of  his  office;  and  on  his  refusal  such  house  may  conunit  him  for  ooa- 
tempt. 

XT  ABE  AS  CORPUS.     The  opinion  shows  the  case. 
Baker  £  Goodhue,  for  petitioner. 

Jacob  A.  Nobler,  attorney-general^  George  K,  Ndshy  and  Jesse 
L,  Cameron,  for  respondent. 

OwEN,.C.  J.  1.  It  is  maintained  on  behalf  of  the  petitioner 
that  neither  the  house  of  representatives  nor  its  committee  had 
power  to  command  him  to  remove  any  of  the  poll-books  committed 
to  his  custody  from  his  office  and  take  them  out  of  his  county. 
This  claim  is  based  upon  the  assumption  that  section  29G1  of  the 
Revised  Statutes  requires  that  the  poll-books  shall  remain  in  his 
office  and  not  be  removed  therefrom  under  any  circumstances. 

This  section  provides  that;  ''After  canvassing  the  votes  in  the 
manner  aforesaid,  the  judges,  before  they  disperse,  shall  put  under 
cover  one  of  the  poll-books,  seal  the  same  and  direct  it  to  the  clerk 
of  the  Court  of  Common  Pleas  of  the  county;  and  one  of  the  judges 
(to  be  determined  by  lot,  if  they  cannot  otherwise  agree),  shall 
convey  the  same  to  the  clerk  at  his  office,. within  three  days  from 
the  day  of  election ;  and  the  other  poll -book  shall  be  forthwith 
deposited  with  the  clerk  of  the  township,  or  the  clerk  of  the  muni- 
cipal corporation,  as  the  case  may  require,  there  to  remain  for  the 
use  of  any  person  who  may  choose  to  inspect  the  same  after  the 
expiration  of  the  time  within  which  any  legal  notice  of  the  contest 
could  be  given." 
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It  requires  bat «  oasaal  exMnination  of  this  section  to  show  that 
the  contention  of  the  petitioner  proceeds  npon  a  misconstruction  of 
it;  that  the  words  ^^  there  to  remain  "  have  relation  not  to  the  poll- 
book  which  ia  to  be  conveyed  to  the  clerk  of  the  Court  of  Common 
Pleas,  but  to  '^the  other  poll-book/'  which  is  to  be  deposited  with 
the  clerk  of  the  township  or  municipal  corporation. 

That  this  position  of  the  petitioner  is  untenable,  clearly  appears 
from  the  proyisions  of  sections  2998,  2999,  and  3001,  3003,  3004 
BcT.  Stats.  These  sections  are  more  fully  considered  in  the 
third  paragraph  of  this  opinion.  They  clearly  oontemplate  a  trial 
before  that  branch  of  the  general  assembly  to  which  a  contest  is 
taken  on  appeal,  and  the  prod  action  before  such  honse,  or  a  ciHn- 
xnittee  acting  for  it,  of  the  retams  of  an  election  which  is  being 
inyestigated. 

The  right  of  the  hoase  to  command  the  production  before  it,  mr 
its  committee,  of  the  papers  named  in  the  subpoena,  and  of  the 
witness  to  produce  them,  is  clear. 

2.  It  is  further  maintained  in  behalf  of  the  petitioner,  that  even 
if  it  was  lawful  for  him  to  produce  before  the  committee  at 
Columbus  the  poll-book  demanded,  the  house  had  no  power,  upon 
his  refusal  to  produce  it,  to  commit  him  as  a  punishment  for  con- 
tempt of  its  authority. 

The  case  of  Anderstm  t.  Duntif  6  Wheat.  204  (decided  by  the 
Supreme  Court  of  the  TTnited  States  in  1821),  declared  the  doctrine 
that  representative  bodies  in  America  possessed  inherently  the 
power  to  punish  for  contempt.  For  sixty  years  following  this 
decision,  its  authority  remained  unquestioned  in  this  country.  The 
repeated  and  unqualified  declarations  of  this  principle  by  courts 
and  text- writers  are  to  be  traced  to  this  case.  Maurice  v.  DyeVy  2 
Greene,  165;  Yates  v.  Lansing,  9  Johns.  395;  s.  c,  6  Am.  Dec.  290; 
1  Burr's  Trial,  352;  United  States  y.  Hudson,  TCranch,  32;  1  Kent 
Com.  300;  United  States  v.  New  Bedford  Bridge,  1  W.  &  M.  401; 
Tennefs  case,  23  N.  H.  162;  State  v.  Copp,  15  N.  H.  212. 

The  later  case  of  KHhourn  v.  Thompson,  103  IT.  S.  1C8,  is  relied 
upon  by  counsel  for  petitioner  as  an  authority  in  support  of  his 
position,  and  as  OTcrruling  Anderson  t.  Dunn. 

In  the  case  of  Kilbourn  v.  Thompson,  the  plaintiff  had,  on  pro- 
ceedings similar  to  those  taken  in  the  present  case,  been  oonvicted 
of  a  contempt,  and  sentenced  by  the  house  of  representatives  of 
Congress  to  imprisonment.  It  appeared  on  the  faee  of  the  proceed- 
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ingSy  that  the  contempt  consisted  of  his  refusal  to  answer  a  question 
propounded  by  a  committee  of  the  house  appointed  by  a  resolution, 
which  was  set  forth.  This  resolution  directed  the  committee  to 
investigate  certain  business  transactions  in  which  the  United 
States  goYernuient  was  interested  simply  as  a  creditor  of  one  of 
the  parties,  and  that  the  Supreme  Court  held  that  the  preamble  and 
resolution  under  which  the  committee  was  appointed  showed 
upon  their  face  that  the  investigation  ordered  did  not  have  for  its 
object  any  legislative  action,  or  the  impeachment  of  any  officer  of 
the  government,  but  the  collection  of  a  debt  owing  to  the  govern- 
ment, a  power  which  Congress  could  not  exercise,  but  which  was 
vested  only  in  courts  of  justice;  that  in  ordering  such  an  investiga- 
tion, the  house  of  representatives  exceeded  the  limits  of  its  powers, 
and  consequently  the  committee  had  no  authority  to  require  the 
plaintiff  to  testify  before  it.  On  this  sole  ground,  the  decision  of 
the  court  was  placed,  but  in  arriving  at  this  conclusion,  sexeral 
important  points,  which  have  a  bearing  upon  the  question  now 
before  us,  were  discussed  in  the  highly  instructive  opinion  of  Jus- 
tice Miller, 

It  may  be  conceded  that  so  far  as  Anderson  v.  Dunn  dechvred  the 
doctrine  that  representative  bodies  in  this  county  possess,  inherently, 
the  general  and  unlimited  power  to  punish  for  contempts,  it  is 
overruled  by  Kxlbourn  v.  T/u)mp8on,  but  so  far  as  it  has  application 
to  the  questions  now  before  us,  its  authority  remains  unshaken  by 
the  latter  case. 

This  is  apparent  from  the  following  language  of  the  syllabus  of 
Kilbourn  v.  Thompson:  *'  Beld,  that  although  the  house  can  punish 
its  own  members  for  disorderly  conduct,  or  for  failure  to  attend  its 
sessions,  and  can  decide  cases  of  contested  elections,  and  determine 
the  qualifications  of  its  members,  and  exercise  the  sole  power  of 
impeachment  of  officers  of  the  government,  and  may,  where  the 
examination  of  witnesses  is  necessary  to  the  performance  of  these 
duties,  fine  or  imprison  a  contumacious  witness  —  there  is  not  found 
in  the  Constitution  of  the  United  States  any  general  power  vested 
in  either  house  to  punish  for  contempt." 

In  the  course  of  a  very  learned  and  able  opinion.  Justice  Milleb 
says:  "  Each  house  is  by  the  Constitution  made  the  judge  of  the 
election  and  qualification  of  its  members.  In  deciding  on  these, 
it  has  an  undoubted  right  to  examine  witnesses  and  inspect  papersi 
subject  to  the  usual  rights  of  witnesses  in  «uch  cases;  and  it  msT 
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be  that  a  witness  would  be  sabject  to  like  panishment  at  the  hands 
of  the  body  engaged  in  trying  a  contested  election,  for  refusing  to 
testify^  that  he  would  if  the  case  were  pending  before  a  court  of 
judicature." 

Here  is  a  recognition  of  the  power  which  the  house  exercised  in 
the  case  at  bar. 

The  case  of  McDonald  v.  Keeler,  39  Hun,  563,  which  is  relied 
upon  by  the  petitioner,  is  not  an  authority  against  the  power  of 
the  house  to  commit  for  contempt,  a  witness  in  an  election 
contest,  for  the  reasons  (1)  that  as  counsel  concede,  it  was  reversed 
by  the  Court  of  Appeals  of  that  State  (99  N.  Y.  463)  ;6.  c,  52  Am. 
Bep.  49;  and  (2)  that  while  denying  the  power  of  a  branch  of  the 
general  assembly  to  punish  for  contempt  in  the  peculiar  case  before 
it.  Learned,  J.,  qualified  the  general  rule  in  the  following  lan- 
guage: 

''Here,  then,  we  must  notice  that  by  the  Constitution  the  legis- 
lature has  certain  judicial  powers.  Each  branch  is  the  judge  of 
the  qualifications  of  its  own  members.  This  power  is  judicial  in 
character,  though  often  partisan  in  fact.  There  is  a  power  to  re- 
moye  certain  judicial  officers.  There  is  a  power  of  impeachment. 
These  are  judicial  powers.  They  imply  a  decision  on  past  occur- 
rences, and  a  giving  judgment  accordingly.  It  may  be  therefore 
that  in  all  actions  of  this  kind,  the  senate  and  assembly  may 
rightfully  enforce  the  same  power  of  punishing  for  refusing  to 
answer  questions  which  is  exercised  by  courts.  These  cases  there- 
fore we  exclude  from  consideration." 

The  Constitution  of  Ohio  ordains  (art.  2,  §  6)  that: 

''  Each  house  shall  be  judge  of  the  election,  returns  and  qualifi- 
cations of  its  own  members.^' 

The  house  of  representatives  was  exercising,  through  its  com- 
mittee, the  power  thus  conferred,  at  the  time  of  the  commitment 
of  the  petitioner. 

The  power  to  enforce  the  attendance  and  testimony  of  witnesses^ 
and  the  production  of  papers  affecting  the  election  of  its  members, 
is  indispensable  to  the  efficient  exercise  of  the  power  conferred. 

That  the  power  to  commit  a  recusant  witness  for  contempt  in 
disobeying  the  command  of  a  subpoena  issued  in  the  due  course  of 
an  investigation  affecting  the  election  of  any  of  its  members,  is  in- 
vested in  each  house,  is  now  too  fi  :*mly  established  to  be  considered 
a  debatable  question. 
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AndtrMOH  v.  Bufun,  6  Wheat.  204;  Ki&9urn  v.  TaompMoa,  103 
U.  &  168;  McDomaUL  v.  Kaeler,  39  Bun,  563;  &  c,  m  N.  Y-  463; 
s.  c.^  b'Z  Am.  fiep.49;  Kapalje  GoutemptSy  g  2^  and  cafies  tiiere 
cited. 

3.  Oounael  ior  petitaoaer  maiatains,  farther,  that  the  only  power 
conferred  by  statate  on  each  house  to  proceed  against  a  disobedient 
iritaess  for  oontampt  of  its  authority  is  deriFed  frooi  section  52, 
fie^ised  Statutes,  and  that  the  power  therein  attempted  to  be 
conferred  Js  too  TAgoe  and  indefinite  regarding  tJie  mode  of 
pttoishinent  to  be  capable  of  legal  enfoi-cement. 

Section  50,  Rerised  Statutes,  provides:  ^'  That  a  chairman  may 
issue  subpoenas;"  section  ^1  provides  to  whom  subpoexias  shall  be 
directed,  and  how  served,  and  the  form;  and  section  52  provides 
panishiikeiit  for  disobeying  the  subpoBna,  or  refusing  to  answer,  or 
refusing  to  produce  books  or  papers. 

Section  52  pn^vides:  ''  Whoever  willfully  fails  to  appear  in  obe- 
dienoe  to  such  subpoena,  or  appears  and  refuses  to  answer  any  ques- 
tion pertinent  to  tiie  matter  of  laqoiiy,  or  declines  to  produce  any 
paper  or  reoord  in  his  possession  or  control,  shall  be  liable  to  the  pains 
and  penalties  for  eontempt  of  the  authority  of  the  general  assem- 
}^\y  *  *  m  jiocording  to  parliamentary  rules  and  usages  in  case 
of  contiempit;  aod  the  ohairmanof  the  committee  before  which  such 
person  fails  to  appear,  or  refuses  to  answer,  or  produce  a  paper  or 
leoord,  as  a£ofiesaid,  on  the  order  of  the  committee  or  a  sub-oom- 
mittee,  shall  report  the  facts  to  the  proper  branch  of  the  general  as- 
sembly, on  like  order,  issue  a  warrant  for  the  arrest  and  conveyance 
of  the  witness  before  that  branch,  to  answer  for  the  contempt;  and 
tbe  6erg<dant*at«arms^  or  sheriff,  to  whom  suoh  warrant  is  directed, 
shall  forthwith  execute  the  same,"  etc. 

Rules  have  been  adopted  by  the  house  to  effectuate  the  provisions 
of  this  section. 

Counsel  for  petitioner  repeatedly  asserts,  during  his  argument, 
that  it  is  eonoedod  tliat  the  only  statutory  power  to  commit  for 
contempt  is  to  be  foond  in  this  section  (52).  By  whom  this  con- 
cession is  oaade  we  are  not  advised.  Certainly,  this  court  has  not 
made,  imr  is  it  bound  by  any  such  concession. 

On  the  oontrary,  we  find  that  express  statutory  power  is  given  to 
make  the  order  by  which  the  petitioner  was  placed  in  the  custody 
frouk  whtch  h«  seeks  to  be  discharged  by  the  procoeding  wo  are  re- 
viewing. 
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SeeiioD  3003,  Itorised  Slatate8>  ptvndee,  gwaerail  j,  for  an  appnil 
io^  aod  eontefil  belong  either  branch  of  the  genersA  asBombly,  oi 
the  right  of  a  perma  declared  elected  thereto.  Section  3004  pr^ 
vides  that  the  proviafona  of  aecboos  2998<|  2999  suai  3001  (relatiiig 
to  contests  for  oonntj  ofikes)^  shaU  applj  to  contests  for  sente  in 
the  general  anembly.  Section  ^998  provides,  that  the  officers 
aoithorised  to  take  depontk)Qfl  may  iasne  ^^sufopoBins  dUc99  Ucwm 
for  the  production  of  the  books,  papers^  bdHot^  or  things  relatiiig 
to  snch  election;  and  the j raaj  compel  the  atiefidance of  witaessn> 
and  the  production  of  oTery  thing  named  in  the  sabpoeuas;'* 

Section  2999  prorides  that:  '^  Whoever  ref  nses  to  obey  such  sub- 
poena duces  tecum,  or  to  prodnee  any  books,  papers,  baUots,  or 
things  in  his  possession,  or  under  his  control,  named  in  sivch  Avrit, 
shall  be  committed  to  the  jail  of  the  county  by  the  jasfeiees  or  other 
officer;  there  to  remain  until  he  produces  the  things  called  for.'' 

Section  3001  provides  that:  ^^  On  the  trial  either  party  may  in- 
troduce oral  testimony,  or  depositionB  of  witneases  taken  as  pro- 
vided in  civil  actions;  and  whenever  any  amissiou,  defect^  or  error 
oecnrs  in  the  proceedings  of  an  officer,  in  declaring  or  certifying 
that  a  person  wm  duly  elected  to  an  office,  the  game  mi^  be  cor- 
rected by  oral  or  other  testimony  offered  at  the  hearing  of  any  pre- 
Gmiuary  proceeding,  or  at  the  trial." 

These  provisions,  having  been  thua  engrafted  upeon  those  for  con- 
test for  memheiBhip  of  either  house,  fnmisk  specific  warrant  for 
the  action  of  the  honse  in  the  caae  before  ns.  This  renders  un- 
necessary any  further  discuBsk^k  of  the  prvrisians  of  section  52,  or 
the  rules  of  the  house,  so  far  as  thcv  relate  to  commitment  of 
witnesses  for  contempt. 

4.  The  questions  we  have  been  considering  were  incidentally  in- 
volved in  the  case  of  Dalton  v.  Siahy  43  Ohio  St.  652.  This  court 
there  held  that  the  jurisdiction  conferred  by  the  Constitution  upon 
each  honse  to  *^  jnd^  of  the  election  retoms,  and  qnaliiScations  of 
its  own  members,"  is  supreme  and  exclusive,  and  that:  "  In  a  con- 
test in  either  house,  the  broadest  range  is  given  contestants  to  purge 
the  ballot  and  reinms  of  the  coneequencea  of  neglect,  mtstake,  fraud 
and  crime,  from  the  opening  of  the  polls  to  the  final  declaration  of 
the  result." 

Tlie  pertinency  of  this  language  to  the  caae  before  us  is  emplia- 
siaced  by  the  fact  that  it  was  used  with  reference,  among  other  things, 
to  the  very  paper  (then  before  this  court)  whose  prodnction  waa 
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commanded  by  the  sabpoBoa  issqed  in  the  case  at  bar.  It  was  used 
to  support  the  proposition  that  a  contest  before  either  house  afforded 
a  complete  and  adequate  remedy  for  fraud,  neglect,  or  crime  at  the 
election  or  in  making  up  the  returns  thereoi  If  it  be  true  that 
neither  house  of  the  general  assembly  has  power  to  compel  the  pro- 
duction before  it,  or  a  committee  acting  for  it,  in  the  trial  of  a  con- 
test involving  the  election  of  a  member,  of  the  returns  and  other 
papers  affecting  such  election,  the  declaration  of  this  court  in  the 
case  last  cited  is  but  a  false  pretense,  and  a  contest  in  either  house 
is  not  an  adequate  remedy  for  the  contestant. 

The  parties  to  such  a  contest  are  entitled  to  the  enlightened  judg- 
ment of  each  member  of  the  house  upon  the  questions  involved  in 
the  contest 

Where  a  full  understanding  of  such  questions  requires  a  personal 
inspection  of  the  returns  of  the  election,  it  is  the  right  of  each  party 
to  the  contest  to  ask  that  they  be  brought  within  reach  of  each 
member  whose  vote  is  to  aid  in  the  final  determination  of  the  con- 
test. With  the  thoroughness  of  the  investigation  dependent  wholly 
npon  the  pleasure  or  caprice  of  witnesses,  and  without  the  power 
to  enforce  their  attendance  and  testimony  and  the  production  of 
papers,  by  such  means,  if  necessary,  as  the  house  of  representatives 
used  in  the  present  case,  it  would  be  worse  than  an  absurdity  to 
say,  as  did  this  court  in  the  case  last  cited,  that:  '^  In  a  contest  in 
either  house  the  broadest  range  is  given  contestants  to  purge  the 
ballot  and  returns  of  the  consequences  of  neglect,  mistake,  fraud 
and  crime,  from  the  ox>ening  of  the  polls  to  the  final  declaration  of 
the  result." 

Judgment  affirmed. 


Manhattak  Lifh  Insuranob  Company  v.  Smith. 

(44  Ohio  St    156.) 

Inswrance  —  life  —  hutfband  for  v)ife — change  of  heneJUiary  —  notice. 

An  insurance  policy  was  issued  to  a  wife  on  the  life  of  her  husband,  entitling 
the  wife  to  have  the  profits  applied  on  the  premiums  annually.  The  hus- 
band kept  the  policy  and  paid  the  premiums.  The  husband  and  wife  sepa- 
rated, and  the  company  knowing  this  fact,  and  without  notice  to  the  wife, 
entered  into  negotiations  with  the  husband  for  a  surrender  and  for  the  Issue 
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of  a  new  policv  payable  to  hia  estate,  pending  which  the  husband  died  leav- 
ing a  premium  due  and  unpaid,  of  which  the  wife  was  not  notified,  ffeld^ 
that  the  company  could  not  forfeit  the  policy.* 

ACTION  on  a  life  insurance  policy.     The  opinion  and  head-note 
state  the  facts.     The  plaintiff  had  judgment  below. 

McGvffey  <6  Morrill,  for  defendant. 

JoJifi  W.  Herrgn  and  Nathaniel  H.  Davis,  contra. 

SPE.vn,  J.  At  the  outset  we  inquire:  Uud  the  husband,  inde- 
pendent of  any  relation  as  agent  for  the  wife,  power  to  surrender 
the  policy?  He  could  stop  paying  premiums.  Tliat  would  have 
left  t!ie  wife  to  continue  the  policy  in  force  for  its  full  amount  by 
herself  making  payment  of  premiums;  or  she  could  have  declined 
to  pay  and  received  a  paid-up  policy  for  a  lesser  amount,  and  this 
she  would  do,  not  by  the  grace  or  favor  of  the  company,  nor  yet  by 
virtue  of  any  new  agreement  with  the  company,  but  by  force  of 
the  original  contract  and  the  law  applicable  thereto. 

It  is  now  too  well  settled  to  admit  of  dispute  that  a  beneficiary, 
for  whose  benefit  a  promise  has  been  made  by  one  upon  a  sufficient 
consideration  moving  from  a  third  person,  may  maintain  an  action 
upon  that  promise;  and  if  the  beneficiary  has  acted  on  the  promise 
so  as  to  have  changed  position,  or  acquired  a  vested  right,  the  con- 
tract cannot  be  changed  without  his  consent.  The  case  at  bar  is  a 
stronger  case  than  the  one  supposed,  in  that  the  application  was 
made  v\  the  name  of  the  wife  and  tlie  contract  itself  made  directly 
with  her,  though  the  risk  was  on  the  life  of  the  husband.  There 
was  value  in  the  policy,  and  at  least  to  that  extent  the  wife's  right 
in  it  was  a  vested  right.  She  was  the  beneficiary  named  in  it,  and 
upon  both  reason  and  authority  we  think  it  clear  that  no  new  con- 
tract or  arrangement  of  any  kind  which  affects  the  vested  rights  of 
the  beneficiary  in  the  policy  can  be  made  with  the  company  alone 
by  the  insured,  diss  on  Life  Insurance,  sections  337,  345,  571, 
and  the  cases  cited  by  counsel,  abundantly  sustain  this  position. 
We  conclude  that  the  husband,  in  tiiis  case,  had  no  power  to  sur- 
render the  policy  merely  because  he  was  the  insured  party  and  had 
paid  premiums.  Had  he  any  other  standing  regarding  the  transac- 
tions which  gave  him  such  right?    In  the  payment  of  premiums  he, 

•  See  Nat.  Life  Im.  Go.  v.  HaUy  (78  Me.  268).  57  Am.  Rep.  807. 
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in  Iwir,  was  her  agent.  If  he  had  the  right  to  act  for  her  at  all  it 
was  becanse  of  this  relation  as  agent.  Was  he  her  agent  at  the 
time  he  attempted  to  surrender  this  policy?  and  what  was  the  com- 
pany^ with  the  knowledge  famished  by  the  letters  as  to  his  attitude 
toward  his  wife,  bound  to  understand?  By  liis  letter  of  April  27, 
in  which  he  inquires  if  the  policy  could  be  transferred,  he  gave  the 
company  to  understand  that  he  was  seeking  a  result  on  the  face  of 
the  transaction  inconsistent  with  her  interests.  This  was,  of  itself^ 
significant  and  suggestiTe.  And  when  it  was  followed  by  the  letter 
of  May  3,  giving  the  information  that  his  wife  had  separated  from 
him  and  sued  for  alimony,  and  renewing  his  request  that  the  policy 
be  made  payable  to  his  estate  because  he  was  obliged  to  provide  her 
with  alimony,  and  because  she  was  no  longer  a  wife  to  him^  it  is  idle 
to  claim  that  the  company  was  not  apprised  of  facts  from  which  it 
was  bound  to  presume  that  his  relation  of  agent  had  ceased.  He 
could  not  have  made  the  fact  clearer  had  he  included  a  direct  state- 
ment to  that  effect.  The  relation  of  principal  and  agent  implies 
trust,  confidence.  Here  was  an  antagonism  and  a  direct  effort  to 
sacrifice  her  rights  for  his  benefit.  The  company  was  bound  to 
know  that  as  agent  he  could  not  lawfully  do  that.  The  husband 
not  having  any  authority  then,  either  by  reason  of  having  paid  pre- 
miums,  or  by  his  position  as  the  insured  in  the  policy,  nor  yet  as 
agent  for  the  wife,  to  make  a  surrender,  it  follows  that  the  attempted 
surrender  of  the  policy  was  inoperative,  and  that  the  rights  of  the 
beneficiary  were  not  impaired  by  the  attempt. 

But  the  company  claims,  that  independent  of  the  question  of 
surrender,  there  can  be  no  recovery  beyond  the  sum  of  $810, 
because  the  policy  was  forfeited  by  the  failure  to  pay  the  premium 
due  June  4,  1880.  To  this  it  is  replied  that  there  could  be  no  for- 
feiture without  notice  to  the  beneficiary,  such  as  had  been  uni- 
formly given  during  the  entire  life  of  the  policy,  and  that  she  had 
not,  up  to  the  commencement  of  the  suit,  been  notified  either  of 
the  amount  of  the  premium  to  be  paid,  or  of  any  purpose  on  the 
part  of  the  company  to  forfeit  the  policy.  On  this  question  of 
notice  the  company  insists  that  the  notice  given  the  husband  wo.*, 
in  law,  a  notice  to  the  wife,  for  that  whatever  was  the  fact  as  to  his 
agency  at  the  time  his  letters  to  the  company  were  written;  they  do 
not  show  when  the  separation  took  place,  and  for  all  that  appears, 
H  was  after  the  notice  of  April  24,  1880,  was  received  by  him.  We 
confess  we  are  unable  to  perceive  the  force  of  this  claim.    As  early 
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as  the  29lh  of  April,  fire  d«^  alter  the  nolice  was  mailed,  the  com- 
panj  waa  apprised  thai  Smith  was  aeting'  contrary  to  the  interests 
ol  his  wife,  and  seven  days  later  a  fall  diselosare  of  his  purpose 
W9S  mmSk.  In  the  light  of  these  facts^  and  of  the  irresistible 
inferences  to  be  drawn  from  them,  it  will  hardly  do  to  claim 
BeiiDiisIy  that  the  company  was  justified  in  assuming  that  he  was 
agent  far  the  wife  April  24ih.  As  matter  of  fact,  the  alimony  snit 
bad  then  been  pending  abofit  six  months.  It  being  shown  there- 
fore that  notice  to  the  hiiBbaord  was  not  notice  to  the  wife,  and  it 
appearing  fnrth^  that  she  had  no  actnal  notice,  we  are  led  to 
inquire  what  effect  this  state  of  faets  has  npon  the  rights  of  the 
pu'tiee? 

It  will  be  borne  in  mind  that  by  the  contract  Mrs.  Smith  was 
entitled  to  share  in  the  profits  of  the  company,  and  that  as  to  part 
of  these  profits,  they  were  paid  oat  by  annaal  dividends,  the 
remaining  portion  being-  retained  by  the  company  and  innring  to 
her  benefit  by  aecretions  to  the  policy,  and  that  the  uniform  cns- 
tom  had  been  that  the  company  should  give  timely  notice,  not 
only  <d  tbe  date  when  the  amount  to  be  paid  as  paremium  won  Id 
become  doey  bat  ae  well  the  amonnt  of  the  dividend  and  the 
amoimt  of  balance  to  be  paid  in  cash.  What  diridend  in  any  year 
was  declared,  and  what  amount  could  be  used  to  reduce  the  pre- 
mium were  facts  known  to  the  oompany,  but  not  to  the  insured. 
Withoat  this  injbn'niati0n  the  insnred  or  beneficiary  could  not,  in 
the  ordinary  oourae  of  hnsiness,  knew  how  mueh  was  to  be  paid  as 
premiam  each  year,  aad  ooold  not  therefore  pay  it  The  case  is  to 
be  distingtEisbed  from  one  where  the  premium  is  a  fixed  amount; 
aad  from  a  case^  stig^tly  differing,  where  althoagh  there  may  be 
dividendfl  wbidi  the  policy-holder,  at  his  option,  may  have  apj^ied 
as  the  premium,  yet  there  ia  no  agreement  and  uniform  practice 
that  the  dividenda  are  to  be  deducted  each  year  from  the  premium 
and  the  balance  only  paid  to  the  company.  It  may  probably  be 
safely  conceded  that  in.  either  of  the  two  supposed  cases  the  assured 
woold  have  no  right  to  depend  upon  a  notice  from  the  company, 
not  even  if  the  company  had  ordinarily  sent  such  notice.  For  the 
▼ery  life  of  saeoessf nl  life  insuraace  depends  upon  prompt  payment 
ol  preadnmBi,  and  their  business  would  be  thrown  into  utter  con- 
fuaioa  if  ceaafpanies  had  no  means  ot  protecting  themselves  by  for- 
feitaiB  for  non-payment  of  premiums.     But  while  this  is  true,  the 

contract  is  nevertbelese  an  entire  one  of  assurance  for  life,  and  the 
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payment  of  the  premiams^  after  the  first,  is  uot  a  condition  pre- 
cedent, bat  a  condition  sabsequent,  and  the  parties  may  deal  in 
sach  way  between  each  other  as  to  estop  the  company  from  insist- 
ing npon  a  forfeitare  where  it  would  be  inequitable  for  a  forfeiture 
to  be  declared. 

Can  the  company  insist  upon  a  forfeitare  in  this  case?  The  pre- 
miums were  paid  regularly  for  sixteen  years;  the  company  under- 
took to  make  a  new  contract  with  a  person  wholly  without  au- 
thority to  act  for  Mrs.  Smith,  ignoring  her  altogether;  her  residence 
was  given  in  the  application  as  at  Cincinnati,  and  the  presumption 
would  be  that  she  continued  to  reside  there;  the  exact  place  of 
residence  was  not  hard  to  find;  the  company  had  an  agent  in  the 
city  all  the  time,  and  could  without  trouble  have  giren  her  notice, 
but  no  effort  eren  of  the  slightest  character  was  made  to  ac- 
quaint her  with  that  which  she,  of  all  persons,  was  interested 
in  knowing  and  entitled  to  know.  Courts  are  liberal  in  construing 
transactions  in  fayor  of  the  aToidance  of  a  forfeiture.  There  are 
no  presumptions  in  faror  of  a  right  by  forfeiture,  for  forfeitures  are 
abhorred  in  equity,  and  are  never  favored  in  law.  Upon  the  facts 
shown  it  appears  manifest  that  this  claim  of  the  insurance  company 
is  inequitable,  and  we  are  of  opinion  that  it  is  not  maintainable  in 
law. 

A  recent  case,  decided  by  the  Supreme  Court  of  the  United 
States,  is  believed  to  entirely  cover  the  question  here  involved  as  to 
the  effect  of  failure. to  give  notice.  We  refer  to  Phanix  Ins,  Co.  v. 
Doster,  106  XT.  S.  30,  and  quote  from  it  sufficiently  to  show  its 
application  to  the  case  at  bar.  The  policy  was  issued  September, 
1871,  upon  the  life  of  Jackson  Riddle,  in  consideration  of  the  pay- 
ment by  the  wife  and  children  of  the  insured  (who  were  named  as 
payees  in  the  policy)  of  the  sum  of  $215,  and  the  annual  payment 
of  a  like  amount  on  or  before  the  20th  of  September,  in  every  year 
during  its  continuance,  and  contained  a  stipulation  that  if  the 
premiums  be  not  paid  on  or  before  the  day  of  maturity  the  company 
should  not  be  liable  for  any  part  of  the  sum  insured,  and  the  policy 
to  cease  and  determine,  all  previous  payments  being  forfeited.  The 
policy  was  upon  the  half-note  plan,  which  gave  the  insured  the 
right  to  discharge  one-half  of  the  first  four  premiums  b^  notes,  and 
upon  the  fifth  and  subsequent  payments  to  have  his  dividends,  if 
any,  applied  in  reduction  of  the  premiums.  Notices  were  sent  to 
the  insured  prior  to  the  20th  of  September,  in  1872, 1873  and  1874, 
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showing  when  premiums  became  due,  amount  of  cash  to  be  paid, 
interest  on  the  notes,  and  amount  for  which  additional  note  was 
required.  Prior  to  the  20ch  of  September,  1875,  notice  to  the 
insured  was  sent,  which  stated  amount  of  dividend  to  be  applied 
in  reduction  of  that  premium,  interest  to  be  paid  on  notes  preriously 
executed,  and  the  sum  to  be  paid  in  cash. 

On  the  6th  of  October,  1876,  the  insured  lost  his  life  in  a  railroad 
accident,  leaving  unpaid  the  premium  due  on  the  20th  of  Septem- 
ber, previous,  though  before  starting  from  home  he  had  made 
arrangements  to  pay  the  amount  required  as  soon  as  notice  was 
received.  His  residence  and  post-office  for  more  than  a  year  had 
been  at  Oxford,  Ind.,  which  was  known  to  the  compan/s  general 
agent  at  Chicago.-  On  the  4th  of  October,  1876,  there  was  sent 
from  the  general  agent's  office,  addressed,  by  mistake,  to  the  in- 
sured at  Fowler,  Ind.  (where  he  never  resided),  a  notice  similar  to 
that  given  in  1875.  This  was  received  by  a  son  of  the  insured  the 
day  the  father  was  killed.  On  the  9th  of  October,  1876,  the  amount 
due  was  tendered  to  the  company's  general  agent  at  Chicago.  He 
declined  to  receive  it,  on  the  ground  that  the  policy  lapsed,  by  rea- 
son of  nonpayment  of  premium  due,  the  20th  of  September, 
1876. 

On  the  trial  in  the  Circuit  Court  the  court  charged  the  jury, 
among  other  things,  to  the  effect  that  '^  if  they  found  from  the  evi- 
dence that  it  had  been  the  invariable  custom  of  the  company  to 
transmit  to  the  insured  a  statement  of  the  amount  of  the  premium 
due,  after  deducting  the  dividend,  with  a  notice  of  the  time  wlion, 
the  place  where,  and  the  person  to  whom,  the  premium  could  be 
paid,  then  the  insured  had  good  reason  to  expect  and  rely  on  such 
statement  and  notice  being  sent  to  him,  and  that  if  the  company, 
by  its  managing  agent,  had  notice  of  the  post-office  address  of  the 
insured  before  the  usual  time  of  sending  out  notice,  but  failed  and 
neglected  to  transmit  such  statement  and  notice  until  the  4th  of 
October,  and  the  same  did  not  reach  him  or  the  payees  in  the  policy 
until  the  sixth,  and  that  the  insured  or  payees  were  ready  and  wait- 
ing to  pay  said  premium  when  notice  and  statement  should  be 
received,  and  by  reason  of  such  failure  to  send  the  notice  and  state- 
ment, and  of  that  alone,  the  premium  due  in  September,  1876,  was 
not  promptly  paid,  and  that  in  a  reasonable  time  thereafter  the  payees 
tendered  the  full  amount  of  the  premium,  then  the  policy  did  not 
lapse  or  become  forfeited,  notwithstanding  the  premium  was  not 
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psid  OD  the  di^  named  im  the  "po^j,  and  in  the  life^thne  ef  the 
inBUTed/^ 

A  judgment  wiu  rendered  against  the  oompanj  and  the  case 
taken  upon  error  to  the  Supreme  Coort.  The  opinkm  wma  deiiTered 
by  Mr.  Justice  Harlan*,  who  in  eonunentiiig  iipon  thie  part  of  the 
charge^  uses  this  language:  "  We  are  of  the  (pinion  that  these  prop- 
ositions  are  Bvbstantiallj  oofrect.  Nor  do  we  perceive  that  tlic 
rulings  of  the  court  below  are  in  conflict  witli  oirr  docisioR  in 
Thoftipaan  v.  Ins.  Co.,  104  U.  S.  252.  *  *  *  The  present  case 
has  features  which  plainly  distinguish  it  from  tlie  Tftmnpsen  case. 
In  the  former  tliere  was  a  tender  of  the  premium  within  a  few  days 
after  the  death  of  the  insured,  and  as  soon  as  the  payees  ascertaine<I 
the  snm  required  to  be  paid.  In  the  latter,  the*  amount  to  be  paid 
was  fixed.  It  was  not  liable  to  be  reduced  on  account  of  dividends, 
or  for  any  other  reason,  and  the  insured  tlierefore  knew  the  eanict 
amount  to  be  paid  in  order  to  prevent  a  fwfeiture  of  the  policy. 
Kow  although  the  policy  issued  upon  Riddle's  life  required  pay- 
ment annually  of  &  specific  sum  as  a  premium,  that  stipuiatloa 
must  be  construed  in  connection  with  the  agreement  set  out  in  the 
application,  that  the  premium  might  be  discharged  pro  tanta  by 
such  dividends  as  were  allowed  to  the  insured  from  time  to  time. 
Whether  the  company,  in  any  particular  year,  declared  dividends, 
and  what  amount  was  available  in  the  reduction  of  the  pr^nium, 
were  facts  known,  in  the  first  instance,  only  to  the  company,  which 
had  full  control  of  the  matter  of  dividends  It  certainly  was  not 
contemplated  that  the  insured  shonld  every  year  make  application, 
either  at  the  home  office  or  at  the  office  of  its  general  agent  in  Chi- 
cago, in  order  to  ascertain  the  amount  of  dividends.  The  understand- 
ing between  the  parties  upon  this  subject  is,  in  part,  shown  by  the 
practice  of  the  company.  Independently  of  that  circumstance,  aud 
waiving  any  determination  of  the  question  whethei'  the  forfeiture 
was  not  absolutely  waived  by  the  act  of  the  general  agent,  in  smfid- 
ing  notice  to  the  insured  after  the  day  fixed  for  the  payment  of  tT>e 
premium  due  September  20,  ISTC,  it  was  we  think  the  company's 
duty,  under  any  fair  interpretation  of  its  contract,  having  received 
information  as  to  the  poet-office  of  the  insured,  to  give  seasonable 
notice  of  the  amount  of  dividends,  and  thereby  inform  him  as  to 
the  cash  to  be  paid  in  order  to  keep  alive  the  policy.  It  did,  as  we 
have  seen,  give  such  notice  in  1875,  and  received  payment  of  the 
airaonnt  due  after  the  date  fixed  in  the  policy.     Within  a  reasonable 
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time  after  the  uotice  for  1876  came,  iu  due  OQurse  of  mail,  to  the 
hnndfi  of  one  of  the  payees^  a  tender  of  the  amoaat  was  made  to  the 
genera!  agent  at  Chicago.  No  such  features  were  disclosed  iu  the 
Thompson  case,  and  they  are,  as  we  think,  sufficient  not  only  to  dis- 
tinguish the  present  case  from  that  one,  bat  to  authorize  the  in- 
structions of  which  the  company  complains.  *  *  *  Judgment 
affirmed." 

Undue  importance  must  not  be  given  to  the  fact  of  preparation 
by  the  insured  for  tiie  payment  of  premiums  before  leaving  home. 
The  date  of  leaving  home  is  not  disclosed,  and  for  aught  that 
appears  the  preparation  may  have  been  made  after  the  20th  of  Sep- 
tember. At  best  his  tendency  was  but  to  show  readiness  on  his 
part  to  comply.  The  fact  lA  not  alluded  to  at  all  by  Justice  Har- 
LA5^  in  his  comments  upon  tho  action  of  the  court  below.  It  will 
be  observed  that  a  point  of  difference  in  the  two  cases  is  that  in 
th3  Riddle  case  tender  was  made;  in  this  case  it  was  not.  Bat  it 
must  be  kept  in  mind  that  a  notice  which  the  company's  agent 
sent  actually  reached  one  of  the  beneficiaries  the  day  of  his  father's 
death,  and  he  had  therefore  the  information  on  which  to  act.  Mrs. 
Smith  had  no  information,  and  the  neglect  of  the  company  was  the 
cause  of  that  ignorance.  The  beneficiary  iu  the  Riddle  policy  was 
apprised  of  the  sum  to  be  paid  and  that  it  was  dne;  the  benefici- 
ary in  the  Smith  policy  was  kept  in  ignorance  of  that  sum  and  of 
time  for  payment.  'There  are  other  questions  involved  in  the  Rid^ 
die  case,  but  they  are  not  believed  to  at  all  affect  the  case  before 
this  court. 

The  action  of  the  company  in  the  case  at  bar  was  in  effect 
a  repudiation  of  its  promise  to  pay  the  amount  stipulated  in 
the  policy.  Even  had  Mrs.  Smith  learned  the  amount  and  time 
of  payment  after  the  death  of  her  husband,  a  tender  wouM 
have  been  a  useless  ceremony.  '^  On  general  principles,  whenever 
the  act  of  one  party,  to  whom  another  is  bound  to  tender  money, 
services  or  goods,  indicates  clearly  that  the  tender,  if  made^  would 
not  be  accepted,  the  other  party  is  excused  from  technical  perform- 
ance of  his  agreement.  The  law  never  requires  a  vaiu  thing  to  be 
done.''  Isham  v.  Oreenham,  1  Handy,  361,  See  also  Brock  v. 
Ifidt/f  13  Ohio  St.  310.  Notice  was  essential  to  a  forfeiture.  The 
tx>mpaay  gave  none^  mnd  by  its  course  of  action  waived  the  forfeit- 
ure which  might  have  arisen  from  noa-payment  of  premiom  due 
Jane  4, 1B80,  and  it  is  now  estopped  from  setting  it  up. 
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We  are  aware  that  the  views  herein  expressed  as  to  the  effect  of 
failure  to  give  notice  are  not  in  acoord  with  a  namber  of  reported 
cases,  but  they  are  directly  snpported  by  the  decision  of  the  highest 
court  in  tho  land,  and  inferentially  by  decisions  of  many  other 
courts,  and  we  believe  they  rest  upon  the  firm  ground  of  sound 
principles.  There  was  no  error  in  the  instructions  given  the  jury 
at  the  trial,  nor  in  the  refusals  to  charge  as  requested;  and  an  ex- 
amination of  the  record  discloses  no  error  in  the  admission  or 
exclusion  of  testimony  prejudicial  to  the  company.  It  follows  that 
the  action  of  the  court  at  Qeneral  Term  in  overruling  the  motion  for 
new  trial  and  entering  judgment  on  the  verdict  was  not  erroneous. 

Motion  overruled. 
JoHKSOK,  J.,  did  not  sit  in  this  case. 


MoOlellak  v.  Filsok. 

(44  Ohio  St.  184.) 
Marrioffe  —  %oif<^%  funeral  expenses. 

The  separate  estate  of  a  married  woman  ia  liable  for  the  bill  of  a  phjaiciaa 
called  by  her  in  her  last  illness  and  for  the  funeral  expenses. 

rpHE  opinion  states  the  case. 

NekbiU  <£  Mart  in,  for  plaintiff  in  error. 

Little  (6  Shearer^  for  defendants  in  error. 

Spear,  J.  Tho  f Jicts  shown  by  the  record,  so  far  as  they  are  nec- 
essary to  an  understanding  of  the  points  decided,  are  as  follows: 
Nancy  McClellan,  a  married  woman,  died  about  January,  1879, 
testate,  leaving  an  estate  of  her  own,  and  a  husband  surviving  her, 
who  also  had  property.  The  will  named  as  executor  Wm.  S. 
McClellan,  a  pon  of  the  testatrix,  who  upon  the  probate  of  the  will, 
took  out  letters  testamentary,  and  at  once  entered  upon  the  dis- 
charge of  the  trust.  As  such  executor  he  paid  from  the  assets  of 
the  estate,  as  expenses  of  the  last  sickness,  physicians'  bills;  also 
expenses  of  her  funeral,  and  for  a  tombstone.  The  physicians  who 
attended  were  called  by  the  son  (William  S.)  at  request  of  the  mother 
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The  coffin  and  other  purchases  for  the  funeral  were  made  by  the 
son.  It  does  not  appear  that  the  husband  took  any  action  in  the 
way  of  employing  either  the  physicians  or  undertaker.  The  execu- 
tor also  claimed  to  have  paid  certain  taxes  on  the  lands  of  deceased 
during  her  life,  a  portion  of  them  more  than  six  years  before  the 
death  of  the  testatrix. 

To  tlie  account  of  the  executor  filed  in  the  Probate  Court  asking 
credit  for  all  these  payments,  Mary  J.  Filson,  a  daughter  of  Mrs. 
Mc  lellan,  and  legatee  under  the  will,  filed  exceptions,  in  which, 
among  other  grounds  of  exception,  she  urged  as  to  divers  items  of 
taxes,  that  they  were  barred  by  the  statute  of  limitations.  The 
Probate  Court  sustained  all  the  exceptions.  On  appeal  to  the  Com- 
mon Pleas  by  the  executor,  that  court  upon  trial  sustained  the 
exceptions  as  to  the  charges  for  expenses  of  last  sickness  and  of  the 
funeral,  and  overruled  them  as  to  the  tombstone  and  the  charges  for 
taxes.  'i*he  District  Court  reversed  the  judgment  of  the  Common 
Pleas  as  to  the  item  of  taxes,  to  which  the  statute  of  limitations  had 
been  pleaded,  and  affirmed  the  judgment  of  the  Common  Pleas  in 
all  other  respects.  To  reverse  this  judgment  of  reversal  the  pres- 
ent proceeding  in  error  is  brought. 

We  I  bin  k  the  executor  was  justified  in  paying  the  funeral  ex- 
penses and  those  of  the  last  sickness,  and  that  he  should  have  been 
allowed  for  such  items  in  his  settlement.  The  contention  is  that 
he  was  not  so  justified,  because  the  expenses  were  a  debt  against  the 
husband  and  the  executor  should  have  compelled  the  undertaker  to 
look  to  him.  As  tj  expenses  of  V\c  funeral,  section  6090, 
Revised  Statutes,  provides  that  every  executor  shall  proceed  with 
diligence  to  pay  the  debts  of  the  deceased,  and  shall  apply  the 
assets  in  payment  of  debts:  First.  The  funeral  expenses,  those  of 
lust  sickness,  and  the  expenses  of  administration.  Second.  The 
allowance  made  to  the  widow  and  children  for  their  support  for 
twelve  months.  Another  section  permits  the  executor  to  sell  prop- 
erty of  the  estate,  before  letters  testamentary  are  granted,  to  pay 
funeral  expenses,  but  for  no  other  purpose.  If  within  the  meaning 
of  the  statute  the  funeral  expenses  are  to  be  considered  as  debts  of 
the  deceased  woman  there  would  seem  to  be  reason  for  regarding 
the  statute  as  imperative.  They  manifestly  cannot  be  treated  as 
contract  debts,  but  that  as  regards  the  estate  of  a  man,  such 
expenses  may  be  regarded  as  debts,  nevertheless  appears  to  be  set- 
tled in  this  State.    The  statute  speaks  of  them  as  debts.     They  are 
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classed  under  the  saaxie  head  as  the  sJlovance  to  the  widow  far  a 
year's  support.  In  the  caae  of  Aiku  y.  AMen,  18  Ohio  St.  234, 
where  the  question  was  direotiy  made,  the  eotirt  Boatained  the 
action  of  the  court  below,  where  the  alioirance  was  treated  as  a 
debt,  and  held  that  *'  the  allowance  of  a  sum  of  money  to  the 
widow  and  child,  under  section  45  of  the  AdministEation  Act,  is 
classed  among  the  debts  of  the  deceased  to  be  paid  in  the  order 
specified  in  that  section."  If  allowance  for  a  yearns  support  of 
widow  is  a  debt  it  follows  that  funeral  expenses  are  equally  so. 
But  as  before  stated,  the  debt  does  not  rest  upon  contract. 
The  inability  of  a  marhed  woman  to  bind  herself  by  contract 
generally  therefore  furnishes  no  reason  why  her  estate  should 
not  be  bound.  If  the  statute  applies  to  the  estate  of  a  married 
woman  it  is  bound;  if  it  does  not  it  is  not  bound.  In  terau  it 
does  apply.  The  language  is,  '^erery  executor  and  administntor 
shall  pay,"  etc.  Unless  there  is  good  reason  founded  upon  prin- 
ciple why  the  married  woman's  estate  should  be  excepted,  then  no 
exception  should  be  made.  It  is  urged  that  such  good  reason  is 
found  in  the  fact  that  at  common  law  there  is  a  duty  upon  the  hus- 
band to  dispose  of  the  body  of  his  deceased  wife  by  decent  sepulture 
in  a  suitable  place.  This  is  conceded,  and  it  is  not  intended  here 
to  weaken  the  force  of  that  duty,  nor  to  impair  the  liability  of  the 
hnsband  for  the  expenses  of  snoh  boriaL  But  the  husband  may  be 
without  means  and  unable  to  procure  the  serrioes  of  thoae  whose 
business  it  is  to  bury  the  dead,  though  the  wife  lea^re  an  abun- 
dance. What  shall  be  done  in  such  case?  Shall  the  body  re- 
main unburied?  If  in  such  circumstance  it  is  proposed  lx>  resort 
to  the  wife's  estate  for  such  expenses,  it  must  be  upon  some  princi- 
ple, some  rule.  What  shall  it  be?  We  have  seen  that  the  law  ui 
contract  does  not  aid.  She  cannot,  any  more  than  a  deceased  hus- 
band as  to  his  funeral  expenses,  be  presumed  to  have  contracted. 
Plainly  then  it  most  be  by  the  force  of  legislation.  That  we  hare, 
and  if  we  apply  it  in  any  case  to  the  estato  of  a  deceased  married 
woman,  it  is  difficult  to  see  why,  upon  principle,  it  should  not  be 
applied  to  all.  If  we  undertake  to  make  arhitiaiy  exceptions  and 
distinctions,  then  the  rule  fails,  for  if  it  cannot  rest  upon  the  doc- 
trine of  a  statutory  debt,  and  <diarge  upon  the  estate,  it  is  not  easy 
to  find  satisfactory  foundation  for  it  fiesides,  if  the  application  of 
the  statute  be  limited  to  oases  where  the  husbaad  is  inaohrent,  then 
we  impose  upon  tiie  <me  who  spends  time  amd  money  upon  the  ooo- 
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linct  of  the  fuubeiial  the  burden  of  finst  exbaostiog  the  Uabiiiigr  of 
the  huabtnd  by  auit,  oar  at  least  demonstrating  bU  iniolTcnoucy.  A 
deoent  regard  for  the  proprieties  of  the  situation  would  seem  not  to 
require  this. 

We  think  the  statute  was  based  upon  a  well  recognized  neoasaitji 
and  that  suoh  debts  may  be  regarded  as  created  by  statute  from 
neeessity,  and  as  a  charge  upon  the  €0i»te»  the  same  as  the  neoes* 
sary  expenses  of  adminiatj»^ion^  and  the  statute  as  furnishing  the 
rale  of  liability.  Paitersan.  v.  FatiersoHy  50  K.  Y.  574;  s.  Q.,  17 
Am.  Bep,  384.  The  burial  of  the  dead  is  a  matter  of  necessity. 
The  public  health  requires  that  it  be  dane^  and  a  proper  pubUc 
sentiment  equally  requires  that  it  be  done  decently.  Eex  r.  aS^md- 
art,  12  Ad.  &  BU.  77^  ''  The  estate  in  the  hands  of  the  executor^ 
ia  bound  by  law  for  the  payment  of  the  expenses  of  the  decent  in- 
terment of  the  dead."  HapgQ»d  v,  Houghton,  10  Pick.  154.  The 
statute  of  Massachusetts  is  similar  to  that  of  Ohio^  and  the  court  is 
here  speaking  of  the  effect  of  the  statute.  It  is  clear  that  the  ex* 
pense  should  be  required  to  be  met  by  any  estate  which  the  de- 
ceased  may  leave.  Is  there  any  reason  for  saying  that  this  meet 
seasonable  requirement  should  not  apply  where  the  deceased  is  a 
married  woman?  As  befoire  stated^  we  regard  the  liability  as  rest* 
ing  on  the  statute,  and  upon  that  wholly.  This  must  haTe  for  its 
basis^  in  laige  measure  at  least,  considerations  of  public  policy  aris- 
ing in  the  neoeeisity  of  the  case.  That  the  dead  might  have  proper 
sepulture,  a  clear,  easily  understood  provision  as  to  recompense 
for  the  expense  was  required.  That  provision  we  find  in  the  stac- 
ute.  The  question  then  is,  do  not  considerations  of  public  policy 
apply  as  well  to  the  case  of  a  married  woman  as  to  a  man?  The 
necessity  in  the  individual  instance  may  or  may  not  be  as  great, 
bat  where  is  the  difference  in  principle? 

Divers  authorities  are  cited  by  counsel  for  defendant  in  error, 
but  we  find  none  presenting  the  precise  question  presented  here  as 
to  the  funeral  expensea  Sears  v.  Oiddey,  41  Mich.  590;  s.  c,  33 
Am.  Bep.  168,  is  especially  relied  upon.  In  that  case  the  surviving 
husband,  with  the  son  of  a  deceased  wife  by  a  former  marriage, 
went  together  to  the  undertaker's  and  there  ordered  the  casket  and 
other  goods  lor  the  funeral.  ^iTothing  was  said  about  payment,  or 
who  was  to  he  charged.  The  charge  however  was  made  to  the 
husband,  and  the  credit  apparently  given  to  him.  The  action  was 
bv  the  undertaker  against  the  husband  on  the  accoant.  He  sought 
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to  defend,  on  the  ground  that  the  wife  had  property  which  she 
had  willed  to  the  son,  and  therefore  he  should  pay.  The  court 
held^  and  we  have  no  douht  rightly^  that  the  hushand  most 
pay.  In  deciding  the  case,  Oooley,  J.,  uses  this  signiBcant 
language:  ''  A  funeral  cannot  be  delayed  for  judicial  inquiries 
to  determine  upon  whom  the  moral  obligation  to  proceed  with  it 
rests  most  heavily."  In  other  words  the  undertaker  may  conduct 
the  funeral  decently  and  in  order,  and  look  to  such  person  as  ought 
to  pay  for  his  recompense.  In  that  case  it  was  the  husband.  In 
Ounn  y.  /Samuel,  33  Ala.  201,  an  insoWent  husband  called  in  the 
plaintiff,  a  doctor,  to  attend  his  sick  wife,  her  children  and  slaves. 
The  wife  was  not  consulted  and  gave  no  order.  During  her  last 
illness  she  requested  that  a  slave  be  sold  to  pay  the  doctor's  account. 
The  court  held  that  it  being  the  legal  as  well  as  moral  duty  of 
the  husbdnd  to  furnish  medical  attendance  for  his  sick  wife,  a  legal 
liability  rests  on  him  to  pay,  and  her  request  did  not  impose  an 
original  liability  or  make  her  estate  responsible,  though  if  she  had 
made  a  contract  originally,  express  or  implied,  to  pay  the  doctor, 
he  would  be  entitled  to  recover.  Smyley  Y.Reese,  53  Ala.  89;  s.  c, 
25  Am.  Rep.  598,  is  perhaps  a  stronger  authority  for  defendant  in 
error.  In  that  case  the  husband,  as  administrator  of  his  deceased 
wife  paid  the  expenses  of  her  funeral  from  the  assets  of  the  estate 
and  asked  to  have  the  amount  allowed  in  settling  his  accounts, 
which  was  refused,  the  court  holding  that  the  statutes  of  that  State 
'' creating  the  wife's  statutory  estate  do  not  absolve  the  husband 
from  his  common-law  obligation  to  furnish  suitable  sepulture  for 
his  wife,''  and  that  the  administrator,  in  paying  the  funeral 
expenses,  was  but  paying  his  own  debt.  The  question  of  payment 
by  an  executor,  not  the  husband,  who  has  ordered  the  expenses,  h 
not  in  that  case.  A  holding  contrary  to  the  doctrine  of  the  last 
case  was  made  in  Gregory  v.  Lockyer,  6  Maddock,  00,  where  the 
husband  having  paid  the  funeral  expenses  of  the  wife,  and  made  a 
claim  before  the  master  to  have  them  repaid  by  the  executor  from 
the  separate  estate  of  the  wife,  the  separate  estate  was  by  decree 
ordered  to  be  applied  in  payment. 

The  question  is  not  simply  whether  the  husband  is  b'able  as  be- 
tween him  and  the  undertaker,  but  may  not  the  estate  <3i  the  wife 
also  be  liable,  and  may  not  the  executor,  having  ordered  the  ex- 
pense, be  justified  in  paying  the  claim  from  that  estate?  If  not, 
tlirn  a  woman  may  die  leaving  thousands  in  lands,  money  and 
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bonds,  and  if  she  happen  to  leave  a  husband,  and  he  insolvent,  the 
body  maj  lay  nncared  for  until  some  charitable  friend  comes  to  the 
rescue,  or  it  be  taken  care  of  and  buried  by  the  town.  Public  de- 
cency and  a  just  regard  for  an  enlightened  sentiment  forbids. 

True,  the  wife's  property  may  not  be  taken  for  the  husband's 
debt.  But  if  the  debt  may  be  treated,  as  we  think  in  this  case  it 
may  be,  as  well  as  that  of  the  wife  as  of  the  husband,  it  would  not 
seem  inequitable  to  allow  her  estate  to  bear  the  burden,  though 
that  does  serve  to  exonerate  him.  At  common-law  the  husband 
and  wife  were  one,  and  that  one  was  the  husband.  Not  so  now. 
The  common-law  right  in  and  power  over  the  wife's  property  by 
the  husband  is  almost  entirely  taken  away  by  our  legislation.  All 
estates  and  property,  including  rights  in  action  belonging  to  her 
at  marriage,  or  which  come  afterward  by  conveyance,  gift,  devise 
or  purchase  with  her  separate  money  or  means  or  due  as  wages  of 
her  personal  labor,  or  growing  out  of  the  violation  of  her  personal 
rights,  together  with  rents,  incomes,  issues,  and  profits,  are  her 
separate  property.  As  to  the  real  estate  she  may  rent  it  for  three 
years,  and  by  will  dispose  of  it  entirely  at  her  decease,  and  the  per- 
sonal estate  she  may  control  and  dispose  of  absolutely  without  the 
husband's  consent.  And  as  to  all  this  separate  property  she  may 
Bue  and  be  sued  as  if  she  were  unmarried.  He  has  no  control  what- 
ever over  the  personal  property,  except  it  be  reduced  to  his  posses- 
sion with  the  express  assent  of  the  wife,  and  mere  care,  occupancy  and 
use  is  not  to  be  deemed  a  reduction  to  possession  unless  by  the  terms 
of  the  express  assent  full  authority  is  given  him  to  dispose  of  it  for 
his  own  use.  Curtesy  initiate,  as  it  existed  at  common  law,  is  now 
held  not  to  exist  in  Ohio,  and  the  right  of  curtesy  is  conferred  only 
on  surviving  husbands  in  estates  of  which  the  wives  died  seised.  It 
appears  plain  by  this  that  the  relations  of  the  husband  and  wife  as 
to  property  have  greatly  changed  in  this  State  by  statute,  and  that 
much  of  the  reason  for  the  rule  that  the  husband's  liability  should 
be  held  to  be  so  exclusive  as  to  make  impossible  the  subjection  of 
the  wife's  separate  estate  to  payment  of  expenses  resulting  from  her 
necessities  has  vanished  with  the  change.  If  the  reason  for  the 
rule  is  in  large  measure  gone  because  of  these  statutes,  we  may  with 
some  willingness  be  ready  to  see  the  rule,  by  virtue  of  other  statutes, 
in  equal  measure,  disappear. 

As  to  the  physicians'  bills  for  attendance  during  last  sickness, 
the  record  shows  that  they  were  incurred  by  direct  procurement  of 
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t)u3  deeeaaad.  That.Uiej  wono  for  her  benefit  admiW  of  m>  doabt. 
SUuJmd  the  power  tof.maiie  tli^/aame  a.  ^slMtfge  H^pon  her  aepftnite 
esUiite.  And  while  there  ara  Buiaj  i»a80us.iar  saying  thaib  such  ex- 
])ensc§  areimadc  hy  ttie  gtaikiiJbe  Kiebta  against  and  chaarges  upon  the 
estitte  oi.tbG  xleceasedy.in  like  [manner  as  funeral  expenses  are«  there 
is  tlm.additional  comidenution  thuLthe  charge  is.  also  made  by  the 
deceased  .herself. 

We  expressly.  .disclninL any. puspose  of  deoiding  what  is  not  before 
na;  We.hold  thsjt.nnder  .the  oirciuBBtanees  theexacator  had  the 
right  to. follnw  the.  6tatuibe;:to  pay  the  physioiaBs'  bills  and  the 
funeral  ejipenses.&om.  the  estate  o£  the  testatrix,,  and  having  paid 
tbcm  has.  now  the  sight  io  beallowed  for  siLch  payment. 

Xe  qiiestix>u.is  made  here  »s  to  the  tombatoaa  The  ooortof 
Common  PleaaarpproFedol.lhati  item  and  ordered  ilpaid.  The  Dis- 
trict Court  affirmed,  the  jndgmeiit.afi  to  that,  and  there  the  matier 
was. allowed  to  x^esL  Bc^garding  the  items  of  taxes,  we  find  suf- 
fioieAt  ground,  in*  the  reoord  to  wariiant  aroFersalof  the  finding  and 
jiulgment of  the-Conrt. o£. Common. Pleas. by  the  District Gonrt irre- 
6))cctive  of.  the  question. ol: the  ataiiate  of  limitations^,  and  weexpnss 
no  opiniont  upon  the  questiea  raised  by  the  exceptioms  baaed  upon 
the  stiitute.  The  DistQetCourtaffiBmedthajrUdgment  below  as  to 
all  the  items. of  taxes  escept. the. ^rat.  twelve,  md  no  one  aaks^i 
reversal  of  khsJi,  :acti<KL. 

It  follows. that  the  judgment  of  the  Ceurt  of  Coaunen.  Pleas  so^ 
tainiug  the  exoeptiona  to  the  charges  for  funeral  expenses  and  of 
last  sickness,  represented  by  Youohera,.  one  thi!ee,  lour,  fiiM  joid 
six^.andof.the  District  Court;  affinning  sueh  judgment,  will  beie- 
verBod^  and.  the  judgment  of  the,  Distiict  Court  as.  to  the  items  of 
taxes  represented  by  voucher  number  ted,,  in  part  irerersing  the 
jiulgment  of  the  Common.  Pleas  .and  in  part  affirming  the  same,  is 
affirmed.  The  Probate. Court  will  be.di^eeted  to. allow  to  said  sji- 
eoutor  in  his.  settiement.  the  items  vepueseDted  by  ¥a«icliera  one, 
three,  foux,  fiyc,  six,  BerTen^  and. all  items  of  taxes,  exoept  the  firBt 
twelve.  The  oesta  of  this  proceeding  in  error  are.adjii^ged.agUBst 
both)  partiea  m.  equal  pfopoctione. 

Jmdgmanl  4$ffirm&i, 
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JaMEB  v.  ALLS21'  COUNTT. 

(44  ouo  St.  ns.) 

Moiter  aiid  servant  —  diKharge  —  remedy. 


Where  a  servMit  is  wrongf allj  disdMrgod,  bnl  .lils  wages- «»  ^d  jsip  Ia  tliaft 
time,  he  caoiMit  reoover  far  fatuie  inata11niwttta»  but  ao^  Un  bfeaoh^oC  .oiii- 
tract,  and  one  recovery  is  a  bar.    (See  naU,  p,  838.) 

ACTION  for  wages.     The  opinion  states  the  facts.    ThenlBfend- 
ant  had  jadgment  below. 

Isaiah  Pillars  and  Prophet  dt  Eastman,  for  i^atiff  in  <erriar. 

Muid  &  Toumsend,  for  defendant  in  error* 

Speab,  J.  This  action  is  brought  to  recover  for  wages  claimed 
to  be  due  from  the  defendant  to  the  plaintiff  upon  a  contract  made 
December  13^  1881,  whereby  in  consideration  that  plaintiff  would 
faithfully  and  diligently  serye  the  defendant  as  superintendent  of 
the  stone  and  brick  work  in  the  construction  of  a  court-house  then 
in  process  of  erection  at  Lima,  until  the  stone  and  brick  work 
should  be  completed^  etc.^  the  defendant  agreed  to  employ  plaintiff 
as  such  superintendent  during  the  period  aforesaid,  and  to  pay  him 
for  his  services  at  the  end  of  each  and  every  month  the  sum  of  tlOO. 
The  petition  avers  that  the  plaintiff  entered  upon  the  employment 
and  discharged  the  duties  thereof  until  April  6,  1882,  when  al- 
though the  stone  and  brick  work  was  not  completed  and  the  plain- 
tiff was  and  has  since  been  ready  and  willing  to  perform  all  the  con- 
ditions of  said  agreement  upon  his  part,  the  defendant  refused  to 
allow  him  to  do  so,  and  to  pay  him  therefor,  and  discharged  him 
therefrom  without  any  reasonable  cause,  and  has  since  hitherto  re- 
fused to  employ  plaintiff  for  the  remainder  of  said  term.  On  the 
18th  day  of  August,  1882,  plaintiff  duly  requested  defendant  to  pay 
him  his  wages  due  him  for  his  services  upon  and  by  reason  of  said 
contract  for  the  period  of  two  months  from  the  13th  day  of  June, 
1882,  to  the  13th  day  of  August,  1882,  which  defendant  refused  to 
do,  whereby  plaintiff  has  lost  the  wages  he  otherwise  would  have 
obtained  from  said  employment  from  said  June  13, 1882,  to  August 
13,  1882,  to  his  damage  in  the  sum  of  1200,  for  which  with  interest 
from  August  13,  1882,  he  asks  judgment. 
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The  answer  of  the  defendnut  sets  up  in  bar  an  alleged  former  re- 
covery for  the  same  cause  of  action,  between  the  same  parties  upon 
the  same  conti-act  at  the  October  term,  1862,  of  the  Court  of  Com- 
mon Pleas  of  Allen  county,  at  which  term  a  judgment  upon  the 
merits  was  rendered  in  favor  of  the  plaintiff  for  $2u5.30.  The  pe- 
tition of  the  plaintifT  in  the  former  c:ise  is  set  out  and  is  identical 
with  the  petition  in  the  present  case  except  sis  to  time,  the  pleader 
averring  in  the  first  petition  loss  of  wages  from  April  13,  1882,  to 
June  13,  1882,  and  asking  to  recover  for  that 

To  this  answer  a  demurrer  was  interposed,  which  was  overruled 
by  the  Court  of  Common  Pleas,  and  judgment  entered  for  defend- 
ant, which  judgment  was  affirmed  by  the  District  Court.  To  re- 
verse this  judgment  of  affirmance  the  present  action  is  prosecuted 
in  this  court. 

The  question  presented  is  whether  under  such  a  contract  as  is 
here  set  out,  the  employee  can  after  being  discharged,  nothing 
being  due  him  for  wages  actually  earned,  maintain  an  action  for 
each  installment  as  though  earned,  u]>on  an  allegation  of  readiness 
to  perform  the  work;  or  whether  his  action  is  simply  one  for  dam- 
ages for  the  employer's  breach  of  contract,  and  he  is  limited  to  one 
action  and  one  recovery  for  such  damages. 

If  he  can  have  his  option  as  to  these  remedies  then  the  cause  of 
action  in  the  first  petition  was  not  the  same  as  in  the  present  one, 
and  the  former  judgmeut  would  not  be  a  bar;  if  he  cannot,  but  is 
limited  to  the  last-named  remedy,  to-wit:  to  damages  forbi-each  of 
the  contract,  then  if  both  are  based  upon  the  same  breach,  it  would 
follow  that  they  are  identical,  and  that  one  recovery  would  neces- 
sarily exhaust  the  plaintiff's  remedy,  and  so  the  former  recovery 
would  be  a  bar.  There  is  but  one  dismissed,  but  one  breach  pleaded. 
The  dismissal  was  one  act.  And  as  to  recovery  of  damages  for  that, 
plaintiff  could  not  split  up  his  cause  of  action,  recovering  a  part  of 
his  damages  in  one  suit  ond  the  remainder  afterward.  He  must 
include  all  that  belonged  to  that  cause  of  action  in  his  first  petition 
so  that  one  suit  and  one  recovery  should  settle  the  rights  of  the 
parties.  It  would  be  at  his  own  risk  and  peril  if  he  negligently  or 
ignorantly  omitted  a  part  of  what  might  properly  have  been  em- 
bnvced  in  the  cause  of  action  in  his  first  suit.  His  mistake,  if  he 
made  one,  might  be  matter  of  regret,  but  that  could  not  change 
the  rule  of  law. 

The  contention  in  support  of  plaintiff's  claim  is,  that  raitlur*  «<:- 
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tion  was  brought  to  recover  damages  for  breach  of  contract  on  the 
part  of  the  board,  but  that  the  plaintiff,  having  his  option,  upon 
being  discharged,  either  to  regard  the  contract  as  broken  by  the 
conduct  of  the  employer  and  sue  immediately  for  damages  for  its 
breach,  or  treat  the  contract  as  subsisting  for  all  purposes  and 
maintain  an  action  for  each  installment  as  it  became  due,  chose 
the  latter,  and  this  he  might  do,  because  having  been  discharged 
without  fault  on  his  part,  his  rights  were  not  lessened,  nor  was  he 
bound  to  treat  the  contract  as  at  an  end.  Having  this  choice  of 
remedies,  it  is  insisted,  one  suit  to  recover  upon  installments  past 
due  at  the  commencement  of  the  action,  and  judgment  thereon 
would  not  bar  a  future  recovery  upon  installments  coming  due 
thereafter.  A  contrary  view,  it  is  argued,  would  entail  great 
injustice.  Under  it  the  employee  would  bo  compelled,  unless  he 
were  content  with  such  meager  damages  as  ho  could  prove  imme- 
diately after  his  discharge,  or  at  most  with  less  than  his  real  loss, 
to  wait  until  all  were  due  before  recovering  any  thing,  and  inasmuch 
as  the  object  in  contracting  for  pay  by  the  month  probably  was 
that  he  might  thus  support  himself  and  family,  they  would  be  left 
to  suffer  while  waiting  for  the  last  installment  to  become  due,  and 
he  would  thus  be  driven,  in  any  event,  to  unreasonable  hardships 
and  to  a  sacrifice  of  his  rights,  because  of  the  wrongful  act  of  the 
employer,  a  condition  of  affairs  which  the  law  would  not  justify. 

That  the  doctrine  contended  for  appeals  strongly  to  the  feelings, 
and  is  not  without  plausibility,  would  seem  to  be  apparent  from 
the  statement,  and  that  it  has  met  with  the  favor  of  courts  in 
several  instancesjs  apparent  from  an  examination  of  the  cases  cited 
by  counsel.  Still  the  question  remains,  does  it  rest  upon  solid 
foundation?  The  first  case  in  order  of  time  is  that  of  Oandell  v. 
Pontigny,  4  Camp.  375,  decided  at  nisi  prius  at  Sittings  after 
Hilary  term  of  the  King's  Bench,  in  181C,  by  Lord  Ellenborough. 
Plaintiff  was  clerk  for  defendant  at  £200  per  year  payable  quarterly. 
August  11th  defendant  discharged  plaintiff  and  paid  him  for  half 
quarter  between  1st  July  and  l<!>th  August.  Plaintiff  denied  the 
power  to  discharge  and  offered  next  day  to  continue  work,  which 
defendant  declined.  Lord  Ellehborough's  decision  is  as  follows: 
^*V.  the  plaintiff  was  discharged  without  sufficient  cause,  I  think 
this  action  is  maintainable.  Having  served  a  part  of  the  quarter 
and  being  willing  to  serve  the  residue,  in  contemplation  of  law  he 
mav  ha  considered  to  have  served  the  whole.     The  defendant  was 
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therefore  indebted  to  him  for  work  and  labor  in  die  «uin  aoagkt  to 
be  recovered. " 

John  Wm.  Smith,  in  his  note  to  CutUnr  r.  Pmodly  %  Smith  Lead. 
Gas.,  part  1,  says  that  a  serrant  mrongfnllj  dismissed  has  his  elec- 
tion of  three  remedies.  First,  a  special  action  for  breach  of  contmct, 
and  this  remedy  he  may  parsiie  at  once;  second,  he  mny  vrait  until 
the  termination  of  the  period  for  which  he  was  employed,  and  dien 
perhaps  sne  for  his  whole  wages  in  indehitatu»  asaumpnty  relying 
on  the  doctrine  of  constmetiTe  service,  and  he  cites  Oaadeil  v. 

Two  cases  are  cited  from  the  Snpreme  Court  of  New  York,  wfaeie 
a  similar  doctrine  is  held.  In  ffuntinffton  v.  0,  S  i.  (7.  if.  Cb.,  33 
How.  Pr.  416;  s.  c,  7  Am.  Law  Register  (N.  8.),  143,  decided  bj* 
Jam^es,  J.,  the  hddingis  that**  whMe  a  person  employed  for  a  certain 
time,  at  a  fixed  salaiy,  payable  monthly,  is  wrongfully  diBcharged 
before  the  end  of  the  term,  he  may  sne  for  each  month's  salary  as 
it  becomes  due;  and  the  first  judgment  will  not  be  a  bar  to  another 
action  for  salary  subsequently  coming  due.**  In  the  case  of  Thomp- 
son V.  Wood,  1  Hilton,  06,  Ikokahax,  J.,  says:  "  Where  an  agree- 
ment of  this  kind  is  broken,  the  x>erson  employed  has  his  election, 
either  to  sne  for  his  wages  as  they  become  dae  from  time  to  time, 
or  to  bring  one  action  for  damages  for  the  breach  of  the  contract" 
This  holding  that  the  employee  may  sue  for  wages  as  they  become 
due  from  time  to  time  was  not  necessary  to  a  decision  of  the  case, 
and  was  apparently  based  upon  the  holding  of  Lord  ELLe}rBORO06H, 
before  quoted.  Strauss  v.  Afeertiefy  64  Ala.  299;  s.  c,  88  Am.  Rep. 
8,  is  to  the  same  effect.  Brickell,  J.,  in  decrdmg  the  case,  says: 
"  It  is  not  matter  of  doubt,  that  when  a  contract  is  made  for  per- 
sonal services,  for  a  particular  term,  at  stipulated  wages,  if  the  party 
employed  is,  without  cause,  discharged  during  the  term  ♦  •  • 
he  is  not  compelled  to  accept  the  breach  of  his  employer  as  a  termi- 
nation of  the  contract;  he  may  elect  to  treat  it  as  continuing,  and 
keeping  himself  in  readiness  to  perform  the  contract  as  his  part, 
may  recover  the  wages  due  on  the  expiration  of  the  term.  And 
if  the  wages  are  payable  by  installments,  he  may  sue  for  and 
recover  each  installment  as  it  becomes  due.  Other  cases  by  the 
same  court  hold  a  like  doctrine,  and  it  seems  to  have  beeti  accepted 
by  the  courts  of  Mississippi,  Missouri,  Illinois  and  Wisconsin. 

The  decisions  in  these  cases  appear  to  rest  upon  the  doctrine  of 
"  constructive  service."    In  several  of  them  it  is  adopted  in  words; 
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in  otbom  tiie  prinoiple  ia  asaamed  iritkont  dee^naMiig  it  by  tluit 
title*  II  that  is  not  their  basis  it  is  difflealt  to  see  tlntt  they  har?e 
any.  The  theory  of  that  doctrine  seems  to  be  that  inasmuch  as  the 
emplojve  holds  himself  ready  to  do  the  irork,  theiefeve  he  has 'done 
the  work;  that  readiness*  is,  for  an  parpases,  eqaivalent  to  per- 
f  omumce.  For  the  purpose  of  allowing"  a  reeovery  in  some  amount 
hiB  readiness  to  do  and  tender  of  performance  may  haTc  the  effect 
of  perfonnanoe  to  the  extent  of  putting  the  employer  in  the  wrong, 
but  how  can  it  be  said,  in  truth,  that  he  has  done  the  work?  tbavt 
be  has  performed?  The  claim  is  based  upon  a  fiction,  an  untruth. 
There  is  no  acceptance  of  the  serrioee;  there  is  no  delivery  of  them; 
tho  defendant  has  not  had  the  benefit  of  them;  he  has  n^  had 
vaikie  receiTed,  and.  npon  what  principle  is  it  ilmit  in  law  he  is  lia- 
ble for  the  agreed  price  when  he  has  not  receired  the  commodity 
wikich  he  agreed  to  buy,  and  the  oth^  party  has  not  parted  with 
the  commodity  wbidi  he  agreed  to  soil?  The  doctrine  of  '^  con- 
struotive  service/'  as  applied  to  a  case  of  this  character,  is  one  beset 
with  difficulties.  It  requires  a  plaintiff  to  assume  that  to  exist 
which  in  fact  has  no  existence.  He  is  demanding  wages  when  he 
has  rendered  no  service.  The  doctrine  contradicts  the  very  term 
itseli.  How  can  he  truthfully  aver,  as  in  indehitatns  essumpsity 
th»t  the  deieufdant  is  indebted  to  him  for  work  and  labor  done? 
ATenring  it,  how  ooald  he  prove  it?  But  aside  from  the  mottterof 
pleading  and  proof,  in  order  to  recover  upon  the  strength  of  this 
doctrine,  the  employee  must  not  only  be  willing  to  perform  on  his 
paart,  but  must  hold  himself  in  readiness  to  perform.  This  implies 
that  he  will  remain  idle.  Public  policy,  not  to  say  public  morcds, 
forbids  the  encouragement  of  an  idle  class.  Being  subject  to  the 
universal  rule  that  a  person  injured  by  the  act  of  another  is  bound 
to  use  ordinaary  diligence  to  make  the  damage  as  light  as  may  be, 
the  discharged  employee  must  use  ordinary  care  to  obtain  employ- 
ment. He  may  not  be  required  to  seek  elsewhere,  or  to  engage  in 
a  different  industry.  But  he  is  bound  to  use  ordinary  effort  to  ob- 
tain similar  employment  in  the  same  vicinity;  at  least  if  such  em- 
ployment is  offered  he  is  bound  to  take  ^advantage  of  it.  It  would 
foe  a  direct  eneonraigement  to  idleness  to  hold  that  he  who  may 
hsve,  but  refuses,  similar  service,  is  entitled  to  full  compoHsation 
the  same  as  though  he  performed  full  labor.  This  rule  stands 
sqnardy  across  the  path  of  **  constructive  service."  For  if  the 
workman  is  bound  to  accept  emplojrment  of  another  employer  how 
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can  he  continue  ready  to  resame  work  under  his  former  employer? 
A  learned  writer,  whose  valued  paper  in  support  of  the  doctrine  of 
'•constructive  service"  is  cited  by  counsel,  uses  this  language: 
"  The  doctrine  of  constructive  service  however  does  not  permit  uq 
employee  who  has  been  wrongfully  discharged  to  remain  willfully 
idle  during  the  period  for  which  he  had  been  engaged."  A  mo.-t 
singular  conception  of  the  ground  work  of  the  doctrine,  it  seems  to 
us.  Being  actually  at  work  for  B.,  how  can  he  be  constructively 
at  work  for  A.  ?  Being  required  to  hold  himself  in  readiness  to  re- 
sume his  work  for  A.,  how  can  he  engage  with  B.?  Engaging  with 
B.,  how  can  he  be  ready  to  resume  work  with  A.  ? 

"  Constructive  service,"  as  here  sought  to  be  applied,  never  had, 
as  we  think,  support  in  principle,  and  the  support  derived  from 
authority  is  at  least  very  considerably  impaired.  The  case  of 
Oandell  v.  Pontigny,  after  being  followed  in  several  cases  in  Eng- 
land, was  overruled  in  Archard  v.  Hornor,  3  Car.  &  P.  34U,  which 
was  approved  in  Smith  v.  Hayward,  7  Ad.  &  £11.  544,  and  in  the 
later  case  of  Ooodman  v.  Pocock,  15  Ad.  &  Ell.  (X.  S.)  57G-  To 
like  effect  will  be  found  Beckham  v.  Drake,  2  H.  L.  606,  and  Bm- 
mens  v.  Elder  tony  4  H,  L.  645.  Mr.  Smith's  second  proposition 
in  his  notes  to  Cutter  v.  Powell  is  expressly  disapproved  in  Oood- 
Tnan  v.  Pocock^  Eble,  J.,  observing:  *'As  to  the  other  option 
referred  to  by  Mr.  Smith,  I  think  that  the  servant  cannot  wait 
till  the  expiration  of  the  period  for  which  he  was  hired,  and 
then  sue  for  his  whole  wages  on  the  ground  of  a  constructive 
service  after  dismissal.  I  think  the  true  measure  of  dam- 
ages is  the  loss  sustained  at  the  time  of  the  dismissal."  And  in 
Classman  v.  Lacoste,  28  E.  L.  &  E.  140,  a  still  later  case.  Lord 
Campbell  says:  ''But  if  the  contract  is  entirely  broken,  and  the 
relation  of  employer  and  employed  put  an  end  to,  I  agree  that  the 
party  suing  ought  to  allege  in  his  declaration  the  whole  gravamen 
that  he  suffers  by  such  breach  of  contract,  and  that  he  may  receive 
therein  all  the  damages  that  may  inure  to  him  in  consequence.'' 
So  that  it  may  not  bo  too  much  to  say,  that  the  doctrine  of  ''  con- 
structive service  "  has,  in  England,  where  it  had  its  origin^  been 
repudiated,  and  the  law  there  established  that  a  servant  wrongfully 
discharged  has  no  action  for  wages  unless  something  is  due  for  past 
services  actually  rendered,  and  as  to  any  other  claim  on  the  con- 
tract it  is  for  the  breach  of  it,  and  for  his  damages  resulting  there- 
from, being  the  ordinary  action  for  damages,  and  not  the  common 
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law  action  of  indebiiatus  assumpsit.  Nor  are  the  casc3  in  New 
York  heretofore  referred  to  now  authority  in  that  State.  For  this 
see  Moody  v.  Leveric&y  4  Daly,  401,  where  the  holdin;^  is  to  the 
effect  that  a  servant  wrongfully  dismissed  cannot  wait  until  the 
expiration  of  the  period,  and  then  sue  for  his  whole  wages  on  the 
ground  of  constructive  service,  his  only  remedy  being  an  action  for 
breach  of  contract  of  hiring.  Also,  Howard  v,  Dali/y  61  N.  Y.  302; 
8.  c,  19  Am.  Rep.  285,  where  Oandell  y.  Fonligny,  Thompson  v. 

Woody  and  the  cases  in  Alabama,  Mississippi,  Missouri  and  Wiscon- 
sin are  distinctly  disapproved,  and  the  doctrine  of  '^  constructive 
service  *'  declared  to  be  "  so  opposed  to  principle,  so  clearly  hostile 
to  the  great  mass  of  authorities,  and  so  wholly  irreconcilable  to  th^t 
great  and  beneficent  rule  of  law,  that  a  person  discharged  from 
service  must  not  remain  idle,  but  must  accept  employment  else- 
where if  offered,  that  we  cannot  accept  it.  ♦  ♦  ♦  The  doctrine 
of  constructive  service  is  not  only  at  war  with  principle,  but  with 
the  rules  of  political  economy,  as  it  encourages  idleness,  and  gives 
compensation  to  men  who  fold  their  arms  and  decline  service,  equal 
to  those  who  perform  with  willing  hands  their  stipulated  amount  of 
labor."     The  cases  of  CJmmberlain  v.  MorgaUy  68  Penn.  St.  168; 

WUhughby  v,  Tlhwnas,  24  Gratt.  522;  WhitaJcer  v.  SandifeVy 
1  Duval,  261;  Chamierlin  v.  JUcCallisier,  6  Dana,  352,  and  Miller  v. 
Goddardj  34  Me.  102,  show  that  a  like  view  is  held  by  the  courts 
in  those  States,  while  Wood's  Maync  on  Damages,  317,  328,  and 
Wood's  Master  and  Servant,  246-7,  indicate  that  that  author  con- 
siders the  great  weight  of  authority  to  be  in  the  same  direction. 
On  page  246  of  the  latter  work  ilr.  Wood  uses  the  following 
emphatic  language:  *'  It  (the  doctrine  of  constructive  service)  was 
finally  exploded,  and  the  doctrine  established  that  a  person  wrong- 
fully discharged  could  not,  by  simply  holding  himself  in  readiness 
to  perform  his  contract,  be  regarded  as  having  in  fact  performed  it, 
and  thus  be  entitled  to  sue  for  and  recover  his  wages  for  the  entire 
term,  but  that  he  must  be  restricted  in  his  recoverv  to  the  amoiint 
of  his  actual  loss.  The  action  in  such  cases  is  not  for  wages,  but 
for  damages  for  breach  of  the  contract.  It  cannot  witli  any  pro- 
[)riety  be  claimed  that  an  action  for  wages  can  be  sustained  when 
the  servant  has  in  fact  rendered  no  service.  Such  a  doctrine  is  i:i 
defiance  of  the  meaning  of  the  term,  and  rests  upon  no  solid  founda- 
tion either  in  principle  or  policy.'*  See  also  an  instructive  paper 
by  Mr.  Thornton,  of  the  Indianapolis  bar    ^n  this  subject,  in  8 
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Southern  Law  Beyiew^  432,  and  for  a  fall  discossion  of  the  prenmt 
case,  sec  the  able  opinton  of  the  judge  who  presided  in  the  Common 
Fleas,  reported  in  9  Week.  Law  Bull.  186. 

To  sustain  the  doctrine  of  "  coastrnctiTe  seryice ''  wonid  be  in 
effect  to  hold  that  the  contract  is  one  which  could  be  eufarocd 
specificall  J,  for  if  after  discharge;  and  after  the  empiojer  hail  repudi- 
ated the  contract  oa  his  part  and  laid  himself  liable  to  full  damages 
for  its  breach,  the  employee  could  treat  the  contract  as  subsisting 
in  such  sort  as  to  recover  upon  installments  as  wages  earned,  when 
in  fact  they  were  not  earned^  and  recover  as  each  came  doe,  the 
result  would  be  a.  specific  x>eiformance  of  the  ccmtract,  and  iJiat  too 
by  a  multiplicity  of  suits.  Surely  no  lawyer  would  seriously  ask  a 
court  of  equity  to  specifioally  enforce  a  contract,  whidi  in  its  naitare 
gives  to  the  aggrieved  party  so  plain  and  fuU  a  reoijody  at  law  in  an 
action  for  damages. 

Asa  result  from  the  authorities,  aawell  as  upon  principle,  we 
are  satisfied  that  in  such  a  contract  as  the  one  in  the  case  at  har, 
where  the  employee  h  wrongfully  dismissed,  but  all  wages  actaallj 
earned  up  to  that  time  arc  paid,  the  only  action  the  employee  has, 
whether  he  bring  it  at  once  or  wait  until  the  entire  period  of  hire 
has  expired,  is  one  for  damages  for  the  breach  of  the  coatract,  and 
the  measure  of  damages  will  be  the  loss  or  injnry  occasioned  by  that 
breach,  and  one  recovery  upon  such  claim,  whether  the  damages  be 
denominated  loss  of  wages,  or  damages  for  breach,  is  a  bar  to  a 
f  utnre  recovery. 

Judgnwni  affirmeeL 

NoTB  BT  THE  REPORTER.  —  See  RiiA(mU(m  v.  EaffU  MaMme  Workt^  7S 
Ind.  422;  B.  c,  41  Am.  Rep.  584. 

In  Saaonia  JT.  <&  II.  Go,  v.  Cooke,  7  Colo.  569,  U  was  said.:  "  When  a  aerraDt 
is  dischai^d  witUout  a  safficient  legal  excuse  before  the  expi ration  of  his 
term,  he  has  his  choice  of  two  remedies:  he  may  treat  the  contract  as  rescinded, 
an^  at  once  bring  an  action  for  the  value  of  the  services  rendered;  or  he  maj 
treat  the  contract  as  continuing,  and  sue  for  a  breach  theroof,  and  recover  hb^ 
probable  damages  occasioned  hy  the  breach,  or  in  some  cases  he  may  defer 
suit  until  the  end  of  the  term,  and  sue  for  the  aotual  damage  he  has  sustained, 
which  however  can  in  no  case  exceed  the  wages  for  the  entire  tenn." 

In  Isaacs  v.  Davies,  68  Ga.  169,  it  was  held  that  if  a  servant  be  employed  for 
five  months  at  a  specified  rate  per  month,  payable  monthly,  and  pending  the 
employment  be  wrongfully  discharged,  he  may  in  his  option  sue  at  the  ent^ 
of  each  month,  and  a  recovery  for  one  month  will  be  no  bar  to  a  suit  at  the  end 
of  the  next  month.     The  coart  said:     "Had  Isaacs  contiaaod  Daviesin  hU 
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service  and  failed  or  refused  to  pay  him  at  the  end  of  «ach  mooth,.  no  one 
would  question  his  liability  to  suit  and  judgment.  If  then  he  dischai^ged  him 
wrongfully,  he  did  not  and  oould  not  thereby  dischaige  himself  from  liability. 
Isaacs  cannot  set  up  his  own  breach  of  the  contract  to  discharge  himself  from 
its  performance." 

Eoward  v.  Daly,  61  N.  Y.  862;  s.  c,  19  Am.  Rep.  285,  was  followed  in 
Weed  V.  Burt,  78  N.  Y.  192. 

The  case  of  Chamb&riin  v.  Morgan,  68  Penn.  St.  168,  does  not  hold  the  doc- 
time  of  ike  prineipttl  case  to  which  it  is  cited,. but  by  implication  recognizes 
the  opposite. 

In  Willmtghb^  v.  ITkamm,.  24  Ovalt.  682,  cited  in  the  pcincipal  caae,  it  was 
held  that.  "  if  Thomas  had  been,  discharged  the  day  after  he  was  employed, 
without  faalt  on  his  part,  bid  m  the  next  day  obtained  ae  good  or  better  employ- 
tnent  for  the  year^  although  he  would  be  entitled  to  a  recovery  against  his 
employers  for  breach  of  contract  on  their  part,  he  certainly  would  not  be 
entitled  to  full  wages  for  the  year  as  the  measure  of  damages, "  and  the  doctrine 
of  Ry^  y.Bofd,  4Mc€oEd,  246 ;  a.  a,  17  Am.  Dec  740,.  was  approved,  "  that 
where  a  planter  without  cause  turns  away  his  ovefseer  at  a  season  of  the  year 
when  it  is  impractieable  to  get  employment,  the  oveiseer  is  entitled  to  the 
stipulated  wages  for  the  whole  time."  Thus  making  the  remedy  dependent 
on  the  ability  to  get  other  employment. 

ChcunberHrt  v.  MeCaUitter,  6  Dana,  862,  was  not  a  case  of  master  and  servant, 
and  monthly  or  weekly  wages,  bat  of  a  contract  for  the  plastering  of  several 
liDBses,  at. a  cettaan  priee  per  yard,  and  no  pa^menft  to  be  made  until  comple- 
tion. Whitaker  v.  jSaad(f«r,.  1  I>uv.  261,  founded  on  GhambeatUi^  v.  MeCalitter, 
was  AQoatract  of  sendee  for  a  year,  the  wages  payable  at  the  end  of  the  year. 
Miller  v.  Ooddard^  84  Me.  102;  s.  c,  56  Am.  Dec.  638,  was  a  case  where  the 
plaintiff  voluntarily  quit  the  service,  and  is  not  at  all  in  point. 

deaiiy  opposed  to  the  principal  case  are  Aimjleld  v.  Niteh,  84  Miss.  861; 
Gordon  ▼.  BreweCer,  1  Wis.  865,  and  obiler,  Booae  ▼.  Pae.  IMlroad, 
Mo.  212. 
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(44  Ohio  St.  441.) 

J^egotiable  instrument  —  bSl  of  exchange — acceptance  by  agent  —  parol  eon- 

dence 

Tiie  drawee  of  a  lalU  of  exchange,  drawn  by  the  "  Kanawha  dk  Ohio  Coal  Co.," 
was  described  as  "  John  A.  Robinson,  Agt.,"  and  it  was  accepted  by  him  as 
"  John  A.  Robinson,  Agent  K.  &  O.  C.  Co.,"  Held,  that  the  acceptance  was 
the  personal  obligation  of  John  A.  Robinson,  and  that  in  a  suit  upon  the 
acceptance  by  an  indorsee  ^^tnst  him,  parol  evidence  was  not  admissible, 
in  the  absence  of  fraud,  accident,  or  mistake,  to  show  that  the  defendant 
intended  to  bind  the  drawer  as  his  principal,  and  that  this  was  knawn  to 
the  plaintifP  when  it  acqiv**"^  ^he  paper. 
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GTION  on  a  bill  of  exchange.     The  head-note  states  the  case. 
The  plaintiff  had  judgment  below. 


Lincoln  dt  Stephens,  for  plaintiff  in  error. 
W.  H.  McLchoyy  for  defendant  in  error. 

MiNSHALL^  J.  It  is  apparent  that  the  question  presented  is 
precisely  the  same  as  would  have  arisen  on  a  demurrer  to  the  an- 
swer, and  we  shall  so  treat  it.  Evidence  as  to  the  meaning  of  the 
initials,  without  the  other  circumstances,  could  in  no  way  rarj  the 
rights  and  liabilities  of  the  parties.  If  the  facts  stated  in  the 
answer  constitute  a  defense,  the  defendant  should  have  been  per- 
mitted to  prove  the  same,  as  he  offered  to  do  by  the  evidence 
ruled  out.  If  not,  then  there  was  no  error  in  rejecting  it,  and  the 
judgment  should  be  affirmed. 

There  is  nothing  in  the  answer  to  the  effect,  that  at  the  time 
Robinson  accepted  the  bill,  he  did  not  have  funds  of  the  drawer  in 
his  hands  applicable  to  the  payment  of  the  bill  at  its  maturity,  or 
that  he  did  not  expect  to  have,  and  that  this  fact  was  known  to  the 
plaintiff  when  it  became  the  owner  of  it.  It  is  entirely  consistent 
with  the  hypothesis  that  he  was  acting  as  the  agent  of  the  drawer 
at  Cincinnati,  a  coal  company  doing  business  at  Coalburgh,W.Va.; 
and  that  in  the  transaction  of  its  business  at  Cincinnati,  he  then 
had,  or  expected  to  have,  funds  of  the  company  in  his  hands  ap- 
plicable to  the  payment  of  the  bill  and  on  which  it  had  been  drawn. 
The  relation  of  principal  and  agent  may  exist  between  drawer  and 
drawee,  without  changing  the  rights  of  the  payee  against  the 
drawee  upon  the  acceptance  of  the  bill.  When  the  principal, 
located  at  one  place,  draws  upon  his  agent  located  at  another,  the 
natural  presumption  is,  from  the  usual  course  of  business,  that  it 
is  against  funds  of  the  principal  that  are,  or  will  be,  in  the  hands 
of  the  agent,  and  which  the  principal  requests  the  agent  to  apply 
to  the  payment  of  the  bill  at  its  maturity.  '^  A  bill  of  exchange  is 
presumed  to  be  drawn  on  funds,  with  the  understanding  between 
drawer  and  drawee  that  it  is  an  appropriation  of  the  funds  of  the 
former  in  the  hands  of  the  latter,  and  acceptance  is  an  admission 
that  it  was  so  drawn,  and  of  such  a  relation  between  the  parties." 
1  Pars.  N.  &.  B  (2d  ed.)  323. 

The  usual  relation  between  the  drawee  and  the  drawer  is  that  of 
debtor  and  creditor;  and  such  relation  in  fact  exists  between  an 
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agent  and  his  principal,  where  the  latter  has  funds  in  the  hands  of 
his  agent.  The  bill  here,  as  drawn  and  accepted,  is  consistent  with 
and  supposes  such  relation;  and  as  we  have  observed,  there  is  noth- 
ing in  the  answer  to  the  effect  that  such  relation  did  not  exist, 
nor  was  there  any  evidence  offered  to  the  contrary.  Robinson 
was  not  bound  to  accept;  or  he  might  have  done  so  on  condition 
that  he  had  funds  of  the  principal  at  the  maturity  of  the  bill,  and 
thus  have  qualified  his  obligation.  But  as  it  is,  his  acceptance 
imports  the  possession  of  funds,  and  obliges  him  to  pay  the  bill. 
1  Par.  N.  &  B.  (2d  ed.)  301,  and  note  (w). 

The  fact  that  he  is  designated  in  the  bill  and  described  in  his 
acceptance  as  agent  does  not  vary  the  case.  This  description  of 
himself  may,  and  no  doubt  did,  serve  a  useful  purpose  in  the  settle- 
ment of  his  accounts  with  the  company. 

The  law  as  to  notes  and  bills,  executed  by  persons  acting  as 
agents  of  other  persons,  is  not  uniform,  but  as  a  rule,  where  one 
acting  as  agent  uses  words  that  import  a  personal  agreement  on  his 
part,  and  signs  his  own  name,  it  is  held  to  be  his  individual  obli- 
gation, although  he  describe  himself  as  agent;  the  added  words 
being  regarded  simply  as  a  description  of  his  person.  The  rule  is 
in  conformity  to  precision  in  the  use  of  language,  and  secures  that 
c<*Ttainty  in  negotiable  paper  so  necessary  to  commercial  transac- 
tions. Thomas  v.  Bisliop,  2  Strange,  1)55;  Barkery,  Mec.  Fire  Ins, 
CV;..  3  Wend.  94;  8.  c,  20  Am.  Dec.  064;  Dan.  Neg.  Inst.,  §  300. 

The  question  has  been  presented  and  so  ruled  in  a  number  of  the 
n^ported  decisions  of  this  court. 

Thus  in  Tilus  v.  Kyle,  10  Ohio  St.  444,  where  the  makers  had 
described  themselves  in  the  body  of  the  note  as  directors  of  a  certain 
turnpike  road,  and  the  note  read,  ''One  year  after  date,  we  or 
citlier  of  us,  as  directors,  etc.,  promise  to  pay,"  to  which  each 
signed  his  individual  name,  it  was  held  that  each  was  individually 
liable,  and  that  in  the  absence  of  an  averment  of  fraud  or  mistake, 
the  makers  could  not  be  permitted  to  sliow  an  intention  on  their 
part  not  to  bind  themselves  individually. 

In  Collins  v.  Buckeye  Fire  In,*.  Co.,  17  Ohio  St.  215,  the  note 
read,  *•  I  promise  to  pay,  etc.,"  and  was  signed  "Edward  K.  Col- 
lins, Agent."  The  defense  was  that  the  payee  had  notice  of  the 
agency  of  the  maker,  and  that  he  was  not  liable  individually  upon 
the  note.  But  the  court  held  that  parol  evidence  was  inadmissible 
fiv  that  puri)osG,  an:l   that  Collins  was  personally  liable  upon  tht> 
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nfoto.  Theee  cases  show  thai  in  thU  S!ta.t^  wheve  oDa^acthig  as 
i^gent  signs  his  IndiFidnsI  name  fco  a  note  that  bjr  its  langnage 
imports  a  personal  liability  on  his  port,  ke  is  bonnd  afloocdingly 
although  in  Bagning  the  note  he  desciribss  himself  as  agenL 

We  fail  to  see  how  it  can  make  any  /difference  in  this  respect 
whether  the  party  sigaing  desnribea  himself  as  agent  simply,  or  adds 
the  name  of  his  principal;  in  either  ease  the  priiiexpk  npon  which 
bis  liability  is  established  and  parol  testimony  exolnded  must  be 
the  same;  the  instrument  upon  its  face  is  his  own,  and  not  the 
promise  of  his  principal.  To  this  rale  usage  has  CBtabliahed  an 
apparent  except ion>  in  the  instances  where  a  bill  is  drawn  or  accepted 
by  the  cashier  of  a  bank.  Bat  it  is  rather  a|^xrent  than  real,  since 
the  custom  by  which  a  cashier  retpreseioits  his  bank  in  such  matters, 
by  simply  signing  his  own  name,  is  so  general  that  the  practice  has 
redaoed  the  custom  to  the  certainty  of  a  I&w,  as  it  is  everywhere 
understood  that  in  such  cases,  whether  he  describes  himself  as 
cashier  or  Bot,  he  is  an  alter  ega  of  the  bank.  His  siguatnre  is  a 
recognized  mode  in  which  a  bank  maty  become  a  party  to  commer* 
eial  paper;  and  the  obligation  so  created  is  that  of  the  bank  and 
not  of  the  cashier. 

There  k  a  marked  distinction  luetween  this  case  and  fchose  in 
which  the  queatron  jcust  discussed  irsiaally  arises.  Ordinarily  the 
principal  is  some  third  person,  not  otherwise  related  to  the  bill,  but 
here  it  is  claimed  that  he  is  the  drawer,  and  if  the  acceptance  he 
treated  as  his,  and  not  that  of  BobinsoooL,  the  paper  loses  its  cliar- 
actcr  of  a  bill  of  exchange  and  becomes  a  promissoiry  note  only,  and 
the  payee,  instead  of  having  a  fund  appropriated  to  the  payment 
of  his  demand  or  secured  by  the  obligation  of  an  acceptor,  is 
reduced  to  the  personal  obligation  of  the  dcaweronly.  This  aspect 
of  tlie  case,  as  unfavorable  to  the  defense,  has  been  coiamented  on, 
and  does  Bot  require  to  be  further  enlarged. 

The  cases  however  to  which  we  have  adverted,  show  that  a 
promissory  note  signed  by  an  agents  in  the  manner  this  acceptance 
was  made,  becomes  the  individual  liability  of  the  agent,  and  would 
be  decisive  oC  this  case,  though  the  principal  were  a  third  party, 
unless  an  acceptance  differs  in  principle  from  the  making  of  a  uote, 
as  does  an  indorsement.  It  seems  that  an  indoisement  may  be  ex- 
plained by  parol,  as  pointed  out  by  WsL&siU,  J.,  iai  (Jollins  v.  Bnek- 
tye  Fire  Inn.  Co,,  17  Ohio  St.  224.  The  indorsement  being  a  mere 
tnuisfer  of  title,  the  obligation  arising  outside  of  it  may  be  changed 
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withont  affecting  the  indoreement  itself.  Bat  the  obligation  of  an 
iicceptor  18  an  express  one;  it  is  to  pay  the  bill  at  its  maturity 
according  to  the  order  contained  in  it.  The  language  of  the  books 
is  that  the  acceptor  of  a  bill  is  as  the  maker  of  a  note,  and  that 
when  the  drawer  accepts  he  comes  at  once  under  an  absolute  obliga- 
tion to  pay  the  bill  according  to  its  tenor.  1  Pars.  Notes  &  Bills,  §  2, 
chap.  4.  No  distinction  between  a  promissory  note  and  an  ac- 
ceptance exists  in  this  regard,  and  so  it  has  been  held  tliat  the  legtd 
effect  of  an  acceptance,  as  an  absolute  contract  to  pay,  cannot  be 
varied  by  parol.  Heaverin  t.  Donnelly  7  S.  &  ]\[.  2M;  8.  c,  45 
Am.  Dec.  302;  Adam$  Y.Wordh^,  1  M.  &  W.  374;  BiMre  v.  Graham, 
3  Camp.  57;  1  Para.  Notes  &  Bills,  301;  Cummingsy.  Kmt,  44  Ohio 
St  92. 

Judgment  affirmed. 
FoLLBiT,  J.,  disaents. 


Railway  Company  v.  Spavolv. 

(44  Ohio  St.  471.) 
Master  and  tereani — ojpr^smeni  to  wmw  Uab&Uyfar  negligene6. 

An  agieement  \>j  a  laUwaj  brakeman,  at  the  time  of  hiring,  to  waive  his  right 
to  any  action  against  the  employer  for  negligence  of  the  conductor  is  void 
as  against  pablic  policy.     (See  note,  p.  886.) 

ACTION  fcff  pensonaL  injury  by  n^igenoe.  The  head-note  states 
the  point    The  plaintiff  had  judgment  below. 

(7.  H,  Scribner,  Ashley  Paul  and  (Z  G»  Oeizendanner,  for  plain- 
tiff in  error. 

Joshua  R.  Seneyy  for  defendant  in  error. 

OwEK^  C.  J.  Is  it  competent  for  a  railiray  company  to  stipulate 
Mrith  its  brakemen^  at  the  time,  and  as  part  of  their  contract  of 
employment,  that  the  company  shall  not  be  liable  for  the  negligent 
acts  of  its  conductors? 

Western^  etc.,  R.  Co.  v.  Biebep,  50  Oa.  465,  is  cited,  with  other 

decisions  of  the  «ame  court  appnmng  and  following  it,  in  support 

of  the  affirmative  of  this  proposition.     In  that  case  it  was  held  that 
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each  a  contract,  so  far  as  it  does  not  waive  any  criminal  neglect  of 
the  company,  or  its  principttl  officers,  is  a  legal  contract  and  bind- 
ing upon  the  employee.  But  McCat,  J.,  speaking  for  the  court, 
says:  ''  We  do  not  say  that  the  employer  and  employee  may  make 
any  contract;  we  simply  insist  that  they  stand  on  the  same  foot- 
ing as  oilier  people.  No  man  may  contract  contrary  to  law,  or 
contrary  to  public  policy  or  good  morals,  and  this  is  just  as  true  of 
merchants,  lawyers  and  doctors,  of  buyers  and  sellers,  and  bailors 
and  bailees,  as  of  employers  and  employees. '^  This  invites  us  to  in- 
quire whether  and  to  what  extent  the  contract  we  are  dealing  with 
isaffected  by  considerations  of  public  policy.  It  is  maintained  on  be- 
half of  the  company  that  ^'a  rule  absolving  the  company  from  lia- 
bility to  the  brakemen  for  negligence  of  the  conductor,  may  operate 
to  constitute  the  brakemen  a  sore  of  police;  may  induce  them  to  be 
more  watchful,  and  report  to  their  superiors  the  delinquencies  of 
the  conductor.  And  if  they  are  unwilling  to  do  this,  they,  and  not 
the  company,  should  suffer  the  consequences.  A  rule  of  this  kind 
is  calculated,  also,  to  better  protect  the  public  against  injuries  to 
merchandise  in  course  of  transportation,  by  promoting  greater  dili- 
gence and  watchfulness  on  the  part  of  the  brakemen  employed 
upon  the  trains." 

Also  that  ^^a  stipulation  which  would  place  additional  responsi- 
bility upon  the  employee,  and  require  for  his  own  protection  a  close 
observance  of  the  rules  of  the  company,  and  a  strict  watch  upon  the 
conduct  of  his  immediate  superior,  would  tend  to  promote  the  safety 
of  passengers  and  merchandise  in  transit." 

If  this  view  is  tenable,  it  follows  that  public  policy  is  concerned 
in  and  subserved  by  such  a  contract  as  is  here  sought  to  be  en- 
forced. As  brakeman  on  the  train,  Spangler  was  subject  to  the 
orders  and  control  of  the  conductor. 

In  Little  Miami  Railroad  Co,  v.  Stevens,  20  Ohio,  415,  it  was  first 
held,  though  by  a  divided  court,  that  a  railroad  company  is  lizihle 
to  an  employee  for  an  injury  received  through  the  negligence  of 
another  employee  under  whose  control  he  is  placed. 

This  principle  was  again  considered  in  Cleveland,  0.  d  C.  IL 
Co.  V.  Keary,  3  Ohio  St.  202,  and  was  applied  by  a  rnacinroas 
court  to  a  case  like  the  one  at  bar,  and  the  railroad  company  was 
held  liable  to  a  brakeman  for  an  injury  resulting  to  him  from  the 
carelessness  of  a  conductor  under  whose  control  he  had  been  placed 
by  the  company. 
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In  the  course  of  an  able  and  exhaustive  opinion,  Ranxey,  J., 
Bays:  "  The  servants  employed  to  execute  cannot  recover  for  in- 
juries arising  from  d  failure  in  that  part  of  the  business  committed 
to  them,  because  it  is  their  failure,  and  not  that  of  their  employer; 
and  although  it  should  happen  from  the  negligence  of  but  one  of 
them,  yet  each  one  entered  the  common  service  with  a  knowledge 
that  others  must  be  engaged,  and  they  were  jointly  bound  to  per- 
form what  was  jointly  intrusted  to  them,  and  public  policy  may  be 
concerned  in  their  keeping  a  supervision  over  each  other  for  the 
pnrpose.  But  how  this  can  be  made  to  extend  to  the  conductor, 
over  whose  acts  they  have  no  supervision  or  control,  and  are  not 
presumed  to  be  possessed  of  the  requisite  intelligence  for  the  pur- 
pose, we  are  wholly  unable  to  see;  and  equally  so,  how  the  safety  of 
travellers  is  likely  to  be  jeopardized  by  adding  to  the  responsibility 
of  the  conductor  for  his  carelessness,  that  of  the  company  that 
places  him  in  power.  *  *  *  It  is  the  duty  of  the  servants  to 
obey  the  orders  of  the  superior  thus  placed  over  them,  and  to  per- 
form as  he  shall  direct;.  ♦  ♦  *  But  they  cannot  be  made  to  bear 
losses  arising  from  carelessness  in  conducting  the  train,  over  which 
their  employer  gave  them  no  power  or  control,  either  separately  or 
collectively,  until  we  are  prepared  to  say  that  justice  and  public 
policy  require  the  consequences  of  duty  omitted  by  one  party  to  be 
visited  upon  the  other,  although  stripped  of  all  power  to  prevent 
such  consequences. '' 

A  careful  examination  of  this  case  and  of  Little  Miami  R.  Co.  v. 
Stevens,  supra,  which  it  approves  and  follows,  will  make  it  appar- 
ent that  the  liability  of  railroad  companies  for  injuries  to  their  ser- 
vants caused  by  the  carelessness  of  those  who  are  superior  in 
authority  and  control  over  them,  is  placed  chiefly  upon  considera- 
tions of  public  policy. 

The  doctrine  established  by  these  cases  nas  remained  unques- 
tioned by  this  court  for  more  than  thirty  years.  It  furnishes  a  con- 
clusive answer  to  the  contention  of  the  company  that  the  stipula- 
tion which  it  seeks  to  enforce  would  better  protect  the  public  by 
promoting  greater  diligence  on  the  part  of  brakemen  and  the  con- 
sequent safety  of  passengers  and  merchandise  in  transit. 

We  are  thus  relieved  of  all  discussion  of  the  relation  which  the 
liability  of  railroad  companies  for  injuries  to  their  servants  caused  by 
the  negligence  of  their  superiors  in  authority  sustains  to  the  policy 
of  the  State.     It  is  the  firmly  established  policy  of  our  law  that 
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each  iiAbilitj  slumld  attactu  It  f qIIowb  that  even  WeaUm,  tic,  R. 
Oo.  T.  3ighdp^  supra,  'wkioh  is  the  strongest  authority  oittd  -by  the 
oompany^in  sapport  of  its  position,  fails  to  support  the  view  con- 
iandedfor.  As  we  hare  seen,  ifaat  ease  expresdy  deelares  that 
oontmcts  contrarBmng  public  policy  will  not  be  enforoed.  The 
polioy  of  DOT  law  being  well  eettlad,  it  only  remains  for  us  to  inquire 
whether  :railroad  campanias  may  ignore  oroontrayeneihat  policy  by 
prirate  compact  with  Itheiremployees,  stipulatingihat  they  shall  not 
be  held  to  a  liability  for  .the  negligence  of .  their  servants  wfaicdi 
public  policy  demands  jdionld  attach  to  them.  The  answer  is 
^brious.  Such  liability  is  not  created  for  the  protection  of  the 
employees  simply,  but  has  its  reason  and  fonndation  inapuhlie  ne- 
4tessity  and  policy  which  should  not  be  asked  to  yield  or  emreiMler 
to  mere  priyate  inteiests  and  agreements.  The  trial  court  was 
right  in  refusing  :the  instruction  nqoested 

Judffmeni  affirmetL 


NoTE-BT  THB  JtBBfiKmR. — To  tke  Same  effect,  Roetner  t.  Jbrmaitn,  10 
486;  8  Fed.  Rep.  782,  whose  .'tiiA  qaosUon  was  pMued  upon  ocml^,  wUhtrnt  4aon 
.fiideratioa;  And  see  Kans    Pae.  ^.  Co.  y.  Peaney,  29  Eans.   169;  8.  c,  4A 
Am.  Rep.  630. 

To  flie  contrary  is  GrtJfUha  t.  :Ekirl  Dudley,  9  Q.  B.  Div.  857,  nsder  the  Em- 
ployers Liability  Act;  s.  c,  44  Am.  Rep.  ffS^,  note. 

In  WMAvm,  «fe.,  B.  Co.  v.  Bith&p,  m  Oa.  465,  the  eoort  sold:  "  Labor  is 
property,  and  the  laborer  has,  and  ought  to  have,  the  samejight  toecmtract  in 
sef wenoe  te  .it  as  Dthsr  peraons  have  in  jefereaoe  to.thair  proper^.  GbeneBallT 
the  duties  cast  by  iaw  upon  employer  and  employee. are  only  implications  of 
law;  in  the  absence  of  stipulations  by  the  parties,  it  would  be  a  dangerous 
interference  with  private  rights  to  undertake  to  Hx  by  law  the  terms  Qpon 
which  employer  and  employee  shall  contract.  For  myself,  I  do  not  faesttate 
to  «ay  that  I  know  of  no  light  miore  precious,  and  which  laboring  men  oo^t 
to  guard  with  more  vigilance,  than  the  right  to  fix  by  oontmct'the  ftennB  npcm 
which  their  labor  ahall  be  en^faged.  It  looks  rerj  specious  to  say  that  the  law 
will  protect>then&  fiiom  the  consequences  of  their  own  f Qlly»  and  make  a  oontnct 
for  them  wiser  and  better  than  their  own.  But  they  should  remember  that  the 
same  la^-giver  which  claims  to  make  a  contract  for  them  t>n  one  point,  nay 
^^lalmto'dD  »>  upon  others,  and  thus  step  by  step  tliey  eease  to  be  free  men. 
We*  do  not  nay  that  employer  and  employee. nmy  make  any  eontraet;  we  aanply 
insist  that  theydrtandan  the  same  footing  as  other  people.  Will  it  for  a 
momsnt  be  insisted  Ihat  one  who  borrows  a  .hoise  may  not  stipulate  that  he 
shall  exercise  only  the  care  cast  by  Jaw  upon  />ne  who  hires  a  liorse  ?  May  not 
a  warehouseman  stipulate  that  he  will  take  extraordinary  care,  when  the  law, 
in  'the  absence  of  such  astipulation,  would  cast  upon  Mm  enlyerdinaiy  caie  t 

by  he «ot  even  stipulate  that  all  the  risk  shall  be  upon  the  baOor?*'    Imtibis 
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herwvrerit  was  lieM  tiiat'  :be  enrpUiftJL  might*  not  wsire  Hftbtiit^r  for 
eiimina)  neglect. 

In  LUOe  RMt  SFt,  8.  H.  Co,  r.  Bubanks,  Arkftnu  Supreme  Gbfrrt;  Wimsh 
13.  1897,  it  wttsheld  that  an  agreemeiU  entered  into  by  erae-wtth  a  nilraad 
company  npoa  being  employed  tar  brolteman,  to  take  nponr- himself  all'  risks 
incidetrt  to  hn  position  on  t^e  road,  and  not'  to  boM  the  faflroad  company 
liable  for  any  injury  he  may  mistain  by  aceident  or  coRlsion  on^  the-tnuoar  of 
the  road,  or  by  defective  machinery,  or  careleaauoaa,  or  miBoondnel  of  himaeif 
or  any  other  employee  of  the  company,  is  not  bindiirg  on  him.  Tfie  ■  osvrt 
said-  *'  In  1880  the  English  parliament  passed  the  *  employers'  Itabaity  act/ 
the  object  of  which  was  to  nmke  employers  liable  tot  injuries  to  wtyrkmen 
caused  by  the  negUgenoe  of  those  having  the  super  rision  and  control  of  them. 
In  ChigUJiST.  Earl  of  IhtdU^,  9'Q.  B.  Dir.  8^,  it  waa  held  thai  a  workman 
might  contract  himself  and  hi?  representatives  ont  of  the  benefit*  of  this  ad: 
An  opposite  oonciasion  has  been  reached  by  theSnpreme  Courts  of  Ohio  and 
Kansas.  They  hold  that  it  is  not  competent  for  a  railroad  company  to  stipn- 
tete  with  its  employees  at  the  time  of  hiring  them  and  as  part"  of  the  contiaet, 
that  it  shall  not  be  liable  for  injuries  caused  by  the  earelessneas'of  other  em- 
ployees. Lake  Short  d  Ml  8,  S.  Go.  v.  8pangle,  44  Ohio  St.  471;  Kcrnu^  Pat, 
M,  Co.  T.  PeofDeffy  29Eans.  169;  s.  c,  44  Am.  Rep.  630;'B..c.,  11  Am.  &  Eng. 
R.  Ofts.  900.  In  the  notes  to  the  last-mentioned  case,  asr  reported  in  the  two 
series  of  reports  last  cited,  the  substance  of  Cfrifflths  v.  EM  of  Dudleg^  is  set 
out.  This  however  Is  not  precisely  the  same  question  we  hare  to  deal  with, 
for  the  negiigenee  ai  a  fellow-servant  is  not  in  fact  and  in  monds  the  negK- 
gence  of  the  master,  although  by  virtue  of  a  statute  it  may  he  imputed  to  the 
master.  It  is  impossible  for  the  master  always  to  be  present'  and  contiDi  the 
actions  of  his  servants.  Hence  astipulation  not  to  be  aaswemble  -  for  therr 
"negiigenee  beyond  the  selection  of  competent  servants  in  the  first  instanee,. and 
the  discharge  of  such  as  prove  to  be  reckless  or  ineompetent;  might  be  upheld 
as  reasonable,  notwithstanding  a  statute  might .  abolia^  the  old  rale  of  non- 
liability for  the  acts  and  omissions  of  a  co^-serraat.  But-  the  Bvpreme  Cdurtof 
Georgia  have  in  several  cases  sustained  contracts  like  the  one  before  us  as 
legal  and  binding  upon  the  employee,  so  far  as  it  does  not  waive  any  criminal 
neglect  of  the  employer.  The  effect  of  these  decisions  is  that-  the-  servant*  of 
the  railroad  company,  for  instance,  not  only  takes  ^pon  himself  the  incidental 
risks  of  the  service,  but  he  may  by  previous  contract  releasethe  company  fxom 
its  duty  to  furnish  him  a  safe  trade,  safe  cars,  machinery-  and  materials,  and 
suitable  tools  to  work  with.  Weatem  S  A.  R.  Co.  v:  BMop;  50-  Ga.  465; 
WMtem  iSt  A.  R.  Co.  v.  atrmiff,  59  Ga;  401;  GHaU<mxtjf  v.  WMem  d  A.  P.  R. 
Co.,  57  Ga.  512.  On  the  other  hand,  in  Roemerv:  BJBrrrmmn,  10  Bisa^  480;  8 
Fed.  Rep.  782,  a  contract  by  a  master  against  his  own  negiigenee  wbb  deolaied 
to  be  void  as  against  public  policy,  Grbbhax,  J.,  sayingr  '  If  there- was  no 
negligence  the  defendant  needed  no  contract  to  exempt  him  fiem  liaMity;  if 
he  was  negligeatt  the  contract  set  out  in  hia  answer- will  be  of  notavail.*  Com- 
pare Memphis  d  C.  R.  Co.  v.  Jones,  2  Head,  517,  mhbtu^  it  was  ckieided  that 
such  a  contract  would  not  protect  the  master  against  gross  negligence.  It  is 
elementary  principle  in  the  law  of  contracts  that '  modus  et  conventio  vincurU 
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Zegum  *—  the  form  of  agreement  and  the  conrention  of  parties  override  the  law. 
But  the  maxim  is  not  of  universal  application,  Parties  are  permitted  by  coo- 
tract  to  make  a  law  for  themselves  only  in  cases  where  their  agreements  do 
not  violate  the  express  provisions  of  any  law,  nor  injuriously  affect  the  interesls 
of  the  public.  Broom  Leg.  Max.  *543;  Kneetle  v.  Newcomb,  22  N.  Y.  249. 
Our  Constitution  and  laws  provide  that  all  railroads  operated  in  this  State 
shall  be  responsible  for  all  damages  to  persons  and  property  done  by  the  run- 
Bing  of  trains.  Const.  1874,  art.  17,  §  12;  Mansf.  Dig.,  §5537.  This  means 
that  they  shall  be  responsible  only  in  cases  where  they  have  been  guilty  of 
some  negligence;  and  it  may  be  questionable  whether  it  is  in  their  power  to 
denude  themselves  of  such  responsibility  by  a  stipulation  in  advance.  But  we 
prefer  to  rest  our  decision  upon  the  broader  ground  of  considerations  of  pub- 
lic policy.  The  law  requires  the  master  to  furnish  his  servant  with  a  reason- 
jibly  safe  place  to  work  in,  and  with  sound  and  suitable  tools  and  appliances 
to  do  his  work.  If  he  can  supply  an  unsafe  machine  or  defective  instruments, 
and  then  excuse  himself  against  the  consequences  of  his  own  negligence  by 
the  terms  of  his  contract  with  his  servant,  he  is  enabled  to  evade  a  most  salu- 
tary rule.  In  the  English  case  above  cited  it  is  said  this  is  not  agunst  public 
policy,  because  it  does  not  affect  all  society,  but  only  the  interest  of  the  em- 
ployed. But  surely  the  State  has  an  interest  in  the  lives  and  limln  of  all  its 
citizens.  Laborers  for  hire  constitute  a  numerous  and  meritorious  class  in  every 
community;  and  it  is  for  the  welfare  of  society  that  their  employers  shall  not 
be  permitted,  under  the  guise  of  enforcing  contract  rights,  to  abdicate  their 
duties  to  them.  The  consequence  would  be  that  every  railroad  company, 
jmd  every  owner  of  a  factory,  mill  or  mine,  would  make  it  a  condition  prece- 
dent to  the  employment  of  labor  that  the  laborer  should  release  all  right  of 
action  for  injuries  sustained  in  the  course  of  the  service,  whether  by  the  em- 
ployer's negligence  or  otherwise.  The  natural  tendency  of  tlus  would  be  to 
Telax  the  employer's  carefulness  in  those  matters  of  which  he  has  the  order- 
ing and  control,  such  as  the  supplying  of  machinery  and  materials,  and  thus 
increase  the  perils  of  occupations  which  are  hazardous  even  when  well 
managed;  and  the  final  outcome  would  be  to  fill  the  country  with  disabled 
men  and  paupers,  whose  support  would  become  a  charge  upon  the  counties  or 
upon  public  charity." 

Mr.  Greenhood  (Pub.  Pol.  528),  adopts  the  rule  of  Roesner  v.  Hermann, 
mipra.  He  notices  the  Bishop  case  but  not  the  Griffiths  case.  But  we  thiak 
the  doctrine  of  the  principle  case  unsnpportable  in  principle  and  opposed  to 
the  best  authority.  We  agree  with  the  Solicitors*  Journal,  which  pronounces 
the  decision  in  Griffiths  v.  Barl  Dudley,  "  quite  unquestionable."  As  Field. 
J.,  suggests  in  that  case,  such  a  contract  is  not  subject  to  any  conBideratioQi<i 
of  public  policy;  it  does  not  concern  the  public.  What  have  the  public  to  do 
with  the  negligence  of  a  railroad  conductor  which  affects  only  a  brakeman! 
In  most  of  the  States  there  would  be  no  need  of  such  a  contract,  because  the 
railroad  company  would  not  in  any  event  be  liable  for  the  neglect  of  the  con* 
dactor  toward  the  brakemMt 
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Castle  v.  Ricklt. 

(4i  Ohio  St.  490.) 
NegotidUe  inHrument — indarser  afUr  negotieUian. 

A  stranger  to  a  note,  who  indorses  it  after  its  inception,  to  give  the  payee 
credit  with  a  proposed  purchaser,  is  liable  as  a  guarantor,  without  protest 
and  notice. 


A 


CTION  on  promissory  notes.  The  opinion  states  the  case.  The 
plaintiff  had  judgment  below. 


Jl  T.  Holmes,  for  plaintiff  in  error. 

E.  L.  De  Witty  for  defendants  in  error. 

DiCKMAN,  J.  On  the  18th  day  of  November,  1872,  George  W. 
Griffith,  for  value  received,  made  his  two  promissory  notes  of  that 
date,  for  $150,  each,  to  Jacob  Matheny  or  order,  payable  respectively 
in  three  and  four  years  after  date,  with  interest  from  date,  payable 
annually.  Both  notes  bore  the  indorsement:  *' Protest  waived. 
J.  S.  Matheny,  G.  F.  Castle.*'  Matheny  and  Castle,  the  plaintiff 
in  error,  purchased  a  house  and  lot  in  Columbus,  Ohio,  of  Samuel 
S.  Rickly,  one  of  the  defendants  in  error,  and  these  notes  were 
transferred  to  him  as  part  of  the  purchase- money.  Upon  non- 
payment of  the  notes  by  the  maker  at  maturity,  an  action  was 
brought  by  Rickly  on  each  note  against  Griffith,  Matheny  and  Cas- 
tle, in  the  Court  of  Common  Pleas  for  Franklin  county,  but  the 
two  cases  were  consolidated,  and  Griffith  and  Matheny  being  in 
defjiult  for  demurrer  or  answer,  the  case  as  consolidated  was  tried 
on  th«.>  issues  mtide  by  an  amended  petition  and  the  answer  of  Cas- 
tle thereto.  The  notes  were  taken  by  Rickly  several  days  aftdr 
they  were  executed  and  delivered  to  the  payee,  to- wit,  about 
December  10,  1872.  Although  the  payee  had  indorsed  them, 
Rickly,  before  taking  them,  required  for  additional  security,  that 
Ciistle  should  also  put  his  name  on  the  back  thereof,  (^istle 
accordingly,  and  before  the  notes  had  matured,  signed  his  name 
thereon  under  that  of  the  payee;  the  notes  were  then  delivered  to 
Rickly,  and  the  real  estate  transaction  was  consummated.  On  the 
trial  in  the  Common  Pleas,  evidence  was  offered  by  the  defendant 
tending  to  show  that  the  words  '*  protest  waived  "  were  put  on  the 
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notes  by  Matheny,  some  considerable  time  after  their  deliTery  to 
Rickly  as  part  payment  for  the  real  estate,  and  that  Castle  had  no 
knowledge  thereof  until  after  the  original  action  was  broaght. 

Among  other  things,  the  cofuit  charged  the  jury  as  follows: 

1st.  '*  The  instruments  sued  on  in  this  action  are  not  foreign 
notes^  but  are  inland  notes,  ♦  *  *  but  it  was  necessary,  at 
maturity,  to  demand  payment  of  the  maker,  and  on  his  failnre  to 
promptly  pay  the  same,  to  give  immediate  notice  of  such  demand 
and  dishonor  to  the  indorsers,  unless  demand  and  notice  of  sach 
non-payment  had  been  waived/' 

2d.  ''  But  whether  he  "  (the  defendant  Castle)  '^  was  indorser  or 
guarantor,  the  nature  of  his  undertaking  was  such  that  he  was 
entitled  to  have  notice  of  demud  and  non*paynient  of  said  notes; 
the  same  as  if  he  was  a  mere  indorser;  and  if  no  such  notice  was 
given  to  him,  the  plaintiff  cannot  recover,  unless  you  should  find, 
from  the  evidence,  that  the  words  ^  protest  waived '  were  on  said 
notes  at  the  time  the  said  Castle  indorsed  them,  or  that  they  were 
subsequently  placed  there  by  his  authority." 

But  the  court  refused  to  give  the  following  charge  to  the  jury^  as 
requested  by  the  plaintiff,  to-wit: 

''If  you  should  find,  from  the  evidenoe,  that  the  said  Castle  did 
not  indorse  said  notes,  by  writing  his  name  on  the  back  thereof, 
under  the  words  '  protest  waived,'  or  at  the  same  time,  and  as 
part  of  the  same  transaction,  he  did  not  write,  or  there  was  not 
written  over  his  name  the  words  'protest  waived;'  yet  if  you 
should  find,  from  the  evidence,  that  the  said  Castle  indorsed  said 
notes,  by  writing  his  name  upon  the  back  thereof,  in  blank,  after 
the  execution  of  said  notes,  and  that  the  said  Castle  was  not  an 
original  party  to  the  notes,  but  a  stranger,  this  would  constitute 
an  absolute  and  unconditioned  guaranty  of  said  notes  by  the  said 
Castle;  and  the  said  Castle,  having  made  no  defense  to  said  guar- 
anty, he  would  be  liable,  as  guarantor  of  said  notes,  without  notice 
to  him  of  demand  and  non-payment,  or  protest,  and  your  verdict 
must  then  be  for  the  plaintiff,  finding  the  amount  due  the  plaintiff 
from  said  defendant.  Castle,  on  said  notes." 

To  which  charge  and  refusal  to  charge,  the  plaintiff  at  the  time 
exoepted.  A  verdict  was  returned  in  favor  of  Castle.  A  motion 
for  a  new  trial  being  overruled,  judgment  was  entered  on  the  ver- 
dict, and  a  bill  of  exceptions,  embodying  all  the  evidence  adduced 
on  the  trial,  was  allowed  and  made  part  of  the  record.     The  Dis- 
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tiict  Court  rereraed  tke  jadgment  of  the  Oommoa  Reaa^  for  error 
in  its  ehavge,  and  refusal  to*  charge'  the  jurj  as  requeated^r  and 
remanded  the  caase  for  a  ne\r  trial.  This  proeeeding^  is  inatitated 
to  reverM  the  jadgment  of  the  District  Ooort 

It  is  not  claimed  that  the  plaintiff  in  error  o^er  had  notice 
oi  any  demand  of  payment  on  the  maker  of  the  paper  in 
qoestion  and  of  its  dishonor.  The  jnry  was  donbtless  sati^ied  that 
Caskle  had  not  expressly  waived  demand  and  notice ;  that  he  had 
not  adopted  the  words  of  waiver  ptrt  on  the  note  hj  Matheny. 
From  the  charge  of  the  conrt  and  its  refusal  ta  charge  as  reqaested, 
the  jury  could  not  bat  find  that  Castle  had  the  rights  of  an  indor* 
aer,  and  was  entitled  to  have  notice  of  demand  and  non-payment 
of  the  notes,  and  that  the  plaintiff  upon  his  failure  to  gire  such  notice 
could  not  recover.  The  qoestion  therefore  arises^  whether  Castle 
is  to  be  regarded  as  an  indorser  ol  negotiable  paper,  with  the  lia- 
bilities and  rights  incident  to  such  an  engagement,  or  a  giianuitor, 
whose  gnarmnty  was  of  such  nature  as  to  render  it  unnecessary  to 
{mive  either  demand  or  notice  in  order  to  make  oat  a  prima  faeiB 
ease  for  recovery. 

We  are  of  (pinion  that  the  plaintiff  in  error  was  snch  a  guarantor. 
It  was  hdd  in  Chcmpion  v«  ChrifUh^  13  Ohio,  228,  and  afterward  ap- 
proved in  Bobinsonr.  Abdly  17  Ohio,  36,  that  the  mere  indorsement 
npon  a  note  of  a  stranger's  name  in  blank  is  prima  fads  evidence 
of  guaranty,  there  being  no  proof  that  his  indorsement  was  made 
at  the  time  of  the  making  of  the  note.  This  presumption,  it  is 
true,  may  be  overcome  by  parol  evidence  that  a  different  agireemeut 
was  intended.  Oldham  v.  Brawny  28  Ohio  St.  52;  Keller^  v.  Few, 
18  Ohio,  441;  Bright  v.  CarpenieTy  9  Ohio,  139;  s.  a,  34  Am.  Dec 
432;  Champion  v.  t^riffith,  supra;  Bobinson  v*  Abell,  supra.  But 
the  evidence,  as  disclosed  by  the  record,  shows  that  Castle's  name 
was  not  put  upon  the  notes  at  the  time  of  their  ezecutioa  or  before 
they  were  drawn,  and  so  he  could  not  be  charged  as  an  original 
promisor.  He  was  a  stranger  to  the  paper,  his  name  not  being 
thereon  at  the  time  it  was  first  offered  to  Rickley  in  part  payment 
tor  the  real  estate.  Not  then  being  in  the  chain  of  title,  learing 
no  ownership  in  the  notes,  he  could  not,  in  the  ci^acity  of  indoiser, 
vest  title  thereto  in  an  indorsee.  Matheny,  the  payee,  was  at  the 
time  in  possession  of  and  the  sole  owner  of  the  notes,  and  was  the 
only  person  competent  as  an  indorser  to*  enter  into  the  contract  im- 
plied in  the  act  ot  indorsement,  namely,  that  he  had  a  good  title 
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to  tlie  instruments.  As  an  indorser,  he  did  not  transfer  the  paper 
to  Castle,  who  might  in  turn  indorse  it  to  pass  title,  but  Matheny 
by  indorsement  vested  title  directly  in  Bickly,  with  no  indorsee  in- 
tervening. Rickly  however  demanded  other  security  than  a  re- 
course to  those  who  were  parties  to  the  paper,  and  therefore  required 
that  Castle,  a  stranger  to  the  paper,  should  place  his  name  upon  its 
back,  and  thus  add  strength  and  credit  to  it,  and  render  it  more  easy 
of  civcuhition.  Castle,  in  signing  his  name  under  that  of  the  payee 
and  indorser,  assumed  the  obligation  of  a  guarantor,  and  did  not  con- 
tract to  pay  the  notes  if  dishonored,  only  upon  condition  that  they 
would  be  duly  presented  for  payment  at  maturity,  and  due  notice 
would  be  given  to  him  of  the  dishonor.  The  rule  as  laid  down  by 
Judge  Story  is  that  if  subsequently  to  the  time  when  the  note  is 
made  a  party  indorses  it,  not  being  a  regular  indorsee  from  or  under 
any  of  the  antecedent  parties,  he  will  be  deemed  a  guarantor,  if 
there  be  a  sufficient  consideration.     Story  Prom.  Notes,  §  133. 

The  guaranty  of  the  plaintiff  in  error  was  not  dependent  on  any 
condition  or  contingency  expressed  in  or  implied  from  the  terms 
of  his  contract.  In  legal  effect,  it  was  as  absolute  and  unconditional 
as  if  he  had  written  on  the  back  of  each  note,  ''I  guarantee  the 
payment  of  the  within  note'' — words  held  in  Clay  v.  Edg$rion,  19 
Ohio  St.  549,  to  be  an  absolute  and  unconditional  guaranty  and 
which  rendered  is  unnecessary  to  aver  or  prove  either  demand  or 
notice,  in  order  to  make  out  a  prima  facie  case  fur  recoveiy. 
As  said  in  Neil  v.  Trustees,  etc.,  31  Ohio  St.  15,  ''a  breach 
of  the  agreement  of  the  guarantor  results  from  the  nonpayment  of 
the  debt.'^  There  being  no  condition,  as  regards  presentment  or 
notice,  implied  in  the  terms  of  such  a  guaranty,  the  guarantor  must 
inquire  of  his  principal,  or  take  notice  of  his  default,  at  his  peril. 
By  such  a  guaranty,  the  guarantor  is  not  made  a  party  to  the  note, 
and  his  contract,  unlike  that  of  an  indorser,  is  governed  by  the  roles 
of  the  common  law,  and  not  by  those  peculiar  to  the  law  merchant. 
''It  is  an  undertaking  to  do  a  certain  thing  in  a  certain  specific 
event.  The  event  is  a  default  in  the  payment  of  the  bill  or  note 
by  the  parties.  When  this  happens,  the  liability  of  the  guarantor, 
by  the  terms  of  his  guaranty,  is  complete."  Story  Prom.  Notes 
(7th  ed.),  623,  note  by  Thomdike.  In  accordance  with  the  fore- 
going considerations,  we  are  of  opinion  that  the  judgment  of  the 
District  Court  should  be  affirmed. 

Judgment  accordingly. 
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Chase  y.  City  of  Gleyslakd 

(44  Ohio  St.  IS04.) 

Municipal  eorporoHon  —  icy  MewM 

A  city  is  not  liable  for  an  injarj  sastained  by  a  tTaveller  bj  a  fall  upon  a  level 
sidewalk  by  reason  of  smootli  ice,  it  not  appearing  that  it  was  at  a  greatly 
freqaented  place.* 

ACTION  for  personal  injury  by  negligence.     The  opinion  states 
the  case.    The  defendant  had  judgment  below. 

Mix,  Noble  &  WTiitef  for  plaintifE  in  error. 

AlUn  71  Brinsmade,  for  defendant  in  error. 

SPBABy  J.  It  will  be  noticed  that  there  is  no  allegation  in  this 
petition  that  the  walk  was  itself  defective.  .No  improper  construc- 
tion is  charged,  nor  is  it  alleged  that  the  walk  was  in  such  condition 
as  to  be  x>eculiarl7  liable  to  cause  the  formation  of  ice;  nor  was  the 
ice  rough  or  uneven.  The  place  where  the  accident  occurred  does 
not  even  appear  to  have  been  upon  a  slope  or  incline.  So  far  as 
the  charge  of  negligence  on  the  part  of  the  defendant  is  concerned 
the  gravamen  of  the  complaint  is:  1.  The  defendant  is  a  city  of 
the  first  class;  2.  Wood  street  is  a  street  within  the  corporate  limits; 
3.  For  a  number  of  days  next  preceding  the  accident  the  city  had 
carelessly  and  negligently  suffered  ice  and  frozen  snow  to  accumulate 
on  the  sidewalk  in  front  of  the  property  of  a  private  owner,  so  as 
to  become  dangerous  for  persons  passing  along  the  same,  having 
been  beaten  smooth  and  slippery,  so  that  children  had  made  a  slide 
there,  which  had  been  there  for  some  days  previous,  of  all  which 
defendant  had  or  might  have  informed  itself  in  time  to  have  made 
the  walk  safe  before  the  occurrence.  Putting  this  charge  in  fewer 
words,  it  appears  that  the  defendant  is  a  city  of  the  first  class. 
Wood  street  is  one  of  the  public  highways.  On  a  sidewalk  of  this 
street,  in  front  of  private  property,  the  city  suffered  ice  and  frozen 
snow  to  accumulate,  and  for  a  number  of  days  to  be  beaten  smooth 
and  slippery,  and  for  that  reason  to  become  and  remain  dangerous. 

*  Same  effect,  Orossenbaeh  v.  C%  o/MUwaukee  (65  Wis.  81),  66  Am.  Rep.  614 
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Of  this  condition  of  the  walk  ihe  city  might  have  informed  itself 
in  time  enough  to  have  made  it  safe  before  the  accident. 

Is  this  a  safficient  charge  of  negligence?  To  show  negligence  it 
must  be  made  to  appear  (1)  that  the  city  had  notice^  actual  or  €X)n- 
structive,  of  the  dangerous  condition  of  the  walk  in  time  to  remedy 
it^  and  (2)  that  having  »Qch  notioe>  it  w»8  the  city's  duty  to  remedy 
it. 

4lS  to  the  first:  For  all  that  appears  Wood  street  may  be  a  street 
lying  on  the  outer  limits  of  the  corporation.  It  may  be  &  street  but 
little  improved,  but  little  used,  and  but  little  frequented  by  the 
general  public. 

If  therefore  as  to  every  part  of  every  puUic  highvrav 
within  the  municipality  it  was  the  duty  of  the  city  to  take  un- 
usual means  and  use  extraordinary  care  to  keep  itself  advised  of 
the  condition  of  the  walks^  then  such  duty  attached  to  this  part  of 
Wood  street;  otherwise  not.  We  say  extraordinary  care,  because 
the  allegation  that  the  city  ^'had  or  might  have  informed  itself," 
etc.,  means  only  that  it  might  have  informed  itself,  which  is  another 
form  of  saying  that  it  was  possible  to  have  obtained  the  informa- 
tion. 

The  terms  "a  number  of  days'*  and  *' some  days"  may  mean 
two  days  or  more.  Neither  necessarily  indicates  a  greater  number 
than  two.  Xow  as  to  the  most  public  and  frequented  streets,  it 
may  be  that  the  allegation  that  the  accumulations  were  there  a 
number  of  days,  or  some  days,  is  sufficient  to  cause  notice  to  the 
city  to  be  presumed,  but  this  would  not  necessarily  be  so  as  to  out- 
of-the-way  streets  and  those  remote  from  business  centers.  It  would 
be  improbable  that  any  city  official  who  owed  any  duty  in  that  re- 
gard would  pass  in  the  time  stated  under  such  circumstances  as  to 
make  it  incumbent  on  him  to  observe  the  condition  of  the  walk,  or 
that  the  proper  city  authorities  would  be  informed  of  its  condition 
from  other  sources.  The  allegations  referred  to  are  therefore 
clearly  insufficient  to  show  notice  to  the  city..  So  that  the  plaintiff 
is  remitted,  as  to  this  essential  element,,  to  the  allegation  that  it 
was  possible  for  the  city  to  have  obtained  the  information.  We  do 
not  understand  that  a  city  is  bound  at  all  hazards  to  have  know!- 
edge  of  defects  in  sidewalks.  Municipal  corporations  are  not  in- 
surers of  the  safety  of  their  public  ways,  or  of  the  lives  and  limbs 
of  pedestrians.  The  law  provides  that  such  corporations  shall  have 
tbe  care,  supervision,,  and  control  of  the  streets^  and  shall 
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them  to  be  kept  open  and  in  repair,  and  free  from  nuisance.  This  re- 
quires a  reasonable  vigilance,  in  view  of  all  the  sorroundings,  and 
does  not  exact  that  which  is  impracticable.  When  the  authorities 
have  done  that  which  is  reasonable  in  this  regard  they  have  dis- 
charged the  entire  obligation  imposed  by  the  Jaw.  They  are  not 
bound  to  use  all  possible  Tigilance  in  inspection  or  in  obtaining  in- 
formation. 

This  view,  if  correct,  disposes  of  the  case;  but,  waiving  this,  is 
the  petition  free  from  infirmity  in  other  respects  ?  The  city  is  boun<J 
to  exercise  due  care  to  keep  the  streets  and  walks  reasonably  and 
relatively  safe,  but  cannot  be  required  to  make  all  streets  and  walks 
absolutely  safe  or  equally  sa  The  complaint  is  that  the  walk  was 
dangerous  by  reason  of  accumulations  of  ice  And  frozen  snow,  which 
rendered  it  slippery.  The  result  was  due  in  part  to  the  elements 
and  in  part  to  the  beating  down  of  the  ice  and  snow,  especially  by 
children  sliding  on  it.  If  then  the  city  of  Cleveland,  as  to  all  the 
sidewalks  within  the  corporate  limits,  is  liable  for  accidents  which 
occur  by  reason  of  slippery  sidewalks,  of  the  condition  of  which  it 
has  notice,  then  were  notice  shown  here  it  would  be  liable  to  the 
plamtiff  in  this  case.  It  is  insisted  that  there  is  such  liability.  If 
this  be  the  law,  an  onerous  burden  is  cast  upon  many  of  our  muni- 
cipal corporations.  In  all  northern  cities  and  towns  storms  of  snow 
and  sleet,  producing  ice  and  resulting  in  slippery  walks,  are  of 
irequent  and  constant  recurrence  during  the  winter  season,  aud  ac- 
cidents of  the  character  complained  of  are  also  frequent.  Such 
dangers  are  apt  to  exist  in  many  places  at  the  same  time,  and  at 
points  widely  separated  from  one  another.  They  appear  at  many 
points  to-day,  disappear  to-morrow,  and  like  dangers  appear  at  other 
places  the  next  day.  They  are  effected  by  changes  of  weather, 
which  are  likely  to  occur  at  any  time,  and  frequently  many  times 
within  a  few  hours.  It  is  not  unreasonable  to  assume  that  there 
were  hundreds  of  similar  dangerous  places  in  the  city  of  Cleveland 
at  the  time  of  the  accident  to  plaintiff.  To  effectually  provide 
against  dangers  from  this  source  would  require  a  large  special  force 
involving  enormous  expense;  for  to  make  the  protection  effective, 
constant  activity  and  vigilanoe  would  be  required  as  well  in  the 
ascertainment  of  the  dangers  as  in  their  removal  upon  being 
known. 

Such  duties  do  not  naturally  fall  within  the  province  of  the  police 
fcMnce,  as  that  force  is. not  a  city  .agency  for  any  such  purpose.    It 
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would  be  possible  to  employ  and  pay  a  special  force^  but  it  does  not 
follow  that  it  would  be  reasonable  to  require  it. 

Begarding  the  removal  of  dangers  as  well  as  regarding  watch- 
fulness in  ascertaining  their  existence^  the  municipality  is  bound 
to  exercise  only  ordinary  care;  to  take  such  measures  as  are  rea- 
sonably to  be  required  and  adequate  in  view  of  the  ordinary 
exigencies. 

1'he  condition  of  the  walk  in  this  case  is  not  complained  of  as  a  de- 
fect in  the  sidcwtdk,  but  rather  an  accumulation  on  it  which  created 
a  nuisance.  This  was  transient  in  its  character,  and  not  such  as  to 
ordinarily  require  the  interference  of  the  city  authorities  for  lis 
abatement.  Those  authorities  are  empowered  to  clear  the  streets 
from  snow  and  filth,  and  by  ordinance,  to  require  property-owners 
to  keep  the  walks  cleared  from  snow  and  ice,  but  ordinarily  liability 
docs  not  attach  for  a  failure  to  do  so.  Slipperiness  may  arise  from 
a  variety  of  causes.  A  thin  film  of  mud  on  the  walk  will  often  pro- 
duce it,  and  yet  liability  would  hardly  be  claimed  to  arise  from  such 
cause.  It  is  not  clear,  on  principle,  that  an  exception  should  nec- 
essarily be  made  in  regard  to  slipperiness  from  accumulations 
of  ice. 

We  have  considered  the  numerous  authorities  referred  to  by 
counsel  in  the  able  and  elaborate  printed  brief,  and  have  read  the 
argument  with  much  pleasure.  It  invites  to  an  extended  discus- 
sion of  the  subject  and  a  review  of  the  authorities.  We  doubt 
whether  good  would  result  from  extended  discussion,  or  from  an 
attempt  to  weigh  the  arguments  in  the  conflicting  decisions  of  other 
States,  or  even  from  a  lengthy  review  of  those  decisions,  and  hence 
do  not  enter  upon  either,  but  are  content  to  rest  this  branch  of  the 
case  as  to  the  duty  of  the  city  regarding  removal  of  ice  from  the 
sidewalks  within  the  municipality,  on  the  ground  tersely  pnt  in 
substance  by  counsel  for  defendant,  that  the  law  exacts  of  munici- 
palities only  that  which  is  practicable  and  reasonable  in  regard  to 
keeping  streets  open,  in  repair,  and  free  from  nuisance;  that  the 
duty  of  the  municipality,  under  the  statute,  must  be  interpreted 
upon  a  reasonable  basis  in  reference  to  the  actual  condition  of 
affairs;  chat  impracticable  things  are  not  required,  and  that  to  hold 
the  city  liable,  under  the  allegations  of  this  petition,  would  be  to 
require  that  which  is  impracticable,  and  to  impose  an  onerous  and 
unreasonable  burden  upon  it. 

Whether  or  not  a  case  might  be  made,  growing  out  of  a  peculiar 
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fiitnation  of  a  walk  at  a  greatly  frequented  place  upon  one  of  the 
most  public  streets  wherein  the  city  might  be  held  for  damages 
arising  from  slipperiness  of  ice  alone,  we  need  not  here  consider. 
Such  a  case  has  not  been  made. 

'i  he  petition  does  not  state  a  cause  of  action,  and  the  judgment 
of  the  Court  of  Common  Pleas  is  afiKrmed, 

JudgmetU  affirmed. 
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(67  Wis.  46.) 
Carrier  —  railroad  — free  pass  —  limiUUian  of  liabtiUjf, 

nUFFICIENTLY  reported,  67  Am.  Rep.  388. 


Buesinger  v.  Bank  of  Watbrtown. 

(67  Wl«.  75.) 

Insuranee  —  Itfe  —  auignment  —  irUereti. 

A  policy  on  one's  own  life,  the  premiams  having  been  fully  or  nearlj  paid  up. 

maj  be  effectually  assigned  by  him  to  any  person  having  no  insurable  in 

terest  in  his  life.    {See  note,  p.  852.) 
An  assignment  by  a  son  of  an  insurance  policy  on  his  own  life  as  security  foi 

a  debt  from  his  father  to  the  assignee  is  valid.* 

ACTION  on  a  life  insurance  policy.    The  head-note  states  the 
points.     The  defendant  had  judgment  below. 

George  W.  Bird,  for  appellant. 


*See  Elkhart  Mut.  Aid,  etc.,  Assn,  v.  J7(ni^A<on  (108  Ind.  280),  58  Am.  Rep.  514 
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Tayjjo&,  J.  [Omitting  other  points.]  Bnt  the  laamed  ^onxisel 
for  the  ^jicUaut  ocoDiteiidB  that  the  aaaignjiiantB  in  this  case  are  void 
at  Iaw,  because  <a8fiignfid  to  a  party  who  had  no  inaorahle  intereet  in 
his  life,  and  therefore  independent  4>f  the  question  of  his  incapacity 
to  make  the  asfi«gnments  on  account  of  his  drunkenness,  he  is  en- 
titled to  i^eooTcr  Q|»on  that  ground.  As  there  must  be  a  new  trial 
in  the  case  where  this  point  maybe  pressed  upon  the  Circuit  Court, 
Macd  the  point  haYing  been  fully  argued  on  this  appeal,  we  feel 
<saUed  up<»n  to  give  our  opinion  upon  that  xpiestion. 

We  think  this  question  has  been  decided  against  the  appellant  by 
this  court  in  the  f oUawing  cases  cited  by  the  respondent:  Archibald 
Y.  Mid.  Ufe  Im.  Co.,  ^  Wis.  542;  Clark  t.  Durafid,  12  Wis.  223; 
Kerntui  T.  Howard,  HZ  Wis.  103;  Foster  v.  Oik^  50  Wis.  603.  There 
being  no  question  but  that  the  policy  was  originally  obtained  for 
the  benefit  of  a  pezson  lutvijig  an  ixunirahle  interest  in  the  life  of 
the  .assured,  the  policy  being  upon  the  life  of  the  assured  himself, 
that  the  owner  of  such  policy  may  thereafter  lawfully  assign  the 
same  to  any  person,  with  the  iissent  of  the  insurance  company,  is 
austained  by  the  great  weight  of  authority,  and  as  we  think  by 
sound  principles  of  law.  See  the  folio wiag  authorities:  St.  John  v. 
Am.  MuL  L.  /aw.  Co.,  13  H.  Y.31;  Valton  v.  Ifat.  F.  L.  Ais.  Go,, 
W  N.  Y.  22;  Obnsied  v.  JSCayes,  35  H.  Y.  593;  Lemon  y.  Phmnix 
Mut.  L.  Im.  Co.^  33  Conn.  294,  302;  FairchiU  v.  JK  E.  MuL  L. 
A88%  51  Vt.  625;  Clark  v.  Allen,  11  R  I.  439;  s.  c,  23  Am.  Bep. 
496;  AeUoif  t.  Ashley,  3  Sim.  149;  Mut.  L.  Ins.  Co.  Y.Allen,  138 
Mass.  24;  HarrisQn  y.  McCankey,  1  Md.  Ch.  ^;  Angell  Fire  Ins», 
§  325;  Langdon  y.  Union  Mut.  L.  las.  Co.,  22  Am.  Law  Beg.  385; 
Campbell  v.  If.  E.  MuL  L.  Ins.  Co.,  ^8  Mass.  381;  Palmer  y.  Mer- 
riil,  6  Cush.  282;  s.  c,  ^  Am.  Dec.  782. 

The  -only  case  cited  by  the  learned  counsel  for  the  appellant  which 
really  hcAds  a  different  idoctrine  is  Mo.  Valley  Ins.  Go.  ▼.  Sturges, 
18  Eans.  93;  fi.  a,  26  Ajm.  Bep.  761.  The  case  of  Franklin  Mut. 
Ins.  Ch.  Y.  Hazzard,  41  Ind.  116;  s.  a,  13  Am.  Bep.  313,  was  a 
oase  where  the  assured,  After  paying  two  »npna)  premiums,  an- 
nDunoed  to  the  oompany  that  he  should  jxot  keep  up  the  policy, 
and  he  declined  to  pay  a  premium  then  past  due.  Shortly  Af  ter- 
«acd  heiaasiigoed  the  policy  to  H^azzard  for  tbeaumof  120.  The 
]»reminm  paid  by  the  assured  <was  it62«40.  The  court  say:  ''The 
Vol.  LVIII  — 107 
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question  arises  whether  a  person  can  purchase  and  hold  for  his  own 
benefit,  and  as  a  matter  of  mere  speculation,  a  policy  of  insaranoe 
on  the  life  of  one  in  whose  life  he  has  no  insurable  interest."  It 
might  well  be  said  that  the  purchase  of  the  policy  in  this  case^  after 
the  holder  determined  not  to  continue  it,  was  equivalent  to  taking 
out  an  original  policy  on  the  life  of  the  assured. 

All  the  cases  cited  by  the  learned  counsel  in  the  courts  of  the 
United  States  were  cases  where  it  was  evident  the  original  policies 
were  taken  out  for  the  benefit  of  the  persons  to  whom  they  were 
immediately  assigned,  and  who  in  fact  paid  the  premiums  on  the 
policy  from  the  beginning.  Taking  out  the  policies  in  the  names 
of  the  assignors  in  those  cases  was  clearly  a  cover  for  acquiring  a 
wager  policy  on  the  life  of  a  person  in  whom  the  person  really 
insured  had  no  insurable  interest.  The  language  of  the  learned 
justice  of  the  Supreme  Court  of  the  United  States  who  wrote  the 
opinion  in  the  case  of  Warnock  v.  Davis,  104  U.  S.  775,  when  con- 
sidered in  the  light  of  the  facts  of  the  case,  does  not  conflict  with 
the  rule  laid  down  by  this  court  and  the  courts  above  mentioned. 

Whatever  objection  there  might  be  to  allowing  the  assignment 
of  a  life  policy,  upon  which  the  future  premiums  are  to  be  paid, 
during  the  life  of  the  assured,  no  such  objection  can  be  fairly  raised 
against  the  assignment  of  a  policy  upon  which  all  the  preniiams 
have  been  paid,  and  the  payment  of  the  amount  due  is  alone 
dependent  on  the  death  of  the  assured,  nor  to  the  assignment  of 
an  endowment  policy  where  nearly  all  the  payments  have  beeu 
made. 

It  is  not  an  established  rule  of  law  that  every  contract  is  void 
which  gives  the  party  to  it  a  pecuniary  interest  in  the  death  of  the 
other  party  or  of  a  third  person.  If  that  were  the  law,  then  everr 
conveyance,  will  or  other  instrument,  which  conveyed  to  another 
an  estate  in  reversion,  would  be  void,  as  the  reversioner  is  certainly 
interested  in  the  speedy  demise  of  the  person  owning  the  life 
estate.  There  would  seem  to  be  no  greater  reason  for  holding  Toid 
a  sale  or  assignment  of  a  life  insurance  policy  which  has  been 
obtained  in  good  faith  by  the  holder,  to  a  third  person,  with  an 
agreement  on  his  part  to  pay  the  future  premiums  and  receive  the 
insurance  money  on  the  death  of  the  assured,  than  there  woald  he 
for  holding  that  a  person  who  held  a  life  estate  in  real  property 
could  not  lease  such  estate  for  the  term  of  his  life  to  the  rerer- 
sioners,  upon  the  payment  of  a  stipulated  annual  rent  to  be  paid  t* 
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the  party  haying  the  life  estate.  In  that  case,  the  party  taking  the 
life  lease  would  have  just  as  much  interest  in  the  speedy  death  of 
the  holder  of  the  life  estate  as  the  purchaser  of  an  insurance  policy 
upon  which  annual  premiums  are  to  become  due  has  in  the  death 
of  the  assured. 

The  mere  fact  that  a  person  who  becomes  the  purchaser  of  a  life 
policy  may  thereby  become  interested  in  the  speedy  death  of  the 
person  to  whom  the  policy  is  issued,  can  be  no  legal  ground  for 
holding  such  purchase  void.  In  all  the  decided  cases  where  such 
assignments  have  been  held  void,  there  has  also  existed  the  fact 
that  the  assignee  or  purchaser  has  taken  the  policy,  not  in  good 
faith,  paying  the  value  thereof,  but  as  a  speculation  upon  the  life 
of  the  party  in  whom  he  has  no  interest,  and  so  the  transaction 
has  been  brought  within  the  rule  against  wagering  policies.  Nor 
are  we  able  to  perceive  why  the  holder  of  a  valid  policy  should  be 
prevented  from  realizing  the  value  of  the  same  to  him,  before  his 
death,  by  a  bona  fide  sale  or  assignment  thereof.  Such  sale  or  assign- 
ment may,  in  fact,  be  absolutely  necessary  in  order  to  get  any  benefit 
of  his  policy.  The  holder  may  have  paid  thousands  of  dollars  in 
premiums,  through  a  long  series  of  years,  and  a  time  may  come 
when  he  becomes  unable  to  pay  the  premiums  to  become  due,  and 
he  must  either  sell  his  interest  in  the  policy,  or  suffer  it  to  lapse  and 
lose  all  the  premiums  paid.  Under  such  circumstances,  can  there 
be  any  thing  against  public  policy  or  the  law  which  will  pi*event  the 
unfortunate  holder  of  the  policy  from  selling  the  same  for  the  best 
price  he  can,  and  so  get  some  benefit  of  his  previous  payments F 
We  think  not.  The  only  reason  for  holding  such  sale  void  is 
because  it  gives  the  purchaser  a  pecuniary  interest  in  his  speedy 
death,  and  as  we  have  seen  above,  that  fact  alone  has  never  been 
held  sufficient  to  render  a  contract  void.  So  far  from  this  fact  being 
a  cause  for  holding  the  contract  void,  the  law  of  this  State  expressly 
sanctions  the  issuing  of  wager  policies  for  the  benefit  of  a  married 
woman,  and  thus,  in  ap  such  cases,  gives  a  pecuniary  interest  in 
the  speedy  death  of  the  person  so  insured  for  her  benefit.  See 
§  2347,  R.  S.  1878. 

But  there  is  another  ground  upon  which  the  assignment  of  the 
policies  in  this  casp  can,  we  think,  be  upheld  in  case  the  plaintiff 
was  at  the  time  competent  to  make  them,  viz.,  the  person  for 
whose  benefit  in  part  they  were  made  had  an  insurable  interest  in 
the  life  of  the  plaintiff.     The  evidence  shows  that  the  assignments 
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were  mudo  as  seeark^y  for.a  idd^t  due  from  the  lather  of  the  as- 
sumed toithe  bank^^jmd  eo-wia  lor.diie  benefit  of  the  father  as  ipell 
us  of  the  haak.  That  .the  fion  iias  •  an  .msoraUe  IntareBt  in  his 
father,,  and  ihe.  father  in  the  Bon,  would  aeem  .to  be  supported  by 
the  authorities.  See  JSina  L.  Ins.  Co.  v.  France,  94  U.  S.  661; 
Lo&ntU  Y..  Eoifle  M.  4&.Is.  Ijia.  Co.,  6  Graj^^QS;.  Ibrie&  y.  Am.  Mut. 
L.  lus.Co.^lo  3caj,.249;  EeserveMuL  Ins.  Co.  Y.JCaae,  81  Penu. 
St.  154;  Warnock-\..I>(uiis,  104  U.  S.  775;  May  on  Ina,,  §  107,  p. 
113,'a«dx:aaea.i£ited;  Wiiliamsy.  Wash.  L.  Ins.  (70.,  31  Iowa,  541; 
Miiahdly.  VtMn  L.  Ins.  Cq,^  45  Me.  104;  ffayt  y.  N.  Y.  Life  liu, 
Ca.y  3  Befiw.  440. 

It  is  held  ia ithe  oaa^oL^ina  L.  Ins.  Co.  y.  Prunce,  supra,  that 
the  relatieoflhipof  .the  parties,  diyeats  the  pahcy  of  those  dai^roiis 
tc-ndAncies;whioh  ceoder  those. policies  contrary  to good.momlB;  and 
ill  tlie  EennsylTania^afie  it  was.  held  that  a  statutory,  proyiaion  re- 
quiiing  the  father  to oiupport  ithe  8on,.aQd  the  son  the.  father,  in 
cuse  either  required  the  support  of  the  other,  was  a.sufficient  inter- 
est to  support  a  life  policy. 

For  .the' reason  .thai  the -record  discloses  theiact  that,  the  plain- 
tiff prodnoed  evidence  on  .the  trial  .tending  to  show  ..that  he  was 
iiicompetent,  on^Account  of  intoxioation,  to.iQake  the  assignments 
in  question  at  the  time  they  werejnade,it  was  error  for  the  Circuit 
Court  to  .nonsuit  ..the  plaintiff,. and  for  that  error  the  judgMient 
must  -be  reyened. 

B}/ Hie  GsiurL  The  judgment  of.  the  Cinuiit  Ganrtisxey^iaed, 
and  the-oouse  is  ismanded  for  :a. new  tdaL 

Judgmsnt  reusr^sed  aud  aause  remandatL 

Nome  'BTTHB  ifiBBSonxBr-^fiee  eoTiUfa.JBJBlmiu^sJkdmY  v.  MUksr,  76JkU. 
183;  B.  c.,.&3  Am.  Rep.  >81d;  aee  n(ite,.52i  Anu  Jtep.  135. 

Jn  BloomingUmiMuU  I^e  Ben,  A$s'n  v.  Blue,  Illinois  Sapreme  Court,  March 
23,  1887,  it  was  held  that  a  persoa  may,  of  his  own  accord,  insnre  his  own  Bfe, 
pay  the  premiams  InmBelf,  and  make  the  policy  payable  upon  hia  doaih  to  a 
third  party 'Who  has  no  inaaiaMe  inlerost  in  has  lif e.«  "^The  oourti  sidd :  ' '  ItaiaT 
be- TBgardfldaatt plain  pBoporitfon ^of  J«w tibali » wigeiiig  (policj  is nwid,. and 
we  think  it  also  well  settled  that  a  policy  taken  out  on  theJileof  a  third  party 
by  a^beneficiaijr-injthe  continuance  of  whose  life  the  beneficiary  has  no  pecu- 
niary interest,  jnay  be  regarded  as  a  wagering  policy,  and  as  such  would  be 
void.  "Had  this  policy  been  taken  out  by  "Blue  on  the  life  of  Bailey,' wtAent 
his  knowledge -or  consent,  and  had  -the  premiBms -been  •paid  <by»  him  it  nwoaid 
manifeRtlyfallvwItliinvwiiabis  known  «b  a^wagerlng  poMcy;faaA  wnaid  Ae  fid. 
PaUicpf^cy  ibzUdssoae  pecgon,  who  has  no  interest  in  the^wwlMMi  wum  wtf  the 
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life  of  another,  from  speculating  on  that  life  hj  procartng^apolicT^ofinsaanoe. 
But  here  it  does  not  appear  that  Blue  had  anj  instrumentality  -wfaaterer-in 
procuring  the  policy  on  the  life  of  Bailey,  or  that  he  ever  paid  any  portion' of 
the  premiums  to  procure  the  policy,  or  to  keep  it  in  force,  and  henoe  the*  case 
of  I'M.  Co.  V.  Hbgan,  80  III.  89,  cited  by  the  defendant,  has  no  bearing-on  this 
case.  In  the  case  citnd  the  insurance  was  procured  by  the  beneficiary;;  axrd  aU 
the  premiums  were  p^d  by  him;  while  here  Bailey  procured  the*  policy,  and 
paid  all  the  premiums.  Manifestly  the  Hbgan  case  can  have-no' bearing  on  the 
facts  of  this  case.  Bailey  had  an  insurable  interest  in  his  own  life;  and  had  a 
dear  right  to  procure  a  policy  on  his  life;  and  unless  some-prindpie'Of  puldsc 
policy  is  violated,  he  could  make  it  payable  in  case  of  death,  to  any  person 
whom  he  might  desire.  In  Lemon  v.  PhcBnix  M.  L.  Ins,  Co.,  88  'Gonv..2M, 
where  a  similar  question  arose,  it  is  said:  '  A  question  was  made  before  us^tbot 
Miss  Lemon  had  not  an  insurable  Interest  in  Mr.  Peterson's  life.'  If  she*  had 
andertaken  to  obtain,  and  had  herself  obtained  an  insurance  on  his  life,  that 
question  might  have  arisen;  but  surely  Mr.  Peterson  had  an  insmUe  interest 
in  his  own  life,  and  he  obtained  the  insurance  on  it,  and  we  knowof  no  law 
to  prevent  him  making  it  payable,  in  case  of  his  death,  to  the  person*  to  whom 
be  was  afllanced;  and  if  such  a  policy  is  delivered  a»agift  tor.the-paityto 
whom  payable,  we  know  of  no  law  to  prevent  such  a  gift  from-  being  e^etri^. 
In  Raids  v.  Ly'e  Ins.  Co.,  27  N.  Y.  282,  Judge  Wright  says:  *  If  th» contract 
is  with  the  party  whose  life  is  insured  he  may  have  the  loss  payable  to  his 
own  representative,  or  to  his  assignee  or  appointee.*  In  l^tirchiid  v.  Norik- 
tastem  JL  L.  Astfn^  51  Vt.  618,  it  is  said:  '  The  second  point  made  by  defend- 
ant is  that  Ffurchild  had  no  insurable  interest  in  the  life  of  MVs.  Nay,  and  that 
the  policy  is  therefore  a  wagering  contract,  and  void  hy  the  law  of  the  State. 
*  *  *  If  it  were  shown  therefore  that  in  point  of  fact  P^drchild  procured 
this  policy  to  be  issued  upon  the  life  of  Mrs.  Xay  himself;  and  for  his-own 
benefit,  the  question  of  his  insurable  interest  might  arise.  But  the  prima  fadU 
showing  of  the  policy,  application  and  receipts,  is  that  Mrs.  Nay  procured  the 
policy  to  he  issued  herself  upon  her  own  life,  and  chose  to  make  Fairchfld 
the  beneficiary.  *  *  *  We  are  bound  to  presume  that  the  policy  was  pro- 
cored  by  Mrs.  Nay  upon  her  own  life,  as  is  the  purpose  of  the  instrument 
itself.  *  *  *  '  It  cannot  be  questioned, 'says  the  Supreme  €V>uTtx)f  Indiana, 
'  that  a  person  has  an  insurable  interest  in  his  own  life,  and  that  he  may  effect 
such  insurance,  and  appoint  any  one  to  receive  the  money,  in  case  of  his  death, 
during  the  existence  of  the  policy;  and  he  may  effectuate  this  object  by  an 
assignment  of  the  policy,  or  by  immediately  appointing  such  person  as  the 
beneficiary.  *  *  *  It  is  the  interest  of  A.  in  his  own  life  that  supports  tlie 
policy.  The  plaintiff  did  not,  by  virtue  of  the  clause  declaring*  the  pcriicy  to 
be  for  her  l)enefit,  become  the  assured.  She  is  merely  the  person  designated 
by  the  agreement  of  the  parties  to  receive  the  proceeds  of  policy  upon  the 
death  of  the  assured.'  In  Lartgdon  v.  Uh.  M.  L.  Ins.  67o.,  14  Fed.  Rep.  272, 
it  is  said:  '  There  is  no  case  to  my  knowledge  which  holds  that  a  party  may 
not  insure  his  own  life,  and  make  the  policy  payable  to  aoy  one  he  may  sefeot, 
though  such  person  has  no  legal  interest  in  his  life.  *  *'  *  Altbongh  tMs 
exact  question  has  not  been  decided,  the  intimations  of  the  oonrts-are-nni- 
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formlv  in  that  direction.*  In  Connecticut  M,  L,  Inn,  Co.  v.  Schaffer,  94  U.S. 
457,  it  is  said:  '  There  is  no  doubt  that  a  man  may  effect  an  insurance  on  his 
own  life  for  the  benefit  of  a  relative  or  friend,  or  two  or  more  persons  on  their 
joint  lives  for  the  benefit  of  the  survivor  or  survivors.  The  old  tontines  were 
based  substantially  on  this  principle,  and  their  validity  has  never  been  called 
in  question.  The  essential  thing  is  that  the  policy  should  be  obtained  in  good 
faith,  and  not  for  the  purpose  of  speculating  on  the  hazard  of  a  life  in  which 
the  assured  has  no  interest.'  There  are  other  authorities  holding  the  same 
doctrine,  but  we  have  referred  to  enough  to  show  the  current  of  authority  on 
the  question.'  The  first  section  of  the  act  under  which  the  defendant  is  organ- 
ized, in  express  terms  authorizes  the  organization  of  such  associations  for  the 
purpose  of  furnishing  life  indemnity  or  pecuniary  benefits  to  devisees  or  lega- 
tees. If  as  is  plain  from  the  language  of  the  statute,  a  person  may  take  out  a 
policy  on  his  own  life,  and  devise  such  policy  to  a  stranger,  what  principle  of 
public  policy  would  be  violated  by  a  provision  in  the  policy  making  it  payable 
to  a  stranger,  in  lieu  of  doing  the  same  thing  by  \vill  ?  If  the  policy  may  be  made 
payable  to  a  stranger,  who  has  no  insurable  interest  in  the  life  of  the  insured, 
as  it  may  be  by  statute,  we  perceive  no  reason  which  will  prevent  the  same 
thing  being  done  by  a  clause  the  insured  may  have  inserted  in  the  policy  at 
the  time  the  insurance  is  procured.  We  have  been  cited  to  Mutual  Ben.  Asfn 
Y.  Hoyt,  46  Mich.  478,  as  an  authority  holding  that  the  policy  is  contrary  to 
public  policy  and  void.  The  case  cited  sustains  that  view,  but  we  do  not 
regard  it  in  harmony  with  the  current  of  authority;  and  are  not  inclined  to 
follow  it.  We  think  the  better  rule  is,  where  a  person  obtains  a  policy  on 
liis  life  of  his  own  accord,  and  pays  the  premium  himself,  he  may  if  he  desires 
make  the  policy  payable  to  one  who  has  no  insurable  interest  in  his  life,  and 
by  so  doing  no  rule  of  law  or  principle  of  public  policy  will  be  violated." 

A  person  who  has  no  insurable  interest  in  another's  life  cannot  recover  upon 
an  insurance  policy  on  such  life,  which  is  purchased  during  the  life-time  of  the 
insured,  and  the  sale  and  transfer  of  a  policy  of  insurance  by  the  beneficiaries 
during  the  life  of  the  insured,  to  one  who  has  no  insurable  interest  in  the  life 
of  the  insured,  is  a  fraud  upon  the  insurance  company  by  which  it  was  issued. 
Frank  v.  Mutital  Life  Ins.  Co.,  108  N.  Y.  266,  is  referred  to  as  an  authority 
that  the  beneficiaries  can  maintain  an  action  upon  the  policy  notwithstanding 
the  assignment  to  Mrs.  Parker.  The  courts  of  New  York  hold  that  a  valid 
policy  of  insurance,  effected  by  a  person  upon  his  own  life,  is  assignable  like 
an  ordinary  chose  in  action,  and  that  the  assignee  is  entitled,  upon  the  death 
of  the  insured,  to  the  full  sum  payable,  without  regard  to  the  consideration 
given  by  him  for  the  assignment,  or  to  his  possession  of  any  insurable  inter- 
est in  the  life  of  the  insured.  St.  John  v.  Ins.  Co.,  18  N.  Y.  81;  VaUon  v. 
Assurance  Co.,  20  N.  Y.  82.  This  court  refused  to  follow  the  decisions  of  New 
York  in  Insurance  Co.  v.  Sturges.  The  decision  in  Frank  v.  Ins.  Co.,  supra, 
was  rendered  under  a  statute  making  a  policy  procured  on  the  husband's  life 
for  the  benefit  of  the  wife  unassignable.  The  validity  of  an  assignment  of  a 
policy  to  one  having  no  insurable  interest  in  the  life  of  the  insured  did  not 
enter  into  the  case.  There  was  a  want  of  power  to  assign.  Therefore  thai 
case  has  no  affinity  with  the  one  under  consideration.     Supreme  Gooit  of  Kaa- 
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ITORTON,   C.  J. 

Murphy  Y.  Bed,  Mississippi  Supreme  Coart,  April  11,  1887,  is  in  harmony 
with  the  principal  case.  The  coart  said:  "It  is  shown  that  the  husband  of 
appellee,  before  his  death,  assigned  the  policy  on  his  life  for  a  valuable  con- 
sideration, to  appellant's  intestate.  It  is  not  suggested  that  there  was  any 
purpose  in  procuring  the  policy  to  evade  or  circumvent  the  laws  against  wager 
policies;  but  it  is  affinned  on  the  one  side,  and  denied  on  the  other,  that  the 
fact  that  the  assignee  had  no  insurable  interest  in  the  life  insured  vitiated  the 
assignment,  and  the  case  will  be  considered  in  that  aspect.  It  is  generally 
a^preed  that  mere  wager  policies  (that  is  to  say,  policies  in  which  the  insured 
party  has  no  interest  whatever  in  the  matter  insured,  but  only  an  interest  in 
its  loss  or  destruction)  are  void  as  against  public  policy.  Mutual  Ins,  Co,  v. 
Sdutefer,  94  U.  S.  457.  And  it  must  be  admitted  that  there  are  decisions  and 
dicta  to  the  effect  that  it  is  unlawful  for  the  holder  of  a  life  insurance  policy 
on  his  own  life  to  sell  or  assign  the  same,  under  any  circumstances,  to  one  who 
has  no  insurable  interest  in  the  life  insured.  Courts  which  deny  the  validity 
of  such  sale  or  assignment,  manifest  great  sensibility  in  regard  to  the  danger 
which  such  transaction,  if  sanctioned,  would  cause  to  human  life.  They  say 
that  all  the  objections  against  issuing  a  policy  directly  to  one  on  the  life  of 
another  in  whose  life  the  former  has  no  insurable  interest,  exist  against  his 
holding  such  policy  by  mere  purchase  and  assignment  from  another;  that  in 
either  case,  the  holder  of  such  policy  is  interested  in  the  death,  rather  than  in 
the  life,  of  the  insured;  and  that  the  speculative  or  gambling  element  is  the 
same,  and  the  temptation  to  shorten  the  life  of  the  insured  ia  the  same  In  the 
one  case  as  in  the  other. 

"  The  weight  of  reason  and  authority,  we  think,  is  against  this  view.  There 
is  an  obvious  difference  between  the  two  transactions.  It  is  contrary  to  public 
policy  for  a  person  to  in^re  a  life  in  which  he  has  no  insurable  Interest,  and 
to  derive  benefit  or  advantage  therefrom.  This  is  condemned  as  gaming  or 
wagering  on  the  chances  of  human  life,  and  as  such,  is  prohibited  by  law. 
But  it  is  lawful  for  one  to  insure  his  own  life,  and  after  he  has  done  so,  the 
policy  becomes  his  own,  if  payable  as  in  this  case,  and  there  is  no  good  reason 
why  he  may  not  sell  or  dispose  of  it  as  he  may  of  any  other  chose  in  action, 
if  the  policy  was  valid  in  its  inception.  Clark  y,  Allen,  11  R.  I.  439;  s.  c, 
28  Am.  Rep.  496;  St.  John  v.  Am,  Mut.  Life  Ins.  Co.,  13  N.  T.  81;  Mat.  Life 
Ins.  Co.  V.  Allen,  188  Mass.  24;  Valton  v.  AssuraTice  Co.,  20  N.  Y.  82;  Olmstead 
v.  Keyes,  85  N.  Y.  993;  Ashley  v.  Ashley,  8  Sim.  149;  Currier  v  Cont.  Life  Ins. 
Co,,  52  Am.  Rep.  134,  note;  Bussinger  v.  Bank,  etc.,  80  N.  W.  Rep.  290. 

"  A  man  may  have  the  best  of  reasons  for  wishing  to  dispose  of  the  policy 
on  his  life.  The  exigencies  of  business  or  absolute  necessity  may  require  him 
to  do  BO.  He  may  have  paid  large  sums  in  premiums,  and  afterward  become 
unable  to  pay  any  more,  and  if  he  is  not  allowed  to  sell  or  assign  on  the  best 
terms  he  can  make,  the  policy  may  be  lapsed  and  lost.  To  impair  the  valn^ 
and  utility  of  his  policy,  or  require  him  to  lose  It,  on  the  ground  that  if  he 
were  to  sell  or  assign  it,  the  assignee  or  purchaser  would  have  a  motive  to 
kill  him,  or  that  any  sale  or  assignment  he  might  be  able  to  effect  with  one 
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wbo  bad  no  insarable  interest  in  bis  life  would  be  tainted  with  tbo  riee  of 
gambling,  is,  as  matter  of  law,  extremely  fanciful  and  unsatisfactoiy. 

' '  Otber  interests  and  conditions  generally  prevalent,  and  inTolTing  tendencies 
quite  as  fatal  to  buman  life,  may  be  created  and  are  maintained  witbont  any 
sucb  restriction.  It  seems  tbat  a  life^tenant  would  be  in  about  as  mncb  danger 
from  tbe  remainder-men,  and  a  testator  from  a  person  baving  no  interest  in  bx5 
life,  for  wbom  be  bad  made  provision  by  will,  as  tbe  insured  would  be  from 
tbe  assignee  or  purcbaser,  witbout  interest,  of  a  life  insurance  policy.  An 
insurable  interest  in  tbe  assured,  at  tbe  time  tbe  policy  is  issued,  is  essential 
to  tbe  validity  of  tbe  policy,  but  it  bas  often  been  decided,  as  wbere  a  creditor 
takes  out  a  policy  on  tbe  life  of  bis  debtor,  tbat  it  is  not  necessary  to  tbe 
continuance  of  tbe  insurance  tbat  tbe  interest  in  tbe  life  Insured  sbould  ood- 
tinue.  Cessation  of  interest,  payment  of  tbe  debt  in  tbe  case  supposed,  woold 
not  terminate  tbe  policy.  BaJhy  v.  Lidia  Asa,  Co.,  15  C.  B.  365;  Law  r.  Lcn- 
d4>n  Policy  Co,,  1  Kay  &  J.  223;  Conn,  Ins,  Co.  v.  Schaefer,  M  U.  S.  457;  Itavi» 
V.  Am,  Ins,  Co.,  27  N.  T.  282;  s.  c,  84  Am.  bee.  283;  Promd-ent  Im.  Co.  v. 
Baum,  29  Ind.  236;  Currier  v.  Continental  Lu,  Co.,  53  Am.  Rep.  134,  note. 

"  If  tbe  danger  to  life  is  not  adequate  to  avoid  tbe  policy  in  sucb  case,  wben 
tbe  interest  in  tbe  life  insured  ceases,  it  is  not  perceived  wby  it  sbonld  be 
deemed  sufficient  to  in  validate  a  contract  by  wbicbapolicyisscrfdandasngned 
to  one  witbout  interest.  Besides  tbe  protection  sbould  not  be  overlooked 
wbicb  is  afforded  to  tbe  life  insured  by  tbe  doctrine  tbat  one  cannot  recover 
insurance  money  payable  on  tbe  deatb  of  a  party  wbose  life  be  bas  taken  by 
felonious  means.  It  would  be  a  reproacb  to  tbe  law  of  tbe  land  if  be  were 
allowed  to  do  so.  He  could  not  in  fact  do  so,  any  more  tban  be  oould  recover 
insurance  money  on.  a  building  wbicb  be  bad  wilfully  set  fire  to  and  burned. 
Mut  Life  Ins,  Co.  v.  Armstrong,  117  IT.  S.  591. 

"  In  Mtttual  Life  Insurance  Co.  v.  AUen,  supra,  tbe  Supreme  Court  of  Massa- 
ebusetts,  after  removing  all  doubt  as  to  tbe  meaning  of  tbe  decisions  in  tbat 
State  on  tbe  subject,  and  referring  to  tbe  dicta  in  Cammack  v.  Lewis,  15  Wall. 
643,  and  Warn^k  v.  Dams,  104  tJ.  S.  775,  and  Franklin  Ins.  Co.  v.  Bdxaard^ 
41  Ind.  116,  and  sbowing  tbat  it  was  not  decided  in  eitber  of  tbese  cases  tbat 
all  assignments  of  life  insurance  polices  witbout  interest  are  Illegal,  said  'tbat 
tbe  rigbt  to  receive  money  on  tbe  deatb  of  anotber  is  ajssignable  at  law  or  in 
equity  will  not  be  questioned.  It  is  true  tbat  every  person  wbo  is  in  expecta- 
tion of  property  at  tbe  deatb  of  anotbier  bas  an  interest  in  bis  deatb,  but  it 
does  not  follow,  and  it  is  not  true,  tbat  tbe  law  does  not  allow  tbe  possession 
and  assignment  of  sucb  expectations.  Tbe  objection  applies  witb  equal  force 
to  tbe  assignment  of  a  provision  made  for  one  upon  tbe  deatb  of  anotber  by 
deed  or  will,  as  to  tbe  assignment  of  a  like  provision  in  tbe  form  of  a  life  insur- 
ance. We  see  notbing  in  tbe  contract  of  life  insurance  wbicb  will  prevent  tbe 
assured  from  selling  bis  rigbt  under  tbe  contract  for  bis  own  advantage,  and 
tbe  fact  tbat  tbe  assignee  bas  no  insurable  interest  in  tbe  life  insured  is 
neitber  conclusive  nor  prima  facie  evidence  tbat  tbe  transaction  is  illegal.' 

**  We  are  unable  to  subscribe  to  tbe  doctrine  tbat  tbe  assignee  or  purcbaser  of  a 
life  insurance  policy,  valid  in  its  inception  and  transferred  aceordlngto  its  terms. 
Is  not  entitled  to  Its  proceeds,  by  r««^Bon  of  bis  want  of  interestin  tbe  lifeinsared.'^ 
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la  iVifii  V.  BuptftmB  Lodg^  KmlghU  cf  Hanwr,  Texas.  Saprame  Goait,  it  htbb 
liAld  thai  the  afignmaiit  by  one  of  tn  insuimnoe  jwlk^  iauied  upon  his  on* 
Itfe  tahifl  oonsia  who  lives  with  hiiaes  an  aduH  malemeoLber  of  the  familj, 
Mud-ia independent  o£  theinaared  fbr  employment  and  rappari^  upon  an  agree- 
xuBint  bj  the  Barignnn  te  pay  theaaaMHnents  neeeaauy  to  keep  the  pcdicy  in 
force,  is  Yoid«  The  conrt  aaid:>  "  It  is  aknoat  univemally  eoneeded  that  poli>- 
^iea  pTOdued  by  peraoDS- having  no  inlarewb  i&  the  life  of  the  inaassd  aie  void 
9X  conimoa.law,  aa  against  pnblle  policy*  The  p6li<qr-holder  haa  nothing  to 
lose  for  which  he  can.  claim  indemnity;  on  the  oentnay,  his  interest  >b  in  eaoly 
deadi  of  the  insnied.  When  that  oocors  he  oeasee  to  pay  piwninms,  and 
xeeeEvsa  the  amount  of  the  policy;  This  czeatoa  a  temptation  to  deafcroy 
hnman  life,  and thecommon law fodb&ds theoontnnt.  Theaeare the grmmdi 
apon.whieh  soeh  poUeiea  are  held  to  be-Toid.  Ase  they  applicable  to  a  case 
where  the  policy  is  fi»t  taken  oat  by  the  penen.  whose  life  is  insued,  and 
then  txansfeiied  by  him  to  one  who  haa  no  interest  In  his  life?  It  is  jnetty 
generally  held  that  if  a  peison  efSscts  insnnnce  upon,  his  own.  lifia,  and  in.  pnr- 
■nanoe  of  a  prafrious  agreement,  immediately,  and  without  oonsidention, 
tnxisfere  the  policy  to  one  who  haa  no  interest  in  his  life,  but  who  agrees  to 
pay  the  pramlnm  upon  the  policy,  it  will  be  void.  S/vakk^  y.  Im.  Qd.,  2  DilL 
160;  8l0oaM  v.  Wwrrtn^  101  Mass.  664;  Mamy  v.  Im,  Cou,  9  R.  L  346.  And 
ifr  has  been  held  by  the  Supreme  Court  of  the  United  States  that  a  transfer 
would  not  be  enforced  under  such  cireumatanoes,  though  the  insnied  were 
indebted  to  the  assignee  iu  a. small  sum  disproportionate  to  the  amount  of  in- 
aarenea  on  his  lile;  but  the- policy  would  be  deemed  security  for  the  debt,  and 
flooh.  ad^anoeaaB  might  afteewaid  be  made  on  aeeount  of  it.  GoMumatk  t. 
Ztfi^,  16  Wall.  648.  Is  there  such  di£BBreaoe<  betwmm  the-  pzineiplea  upon 
which  these  decisions  rest,  and  those  applieable  to  the  sale  of  a  policy  already 
procured  to  an  assignee  haying  no  interest  in  the  assured,  as  to  make  the 
latter  lawful,  while  a  policy  procured  without  interest,  and  an  assignment  in 
pursuance  of  a  paerious  agreement,  are  held  invalid?  The^Suprenn  Court  of 
the  United  States,  in  the  case  of  Vfamock  v.  Dcma,  104  U.  S.  776,  says  it  can- 
not see  any  such  difference ;  and  proceeding  upon  this  view,  many  of  the 
State  courts  have  held  such  assignments  v<Md»  or  treated  the  assigned  policies 
as  mere  securities  for  the  moneys  actually  advanced  by  the  assignee.  Ins.  Go, 
Y.  Eanardy  41  Ind.  116 ;  In»,  Co.  v.  Srfton,  63  Ind.  380;  Lm.  Go.  v.  Slurges,  18 
Kan.  08 ;  GiOert  v.  Maos^  104  Penn.  St.  .74  ;  BMjfe  v.  Adam$,  81  Ky.  868. 
This  too  is  the  oonoLusion  to  which  many  eminent  text- writers  have  anived. 
liay  Ins.,  §  808 ;  Grasoh*  Pub.  Pol.  288.  On  thecontiary,  the  courts  of  several 
States  have  held  such  assignments  valid,  thou£^  the  assignee  could  not  have 
taken  out  for  hia  owu  benefit  an  original  policy  upon  the  life  of  the  assignor^ 
Clark  V.  Alien,  11  R.  I.  489 ;  Marcus  v.  Ins.  Co.,  68  N.  Y.  625 ;  Clark  v  Bur- 
and,  12  Wis.  228  ;  Jim.  Go.  v.  Alien,  188  Mass.  24.  We  think  those  decisions 
which  hold  these  asslgaments  iavalid  are  based  upon  the  more  satisfactory 
reasoning.  When  the  policy  is  transferred  it  becomes  the  property  of  the 
nrr'ffT'^  He  is  subject  to  all  the  obligations  imposed  by  it,  and  entitled  to 
all  its  benefits.  He  becomes  the  holder  of  a  policy  upon  the  life  of  a  person 
whose  early  death  will  bring  him  pecuniary  advantage.     The  temptation  to 
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bring  about  this  death  presents  itself  as  strongly  to  him  as  to  a  party  who 
originally  effects  insurance  for  his  own  benefit  upon  the  life  of  another.  Pub- 
lic policy  removes  the  temptation  to  take  human  life,  and  it  cannot  matter 
how  that  temptation  is  brought  about.  If  by  mason  of  a  contract  between 
two  persons  the  one  is  tempted  by  pecuniary  interest  to  destroy  the  other,  the 
form  of  the  contract  is  of  no  importance  in  testing  its  invalidity.  The  law 
looks  to  the  substance  of  the  matter  —  the  relation  which  the  parties  will  bear 
to  each  other  after  the  contract  is  executed  ;  and  if  its  natural  effect  is  to  en- 
courage crime,  it  will  be  avoided,  no  matter  in  what  shape  it  may  be  presented. 
Those  courts  holding  a  contrary  view  say  that  a  policy  of  insurance  is  a  chose 
in  action,  and  the  owner  may  dispose  of  it  as  he  pleases.  But  when  it  is 
sorted  that  the  owner  of  property  may  dispose  of  it  at  his  pleasure,  the 
tion  must  be  taken  with  the  qualification  that  he  does  not  thereby  violate  any 
provisions  of  law,  or  contravene  public  policy.  It  is  further  said,  that  because 
a  contract  is  speculation,  though  human  life  be  the  subject  of  the  speculation, 
it  is  not  necessarily  invalid;  for  instance,  it  is  not  unlawful  to  transfer  an 
annuity,  or  an  estate  in  remainder  after  a  life  estate.  If  this  reasoning  be 
good,  it  would  validate  a  policy  taken  by  one  having  no  interest  in  the  life 
insured,  as  well  as  an  assignment  of  a  policy  to  such  a  person,  for  it  is  not 
unlawful  to  grant  or  create  an  annuity,  or  an  estate  in  remainder  after  a  life- 
estate,  any  more  than  it  is  to  transfer  one  of  these  after  it  is  created.  Yet 
wager  policies  are  almost  universally  held  void,  while  annuities  are  sustained. 
Why  this  should  be  is  not  necessary  to  discuss.  It  is  suflldent  that  no  analogy 
drawn  from  annuities  or  life  estates  can  be  used  to  uphold  policies  procured 
in  violation  of  public  policy,  and  hence  no  such  analogy  of  this  kind  can  sus- 
tain an  assignment  of  the  same  character." 


Ellis  v.  Milwaukeb  City  Railway  OonPAmr. 

(67  Wis.  186.) 

Bailtoayi  —  street — ordinance  fixing  fares  —  separate  lines  to  different  temUnL 

A  municipal  ordinance  provided  that  the  fare  on  any  horse  railway  in  the  city 
should  not  exceed  five  cents.  When  it  was  enacted  the  defendant  was  operat- 
ing a  single  line  of  railway.  Afterward  it  constructed  and  operated  other 
lines  diverging  from  the  main  line.  Held,  that  the  ordinance  did  not  confer 
the  right,  upon  payment  of  five  cents,  to  ride  on  a  car  bound  for  one  terminus, 
and  at  the  point  of  divergence,  to  take  another  car  to  a  different  tarmtiMM. 

ACTION  for  unlawful  ejection  from  a  street  car.     The  opinion 
states  the  case.     The  plaintiff  had  judgment  below. 

Finches y  Lynde  £  MiUer,  and  B.  K.  Miller,  Jr.,  for  appeUani. 
Small  &  Hopkins,  for  respondent. 
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Ortok,  J.     The  plaintiff  and  respondent  on  this  appeal,  in  June, 
1885,  entered  one  of  the  ears  of  the  defendant  company,  at  the 
corner  of  Fourth  avenue  and  Mitchell  street,  in  tlio  south  part  of 
the  city  of  Milwaukee,  for  the  purpose  of  going  to  the  base-ball 
ground  at  the  corner  of  Twelfth  and  Wright  streets,  in  the  north 
part  of  said  city,  to  which  point  one  of  the  cars  of  said  company 
ran  on  one  line  of  its  road.     He  was  informed  by  the  conductor, 
when  he  offered  to  pay  his  fare  of  five  cents,  that  the  car  he  was  on 
did  not  run  to  that  point,  and  that  to  go  there  he  would  have  to 
take  another  car,  but  that  he  could  ride  on  that  car  as  far  as  it  ran 
on  that  line,  and  then  he  would  have  to  take  another  car  and  pay 
another  fare  of  five  cents  on  the  same.     The  plaintiff  then  asked 
the  conductor  if  he  would  not  give  him,  at  the  point  of  divergence, 
a  transfer  ticket  which  would  entitle  him  to  ride  to  his  destination, 
and  the  conductor  told  him  that  he  could  not,  and  he  then  paid 
his  fare.     At  the  point  where  the  road  to  the  base-ball  ground 
diverged  from  the  line  on  which  that  car  ran,  the  plaintiff  again 
demanded  a  transfer  ticket,  which  was  again  refused,  and  he  left 
the  car,  and  waited  a  short  time  for  the  arrival  of  another  car  bound 
lor  his  destination,  and  then  entered  ^that  car.     The  conductor  of 
that  car  asked  the  plaintiff  for  his  fare,  and  he  replied  that  he  had 
paid  his  fare  on  the  Third  street  car  and  refused  to  pay  more  fare. 
He  was  informed  that  if  he  did  not  pay  he  must  leave  the  car,  and 
he  replied  that  he  would  not  do  so.     The  conductor  delayed  putting 
him  off  until  he  had  made  three  other  demands  for  his  fare,  and  he 
had  refw:3d,  and  then  he  stopped  the  car  at  a  crossing  and  by  no 
great  display  of  force  put  the  plaintiff  off.     He  landed  on  his  feet, 
and  suffered  no  injury,  although  he  and  the  conductor  were  some- 
what excited.     After  being  thus  put  off,  he  almost  immediately 
jumped  on  the  car  again,  and  paid  his  fare  under  protest,  and  rode 
to  his  destination. 

On  the  23d  day  of  October,  1871,  the  common  council  of  the  city 
passed  an  ordinance  amending  an  ordinance  of  March  26,  1866,  to 
amend  an  ordinance  entitled  **  An  ordinance  to  authorize  the  con- 
struction and  operation  of  certain  horse  railways  in  the  city  of 
Milwaukee,"  passed  May  29, 1865,  as  follows: 

''  Sec  2.  Hereafter  the  rate  of  fare  for  a  single  passenger  in  any 
horse  railway  operated  within  the  city  of  Milwaukee  shall  not 
exceed  the  sum  of  five  cents." 

This  ordinance  was  declared  to  have  been  passed  for  the  sole 
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purpose  of  preventing  extortion  by  the  said  company.  At  the 
time  the  ordinance  wm  paned  this  company  was  operating  only  one 
line  of  railway^  north  and  sonth,  near  the  center  of  the  city,  and 
near  the  Milwaukee  river,  and  all  cars  thereon  went  to  the  same 
points  of  termination,  and  so  far  aa  this  company  waa  coneeraed, 
this  ordinance  affected  only  this  line  of  road  as  then  operated. 
Afterward,  and  before  the  year  1883,  this  company  had  constrncted 
at  least  fonr  lines  of  road  diverging  from  the  main  line  torwsvd 
the  south  and  toward  the  north  to  as  many  points  of  termioation 
and  localities,  and  one  of  these  lines  ran  to  the  base  ball  grounds, 
the  destination  of  the  plaintiff.  The  car  upon  which  he  took  pas- 
sage did  not  run  to  that  point,  but  to  a  point  south  of  and  quite 
distant  from  it.  When  these  lines  of  road  were  built,  by  a  regu- 
lation of  the  company  as  many  different  lines  of  cam  ran  upon  the 
main  line  and  to  these  several  terminations,  and  these  vancMU  lines 
were  operated  as  distinct  and  separate  linea  of  road.  When  in 
1882,  the  company  was  about  to  construct  a  line  of  road  diveiging 
from  the  old .  main  line  and  running  along  Chestnut  stseet,  the 
common  council  passed  an  ordinance  autfiorizing  such  extenskm. 
and  providing  that  such  new  line  should  be  operated  in  connection 
with  the  main  line,  and  that  only  one  fare  of  five  cents  should  be 
charged  for  the  whole  route,  and  that  at  the  point  of  inteiaeetion 
a  transfer  ticket  should  be  given  to  the  pajmwigar  going-  on.  smch. 
new  line.  Sinoe  the  other  diverging  lines  have  been  bniit  and 
operated  no  ordinance  has  been  passed  rdatxng  thereto,  in  respect 
to  rates  of  fare  or  transfer  tickets,  but  these  several  lines  are  left 
to  be  governed,  if  at  all,  by  the  ordinance  of  1871,  as  to  the  rate  of 
fare.  It  appears  that  the  company,  on  the  completion  of  these 
several  lines,  for  one  year  only  adopted  the  plan  of  giving  transfer 
tickets  on  all  of  them;  but  they  found  that,  under  such  a  regula- 
tion, passengers  could  defraud  the  company  by  getting  on  a  line, 
going  west  ashort  distance,  thea  going  sonth  a  short  distance^  and 
fchen  going  back,  and  passing  around  a  circle;  and  the  compaoj 
then  abandoned  such  a  general  regulation;  and  has  since  given 
transfer  tickets  only  on  the  Chestnut  street  line,  as  recoiled  by 
said  ordinance. 

This  is  a  brief  and  substantially  oorrexi  statBDmit  of  the  case. 
The  plaintiff  brought  this  suit  to  reeover  damages  for  being  tiuu 
expelled  from  the  car,  and  recovered  MIMK 

On  the  conclusion  of  the  plaintiff's  testiuioiiy,  as  stated  sabatan- 


AUGUST  TfiBM,  1886.  gfil 

EUia  ▼.  Milwaukee  City  Bailwaj  Company. 

tially  above,  there  was  Ji  motion  for  a  nonauity  and  at  the  conclu- 
sion of  the  evidence  on  both  sides,  the  defendant  company  moved 
for  a  verdict  by  direction  of  the  court,  which  was  denied. 

1.  We  ihink  that  .the  regulation  or  custom  of  the  company,  by 
which  several  distinct  and  separate  lines  of  cars  are  run  between 
difE^fent  termini,  is  a  reasonable  one.  The  various  lines  could  not 
be  operated  in  any  other  way  to  accommodate  the  travelling  public. 
Tarlon  v.  Jf.,  Z.  S.  £  W.  B.  Go.,  54  Wis.  234. 

2.  We  are  quite  confident  that  the  ordinance  of  1871,  fixing  the 
rate  of  fare,  has  no  application  to  the  connecting  lines  of  road  af- 
terward constructed.  The  rates  of  fare  of  passengers  on  the  road 
of  such,  a  corporation  ought  to  be  reasonable,  iiffording  a  reason- 
alile  compensation  to  the  conunon  carrier,  and  imposing  no  unrea- 
sonable burden  upon  the  passenger.  Atfy-Oen.  v.  Raiiroad  Cos., 
35  Wis.  425.  It  may  be  conceded  that  the  common  council  of  Mil- 
waukee had  the  right  and  authority  to  fix  such  reasonable  rate  by 
ordinance;  but  such  rate  should  be  fixed  so  as  to. give  the  company 
reasonable  compensation  for  its  service,  in  view  of  the  location^nd 
length  of  its  road.  In. respect  to  railways  operated  by  steam-power 
through  the  country,  such  rates  for  passengexs,  wlmre  fixed 
by  law,  are  generally,  if  not  always,  rated  per  mile.  In  «uch 
oases,  the  length  of  lines  and  distance  of  travel  would  make 
:m>  differftaflft.  On  horse  railways,  the  iare  is  generally  iixed 
at  a  certain  sum  for  a  given  line  of  road,  arbitrarily;  but  should, 
of  course,  be  so  fixed  as  to  be  reasonable,  and  proportionate 
to  the  service  rendered  to  the  passenger  and  to  the  profits  of  ike 
company.  It  is  presumed  that  the  common  council  fixed  the  rate, 
f  n  1871,  in  view  of  this  rule,  and  took  into  consideration  the  loca- 
tion, bmsiness,  and  length  of  the  main  line  then  in  operation. 
Suppose. the  legisLitures  of  Illinois  and  Wisconsin  had  seen  fit  to 
fix  Ihe  passenger  fare  on  the  Chicago  and  Northwestern  railway  at 
the.  arbitrary  rate  of  five  dollars  as  soon  as  the  road  had  been  com- 
pleted from  Chicago  to  Madison,  and  that  company  had  then  no 
other  line.  Afterward  the  line  was  extended,  and  .many  intersect- 
ing lines  had  been  built.  Would  that  rate  continue,  by  the  mere 
force  of  such  a  law,  as  the  rate  from  Chicago  to  the  distant  terminus 
of  its  line  and  to. any  termini  of  connecting  lines?  If  so,  .the  rate 
would  be. most  unreasonable  against  the  company,  and  the  com- 
pany would  derive  no  compensation  or  profit  whatever  irom  such 
extended  and  new  lines.    If  the  rate  was  reasonable  when  the  line 
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had  its  termini  at  Chicago  and  Madison,  as  it  must  be  presnmed  it 
was,  then  such  a  fixed  rate  becomes  more  and  more  unreasonable 
as  the  line  is  extended,  and  connecting  lines  are  built,  and  increased 
service  is  rendered,  at  great  additional  cost  to  the  company.  So, 
in  this  case,  the  common  council  fixed  this  arbitrary  rate,  presumed 
then  to  be  reasonable,  on  the  old  and  main  line  of  road.  That 
line  has  been  extended,  and  connecting  lines  have  been  built,  since 
such  rate  was  fixed;  that  rate  was  fixed  without  any  reference  to 
the  present  state  of  things,  or  new  lines,  and  with  reference  only 
to  the  roads  then  existing ;  and  hence  we  say  that  the  ordinance  of 
1871  has  no  application  to  the  connecting  lines  since  constructed. 

The  common  council,  as  the  legislative  body  in  respect  to  such 
ordinances  fixing  the  rate  of  passenger  fare  over  its  lines  of  street 
railway,  has  placed  such  a  legislative  construction  upon  the  ordi- 
nance of  1871  by  another  ordinance  of  1882,  by  which  the  same  rate 
is  continued  on  the  main  line  and  on  the  first  connecting  line,  and 
a  transfer  ticket'  required  to  be  given.  On  the  subject  of  the 
fare  on  the  main  line  and  the  other  connecting  lines,  the  common 
council  has  not  acted.  The  ordinance  of  1871  has  been  treated  as 
if  made  with  special  reference  to  this  road.  What  has  been  said 
would  be  true  of  all  other  roads  in  their  then  condition,  and  in 
respect  to  their  new  lines. 

3.  It  would  not  seem  to  be  material  whether  the  ordinance  of 
1871  actually  fixed  the  rate  of  passenger  fare  on  the  main  line  and 
over  the  connecting  lines  since  built,  or  not ;  for  the  company  con- 
ceded to  the  plaintiff  the  right  to  go  upon  the  car  he  was  on  to  the 
end  of  its  route  on  one  of  the  connecting  lines,  for  the  fare  he  had 
paid;  and  also  the  right  to  have  gone  over  the  main  line  and  the 
connecting  line  to  his  destination  for  the  same  fare,  if  he  had  taken 
the  proper  car  of  the  company  which  ran  on  that  line.  We  have 
already  said  that  the  regulation  or  custom  by  which  these  several 
lines  of  cars  were  run  on  the  several  lines  of  road  was  reasonable 
and  probably  necessary.  The  plaintiff  was  informed  of  this  regu- 
lation before  he  paid  his  fare.  The  company  had  provided  for  him 
cars  to  his  destination,  and  all  he  was  required  to  do  was  to  go 
aboard  of  such  cars.  He  chose  not  to  do  so,  but  to  go  aboard  of 
the  wrong  car,  and  demand  that  he  might  be  carried  to  his  desti- 
nation on  one  fare  of  five  cents,  and  to  be  transferred  to  another 
line  for  that  purpose.  These  matters  are  proper  subjects  of  legis- 
lation by  the  common  council,  and  until  they  pass  an  ordinance 
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changing  the  rate  of  fare,  or  fixing  the  rate  of  fare  over  all  the  lines 
of  road,  and  requiring  transfer  tickets  from  one  road  to  another  to 
be  given  to  passengers,  the  traveling  public  must  comply  with  and 
abide  bj  the  present  regulation.  Such  a  regulation  is  binding  upon 
travellers  having  knowledge  of  it.  Bradshaw  v.  South  Boston  R. 
6(9.,  135  Mass.  407;  Wakefield  \.  South  Boston  R.  Co,,  117  Mass. 
544.  In  this  last  case  the  passenger  had  paid  his  fare  on  two  con- 
necting lines  of  the  road,  and  claimed  to  ride  a  third  line.  lie  was 
ejected  from  the  third  car,  and  was  not  allowed  to  recover.  In 
McMahoii  V,  Third  Ave.  R.  Co.,  47  N.  Y.  Super.  Ct.  282,  it  was 
held  that  a  similar  regulation  was  binding  upon  a  passenger,  if 
known  to  him. 

The  plaintiff  could  easily  have  taken  the  proper  car  and  gone  to 
his  destination  on  one  fare.  But  he  chose  to  violate  a  reasonable 
regulation  of  the  company,  by  going  upon  the  wrong  car  and  de- 
manding of  the  conductor  a  transfer  ticket,  which  the  conductor, 
by  such  regulation  had  no  right  to  give,  and  he  knew  it.  Until 
the  company's  i*ates  are  fixed  by  law  for  a  transfer  of  a  passenger  to 
another  line  of  its  road,  the  company  has  a  right  to  fix  such  rates 
as  are  reasonable,  and  there  was  no  evidence  in  this  case  that  such 
rates  were  not  reasonable.  The  jury  should  have  been  instructed 
to  find  a  verdict  for  the  defendant.  If  the  plaintiff  had  been  enti- 
tled to  recover  at  all  in  this  case,  he  was  only  entitled  to  nominal 
damages.  He  was  ejected  from  the  car  by  the  conductor,  whose 
duty  it  was  to  do  so,  after  repeated  warnings,  in  an  unusually  care- 
ful and  prudent  manner^  without  inflicting  upon  him  any  personal 
injury.  Yorton  v.  M,^  L.  S,  £  W.  R.  Co.,  supra.  But  he  was 
not  entitled  to  recover,  and  therefore  the  excessive  verdict  is  im- 
material. 

By  the  Court.  — The  judgment  of  the  County  Court  is  reversed 
and  the  cause  remanded  with  directions  to  that  court  to  grant  a 
new  trial  in  the  cause. 


Savbland  v.  Fidelity  and  Casualty  Company  op  New  York. 

(0T  wis.  174.) 
InturaTiee  — accident  —  "  total  dUabUUy, 


t» 


A  policy  provided  that  in  case  of  accidental  injuries  which  should    "wholly 
disable  and  prevent  him  from  the  prosecution  of  any  and  every  kind  of  basl- 
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aflos  pertaiDiiig  to  his  oeea|Miiion/*  the  iasBMid  aboaild  be  indemniiMd  *gr*"**^ 
loBs  of  time  thereby  "  for  sach  a  period  of  contiaaoiLS  total  disabilitr  "  as 
should  immediately  follow,  not  exceeding,  etc.  In  an  action  thereon,  the 
jury  were  instructed  that  the  defendant  was  liable  If  by  the  accident  the 
plaintiff  had  been  disabled  in  any  way  from  pHwecuting  ihe  busineas  in 
whioh  he  \waa  engaged,  and  that  the  plain^ff  'was  «Dliti«d  to  reeoTer  for 
■oeh  time  as  he  was  "  lendered  wholly  unable  to. do  his  accastomed  labor; 
that  is,  to  do  safastaatially  all  kinds  of  his  accustomed  labor,  to  some  ex- 
tent."   2r«^,  error. 

ACTION  on  an  accident  policy.     The  opinion  states  the  point 
The  plaintiff  had  judgment  below. 

A.  G.  Weisserty  for  appellant. 

J.  E.  Wildish  and  J,  0.  Officer y  tor  respondent. 

GABgfKDAY,  J.  The  cause  was  sabmitted  to  tlie  jury  on  the 
theory  that  it  was  the  object  of  the  policy  to  inflore  the  plaintiff 
sgainist  aeoident,  and  io  pay  the  plaintiff  ^what  the  coa^iuty  had 
agreed  to  pay  for  the  accident  he  had  received,  if  by  thaiiaocident 
he>had  been  disabled  in  any  way  from  prosecatbig  the  baaineBB  in 
which  he  was  engaged;  that  it  was  to  indenmify  the  plaintiff  *^  for 
his  want  >of  capacity  to  prosecute  the  ibmuieBS  in  wi&ich  Jie  was  en- 
gaged;''that  the  plaintiff  was  ''^entitled  to  recorer, .at  tiie  rate 
agreed  on  in  the  policy,  for  such  time  as  by  jeason  of  snch.aocident 
he''  was  '' rendered  wholly  rniable  to  do  ihis  aconstomed  labor: 
that  is,  to  do  substantially  all  kinds  of  his  laccnstomed  labor 
to  some  ^[teut."  The  learned  trial  judge  was  supported  in 
such  theory  by  the  language  of  the  oourt  in  Sawf/er  t.  U, 
S.  Casualty  Co,,  8  Am.  Law  Reg.  (N.  S.)  233.  The  claaae 
of  the  policy  there  inTolved  was,  ^'totally  disable  him  from 
the  proseoation  of  his  usual  employment.*'  The  case  was  in  the 
Superior  Court  of  Worcester,  Massachusetts,  bnt  never  leacfaed  the 
Supreme  Court  of  that  StatCj  nor  do  we  find  it  rpferred  to  in  any 
subsequent  case  in  any  court.  That  case  apparently  followed 
Hooper  t.  Accidental  D.  In^.  Co.,  5  Hurl.  4  N.  546,  »wher»»  the 
clause  of  the  policy  relied  upon  was,  *'any  bodily  injury  to  the  said 
insured  of  so  serious  a  nature  as  wholly  to  disable  him  from  follow- 
ing his  usual  business,  occupation,  or  pursuits;"  and  it  was  held, 
in  effect,  that  a  ditsability  which  incapacitated  the  aaaored  from 
'•following  his  usual    occupation,  business,  or  pnisuits,"  was  a 
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breach.  In  neither  of  those  cases  was  the  language  of  the  policy  so 
broad  and  sweeping  »i)  in.  tW.  OMerat  bar.  Th6E  language  of  this 
policy  is  even  more  sweeping  than  in  RJwdes  v.  Railway  Pass.  Ins, 
Co.,  5  Lans.  77,  where  it  wjis  Held  that  there  could  be  no  recovery 
because^  it  man  nnt^  shawu  that  bkiose::  waa  at '  *  totoli  djso^ulitjp  to  la- 
bor." In  that  case  the  language  of  the  policy  was,  '^  accident  and 
in.j^y  which  totally  disabled  and. preyented  from  all  Kinds  of  buBi- 
iicofl."  The.  sama  is  trua.with.  respect. to  Zi^pn  v.  Railway.  Pass. 
Amurc,  £Srii,..4(^fIawa^  83ft^.TwlMi»;  the  langnug^.  ol'  ihe.  policy^  wag, 
*^  while  totally  disabled  and  prevented  from  the  transactiani  oil  all 
kinds  of  business;  ^^  and  it  was  held  that  such,  language  could  not 
be  construed  to  mean  **  partially  disabTedfrom  some  Kindff  of*WuBi- 


ness." 


Here  the  plaintiff  was  only  entitled  to  recover  in  case  the  injury 
wfB'SHcil'as'tO  '*'wHolIjr  disable  amd'  pvevent-hinv*  f foul  ths; pr<i»QU- 
titnr  of  vny  and^  eycory*  kind  oV  bueinesB  peortaihing^  tti[liisiocra()»^ 
tibn/'and  i^cm*  only  '^'for-  8i3«H  period'  of  eontinoiMiF^  total  duk* 
ability;"  not  exceeding*  the  amount  stipulated^,  nor  '' l^e^monegn 
v«il\ie  of' His  time  during'  tlie'  pefriod^odf  Gv^ntinuovia  total- disattilflijr;. 
no4^exceedihgtwenrty-8iy  weeks/'  The^  ordinapy  alcrjedtof'atpiilioy? 
of'insnrance  maybe  sticHas  stated  by  the  learnedi  tiial.  judg^  baia 
tHe  maniftet  purpose  of  this  policy  wa&  tb'  obtain  pmniiiniMr  by  inv< 
currin^'as^little*  risk  asr  possible.  Btit  there  was  no  laivto  preveoris 
the*  parties  from  mdiiiig*  timr  ovrn  eowtracfti  Ttaepteiatifl-aui^ 
rented  tb*  and:'  madb*  thi^onra.'  H^  oannot^^  repndiato  at^  altw  itai 
conditions  in  the  day  of  his  calamity:  The  eouits^are!  powierlasBiter 
makea  new  corrtnicf  for  Mm  or  to*  strike  some  worda  from;  the  oon- 
tlract-he  made  fbr  himBe^,  and  insert  othera,  mid^  thu0  enlai^!  the» 
risk;  in  ordbr  to  meet  the  expectation  of  ther  plaantiff*  in  obtaining^ 
tHe  policy:  Thia  we  shoaW^be*  compelled  todd,  in'  ond«F'  tw  sano* 
tton  the*  charge  to  the  jury;  The  plaintiff 'fe-  right  tt>  recover  i« 
necessarily'restrictedlto'the  timwihe  was  vrholly  diaabtod  and'  prat* 
vented^ '^fronr  the  proseentien  ofafny*  and  every?  kand^^f  torioEesB 
pertainihg;to  His*  occupatibm"' 

Vr  TUiBT  (Sbvm:    The^judgment  af  theOdovityiGoarlw  sevceiieAy 
and^thecauBe  irremandfed- fbra^ncwttntdt 
Af*n.  EVIM  —  10ft< 
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HuBBBLL  V.  City  of  Viboqua. 

(67  wis.  843.) 

Jfunieipal  corporation — negligence — nuisance — shooting  gallery. 

A  dtj  licensed  a  shooting  gallerj.  It  was  a  mere  tent  adjoining  a  sidewalk. 
The  plaintiff  in  passing  was  injured  by  a  ball  coming  through  the  tent. 
Held{l),  that  the  structure  did  not  constitute  an  'Mnsufficiencj"  of  the 
street,  within  the  statute;  (2),  that  a  shooting  galleiy  in  a  city  is  not  per  M  a 
nuisance.^ 

Proctor  (£  Skaar,  for  appellant. 

0,  B.  Wyman,  for  respondent. 

Taylor,  J.  Upon  the  hearing  of  this  appeal  the  learned  conn- 
gel  for  the  appellant  contends  (1)  that  the  complaint  sets  up  a  good 
canse  of  action  against  the  city  under  the  provisions  of  section 
1339,  Revised  Statutes  1878,  which  provides  that  *'  if  any  damage 
shall  happen  to  any  person,  his  team,  carriage,  or  other  property, 
by  reason  of  the  insufficiency  or  want  of  repairs  of  any  bridge, 
sluiceway  or  road  in  any  town,  city  or  village,  the  person  sustain- 
ing such  damage  shall  have  the  right  to  sue  for  and  recover  the 
same  against  any  such  town,  city  or  village; "  and  (2)  that  the 
complaint  states  facts  sufficient  to  constitute  a  cause  of  action 
against  the  city  for  knowingly  permitting  the  erection  and  main- 
tenance of  a  public  nuisance  in  said  city. 

It  seems  tons  very' clear  that  there  are  no  allegations  in  the 
complaint  which  show  any  insufficiency  or  want  of  repair  of  the 
street  or  sidewalk  so  as  to  bring  the  case  within  the  provisions  of 
the  statute  above  quoted.  The  shooting  gallery  was  neither  in 
the  street,  nor  within  the  boundaries  of  the  sidewalk,  but  outside 
of  the  same,  presamably  upon  private  property,  and  no  more 
obstructed  the  sidewalk  than  any  other  building  erected  adjoining 
such  walk.  A  highway  may  be  insufficient,  within  the  meaning 
of  the  statute,  on  account  of  a  precipice  or  etcavation  imme- 
diately adjoining  the  travelled  part  thereof,  unless  a  barrier  be 
placed  along  such  precipice  or  excavation.  It  may  be  insufficient 
if  a  dangerous  structure  is  permitted  to  overhang  a  travelled  part 

*  See  Taylor  v.  Mayor,  etc,  (64  Md.  68),  W  Am.  Rep.  759;  Blutnb  r.  Oi^tf 
Kansas  (84  Mo.  112),  54  Am.  Rep.  87,  and  note,  90. 
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thereof,  or  by  permitting  excavations  under  the  surface  of  the 
street,  which  render  the  same  dangerous,  or  by  defects  or  obstruc- 
tions upon  its  surface.  But  we  can  find  no  case  where  a  street  or 
highway  has  been  held  insufficient  or  out  of  repair  within  the 
meaning  of  the  statute,  by  reason  of  the  erection  of  a  tent,  house, 
or  other  structure  upon  private  property  outside  the  limits  of  the 
street  or  highway.  Persons  erecting  such  structures  near  a  public 
highway,  if  they  erect  or  maintain  them  in  such  manner  as  to  inter- 
fere with  the  safety  of  persons  travelling  such  higliway,  may  be  an- 
swerable for  any  damage  caused  by  the  existence  of  such  structures 
to  persons  travelling  such  highway;  but  they  do  not  constitute  an 
insufficiency  of  the  highway  itself  within  the  meaning  of  the  stat- 
ute, so  as  to  render  the  town,  city,  or  village  in  which  they  are  sit- 
uated liable  for  the  damage  caused  by  their  existence.  The  follow- 
ing cases  in  this  and  other  courts  fully  establish  this  proposition. 
ScliuUz  v.  Milwaukee^  40  Wis.  254,  259;  Ray  v.  Manchesler,  46  N. 
H.  59;  Hutchin8f»n  v.  Concord,  41  Vt.  271;  Liiile  v.  Madison,  42 
Wis.  643;  49  Wis.  605;  8.  c,  24  Am.  Rep.  435;  Ilixon  v.  Lowell,  13 
Gray,  59;  Jones  v.  Boston,  104  Mass.  75;  s.  c,  6  Am.  Rep.  194; 
Wood  Nuis.  (2d  ed.)  825,  and  notes;  Norristoion  v.  FUzpatrich,  94 
Penn.  St.  121;  s.  a,  39  Am.  Rep.  771;  Lorillard  v.  Monroe,  11  N. 
Y.  396;  s.  c,  62  Am.  Dec.  120;  Pierce  v.  New  Bedford,  129  Mass. 
534;  Barber  v.  Roxbury,  11  Allen,  318;  Lyon  v.  Cambridge,  136 
Mass.  419;  Macomber  v.  Taunton,  100  Mass.  255. 

Although  it  is  apparent  from  the  form  and  general  allegations  of 
the  complaint  that  the  learned  counsel  who  drew  the  same  intended 
to  state  a  case  against  the  city  under  the  provisions  of  the  statute 
above  quoted,  l^e  now  insists  that  if  he  has  failed  to  make  out  a 
case  under  that  statute  there  is  sufficient  to  show  that  the  city 
knowingly  permitted  a  public  nuisance  to  exist  in  the  city,  adjacent 
to  a  public  street,  which  endangered  the  lives  of  persons  travelling 
ii})on  such  street,  and  consequently  the  city  is  liable  for  the  injury 
which  happened  to  the  plaintiff  from  the  existence  of  such  public 
nuisance. 

•  Whatever  may  have  been  decided  by  other  courts  upon  this  point, 
this  court  has  held  in  the  cases  of  Little  v.  Madison  and  Schnltz  v. 
Milwaukee,  supra,  that  an  action  will  not  lie  against  a  municipal 
corporation  for  not  suppressing  a  public  nuisance  within  the  muni- 
cipality, when  such  nuisance  is  not  created  or  maintained  by  the 
express  authority  of  the  municipality,  and  when  such  public  nui- 
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saiwe  i»iiot;th0 resnlt  ofrsdmc  adr doBfly  or  n£g}«eled  t<xi)«£loiie^i2i. 
tlMffieidbrinaiioe'DtiB'duty  impisaBd  .upon  the.maixiei^]titi7«by  Itwr^ 
suciiviaa'Teimir  o£  'stBceis^.conBtriiotin^.  sewers,  wuten  OEotlMJr  p«l»p 
lid.  wonkd^  This!  doctrinH  is  welLftmcUdtted  rb j  autlkoiity.  See  Nw- 
ristottm:  Y.iFlfip&ih'icie^94, /Penn^.  St<  124;-.  s.  c,  39*  Anu  Bep.  771; 
Mlibtiy^^  Phiiadeiphia^  75  * PemL'Sb  347;.  s.  c,  15  Am^  Rep.  591; 
2  cDUL  Man-  Corp.:  (ad  ed^,  §§976,. 976 j  Biittrick  t.  ZM«a,.l 
Altaic  172;:  s..cj,.79'  AnL;.D€a.  721;  Cds  v.  Nawbwrypot^,  129  Maaa 
59^'i  A tnnnieipal.  corpovRtioaDiianat: liable-  for  iujuxiea .'Cauaed  to 
th^rpcPBons  or  propart{y^<xf:the..Gitize]K  bj  theeruniQal^ici&of  indi- 
vidmai8/;anltt8B.iin(fediaMe.bjr statute;/.  2 Dill.  Muni. Coi^;  (3ded^), 
%%:M$pQ60i9^1-  Dmdimgiomiv.  NeurYovk,  31  N",  Y.  164,  187,  188; 
Whdem  CoUefpFiv.  d^Oatad,;  12  Ohio  St.  375*;  Plraihew»  v.  X&i»« 
itffftoH'y  13i:B.  MxHi]ij55d;'8*.c.,  56  Anu  Deo.  585;  P^r^^  t.  ZokiV 
vitf«^.  16  B;iCanE.:lfl4;;  Oriffin  y.New.Y^rk,  9  N.  Y.  456;  s.  c,  61 
Alb.  Dcc\.  l^^ylMmiUi^vNetoYorkj.X  Saiadf..465.:  When  a  pablie 
niisanceda  ereoted.  by  a.p]d\'Bte  dtizeii.  ia  carrying. on  his  busi- 
ness ^r.  tmdowitkiiL'a:cid:y  orothearjnnnicipality;  ankas  the  nmnici- 
pailty  by  Bxpcefls  licensiB  anthocizes  such  business  tabfr^cainried  on 
at'the.plfuMrand  in  the  manner  theitsame  is.ccmdacted  by  such  pri- 
vate jcitizen,  the.  muniaiiriiily;  cannot  be  held.reapoAsiiile  for  any 
djCBing9.'whidi.ni»y<roHwU  .tof.aiiotheir  citixeiiffnoai  the  existence  or 
nvaiti  teittDBretti«)^x  'suteh.:  nuisance^ . 

This  court  also  hekt  in.:t)ie.casea.aboirecitedithatv  the  mere  fact 
t1tolB(the^'pTap€Br.rcity:^ni2hoffitieB'^licensed  the  cairykig  on.-of  soch 
basineBB.wkhin:  thep'cifyii3irit8.,foj!  a  .coimpeciastiQn.  paid.  for.  saeh 
IkEfnsc^-daes  not  I  iHB.dentl]«(;  city  liable  for  an.in.ja17  caused  hy  its 
biii«g?carL*ied(:on:in:azirimp]9DpBr  :maiiner  or  at  an  improper  place. 
If  thc'thingdicGniBBd  could,  foefcarried  on  without  becoming  a  public 
mti8aiio«<if/oaiKnBdr:oiE:iu  a  proper:  rplaee:  and  proper  manner,  the 
cit^:  is;Hot/liHii]8i  lor  thetToaaequenee^reanlting  from  its  being  carried 
onnnionimproptrmannenor  in  :an  improper  plaoe.  If  the  city  can 
bei(m«deiiliable(jatoalljfar  the.  resoits  of  cttrcyi'Ogon  the^  business  in 
an  improper  manner  or  in  an  improper  place,  the  allegations  of  the 
c0nqpUi8itiAiid<  the  wrndenoe  mnst;  :Bfaciw<aiBirBiati]p«ty  that.the  lioense 
gi«iAtladii\imthjari»akthe.LiGeni6e  tocarryonthe  bnsinesaiH  the  man- 
nennad-at  the|ilfioe?n^ich  renderedr^it  a  pufatie  nuisance.  A  meiB 
licenoi  tdcataryrond^eirasinBifi^nenilly  within  the  eii7Jiinitft.wilL 
rmto  be  jcuBMiiiuwifc:  tOt .  be>a>^liBBMe  to  carry  ob  tfao(,bnfliae8s..iar  an« 
improper  ip^e^'DB  in^an/' improper' manner. 
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'^C"caTinbt''1t«9d/as"tv';«^i^ti(M9"of'UMu-^  tiiut  a  ehcyTtuig  jgftllcry 

*«rael6d''hi*Tr  ]9i^er'plaD6'inid>«oiidoci»d  iaiicupiaipeD'jDMnneniifi  a 

"ptiMic'TiiiisiVRce.     On-^he'CoiTlraiy)  va.Breaif:.ikeropiiir»n  tkUioiach 

a-gullerjis  tiAt'a^pobiffeiiinflanoe'at  «oiiiin(m;iar^>iiiid  icr.the«^faEtece 

tif 'anj'i5tntnte<le^lai4R|[;"rt<to(be's«eh^  dtiooKastibc  nmaiitanBdmrlaw- 

'fulbn3inP8»'Wl)en'eaiTikl*oti'm  a  proper  mwmei' jKidiipione.   .Xhe 

"mere  gr^ntinj^'M'a^ioeiae'bytke^iimnmiii&ltwitbanti^      canyion 

A'shocrting'giillery  wfthin^  t*)M^<;o]^a]tafce  (limitsio# ' Antxaty ;t^wmmot 

"fcher^foTca  license  to  ^eep'add'iKiaintaiW'a  fml}iic;MiinB»iii»nimizkin 

"said  litrrits/ffAd  iii«  ckj'ig  7M>t  ckai^eableior  in  juries  iraBidftmg[£rDiii 

*  an  abtree'bf '}ns  Koensd  bj  tbo!  lieoniee.    'WikcD  tke  lioauBeenraito  a 

"jrrtlMe  miisanee  iiy'aoi  abaeo  of  ibciliaMwe/.gfantH(i.to.hnnMbjiihe 

city,  tbe  city  is'no'more  'liable  for  ikbe.daaiiigiarg)icsult8.«>fr8ach 

Ttmsatice  'thanit^wovild >beiof  tiie  AamBge'canged^Tbycuiy  otbeir  frtib- 

licnnisanee  by  aciti0Mi;.'wiihiiii  thenmimidpfdity^.bysDBirrjvisig'On 

his busnieBs in  socb  tsityivithoat  a^ieensefrom itbevaky. 

Wenre'shoirnclined  to  bold  thatthejillegatiiinajof  tine  cnoBfteint 

'"do'not  cleatriy«fa<yw  that -the  sfoooting  .g&tteiy^(B6iit/iBmiiIe^edita:httve 

been^ecn^dndied  andin'theplaee*«r>he]:«  iosaii^fweBaqKibiliic  ttmeance; 

but  in  tbe  viewwehaye  -taken  of  the  oaae^  itasrwnnfiimsflay  to 

decide  that^qneBtion. 

'*Btthb  Ck)UBr — The  judgaant  of  tbe'OottiutiCcairttig.iBffinied. 
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An  insaranoe  piemiam  note  was  received  by  the  aiiihorized  i^pent  of  ffae  eom- 
panj,  -who  executed'  for  it  a  receipt,  tm'the  inick  of  ^Iribb  nvas  amotion  ^hat 
fifteen  days-beforervBT'isurtillRieiit'WBff'dBV'tlie  asflai^daviaidd.bejBaCiM»l  by 
ibe  cppip— y.  Heids-iitMi  llhe/CHiiflBion.lo-^^B'isacbiinitiioationrRvaived  a 
fionditioQ  foi.ioefeitnre  in  the  poHcy. 

ACTION  on  a  fire  insurance  policy.  *"The  opinion  states  tbe  case. 
The  defendant  had  judgment  below. 

0."ff.  Lamoreuz  and  E.  L.  V§  PattZSrtnrne,'  for  appellant. 
Gkarhs  'W.-Fklker,  ■£or'Pe0pondent. 
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Taylor,  J.  This  action  was  brought  upon  a  fire  insurance 
policy  to  recover  for  a  loss  arising  during  the  time  covered  by  the 
policy.  The  insurance  was  for  five  years.  A  cash  premium  of 
$11.75  was  paid  when  the  policy  was  issued,  July  7,  1876,  and  a 
note  given  for  the  balance  of  the  premium,  to  be  paid  in  annual 
installments  of  $11.75,  on  the  7th  of  July,  1877,  1878,  1879,  and 
1880.  The  first  installment  was  paid  on  the  note,  not  on  the,  day 
it  became  due,  but  on  the  4th  of  October,  1877.  The  subsequent 
installments  were  not  paid*  and  the  loss  took  place  May  7, 1881.  The 
policy  contains,  among  other  things,  the  folio  wing  conditions:  ^  This 
company  shall  not  be  liable  for  any  loss  or  damage  under  this  policy 
if  default  shall  have, been  made  in  the  payment  of  any  installment 
of  premiums  due  by  thQ  terms  of  the  installment  note.  On  payment 
by  the  assured  or  assigns  of  all  installments  of  premiums  due  under 
this  policy  and  the  installment  note  given  thereon,  the  liability  of 
this  company  under  this  policy  shall  again  attach,  provided  written 
consent  of  the  superintendent  of  the  western  department  be  first 
obtained,  and  this  policy  be  in  force  from  and  after  such  ]^)aymen^ 
unless  this  policy  shall  be  void  or  inoperative  for  some  other  cause. ' 
But  this  company  shuU  not  be  liable  for  any  loss  happening  during 
the  continuance  of  such  default  of  payment,  nor  shall  any  such 
suspension  of  liability  under  this  policy,  on  account  of  such  default, 
have  the  efiect  of  extending  such  liability  beyond  the  period  of  its 
termination  as  originally  expressed  in  writing  hereon.  It  is  further 
provided  that  no  attempt,  by  law  or  otherwise,  to  collect  any  note 
given  for  the  cash  premium,  or  any  installment  or  premium  dnc 
upon  any  installment,  shall  be  deemed  a  waiver  of  any  of  the  con- 
ditions of  this  policy,  or  shall  be  deemed  in  any  manner  to  revive  this 
policy.  But  upon  payment  by  the  assured  or  his  assigns  of  the  full 
amount  due  upon  such  note,  and  costs,  if  any  there  be,  this  policy  shall 
thereafter  be  in  full  force,  unless  the  same  shall  be  inoperative  or 
void  from  some  other  cause  than  the  nonpayment  of  such  note." 

The  complaint  sets  out  the  policy  at  length.  It  states  the  lo8^, 
and  proof  thereof;  demand  of  payment,  and  refusal  to  pay;  and 
in  regard  to  the  payment  of  the  premium,  the  following  allega- 
tions are  made: 

^*And  the  plaintiff  further  alleges  that  at  the  time  of  said  appli- 
cation for  said  policy,  and  the  payment  of  safd  cash  premium,  and 
the  execution  of  said  premium  note  as  aforesaid,  the  said  John  Grav, 
who  was  the  authorized  agent  of  said  defendant  company,  executed 
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for  and  in  behalf  of  said  defendant^  a  receipt  to  said  plaintiff  for 
said  application,  cash  preminm,  and  said  premium  note,  on  the  back 
of  which  receipt  was  a  notice  stating  that  fifteen  days  before  any 
installment  became  due  on  said  note  the  said  plaintiff  would  receiye 
notice  from  said  defendant  of  the  fact  and  the  time  when  such 
installment  so  became  due,  which  notice  was  read  to  said  plaintiff  by 
said  agent,  and  by  her  relied  on,  and  which  this  plaintiff  alleges 
was  given  at  the  time  of  the  execution  of  said  note  and  was  and  is 
one  of  the  conditions  on  which  said  note  was  given;  that  said 
agent.  Gray,  further  informed  the  said  plaintiff  that  said  notice  of 
fifteen  days  would  surely  be  given  to  her  by  said  defendant  company, 
and  which  she  relied  on  and  expected  to  be  given  her  as  aforesaid. 

'^  That  the  first  installment  of  said  note  became  duo  and  payable 
on  the  1st  day  of  July,  1877,  and  that  said  defendant  neglected  to 
give  her  the  said  notice  until  on  or  about  the  4th  day  of  October, 
thereafter,  at  which  time  such  notice  was  so  given  by  an  authorized 
agent  of  said  company,  and  said  plaintiff  paid  said  installment  of 
$11«75  to  said  agent  on  the  said  4th  day  of  October,  1877. 

''The  plaintiff  further  alleges,  that  at  the  time  of  the  payment 
of  said  first  installment  as  aforesaid,  the  said  defendant  company, 
by  its  last  aforesaid  authorized  agent,  promised  and  agreed  to  and 
with  the  said  plaintiff  that  the  said  defendant  company  would  give 
her  fifteen  days'  notice  before  the  next  and  each  unpaid  installment 
became  due,  and  would  call  upon  her  personally  to  pay  the  same,, 
whioh  promise  and  agreement  the  said  plaintiff  relii'd  upon,  and 
expected  said  notice  from  said  company,  but  that  since  said  time 
the  said  note  has  never  been  presented  to  her  for  the  payment  of 
other  installments,  nor  has  she  ever  been  requested  by  said  defend- 
ant company  or  any  one  in  its  behalf  to  pay  the  other  installments 
or  to  send  the  same  by  mail  or  otherwise,  nor  has  the  said  plaintiff 
ever  had  or  received  any  notice  whatever  that  any  installment  on 
said  note  had  become  due  since  the  first  installment  paid  as  above 
set  forth,  and  the  plaintiff  alleges  on  information  and  belief  that 
said  defendant  company  purposely  and  for  its  own  advantage  with- 
held the  said  promised  notice,  well  knowing  that  the  said  plaintiff 
relied  on  the  same,  in  order  to  defeat  a  recovery  on  said  policy  in 
case  of  loss.  The  plaintiff  further  alleges  that  said  premium  note 
has  never  been  surrendered  up  to  her,  but  that  at  the  time  of  said 
fire  and  ever  since  said  note  was  and  is  outstanding;  that  she  has 
at  all  times  been  ready  and  willing  to  pay  the  other  installments  of 


gjg  WiaOONSDT, 


«iiidin0t6'«li6niheL«DU3^b«Qame'diie/if  ^fteMnme<had  ^beentpmeErtseS 
to'her'by'the  ownerHir  fadldsr'tlieRdfy  lMit'tiie*flnne^v«B:a»vcr  <pr»- 
•eated  to 'her  for  payment,  or  ifiv^tiieat  idemflDlied:€i^>her,  ma  she 
farther 'arerB  ibat  she  had  no'kiiowkiSge  «tf -the  iR^hev«iboiite<df  wid 
note,  4fr  in  whose  hands  or  pas9e«i(m  it^wpas'or  »had  heea.'*' 

The  defendant  ccMopany 'demnvred'  tortfaeoenplamt  oti ihe'groiiBd 
ti»t  it  did  not  state  ^a»t8  «affioient^o*«NMi^itdte\a  eaiBse'df  actien. 
The  Cirouit  OonHwiistained  the^demuRer,  'andfipon  the  order  ens- 
taining  the  denmnrer  the  plaintiff  wppeak^to  this  «otrft. 

The  only  question  presented  fsT' our  oonBideratioa  ou'tliis  appeal 
IS  whether 'the  allegatmis  ahe^e  qs^d  'frcxm  tfaeocnstplaijlt  show  a 
waiver  on^the  part  of  the'eontpaay^f^the  condition  in  ihe  policy 
that  the'eompanyshonid  not  he  liable  "for 'any'less  or- damage  under 
the  iK>licy  if  default  he  made  in  the  payment  c^  any  imftalhnent'W 
premimns  dae  by  the  terms  of  >th«  installmecit  note.  We^are  t^learhr 
clt  the- opinion  that  the'paym<3tft  6t  >the money  to  heeoate  due  upon 
the*note,  upon  cnr  hefore  thednyiit  heteame^dtie,  in'orderi»  eodttsae 
the  liability  of  ^the  oompany  on>tbe  policy,  <wa8  wiaiv«d  ^  the- agent 
df  thta  company,  and  that  ^the  insiund  ^id  'n^t  MMt  (her  ^^ts 
under  the  ptdioybynegieetkigto  pay^the  HMveyon^tlie'Hofaearhen 
it  became  divemd  payable  by  its  terms.  Sigainst-thntiriow  «f  the 
case  iheleamed  isoanasl  ferl^  nopondeitt'inaiBte'^l^  llhatthe  ageirt 
of  the  company  liad  no  authority  <  to  'wai^e  this  oondiiMn  df  the 
^polioy,  'and  '(2)'tliat  the  iacts  alleged  do  »ot  shew  any  fWawrer. 

Theailthori<y  of  tilieai^eitt  to  waiv^the  ooadibioss  of  an  insvnmee 
policy  has  been  frequently  asserted  by^Mns  court  as^w^I  as  ^ottur 
oourts.  See  K  6.  1678,  '§  1977;. Diner  t.  ^Phmmx  fns.  Oo.,  m 
Wis.  693;  «.ic./9  Am.  Hep.'<rr9;  Aimrmm  ins.  iOo.tf.WMafiu,^ 
'Wis.9S;  Scham&r  T. 'ff6kla  T/w. '(%.,'oO^is.  "ST^;  SdlmfU  v.»Om- 
iinentfd  Im.  0o.,4fL  Wis.  991;  (fen*  v.  «.  J'.  F.  tf  9f.  hm.  Co., 
43  Wis.  108;  Kim^  t.  P.  F.  Ina.XSo.,  08  W'iB.'4?»,  483;  a.  €.,9 
Am.  Bep.  906;  McRrvde^f.  -RepMlic  iTas.  ^(h.,^{^  Wis.  OT2;  ^f^arimr 
Y.  Amazon  Im.  ^Oo.;W:^^.  86^;  370;  W^tfhry.iPhmmxhu.  Gb., 
86  Wis. '67;  Wri^t  v.  ^Harff&rd  F.  Iw.  lOo.y  66  Wis.  «»;  Wimma 
y.  AUmMMveL  F.  Ins.  Cb.,  98  Wis.  342;  ^flftaraiaa  t.  Matimn  M^. 
Ins.  ^Oo^  m  Wis.  \C04. 

This*  rale  is  absdlirtely  uoeessaFy 'for>the  pnMwOtiop  of  theiinsoiad. 
The  Insured  <deals  with  npane  Init^he^i^iit;  'tfae'ONnpa;ny  vanmt 
deal  with  its  patrons  in  any  oithar-way.  Jostieeanfl  hw  thaiefoi^ 
require  that  the  oompany  shaAl  he  heldttoBaiietion-w4iat:lhe  agem 
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Screes  io  anji  npan  li'Iiith'llhe' insured  rfeKes.  To  ailcxw  fche 'com- 
fPany  to  efdorce  a. condition. orforfei tore  df  the  pMicy^ffOT»a-negle(yt 
to  do  thftt'^hifeh  the  agent' iliforms  the  inenre'd  shMl  notaybid  the 
policy,  wotild  wotk  the  gre^tefet  in  jusfcicje.  This  *  case  is  -an  •  ittns- 
tration  5T*the  justice  df  i;he  rilings  «tf  the  ooirrts  upon  this  ques- 
tion. 

The  insured  "hdd  taken  a  policy  4mtrhi6h'i;h©reds  «  condition 
that  the  p61icy  sh^l  terminate  if  aijy  instalment  on  thB'premium 
note  is  not  paid  promptly  on  or  before  the  ^ay  it  i)ecomes 'due. 
The  company  has  no  place  in  the  vicinity  <if  the  insured^heretlie 
money  can  be  paid.  The 'agent  BayB"to  the  insured:  "True,  the 
policy  jsays  the  *  Ti&b'ility  6f  the  company  shall  cease  immediately  if 
the  money  be  Ji6t  paidon  the  *day,  but  I  say  to  you,  as  agent  of  the 
.company,  that  I  will  give  yon  notice  when  payment  is  requrred." 
The  insnre'd,  relying  upon  this  promise  6f'the  agent,  does' not  pay 
on  the  'day.  Two  months  or  more  after  the  day  the  ageiit  appears 
and  'demaridsr  paymeiit,  arid  patymetft  is  made.  'Nodahn  ismade 
that  there 'has' been  a  fol*fe!ture  df  the  policy,  or  thatitis-mecessaTy 
to  have,  the  policy  renewed  \)j  procuring  the  written  consent  of  the 
corupany  *  in  the  manner  prescribed  in'the'cuntract,  aridthe  agent 
renews,  his, promise  to  give  notice -when  the '  next  artd'Bi'rbseqnettit 
inbtallments  shouM'*  become  due,  arid  says'he  will -call  iipori'lier  per- 
sonally ^for  payment.  'BTo  notice  is  Afterward  given,  anxi  no  one 
calls 'for  the  money.  The  note  is  retaimdd '  by  the  company,  and 
not  presented 'for  payment,  nor  payment' thereof  Hiemaridedin  any 
way,  and  in  the  meantime  a  loss  occnxs. 

'ThjB  condition  or  forfeiture  in  the  pdlicy  'having  -been  once 
waived,  and  the  insured  havii;ig 'been  led  to  believelhAt  it  would 
nbt  be  thereafter  enforced, 'the  company  cannot  eiiforce  it  except 
by  an  aOtnal'demarid  O'f  payment  (!ff' the  money  ^due  tm^thenote^and 
a  neglect  or  refusal  to  pay  the  same,  or  by  a  return  of  the  note^to 
the  insured  with  notice  that  the  company  inBii^s"u pan*  tho'condttion 
in  the  policy.  'Ik^e  Marcus  T.  Wt.  L:'Jll'&LZ/Lis.'Vo.,'GS'Tii:Y. 
•625;  Dllleher'T.  X.  X.  Ins.  'Uo.,'7G  N.  Y.'56?;  iSkmon-v.  'A.'F.  *i6 
•Jif.  Tiw.  T7o.,^6"N.'Y.'4(?0,'«65;  mU-v.'Nat.'P.  /»«.'Cb.;»2D'Batb. 
189;  'DevineY.'mme  7ns.  Go.,  32'Wis.  471,'4T7;  'Howm-y.  K,  'i. 
Ins.  Cb.,*44  N.  T."276,''^;'6.-c.,  4:'Am.'Rep.  H575. ' See-alsomany 
df  the  cases  in' this  oonft  dtdd  libove. 

'The  case  df  ID^IUber  v.  K.^L.Uns/Vo.,,  «8^m,'was'a'case  of  a 

llfe"p61icy,  ^here  prompt  ■paj«ieilt'1ijJd''been"waiv^d^by  the  com' 
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pany;  and  afterward,  when  the  insured  offered  to  pay  some  days 
after  the  payment  became  due  by  the  terms  of  the  policy,  the  com- 
pany refused  to  receive  payment,  and  the  insured  shortly  afterward 
died.  It  held  there  was  no  forfeiture.  The  court  says:  ^'  It  may 
be  inferred  that  the  company  had  waived  a  strict  compliance  with 
their  written  condition,  and  they  also  aid  in  the  proper  conetruc- 
tion  of  the  agreement  of  the  parties  made  in  April,  1860.  Indec<l, 
the  conduct  of  both  parties  from  the  time  of  that  transaction  seems 
to  indicate  that  they  regarded  it  as  a  part  of  the  arrangement  of 
insurance,  and  the  insured  was  not  in  fault  in  trusting  to  its  con- 
tinuance. The  company  was  bound  by  it,  and  could  not  in  good 
faith  insist  upon  a  strict  compliance  with  the  condition  of  payment 
until  before  a  premium  became  due,  they  gave  the  insured  notice 
that  they  should  exact  it.  They  cannot  when  their  own  interest 
seems  to  demand  it,  waive  a  condition,  and  after  reliance  upon  it 
by  the  insured,  withdraw  the  waiver  without  notice."  The  above 
argument  is  strictly  applicable  to  the  case  at  bar,  upon  the  allega- 
tions made  in  the  complaint,  which,  for  the  purposes  of  this  case, 
are  admitted  to  be  true. 

It  is  urged  that  the  plaintiff  should  be  held  to  have  forfeited  the 
policy  because  so  long  a  time  elapsed  after  the  money  became  due 
and  before  the  loss,  and  yet  she  had  not  paid  or  offered  to  pay. 
The  fact  of  the  lapse  of  time  can  make  no  difference.  Either  the 
terms  of  the  policy  had  been  waived,  or  they  had  not.  If  thcj  had 
not  been  waived,  then  the  forfeiture  took  place  immediately  after 
the  money  had  become  due  and  remained  unpaid.  A  loss  occurring 
on  the  day  after  would  be  within  the  condition  and  as  fatal  to  a 
recovery  as  a  loss  two  years  after.  As  said  above,  the  condition  of 
the  policy  having  been  once  waived,  it  could  not  be  again  revived 
without  notice  to  the  insured  and  a  demand  of  payment  of  the  money 
due. 

Ic  is  also  said  that  it  would  be  unjust  to  allow  the  plaintiff  to 
recover  in  this  action,  which  was  commenced  after  the  statute  of 
limitations  had  run  against  the  note,  and  so  the  plaintiff  would 
have  the  benefit  of  the  insurance  without  payment  of  thepremiuoL 
This  objection,  which  certainly  has  an  equitable  foundation,  is 
answered  by  a  provision  in  the  policy  which  reads  as  follows:  '*  In 
case  of  any  loss  under  this  policy,  this  company  may  deduct  any 
note,  or  installment  thereof,  given  as  a  consideration  for  this 
policy/^    Under  this  clause  of  the  policy,  immediately  upon  a  loss, 
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the  right  of  the  company  to  deduct  from  the  amount  due  the 
assured  for  such  loss  attached,  and  it  continues,  though  the  assured 
might  delay  bringing  suit  for  the  loss  until  the  statute  of  limita- 
tions had  run  against  the  note. 

Conditions  of  the  policy  set  out  in  the  complaint  in  this  case, 
and  upon  which  the  company  rely  to  defeat  the  claim  of  the  insured, 
though  not  strictly  forfeitures,  are  .of  a  similar  character,  and  if 
the  company  intends  to  rely  upon  them  to  defeat  a  loss,  it  must  see 
to  it  that  nothing  has  been  done  by  it  or  its  agents  which  can  reason- 
ably be  understood  by  the  insured  as  a  waiver  of  such  conditions. 

Bt  the  Goubt.  The  order  of  the  Circuit  Court  is  reversed,  and 
the  cause  is  remanded  with  directions  to  overrule  the  demurrer. 

Order  reversed  atid  cause  reinathded. 


SCHAEFBB  v.    OSTERBBIKK. 
(67  WU.  406.) 

Parent  and  ehUd — negligence  —  agency  of  child. 

ETidenee  that  a  minor  son  was  in  the  habit  of  driving  his  father's  team  to 
oonvej  the  family  to  church,  with  the  acquiescence  of  the  father,  and  of  an 
older  daughter,  who  in  the  father's  absence  was  in  charge  of  the  family,  busi- 
ness and  property,  Tield,  sufficient  presumptively  to  charge  the  father  with 
liability  for  the  son's  negligence  in  driving  the  team  on  another  occasion. 

ACTION  for  personal  injuries  by  negligence.     The  opinion  shows 
the  case.     The  plaintiff  had  judgment  below. 

Bardeen,  Mylrea  <&  Marchetti,  for  appellant. 

John  Livermore  and  C.  F,  Bldred,  for  respondent. 

Cassoday,  J.  [Omitting  other  questions.]  Exception  was 
taken  because  the  court  charged  the  jury  as  follows:  ''The  pre- 
sumption is  that  a  minor  child  living  with  his  father  and  using  his 
team  and  conveyance  in  and  about  the  business  of  such  father,  is 
acting  on  his  behalf  and  upon  his  directions,  until  the  contrary  is 
made  to  appear  by  the  evidence.  This  fact  established,  and  the 
burden  to  show  that  his  son  was  not  his  servant  is  imposed  upon 
the  father."    This  is  very  nearly  the  exact  language  of  Mr.  Justice 
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:ipi»p»0lkMii.of (law.    (We^o'iiil»ttnkiiiBM^nii''Mm  'Ae 

.;olHM(geiH8^aidmclioniloii|voBHm^'idialiat^bo  iMuilifidhoMBiiicbBtxihe 
son  was  engaged  in  his  father's  bngmaflB.  <jOniilbeia>litnu7,'ifte 
.  ooart!hKulipFCivioafid!y»U;i«aled(fthe^qinfetkm''*(ia82toivb^  son 

>wa8.ornrasiOOt;Uie  liJbhvs'suflevrsiiti  ftt'Jtbe  (timer  ol  itkBnmnidmtt,'^ 
i  aBiODuiueldOy"^'  mie(«fl.thelidi8pty;ed)ia8uortui  ttMtfMse/UHidMMBo#d- 
omgly  ih«diaiibmiM«d;it  (to  xtisei  j  U17  if Di  idib^ 

lor.iihe'TiQi^me  of  ommefrngrnKomhen  of :-tbe  figsiiiiiyutoiiaiidviiom 
MohaToh,  TniflKXMDidHno0  2Wi6hrtfae=avaalilift)iil4>r  omton'of xtfae^smiilj 
wiiih  i2hie>  ianoiidedge  isiid  «p|myviibifi)t  W  ittthsp^vifrvftboabObiebtDDQ 
by^the  fntfaer/mllibe  «egB]«ddd\tM'4riving  the  team  in  and  aboat  the 
business  of  the  father.  No  contract  of  hire  is  necessary  to  create 
the  relation  of  master  and  servant.  -Jtus  sufficient  to  create  that 
relation  that  one  charged  as  servant,  whether  a  son  or  person  in  no 
way  related,  is  peEiiuttod.liabitually..to.fiBB{arm  the  work,  driye  the 
team,  or  otherwise  to  act  as  a  servant  of  the  owner,  according  to 
the  circumstances  of  the  case,  'wfth^Hihe  knowledge  and  consent  or 
acqniescencBvof  the  JatJter>  or  ^wdthr<thaJiBoiKle<|gerfi«  acquiescence  of 
the  agent  in  general  charge  of  the  business  or  property  of  the 
owner;  in^tbe  absemce'T^f '^he  latter."  These  TOstrticfeianB  'present 
the  question  whether  the  evidence,  of  snch  prior  babitual  service 
.onthe^part  of.lLeni'y,  Jiis.,dri]djpg.J;Of«aQd..2«om.jchjaxQL«ii^^  his 
fathfir'&itBai]^  ia'<aeooidaaGe«ml]hfiihafiia«al.JiiriBi^^  or^eaBtom^iiif  the 
family,  with  the  knowledge  or  acquiescence  of  the  father,  and  then, 
in^iis^kbsonce,  of  the'61derdaoghfterm^eneTU"tih«rge'df*the  bnsi- 
ness  and  property,  •was-Bnfficient'to  jtiisWfy'lher  juryTil-fiiiaing^Aal 
at  the  time  and  place  in  question,  Henry  was  acting  as  the  servant 
of  his  father  and  m  tTietJoin^e  df^his'^mploymsent.  'After'at»refnl 
examination  of  all  the  facts  and*  oircamstances  .disclDsed  ini  die  re- 
cord and  of  the  authorities  cited  by  counsel,  we  are  forced  to  the 
.(Oonnluiion^hat  tlMteidiienseiisnaaffiDieiilniilbw  jho  sntaintjthB  ver- 
.dtctiAgainat  tiie:£atker  aBiwellias;ifafi«Mi. 

la^cnd'Y.  .I?«4ii,.26  :Be]UiJ^t.Ttt82,*aiAcd,  AbenuD  waB.tflHtB»l 
j  yaaBa:pastiiiia  ma)oruky,!thadia  iacai^atMB  mw9Lt'muir»mipm^  therioc- 
i  eafiion.iii  qiaostion ttookr this .  iathet^s cAeamrwiitliuULi  fimiamsimk'.rmnd 

ifft/minoniliiiiiigraUhvhtt  f6ith€Qr,naiidvi(ifd&  hifl  nBteraion<dia«Qh«B  he 
'ibad  f iar  f yBais >/been. tHtfom<to(mdd>  tto'ido/mifch  t  tiMe'lkn^vfadge  of  hU 
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Oarsej.T.  Stadler.. 

fathoi*..    In  IFtzy  v^  Powers,  57  Vt..  135,  cited,  tha  soa  was  twenty- 
eighfc  yeBra.of.a^Q^^nd  ttie.  oaaeis  otherwise  quite .  similar  to  the 
PennaylYaaia  case^    The  case  of  Maddux  y.  BrowUy  71  Me.  432,.  £L. 
G^  36*  Am*  Repv  336y  is  more  like  this,. for  the  son  was  a  minor,  but 
ha. was  nut  using  the  horse  and  carriage  in  his  father^s  business. at' 
the  time. 

That  tlvj  jury  were  jjistified  in  this  casein  finding  that  the  son 
was.at  the  time  actings  the ^eryant  of  the  father  andin  the  course 
o£  his  employment,  see  Hoverson  y^  Noker,  60  .Wis.  513;  QerhardL 
V.  Swaly,  57  Wis.  24;  Mulvshill  y.  Bates,  31  Minn.  364;  s.  c:,  .47* 
Am.  Rep,  796;  Bvans  y.  Danidson,  53  Md.  245;  8.C.,  36  Am.  Kep. 
400. 

By  the  Coubt. — The  judg;aient.of  the  Circuit  Court  is  affirmed. 
on  both  appoaki. 

Judgment  affirmed. 


Oabbbt  y.  Stadlbb.. 

(67  WiB(  (H0.) 

Contract  —  implied — to  pay  consulting  surgeon.. 

/t'coasalting  sarg^eoo,  w^o  at  th^  request*  of  the  *  attaBding  -  nacgBon  and .  wkh 
the  «onaeirt  oft  the  .parent  raadeiB  sarvioes  ta .  tha  patieaty  .may  recover  from : 
the  patieBt  although  the  att&adlng  sutgeoa.  had.. agreed  with  .the  [wtieat  to 
pajr  therefor,  but  witheiut  the  knowledge  of  the  consulting  surgeon. 


A 


CTION  for  servicer.     The  opinion*stat49the  case.     The  defend- 
ant had  judgtnent  below. 


Crosby  £  Pink,  for  appellant. 

C.  F.  Eldned,  for.  respondent 

Taylou^J.  The  appellant,  a  physician  and  surgeon,  brought 
hia  action  against  the  respondent  to  recover  for  medical  and  surgi^ 
cal  services  p^-formed  for  and  upon  the  person  of  the  respondent*. 
There  is  no  controversy  as  .to  the  fact  that  the  services  were  per- 
formed* by  the  appellant,  and' upon  the  person  of  the  respondent, 
nor  as  to  the  value  of  such,  services.  The  respondent  'aireges,  how- 
ever, as  .a  idefenae  to  the  action,  that  at  the  time  the  services  were^ 
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reDdered  one  Dr.  Fleischer  was  his  attending  physician  and  sur- 
geon, and  that  the  appellant  was  called  in  for  consultation  with  Dr. 
Fleischer  and  to  aid  and  assist  him  in  a  snrgical  operation  to  be 
performed  on  the  person  of  the  defendant;  and  he  further  alleges 
that  there  was  an  existing  contract  between  the  respondent  and  Dr. 
rieischer,  by  which  contract  Dr.  Fleischer  was  to  pay  for  any  as- 
sistauce  or  consulting  physicians  or  surgeons  he  might  need  in 
properly  treating  the  defendant  in  his  then  present  sickness;  that 
the  appellant  was  called  by  Dr.  Fleischer  to  attend  the  defendant 
and  to  assist  in  a  surgical  operation  which  was  proper  and  neces- 
sary in  treating  the  defendant;  and  insists  that  the  appellant  mast 
look  to  Dr.  Fleischer  for  his  pay.  There  is  not  a  particle  of  evi- 
dence \ix  the  case  showing  that  the  appellant  had  any  knowledge  of 
the  existence  of  the  alleged  contract  between  the  defendant  and 
Dr.  Fleischer  at  the  time  the  appellant  performed  the  services  fur 
which  he  demands  pay  from  the  defendant;  and  the  evidcDce  far- 
ther shows  that  the  appellant  was  called  in  for  consultation  and 
assistance  first  by  Dr.  Fleischer,  with  the  knowledge  and  assent  of 
the  d'  fendant,  and  that  he  was  present  at  the  surgical  operation  at 
the  request  of  the  defendant  himself.  Upon  this  evidence  It  seemis 
to  us  that  the  court  would  have  been  justified  in  directing  a  ver- 
dict for  the  plaintiff. 

If  he  was  not  entitled  to  have  the  court  direct  a  verdict  in  his 
favor,  he  was  clearly  entitled  to  have  the  jury  instructed  as  re- 
quested in  the  third  instruction  asked  by  him,  viz. :  *'  If  a  phj^sician, 
at  the  request  of  an  attending  physician,  renders  surgical  services 
to  a  patient,  even  if  there  be  an  agreement  between  the  attending 
physician  and  the  patient  that  he,  the  attending  physician,  shall 
pay  the  expense  of  the  surgical  services  of  the  consulting  physician, 
the  latter,  being  ignorant  of  such  agreement,  is  entitled  to  re- 
cover, under  an  implied  contract,  from  the  party  to  whom  and  for 
whom  such  services  were  rendered,  what  the  same  are  I'easonablv 
worth.''  Instead  of  giving  this  instruction,  or  one  in  substance 
like  it,  the  learned  Circuit  judge  submitted  the  case  to  the  jury  on 
the  theory  that  if  the  defendant  himself  had  reasonable  grounds 
for  believing  that  the  plaintiff  was  in  the  employ  of  Dr.  Fleischer, 
atid  that  the  plaintiff  so  understood  it,  then  he  could  not  recover. 
This  instruction  is,  in  substance,  that  if  the  plaintiff  and  defend- 
ant had  both  reasonable  grounds  for  believing  that  the  plaintiff 
was  in  the  employ  of  Dr.  Fleischer  when  he  performed  the  ser- 
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vices  for  the  defendant,  then  he  could  not  recover.  We  think  there 
T7a8  nothing  in  the  evidence  upon  which  this  instruction  could  be 
bised,  80  far  as  the  plaintiff  was  concerned.  There  is  nothing  in 
the  facts  proven  on  the  trial  that  tends  to  show  that  the  plaintiff 
supposed  he  was  in  the  employ  of  Dr.  Fleischer,  Ou  the  other 
nund,  all  the  evidence  tends  to  show  that  he  understood  that  he 
w  IS  in  the  employ  of  the  defendant,  and  that  he  had  no  reason  for 
b  lieving  that  he  was  in  the  employ  of  Dr.  Fleischer.  Whatever 
m:iy  have  been  the  belief  or  understanding  of  the  defendant  on  the 
subject,  such  belief  could  not  release  him  from  liability  to  the 
pluintifl  for  the  services  performed,  in  the  absence  of  any  evidence 
tjndi:ig  to  show  that  the  plaintiff  had  knowledge  of  the  contract 
between  him  and  Dr.  Fleischer.         • 

l*he  case  of  Shelton  v.  Johnxon,  40  Iowa,  84,  is  similar  to  the 
one  at  bar;  but  the  facts  set  up  in  the  answer,  to  which  a 
demurrer  was  sustained  in  favor  of  the  plaintiff,  were  more 
favorable  to  the  defendant  than  the  facts  proved  in  the  case 
at  bar.  In  holding  that  the  facts  set  out  in  the  answer  did 
not  constitute  a  defense,  the  court  say:  *•'  Where  a  party, 
knowingly  and  without  objection,  permits  another  to  render 
service  for  him  of  any  kind  whatever,  the  law  implies  a  prom- 
ise to  pay  what  the  same  is  reasonably  worth.  If  the  plaintiff 
bad  be<'n  called  to  visit  defendant  by  one  having  no  pretext  of 
agency  or  authority  to  do  so,  and  defendant  had,  without  objection, 
received  the  services  of  plaintiff,  tlie  law  would  imply  a  contract  to 
pay  for  them,  if  this  is  the  rule  where  no  authority  whatever  is 
conferred,  why  is  it  not  also  the  rule  where  a  limited  authority, 
finch  as  that  set  forth  in  the  answer,  is  conferred?  The  answer 
admits  that  Findley  was  authorized  to  call  plaintiff  to  defendant's 
residence  for  the  purpose  of  consultation.  It  alleges  that  the  consul- 
tation was  for  the  benefit  of  Findley,  the  attending  physician,  and 
was  to  he  at  his  expens*\  It  arlmits  also  that  the  plaintiff  did  not 
know  of  this  arrangement  between  defendant  and  Findley.  The 
understanding  between  the  defendant  and  his  attending  physician 
introduced  into  the  transaction  an  element  unusual  and  exceptional, 
VIZ.,  that  the  consultation  should  be  for  the  benefit,  not  of  the  in- 
valid, but  of  the  physician;  and  as  a  consequence  of  this  agreement, 
the  promise  which  the  law  implies  is  shifted  from  the  defendant  to 
his  physician.  Now  as  the  effect  of  this  agreement  is  to  produce 
results  unusual  in  their  nature,  the  plaintiff  ought  not  in  justice 
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tflk'faB  bound:  byvit,  uBlew.IieN  had.  knowledge  o£  if  In.  tkift 
tko  ansiror  ^kawiedi  thbi  Pin^ey^  ,tl>A..atfc«nding,ph jsiciaoy.  had  beea 
yeTynuich.critioised.  for:hia  treaijnani;  o£.tiift.dafendaDJb  and  hk- 
ftaiilj,  in  which  twe  deaths  had .  oocnrred  while  he  wjia  treating 
them»  aad  that  Findley  proposed  tbe<  oaliing  in.  of  .the.  consnlting 
phs^sioian^.athia  own  iexpense^  foriihe^pnrpoBe  of.  showing  that  his 
ppscticewaai proper  and  not  subjeot^o. such  ciriiiicisDL;^d  for  that 
reason: the  chttm: made  by  the  d^efendaivt;  that.  ha.BhDQld<not  be* 
cburgBd.) wiUk.  the  . expense  o£  oonsoUation, Md^a.more  plaoBible 
gmnnd  to  support  it  than  in  .tha  oase^.at  ibar,  .wikever  the-  evidence 
sknwsithafk  calling,  in  the  servieesi  o£  tbsr  consniUng  pdiysieian  was 
QoULjdim  the  ^ benefit^  aadi  naeeasaryj  f or  the  proper,  treatment;  of 
the  defendant. 

A  similar. niliixg^WiiS'madef in  a<casedn  thd-saom^. courts 4n  iaTor 
of  thetsei'Vftoes  of. attorneys  who  were: biHiog^t.inta the  case  at  the 
rvquQst.  o£  one  of.  th0defendanits^«who  waes  also;  an.  attorney  and  had 
a^preed.to  di^feDdi  the  action  andi  pay  all.  aiitomey's  .  feesi  The 
de&ndanta'fwere  ?alL  held  liable  to<  pay 'for  the  8erFixiai.of .  the  assist- 
ing attorneys^*  on  the  ground  that  the  :6eEyiGe&  wece  performed  for 
the  defendants,  with  their  It^owl^ge  and  consent/ the.  asfiisting 
alitorneys  noii.knowing  pf  the  agreement  existing^  be  tw^ea  them  and 
the  uttornay  wfaiD  waa  their  co-defendant. .  S&exMadrturg^Y.  Buddich, 

aa  lowas^  .ail. 

Whethier  i^he  rule  of.  liability  be^  as  .broad  .as^sri^ated.by;  thaleacned. 
court  in.the  iiEst.oase.above>:cited^,iti.iaiCertainly ^  biroad«  enou^^  to. 
cover  a11icas6a;whiere:  the  secricar  is>  pemf armed  for  the.  peraonal 
comfort  XMT  convenienoe.  of  the  party  with  his.conaont  .and  without 
obj/eddou;  on  notfcot  that  such  serviceis.tOibeip^.for:  by jsome. other 
peraon.  As  the  lasF  in  such^  caseimplies  a  promise  to  pay  what  the 
serviee.'  is. .  reasonably ;  worth,  ou  the .  p^t :  of.  the .  person,  for  whom 
such  service  is  perfoomed^  sack  implied,  promise  miOstbe  oyercome 
by  evidence  showing  that  the  ppraon  perfocming^^thee  service,  knew 
thht  there: was  a  different ^avraugementr for. tho>  p^ypient  of  such 
scryioovto  which  heexpressly  os.  impliedly  ^assented; 

Thi&nxle  iSi.peeoltarly  applicabLa<to.tho:seiiviQ0  o£.a  physician. 
We  think) wB)arerguBtified;intaisufliiing: thaii.it.. isnqfjite.  exceptional 
f^o'tfaeinenBbftrariO^.that.pnitesaiott  to. nndagtata; thei  treatioeiit  of 
theicp^fciBntsfOfniapeflnal  contiaots^by  whidi::th&^/ara  ta  hoi.paid.a 
Bom:  iur  gro8Br.a»iiri  by^  whochti  tfaay'  biad::  tkamBelveftj  peraenaily 
withrtheir  paideutsriio  pajrffoiriawfmaedddiamfllanQefin.thel  pfnper 


JANUARY  TERM,  1887.  881 

Sckiiltz  Y.  Chicago  ftnd  Northwestern  HailnMul  Company. 

treatment  of  the  case;  and  when  such  a  case  doea  occur  in  the 
profession,  it  is,  as  said  by  the  learned  coort  in  the  case  above 
cited,  an  nnusual  and  exoq>tional  case,  and  one  of  which  another 
physician  called  in  consultation  or  otherwise  is  not  boand  to  inform 
bimself  before  rendering  the  required  senrice.  If  the  exceptional 
contract  is  to  bind  the  consulting  or  assisting  physician,  it  mnst 
be  brought  to  his  knowledge  before  his  sexvices  are  accepted  by  the 
}iatient;  otherwise  it  can  hare  no  weight  in  detemoiining  the  liability 
of  the  patient  to  pay  &r  the  service  performed  by  such  physician. 
See  also  upon  this  snbject^  Janus  v.  Bixby,  11  Mass.  34k,  36  and 
the  other  cases  cited  by  the  counsel  for  the  appellant  in  their  briel 
By  thb  Coubt.  —  The  judgment  of  the  Circuit  Oourt  is  reversed 
and  the  cause  is  remanded  for  a  new  trial. 

Jtidgjjunt  reversed  and  cause  remanded. 


ScHULTZ  V.  Ohicaoo  akd  Nobthwbstbbk  Saxlboad  Co. 

csrwis.  810.) 

Ma$Ur  4md  urwmt  —  rcdiroad  —  negiigethee  —  eoal  failing  from  tender  — 

OMumption  of  riik — co-seroanU, 

A  railroad  track- walker  8ii«d  the  companj  for  personal  injuries  by  €ke  tell  at 
a  lump  of  eoal  from  a  tender  on  which  it  was  careleaslj  piled  up.  His  own 
teatimonj  showed  that  he  knew  the  habit  of  thns  OTerloading  tenders  and 
had  seen  lamps  of  coal  on  the  track.  Hdd,  that  he  could  not  recover,  (1)» 
because  he  assumed  the  risk;  (2)  because  there  was  not  necessaiilj  any  neg- 
ligence in  this  manner  of  piling  the  coal;  (8)  because  the  coal-heavers  and 
firemen  were  fiBlIow-servants  with  the  track-walkefs. 

ACTION  for  personal  injuries  by  negligence.    The  opinkmstatos 
the  case.     The  defendant  had  judgment  below. 

Winsor  dk  Winsor,  for  appellant. 

Jenkins,  Winkler  and  Fish  dk  Smxtk,  for  respondent. 

Ouiosr,  J.  The  plaintiff  had  been  in  the  employment  of  the 
defendant  company  as  track-walker  from  Elroy  to  Kendall,  whose 
business  it  was  to  go  over  the  track  and  see  that  everything  was  in 
ovder^  and  if  any  thing  was  out  of  order  to  fix  it,  or  if  dangeiona, 
to  stop  the  trains.  He  had  been  thug  employed  about  six  months. 
Vol.  LVIII  — 111 
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but  had  been  employed  along  this  portion  of  the  track  about  othor 
business  of  the  company  about  four  years,  and  was  well  acquainted 
with  the  passing  of  the  trains  and  the  management  of  things  gen- 
erally along  that  portion  of  the  track.  On  the  night  of  the  22d  of 
April  he  started  about  six  o'clock  in  the  eyening  to  walk  his  route 
or  beat  from  Elroy  to  Kendall  and  when  he  had  arrived  near  Ken- 
dall he  found  a  bolt  out  of  place  and  stopped  to  fix  it;  and  while 
so  engaged  he  saw  the  train  coming  out  of  Kendall,  and  he  waited 
until  it  came  about  three  lengths  of  a  rail  from  him,  and  then 
he  stepped  off  the  embankment  and  down  toward  the  water  of  a 
mill-pond  there,  about  six  or  seven  feet.  The  track  came  within 
a  little  over  three  feet  from  the  top  of  the  embankment,  and  there 
the  bank  sloped  down  to  the  water,  and  it  was  level  at  the  bottom 
a  short  distance  from  the  water.  While  he  was  thus  standing  on 
the  fireman's  side  of  the  engine  he  looked  into  the  engine  as  it 
passed  and  saw  the  fireman  doing  something  in  tho  c:ib,  and 
when  the  tender  was  passing  him  he  saw  a  dark  object  full  or  was 
thrown  from  it,  and  it  struck  him  in  the  side  and  injured  him  quite 
severely.  He  fell  down,  and  was  helpless,  and  was  assisted  to  Ken- 
dall. He  saw  near  where  he  lay  a  piece  of  coal  about  the  size  of  a 
man's  soft  hat,  and  it  appeared  that  that  was  what  hit  him,  and  that 
probably  fell  from  the  tender.  He  saw  that  coal  on  the  tender  was 
above  the  top  of  it  before  the  train  reached  him.  He  had  seen  pieces 
of  coal  lying  along  the  track,  and  knew  that  coal  sometimes  fell  from 
the  tender.  Kendall  was  the  regular  station  for  loading  coal  tx) 
last  to  Baraboo.  In  the  course  of  his  business,  he  had  usually  met 
about  eight  freight  trains  and  three  or  four  passenger  trains  per 
day  on  that  part  of  the  track.  It  was  about  eight  o'clock  that  even- 
ing when  the  accident  occurred,  and  it  was  not  very  dark,  but  he 
had  a  lantern.  He  had  before  seen  coal  above  the  top  of  nearly 
every  tender  that  passed  on  the  road,  but  had  never  known  coal  to 
fall  of!  in  this  way  before.  The  same  train  usually  parsed  him  every 
day.  The  fireman  usually  loads  at  Kendall  what  he  thinks  is  suf- 
ficient coal  for  the  run.  This  is  substantially  all  the  testimony  of 
the  plaintiff  and  other  witnesses  for  him. 

The  plaintiff  sought  to  prove  what  had  been  the  customary  way 
of  loading  coal,  as  to  piling  it  up  above  the  top  of  the  tender,  about 
that  time  and  for  two  or  three  years  before.  This  was  objected  to, 
and  the  objection  sustained.  At  tlie  close  of  the  plaintiff's  testi- 
mony the  Circuit  Conrt  granted  a  nonsuit  in  the  case. 
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1.  Was  it  error  to  reject  the  testimony  offei*ed  as  to  the  habit  or 
custom  of  the  company  in  respect  to  loading  the  coal  so  as  to  be 
above  the  tender,  or  as  to  piling  it  up?  It  is  not  contended  by  the 
learned  counsel  of  the  appellant  that  such  evidence  was  proper  for 
the  purpose  of  showing  negligence  in  this  particular  case;  but  it  ift 
contended  that  it  was  proper  to  show  such  general  habit  or  custom 
for  the  purpose  of  showing  notice  to  the  company  of  such  common 
and  customary  negligence,  which  ought  to  have  been  in  some  way 
corrected,  and  of  showing  that  the  company  had  affirmed,  approved 
and  assumed  the  negligence  of  its  employees  in  this  respect,  and 
made  their  negligence  its  own.  In  other  words,  that  the  company 
had  assumed  all  the  responsibility  and  liability  for  the  risk  of  such 
negligence.  For  such  purpose,  this  evidence  would  have  reacted 
upon  the  plaintiff  to  defeat  his  action;  for  the  same  evidence  would 
have  shown  his  own  actual  knowledge  of  such  a  common  risk  of 
his  employment,  and  that  he  as  well  as  the  company  had  assumed 
them.  If  it  was  negligence  in  the  company  to  have  tacitly  allowed 
the  continuance  of  such  a  customary  way  of  loading  its  cars  after 
presumptive  notice  of  it,  equally  so  and  more  was  it  negligence  of 
the  plaintiff  to  continue  in  such  a  dangerous  employment  after  act- 
ual knowledge  of  it,  and  he  certainly  had  superior  means  of  knowl* 
edge.  Hughes  v.  W.  £  St.  P,  R.  Go,  27  Minn.  141;  P.  &  0.  R. 
Co.  V,  SentmeyeTy  92  Penn.  St.  280;  8.  c,  37  Am.  Sep.  684;  JVay- 
lor  V.  0.  di  If.  W.  R.  Co.,  53  Wis.  664:  Hohbs  v.  Stauer,  62  Wis. 
110;  Balhu  v.  C.  &  N.  W.  R.  Co.,  54  Wis.  269;  Leary  v.  B.  £  A. 
R.  Co.,  139  Mass.  584;  Gibson  v.  J^ie  R.  Co.,  93  N.  Y.  453;  s.  0., 
20  Am.  Rep.  552. 

The  testimony  of  the  plaintiff  was  that  he  had  seen  the  tender 
overloaded  (as  claimed)  in  this  way  often  before,  and  had  stepped 
aside  and  let  the  train  pass  as  in  this  instance,  and  that  he  had  seen 
pieces  of  coal  on  the  track  within  his  route  or  beat,  and  that  way 
of  loading  the  tender  was  nearly  always  and  invariably  so.  If  there 
was  in  this  way  of  loading  any  such  risk  or  hazard  or  danger  to  be 
anticipated  or  apprehended  in  this  employment,  by  continuing  in 
it  without  complaint  or  objection  he  assumed  such  risk  and  hazard ; 
and  he  certainly  could  not  recover  if  he  happened  at  some  time  to 
be  injured  by  such  a  customary  mode  of  loading  the  tender  with 
coal.  First,  then,  by  his  own  evidence  and  by  the  above  authorities 
and  the  commonly  accepted  law  upon  that  condition  of  the  case, 
he  ought  not  to  recover,  and  the  nonsuit  was  proper. 
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2.  Was  it  xK^ligenCiB  <st  i\w  coaspanj,  e^en  if  tiiej  know  of  sueli 
a  cdisiioBuuy  iBeih<i»d<of  ieadiDg  the  ieadecson  ibeir  road?  SdcIl 
iui  aoeideBt  liad  oe^^ex  ha[^ned  before  firam  sach  a  eaofle.  It  wai 
a  very  .gtron^  And.  ALnefit  HAaeooTzn  table  accident.  It  wae  cobuimiq 
to  load  the  teader  in  tiut  vay,  and  it  may  li&ve  been  iictaally  oec- 
edsary  in  arder  to  pnovid^  oeal  ettongh  to  last  to  the  aext  eoal  afca- 
thon.  Is  it  jsksgligBBce  to  pile  or  heap  ap  the  ooal  abo^e  the  dead 
le^eL  of  the  top  of  the  tender  f  In  this  waj  ooal  bad  always  been 
canied  witkoaiaiijiiam^ger  ef  aceideBL  The  plaintiff  bad  ne^er 
expected,  ieared^  or  apfneheaded  any  dao^^  from  it^  or  he  woold 
have  been,  sxae  to  be  ecit^f  the  ^ivaj  whea  a  tcaifi  passed^  or  .^poit 
the  eoiplojraieBt  of  track-walker.  Oan  tius  Ax^urt  say  in  this  case, 
as  A  matter  4ii  lav^  that  this  way  of  loading  the  tender  was  or  is 
ipiio/acio  negii^ent. 

^^igQ>^<^  i^  ft  qnestkoi  <3if  iaw  when  the  laotsare  nndiq^otod  as 
in  this  case.  It  might  make  a  isadical  change  in  the  size  and  capa- 
city of  iheieoder  or  in  the  distanoe  between  ixial  and  wood  stations, 
if  tb£  eoal  or  wood  must  not  be  piled  or  heaped  up  above  the  level 
of  Ihe  top  of  the  tendac.  It  would  seem  reasonable  to  pat  ^m  the 
tender  all  the  ^eoal  or  wood  it  oould  safely  cairy,  ev«n  above  the 
top,andif  by  chazkoe  Hur  by  ihe  |arriag  of  thenar  over  a  vaaghfioad 
one  single  pieee  of  ooal  or 'stiok  of  wood  sbonld  fall  off  and  injnfe 
an  emplogpne  who  knows  all  abont  this  asual  way  of  laadiag  the 
tender,  and  if  he  should  notwith  standing  place  himself  so  near  the 
side  of  the  cai»  as  to  be  injarod  by  it,  it  would  aeem  to  he  a  mere 
mischaiiQe  or  aocidoit,  out  of  the  oonunon  course  of  things,  and 
against  which  the  company,  in  the  exercise  of  common  care  and 
prndemce  oo*  of  .sueh  caro  as  all  other  railway  companies  €senoise  in 
sneh  a  case,  is  not  jrequired  to  provide.  The  aet  of  nef^^genee 
complained  of  lis  ihe  piling  ef  the  eoal  up  above  ike  top  4if  the 
tender.  We  oanaot  iand  <lare  not  say  that  this  was  negUgence  ^ar 
se.  The  company  provided  sale  Bsachinery,  and  the  oaia  were 
managed  with  i^are,  nod  the  road-bed  was  perfect,  and  no  aom- 
plaint  is  made  of  any  thing  eke,  oxeept  that  the  «eoal-heaffer  At  the 
station  or  the  fireman  crowastoi  or  piled  up  the  oqsI  <eii  the  t4ender 
in  the  very  way  that  this  plaintiff  had  always  •observed,  sad  tlntt 
all  tendecs  were  loaded,  and  vithont  a  single  aoeidient  from  auch 
canse  bcfioro  this.  This  case,  in  this  respect,  falls  witinn  the  pria- 
ci]Ble  of  a  mere  aoeidient,  ooeurrupig  uaexpeetedly  and  dmast  nnac- 
coantably  from  a  eommon  eouine  of  things  in  which  it  had  never 
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happened  before  and  is  not  likely  to  happen  again,  sad  is  aAtriim- 
tableto  a  cause  not  nstrally  and  seaereelj  ever  followed  byioeh  a 
conseqnence.  The  case  in  this-  respeet  also  fails  witMnr  the  deeiaiim 
of  a  similar  class  of  cases  of  unexpected  asd  nHucnnl  acciclenls 
where  no  recoYerj  can  be  bad,  as  in  Morrison  v.  P.  3  V.  C^n$i. 
Co.,  44  Wis.  406;  Sleffen  v.  C.  dt  N.  W.  S.  (*.,  4ff  Wis;  im;  and 
Sorenstm  r.  Menasha  P.  S  P.  Cb.,  56^  Wis.  33^. 

For  thia  reason  also  we  think  that  the  nonsuit  was  propeviy 
granted; 

3.  We  do  not  think  that  this  way  kA  loading  the  tender  with 
coal,  howeyer  connnon  or  inTariable,  was  notice  to  the  eompaoiy  of 
sutdi  act  or  neglect  as  one  of  danger,  hazard  or  negligeace,  so  as  to 
make  the  company  Kable.  For  that  purpose  the  company  nrast:  be 
presumed  to  know  that  the  act  was  one  dangerous  in  itself,  or 
from  its  dangerous  consequences^  or  from-  its  liability  te  injure 
those  persons  who  should  stand  near  the  track  of  the  road.  But 
this  the  company  or  anybody  else  did  not  know,  and  could  not 
know  until  some  such  unusual  accident  as  this  had  happened. 
The  company  might  know  that  this  was  the  usual  method  and 
way  of  loading  the  tender,  and  not  be  liable.  It  must  also  know 
that  it  is  dangerous  in  itself  to  do  so,  or  that  it  is  liable  to  produce 
injury  to  others.  But  no  one  ever  dreamed  of  such  a  consequence 
as  happened  to  the  plaintiff  in  this  instance.  In  such  knowledge 
as  the  company  had,  or  was  presumed  to  have  had  from  its 
usual  occurrence,  there  was  no  duty  involved  to  discontinue  such 
a  way  of  loading  the  tender,  and  from  it  no  liability  for  its  neglect 
of  duty  could  possibly  arise,  for  the  company  did  not  know, 
and  had  no  reason  to  know,  that  it  was  its  duty  to  discontinue  this 
practice,  and  did  not  know  that  it  was  unsafe.  Aside  from  this 
knowledge  of  the  company,  the  company  had  not  assumed  any 
liability  for  the  acts  of  its  servants,  and  from  such  knowledge  as 
the  company  might  be  presumed  to  have  had  of  the  practice  because 
it  was  common  and  invariable,  we  do  not  think  the  jury  would 
have  had  any  right  to  find  that  it  had  assumed  this  act  or  practice 
of  its  servants,  that  was  never  before  found  to  be  hazardous  or  dan- 
gerous. 

This  car  was  loaded  in  this  manner  by  the  coal-heaver  or  fireman, 
as  the  co-employees  of  the  plaintiff.  Their  grade  of  employment 
was  no  higher  than  his.  There  was  no  proof  that  they  so  acted  as 
the  representatives  or  under  the  orders  of  the  company.    If  there 


886  wiscoiNSiN. 


Schultz  ▼.  Chicago  and  Northwestern  Railroad  Companj. 

was  negligence  in  this  particular  case,  it  was  the  negligence  of  the 
plaintiff's  fellow-servants  and  not  of  the  company,  and  the  plaintiff 
therefore  was  not  entitled  to  recover,  according  to  numerona  Bimilar 
cases  in  the  court,  which  from  their  great  number  need  not  be 
specially  cited.     For  this  reason,  also,  the  nonsuit  was  proper. 

Many  other  cases  might  be  cited  applicable  to  this  case;  as  where 
An  employee  remains  in  the  business  or  employment  after  he  obtains 
knowledge  of  its  risks,  he  cannot  recover  for  an  injury  arising 
therefrom.  KelUy  v.  O.y  M.  d  SL  P.  R.  Co.,  63  Wis.  74;  or  as 
where  an  employee  in  a  lumber  yard  is  assisting  in  piling  up  lam- 
her  that  is  slippery  and  liable  to  fall,  and  that  a  slight  jar  would 
oause  to  fall  upon  him,  and  he  is  injured  by  the  pile  filing,  he 
cannot  recover.     Hoth  v.  Pei&ra,  65  Wis.  406. 

[Minor  point  omitted.] 

By  thb  Goubt. — The  judgment  of  the  Circuit  Court  is  aflirmed. 

JudffmerU  affirmed. 
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ACTION 
By  State.]    8u  CoKSTmrnoNAL  Law,  590. 

AGENCY. 

Foreign  agent — ^personal  liability.]  On  a  contract  of  affreightment,  exeeated 
hj  a  foreign  agent,  bat  disclosing  the  fact  of  the  agency  and  the  name  of 
the  principal,  the  agent  is  not  personally  liable.  Mawry  y.  Banger  (88 
La.  Ann.  486),  197. 

See  Banks,  728;  Etidekcb,  662;  Nbootiablb  XKaTBUMSNT,  889;  Pabsmt 

AMD  Child,  875. 

ALIENATION. 

Restraint  on.]    See  Will,  092. 

ANIMALS. 

Property  —  dogs.]  No  action  lies  for  negligently  killing  a  dog.  JemUom  t. 
SouthweeUm  Railroad  (75  Ga.  444),  470. 

ASSIGNMENT. 

Doable,  of  ohoaein  aotion —  rights  of  assignees.]  The  bona  fide  purchaser 
of  a  chose  in  action,  with  authority  to  collect,  takes  it  subject  to  the  claim 
of  one  to  whom  the  owner  has  previously  assigned  a  part  interest  in  it* 
for  a  Talid  consideration.     Fairhanke  v.  Sargent  (104  N.  Y.  108)>  490. 

See  CoiTTRACT,  598;  Insurancb,  848. 

ASSIGNMENT  FOR  CREDITORS. 

1.  Oondition  for  release— for  return  of  surplus.]  An  assignment  for  creditors, 

with  preferences,  providing  (1)  for  the  pro  rcUa  payment  of  the  other  cred* 
itors  in  full  satisfaction  and  release,  and  (2)  for  the  return  of  any  surplus 
to  the  assignor,  is  void  on  both  grounds.  Oreeley  ▼.  Dixon  (21  Fla.  413), 
078. 

2.  Void  conditions.]    An  assignment  for  creditors  is  void  for  providing  that 

no  creditor  shall  participate  unless  he  accepts  his  share  in  full  satisfaction, 
and  for  not  designating  a  time  within  which  they  are  to  come  in,  and  for 
providing  that  the  trust  shall  be  administered  and  dosed  under  the  super* 
vision  of  the  assenting  creditors.     OoUier  v.  2>ae<i  (47  Ark.  807),  758. 

See  (JoMFLiCT  OF  Laws,  829. 
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ATTORNEY  AND  CUENT. 

Deposit  of  olienfi  iiioii«y  in  attoni«y*8  name —liability  for  loaa.]  Where 
an  aHomey  deposits  his  client's  moneys  in  a  solvent  bank,  in  his  own  name 
in  a  separate  account,  bat  with  no  indication  of  the  trust,  he  is  liable  for 
loss  by  the  subsequent  insolvency  of  the  bank,  notwithstanding  he  was 
prevented  from  transmitting  the  moneys  by  garnishment  proceedings 
against  him.    NaUn&r  v.  Dolan  (108  lad.  500),  61. 

ATTORNEY. 

DItbarmettt  —  city  attorney.]  The  respondent  was  a  salaried  attorney  of  the 
city  and  county  of  San  Francisco,  having  control  of  all  its  litigations. 
During  his  term  of  office  he  appealed  from  judgments  rendered  against  it 
in  certain  cases  in  which  he  had  no  personal  knowledge  of  the  qnastions 
involved.  After  the  expiration  of  his  term  he  agreed  with  the  attorney  for 
the  adverse  parties,  for  a  pecuniary  consideration,  not  to  be  retained  in 
those  cases  by  the  city  and  county.  Meld,  nnprofessional  conduct  for 
which  he  should  be  temporarily  disbarred.  In  re  C&wdery  (60  Gal.  32^  545. 

8m  CaiHiKAL  Law,  661,  Libh.  ak d  Blamdeb,  674;  PABTHBBSHiP,  17. 

AUCTION. 

firidMice  to  ▼ary  condition.]  As  between  the  seller  and  the  purchaser  of 
goods  sold  at  auction,  evidence  is  admissible  to  vary  the  conditions  of  the 
sale  publicly  stated.    MUchtU  v.  ZimMnnan  (1(»  Penn.  St  188),  715. 

BAGGAGE. 
^SmCabbisb,  468. 

BAIL. 
Ses  ObimxhaIm  Law,  181. 

BAIliMENT-. 

Negligence— burden  of  proof.]  In  an  action  for  the  defendant's  negOgenoe 
in  suffering  a  note  given  to  him  for  collection  to  be  barred  by  the  statute 
of  limitations,  there  is  no  presumption  that  he  was  to  have  compensation, 
and  the  burden  of  proof  is  on  the  plaintiff  to  show  his  liability.  Kinehe- 
loe  V.  Priest  (89  Ma  240),  117. 

BANKS. 

Collections  —  agency  —  negligence.  ]  A  bank  receiving  for  collection  a  check 
on  a  bank  at  another  place,  and  Intrusting  it  directly  to  that  bank  for  pay- 
ment, is  liable  to  the  depositor  for  loss  by  the  failure  of  the  dnwee. 
MerehatU^  National  Bank  of  Philadelphia  v.  Goodman  (109  Penn.  St.  423), 

BETTING. 
See  CRiMnr AL  Law,  688. 

BIGAMY. 
See  Crimtn  AL  Law,  670. 
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BOND. 

Oondltioiial  ilgBliig  by  surety.]  Where  a  pablie  ofltov  proeuMd  iha  ngna- 
tuoB  of  sureties  on  his  official  bond  on  the  assozanoe  that  he  would  pro- 
cure  certain  others,  which  he  failed  to  do,  the  signers  cannot  evade  lia- 
bility if  the  obligee  had  no  notice  of  the  condition  and  the  bond  was  com- 
plete in  form.     Carroll  County  ▼.  Buggies  (69  Iowa,  269),  228. 

CABRIEB. 

1.  Baggage —  deUvery.]    The  plaintiff  travelled  a  part  of  the  waj  to  her  des- 

tination by  the  defendant's  railroad,  and  on  the  next  morning  resomed  her 
lonte  by  another  oonneotlng  road,  which  used  the  same  baggage-ioom  and 
platform  as  the  first,  her  tnink  remaining  in  the  baggage- room  all  night, 
and  she  retaining  the  cheek;  before  the  train  on  the  seoowi  road  left,  an 
employee  of  the  first  took  the  check,  agreeing  to  plaee  the  tmnk  in  proper 
poeitioik  for  transportation;  but  on  reaching  her  deettnation,  it  was  discov- 
ered that  it  had  not  Ixsen  put  on  board  the  train,  and  it  was  never  found. 
Hdd,  that  the  defendant  was  liable.  Borne  BaUroad  v.  Wimberlg  (75  Ga. 
816),  468. 

2.  Oontrflmtory  negligence — passenger  on  freight  train.]    A  passenger  in 

the  caboose  of  a  railway  freight  train,  on  the  stopping  of  the  train  a  quar- 
ter of  a  mile  short  of  his  destination,  got  up  to  walk  to  the  door  and  was 
thrown  down  and  injured  by  the  sudden  backing  of  the  train.  JSeld,  that 
his  negligence  prevented  his  recovery  of  damages.  Hdrri$  v.  Hdnnibal 
<md  ^.  L(mia  BaUroad  Co,  (89  Mo.  288),  111. 

3.  Negligence  —  concmrrent.]    Where  a  railway  passenger  is  injured  by  the 

concurrent  negligence  of  his  carrier  and  another,  ike  negligence  of  his 
carrier  is  not  imputable  to  him.  JSokab  v.  New  Orleans  and  CarroBton 
BaUroad  Co.  (88  La.  Ann.  IBS),  177. 

4.  PotftiBg  infant  trespasser  off  train.].   A  boy  seven  years  old,  without  the 

fanlt  of  his  parents,  wandered  to  a  zaiload  station,  entered  a  passenger 
train  and  was  carried  to  a  distant  station,  where  the  conductor  put  him 
off,  leaving  him  in  charge  of  no  one,  and  giving  no  instructions  concern- 
ing him.  The  child,  left  to  himself,  went  upon  the  track  near  a  highway 
crossing,  where  he  could  be  seen  for  three-fourths  of  a  mile  by  persons  in 
ehaige  of  a  train  coming  from  the  south.  A  freight  train  moving  north 
ward  in  the  day-time,  on  an  ascending  grade,  where  it  could  easily  have 
been  stopped,  ran  upon  and  killed  the  child.  Held,  that  the  railroad  com- 
pany  was  liable.  Indianapolis,  etc.,  Bailway  Co,  v.  Pitzer  (109  Ind.  179), 
887. 

6.  Raihoad— free  p«Mi*- limitation  of  liability.]  Annas  r.  2iUwaMhee  and 
Nartham  BaUroad  Company  (67  Wis.  46),  848. 

6  — —  passenger  riding  on  engine.]  One  who  by  permission  of  the  engineer 
of  a  freight  train,  acting  as  conductor,  takes  passage  on  such  train  and 
pays  fare,  is  entitled  to  the  privileges  of  a  passenger,  although  the  engin- 
eer has  been  forbidden  to  receive  passengers  on  the  train,  provided  the 
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passenger  does  not  know  of  such  rales.  Eanmm  v.  Man^fiM  Ba&wa^ 
and  TrantportaHon  Company  (88  La.  Ann.  Ill),  162. 

7.  It  is  not  negligent  in  such  passenger  to  ride  on  the  looomotiye  hj  <Urecticai 

of  the  engineer-conductor.     Id. 

8.  Sleeping  oar  company — duty  as  to  passengera'  afibota.]    Lewi»  v.  Iftm 

York  Sleeping  Ca/r  Co,  (148  Mass.  269),  1^, 

See  Railroads,  207. 

CHATTEL  MORTGAGE. 
See  MoBTOAOE,  280. 

CIVIL  DAMAGE  ACT. 

Oontrilmtory  negUganoa.]    In  an  action  by  a  wife  under  the  civil  damage  act, 

for  furnishing  intoxicating  liquors  to  her  husband,  it  is  not  proof  of  con- 

tributorj  negligence  to  show  that  she  was  in  the  habit  of  letting  him  have 

portions  of  his  wages  previously  deposited  with  her,  having  reason  to 

believe  he  would  spend  them  for  such  drink.    Huff\,  AuUrnan  (60  Iowa, 

71),  218. 

CONFLICT  OF  LAWS. 

1.  Assignment  for  creditors.]    An  assignment  for  creditors,  with  preferences, 

made  in  New  York  by  a  debtor  living  there,  and  valid  there,  will  be  held 
valid  in  Michigan  although  the  Michigan  statute  prohibits  preferences. 
BuOer  v.  WendeU  (57  Mich.  62),  829. 

2.  Death  by  negligence.]    An  action  cannot  be  maiutained  in  Massachusetts 

against  a  railroad  corporation  operating  its  road  as  a  continuous  line  in  that 
Stat«  and  in  Connecticut  under  the  laws  of  both,  for  the  death  of  a  person 
caused  by  the  negligence  of  the  corporation  in  Connecticut,  the  laws  of  the 
latter  State  not  affording  the  like  remedy.  Davie  v.  New  York  S  Nem 
England  Railroad  (143  Mass.  301),  138. 

CONSTITUTIONAL  LAW. 

1.  Action  by  State  —  waiving  tort  and  suing  in  aasmnpsit.]  Money  was 
deposited  in  bank  by  a  tax-collector,  to  the  credit  of  "I.  H.  Vincent, 
treasurer,"  and  checked  out  by  him  in  the  purchase  of  exchange  on  New 
York,  the  draft  being  made  payable  to  himself  as  treasurer,  and  indorsed 
in  the  same  way.  The  indorsee  knew  that  Vincent  was  State  treasurer. 
Held,  that  the  indorsee  was  chargeable  with  notice  of  the  official  character 
in  which  the  treasurer  held  the  funds,  and  applying  the  money  in  payment 
of  an  individual  indebtedness  of  the  treasurer  to  him,  he  liecame  liable  to 
the  State  in  an  action  for  money  had  and  received.  Wolffe  v.  State  (79  Alt. 
201),  500. 

2.  Contempt  —  refusal  to  produce  books  before  legislative  committee.]  A 
standing  committee  on  elections  of  a  house  of  the  legislature,  with  power 
to  send  for  persons  and  papers,  may  command  a  clerk  of  a  court  of  coou 
mon  pleas,  having  custody  of  a  poll-book,  to  produce  it  on  an  investiga- 
tion, although  this  may  involve  the  removal  of  the  book  to  another  conn^ 
than  that  of  his  office,  and  on  his  refusal  such  house  may  commit  him  foi 
contempt.     Ux  parte  Dalton  (44  Ohio  St.  142),  800. 
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3.  Bz«mption —  wages — waiwr.]  The  oonstitution&l  exemption  of  wages 
from  garnishment  may  not  be  waived  as  to  all  future  wages.  Oreen  v. 
Watscm  (75  Qa.  471),  479. 

4.  Qrant  by  city  of  railway  privilege  In  streets.]  An  irrevocable  grant,  by 
a  city,  of  the  exclusive  privilege  to  construct  and  operate  a  street  railway, 
IS  unconstitutional.  Birmingham  d  Pratt  Mines  Street  RaUtoay  Co,  v. 
Birmingham  Street  RaUway  Go.  (79  Ala.  465),  615. 

6.  Impaixing  contract.  ]  A  j  udgment  for  the  repayment  of  money  paid  by  mis- 
take is  not  upon  contract,  and  is  protected  by  the  Federal  constitutional 
provision  forbidding  the  enactment  of  laws  Impairing  the  obligation  of  con- 
tracts.    StaU  V.  OUy  of  New  Orleans  (38  La.  Ann.  119),  168. 

6.  Vested  rights.]  A  change  in  the  law  prescribing  the  order  of  payment  of 
the  debts  of  a  decedent  does  not  impair  the  obligation  of  a  contract  nor  a 
vested  right.    -Mcljure  v.  MdUm  (24  S.  C.  659),  272. 

7.  Jurisdictioa  —  as  to  delivery  of  election  returns.  ]  Where  election  retu rns, 
as  required  by  law,  are  directed  to  the  speaker  of  the  house  of  representa- 
tives, in  care  of  the  secretary  of  State,  and  are  to  be  delivered  by  the  secre- 
tary to  the  speaker,  injunction  will  not  issue  to  restrain  the  secretary  from 
delivering  them,  on  the  allegation  that  they  are  wrongful  and  illegal. 
Smith  V.  Myers  (109  Ind.  1),  875. 

8.  Mnnicipal  ordinance  —  regulation  of  railroads.  ]  A  city  ordinance  requir- 
ing street  railway  companies  to  report  quarterly  the  number  of  passengers 
carried  is  valid.     City  of  St,  Louis  v.  St.  Louis  RoOroad  Co.  (89  Mo.  44),  82. 

9.  Ordinance  prohibiting  street  walkers.]  A  city  ordinance  prohibiting  dis- 
reputable women  from  standing  or  loitering  about  the  streets  or  stores  at 
night,  unless  on  unavoidable  business,  is  valid.  Braddy  v.  City  ofMiUedge- 
viUe  (74  Ga.  516),  448. 

10.  Regulation  of  lanndxies.]  Under  a  statute  authorizing  a  city  to  prohibit 
the  erection  of  wooden  buildings  within  limits  where  streets  have  been 
graded,  it  is  competent  to  ordain  that  no  laundry  shall  be  carried  on  with- 
out special  permit,  unless  in  a  brick  or  stone  building.  Matter  of  Tick 
Wo  (68  Cal.  294),  12. 

11.*  Regulation  of  physician.]  The  legislature  may  regulate  the  practice  of 
medicine  and  surgery,  and  prescribe  the  qualifications  of  applicants  for 
license.     Eastman  v.  StaU  (109  Ind.  278),  400. 

12.  Tax  on  inharitanoes.]  A  tax  on  gifts,  legacies  and  collateral  inheritances 
is  constitutional.     Matter  of  McPhersan  (104  N.  T.  806),  503. 

13.  Sunday.]    See  C]Uminai<  Law,  768. 

CONTEMPT. 
See  CoNBTmrriONAL  Law,  800;  MuinciPAL  Ck>RPORATiOH«  158. 

CONTRACrr. 

1.  Etogal  —  lottery.  J    The  owner  of  property,  who  disposes  of  it  by  lottery, 

may  recover  it  from  the  drawer.     Martin  v.  Hodge  (47  Ark.  878),  768. 
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2.  &npli«d  —  tc  pay  oonniltiBg  surgvon.  ]    A  omnoltlni^  snrgcon,  w1m>  «t  -Che 

request  of  the  attending  sargeon  and  with  the  oonaeot  of  the  patient  i«n> 
ders  services  to  the  patient,  may  recover  from  the  patient  altlioogh  Uie 
attending  surgeon  had  agreed  with  the  patient  to  pay  tlieiefor,  but  with- 
ont  the  knowledge  of  the  consnlting  surgeon.  Qmrrey  ▼.  Stadier  (67 
Wis.  513).  877. 

3.  Labor  tickets — asdgnability.]    A  "  labor  ticket,"  or  certifieale  for  wages, 

issued  by  a  corporation,  and  on  its  face  "  payable  to  employee  only,"  and 
<'Dot  transferable,"  is  not  assignable.  TaUer  v.  SbefiM  Land,  Iran  and 
Coal  Company  (79  Ala.  877),  588. 

4.  lioaseor  sale — coal  in  mine^  taxes.]     A.  agreed  in  writing  wMi  B., 

"  leasing  "  to  him,  all  the  coal  beneath  the  sntfaoe  of  a  certain  txacfc  of 
land. "  owned  by  A.  B.  covenanted  to  mine  and  pay  "  iqyaUy  "  for  a  cer- 
tain number  of  tcms  every  year  whether  mined  or  not«  There  were  pro 
visions  for  distress  and. forfeiture.  The  agreement  was  "  perpetual  until 
all  the  coal  was  mined,"  and  it  extended  to  the  heirs,  executors,  adminis- 
trators and  assigns  of  the  parties.  B.  covenanted  to  pay  the  taxes  on  all 
the  coal  mined.  Held,  not  a  lease  but  a  sale  of  all  the  coal  in  place,  and 
that  B.  was  liable  for  all  the  taxes  thereon.  Delaware,  Lackawmna  and 
Western  Bailroad  Company  v.  Sanderson  (109  Penn.  St.  588),  743. 

6.  Of  BubBciiptioa  f or  book  in  parts — breach.]  Under  a  contract  of  sub- 
scription for  a  book,  to  be  published  in  parts,  at  a  certain  price  for  each 
part,  to  be  paid  for  on  delivery  of  each  part,  the  subscriber,  after  receiv- 
ing one  part  and  paying  for  it,  refused  to  take  any  more.  In  an  action 
for  breach  of  the  contract,  Md,  that  he  could  not  defend  *on  the  ground 
that  he  was  induced  to  enter  into  the  contract  by  fraud,  without  offering 
to  return  that  part.     Barrie  v.  Earle  (143  Mass.  1),  126. 

6.  Public  policy  —  value  of  medical  services.]    Where  a  doctor  was  em- 

ployed by  one  injured  in  a  railway  accident,  to  explain  his  injuries  to  the 
company,  on  the  agreement  that  if  $1,500  should  be  recovered  for  the  in* 
jury,  he  was  to  have  $300,  and  if  $2,000,  he  should  have  $500,  KM,  that 
the  agreement  was  illegal.     TliomaB  v.  CavXkeU  (67  Mich.  892),  869. 

7.  By  letter.]    A  contract  by  letter  is  complete  the  moment  an  acceptance  of 

the  offer  is  mailed,  providing  it  is  done  with  reasonable  promptness  and 
before  any  intimation  of  withdrawal  is  received.  Kempner  v.  GbJlii(47 
Ark.  519),  775. 

8.  Impairing.]    See  CoNSTmmoNAL  Law,  168,  272. 

See  Corporation,  352;  Master  and  Sbbvant,  888. 

CORPORATION. 

1.  Contract — ultra  vires.]    A  corporation  is  liable  quarUum  meruit  on  a  con> 

tract  vUra  vires  but  not  immoral,  and  broken  by  the  other  party.  Day  v. 
Spiral  Springs  Buggy  Co,  (57  Mich.  146),  852. 

2.  Negligence  —  boom  company  —consolidation.]     Two  boom  companies 

having  booms  on  the  same  river  were  consolidated.  Both  were  reqoippd 
by  their  separate  charters  to  maintain  booms  sufficiently  strong  to  retain 
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aU  the  Inmber  contained  in  them,  and  hy  the  act  of  finnHoHdatinn  the  oom- 
pany  was  entitled  to  all  the  rights  and  priyileges  and  subject  to  all  the 
restrictions  of  the  former  charters.  Meld,  (1)  that  the  company  was  liable 
for  loss  by  insuffidem^  of  the  boom,  but  not  for  unavoidable  dangers  or 
inevitable  accidents  ;  (2)  that  on  proof  of  loss  such  insufKciency  would  be 
presumed ;  (8)  that  the  company  was  not  bound  to  maintain  the  lower 
boom  sufficient  to  detain  all  the  Inmber  carried  away  from  the  upper  boom 
by  the  act  of  God,  but  for  only  such  logs  as  were  intended  for  it.  Br<nDn 
V.  Susquehanna  Boom  Co.  (109  Penn.  St.  67),  708. 

COVENANT. 

1.  Against  selUog  Uqaon — Iqjimotion.]  A  oonditfon  in  a  deed  that  no  intoxi- 

cating liquors  shall  ever  be  sold  on  the  premises  is  valid,  and  although  a 
forfeitaze  will  not  be  enforced  for  a  breach,  yet  an  injunction  may  inne 
against  it.     Watrwia  v.  Alien  (67  Mich.  882),  868. 

2.  Rmming  with  land.]    A  covenant  by  a  railroad  corporation,  in  considera- 

tion of  a  grant  of  the  right  of  way  through  plaintiff's  land  fifty  feet  wide 
on  each  side  of  the  track,  to  erect  a  flag  station  at  a  point  convenient  to 
bis  house,  to  permit  him  to  cnHivate  all  the  land  embraced  in  the  grant 
which  was  not  needed  for  nse  by  the  railroad  company,  and  if  a  depot  was 
built,  not  to  permit  the  sale  of  ardent  spirits  on  the  premises,  mns  with 
the  land,  and  is  binding  on  an  assignee  with  notice.  Oilmer  v.  Mobile  and 
Montgomery  JRaUtoa^  Company  (79  Ala.  569),  628. 

3.  To  stand  seised  to  uses.]  A  husband  executed  to  his  wife  an  instrument  in 

form  of  a  warranty  deed,  to  take  effect  at  his  death,  and  also  conditioned 
*'  not  to  be  in  full  fonoe  until  I  desire  to  act."  Meld,  valid  as  a  covenant  to 
stand  seised  to  nass.     Waieon  v.  WaUon  (24  S.  C.  228),  247. 

CRIMINAL  LAW. 

1.  Bail  —  indictment  for  different  offense.]  On  a  complaint,  charging  A.  with 

the  crime  of  adultery,  A.  entered  into  a  recognizance  with  sureties,  con- 
ditioned that  he  should  appear  before  the  Superior  Court  at  the  next  term 
**  to  answer  to  said  complaint,  and  abide  the  order  and  sentence  of  the 
court  thereon.  •  »  »  and  not  depart  without  leave."  The 
grand  jury,  at  that  term,  found  an  indictment  against  him  for  lewd  and 
lascivions  colutfaitation ; '  he  pleaded  guilty,  but  did  not  appear  when  called 
for  sentence.  Held,  that  there  had  been  a  breach  of  the  recognisance. 
Commonwealth  v.  Teenene  (143  Mass.  210),  181. 

2.  Batting ^raffls.]    A  raffle  with  dice  is  a  "bet"  and  a  "game."    Long  v. 

State  (22  Tex.  Ct.  App.  194),  683. 

3.  Bigamy — •vidanoe — psoof  of  former  maniaga.]    On  a  prosecution  for 

bigamy  the  former  marriage  cs^not  be  established  by  presumptive  evi- 
dence ;  there  must  be  proof  of  an  actual  marrisge.  Green  v.  State  (21 
Fla.  403),  670. 

4.  ''Z>angerotts  weapon."]    A  raaor  is  not  a  "dangerous  weapon"  within  a 

statute  specifying  "such  as  bowie-knives,  pistols,  dirks,  or  any  other 
dangerous  weapon."    State  v.  NH»on  (88  La.  Ann.  942),  202. 
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6.  Dtolaratloui — rMgettsJ  The  statement  of  the  deceased,  ten  minates 
after  he  had  been  fatally  shot,  that  "  if  he  had  not  been  so  willing  to  fight 
he  would  not  have  been  shot  by  the  defendant/'  is  admissible  as  a  part  of 
the  re$  gutm.    8taU  v.  MoUste  (88  La.  Ann.  881),  181. 

6.  Dying  declarations  — preliminary  examination — eoBoeptioDs.]    On  a  trial 

for  murder,  dying  declarations  being  offered,  the  preliminary  examination 
to  ascertain  their  admissibility  was  conducted  in  presence  of  the  jury. 
Certain  parts  of  the  declarations  were  allowed  to  go  to  the  Jury  and  others 
were  excluded.  Held,  that  exceptions  could  not  be  based  on  the  reception 
in  cTidence  on  the  preliminary  examination  of  statements  of  the  deceased 
not  relating  to  the  immediate  circumstances  of  the  death,  and  which 
were  not  allowed  to  go  to  the  jury.     PeapU  ▼.  8mith  (104  N.  Y.  491)p'587. 

7.  Forgery  —  what  constitates.]    Forgery  is  predicable  of  the  following 

instrument :  "  Apolas  &  Halsal,  please  let  Mr.  O.  B.  Rollins  haye  4|00d. 
in  goods  and  oblige.  Charge  to  me.  Joel  E81er."  BoUiiu  ▼.  State  (S8 
Tex.  Ct.  App.  548),  659. 

8.  Former  conviction  ~bar.]    A  conviction  of  an  aggravated  assault,  on  an 

indictment  for  assault  with  intent  to  murder,  does  not  bar  a  prosecution 
for  murder  for  the  subsequent  death  of  the  assaulted  party  in  consequence 
of  that  assault.     OurtU  v.  State  (22  Tex.  Ct.  App.  227),  685. 

9.  Homicide  —  duty  to  retreat.]    Where  one  is  feloniously  and  dangerously 

assailed,  he  is  bound  to  retreat,  if  he  can  do  so  without  danger.  (SUUe  ▼. 
Donnelly  (69  Iowa,  705),  284. 

10.  Indictment  —  caption  —  amendment.]  An  indictment,  headed  with  the 
name  of  the  State  and  county,  alleged  the  same  county  as  the  county 
where  the  court  was  holden,  and  then  alleged  *'  that  the  jurors  of  and 
for  the  county  of  aforesaid,"  did  present,  etc  Held,  (1)  that 
the  omission  might  be  supplied  ;  (2)  that  it  was  not  material.  State  v.. 
Moore  (24  8.  C.  150),  241. 

11.  Insanity  — burden  of  proof.]  Where  insanity  is  pleaded  in  excuse  of 
homicide  it  must  be  proved  by  a  preponderance  of  evidence.  State  ▼. 
Biindy  (24  S.  C.  439),  262. 

12.  .]    Mere  drunkenness  is  no  excuse  for  crime.     Id. 

13.  .]    The  test  of  criminal  responsibility  is  the  knowlege  that  the  act 

was  wrong.     Id. 

14.  test  of.]    An  irresistible  impulse .  to  commit  a  crime  does  not  excuse 

if  the  person  knew  what  he  was  doing,  and  that  it  was  wrong.  Leacke  v. 
State  (23  Tex.  Ct.  App.  279),  688. 

16.  Oontinnance.]    The  continuance  of  insanity  is  not  presumed.    Id, 

15.  rule  of  evidence.]  Where  insanity  is  pleaded  as  a  defense  in  a  crim- 
inal case  it  must  be  proved  beyond  a  reasonable  doubt.  Danforih  v.  State 
(75  Ga.  614),  480. 

17.  Larceny  —  trick.]  The  taking  of  money  by  confederates  on  a  sham  bet 
contrived  by  them  to  defraud  a  person  who  advances  the  money  and  takes 
part  in  the  transaction,  is  larceny.     People  v.  S?iaw  (57  Mich.  403),  872. 
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18.  PlrMl^(«d  oommniiicatioiui  to  attorney.]  Communic&tions  made  bfa 
client  to  his  attorney  before  the  coinmissioa  of  a  crime,  and  for  the  pur- 
pose of  being  guided  or  helped  in  its  commission,  are  not  privileged, 
although  the  attorney  was  innocent.  Orman  v.  ikate  (22  Tex..  Ct.  App. 
604).  862. 

19.  Rape — previous  attemipt  —  ocmplaint  —  delay  in  making.]  On  a  trial 
for  rape,  evidence  of  an  nnsucce.ssf  ul  attempt  by  the  defendant  a  few  days 
previous  is  competent.     People  v.  (/SuUivan  (104  N.  Y.  481),  530. 

20.  .]    Evidence  of  the  first  complaint  of  the  prosecutrix,  ten  months 

after  the  offense,  is  incompetent.     Id. 

2L  .]    The  delay  is  not  excused  by  threats  of  the  defendant,  a  priest,  to 

the  prosecutrix  at  confession,  that  if  she  told  of  him  she  would  go  to 
hell.     Id. 

22. declarations  —  details.]    In  case  of  rape,  the  victim's  complaints  of 

the  commission  of  the  offense  may  be  proved,  but  not  the  details  nor  the 
name  of  the  ravisher.    State  v.  Robertson  (38  La.  Ann.  618),  201. 

23.  Sabbath-breaking^  —  constitutionality.]  An  indictment  lies  against  one 
laboring  on  Sunday,  although  he  belongs  to  a  sect  who  observes  another 
day  as  the  Sabbath,  and  conforms  to  their  practice.  Scales  v.  State  (47 
Ark.  476),  708. 

24.  Tri^l  —  comments  of  counsel.]  The  abuse  of  counsel's  privilege  of 
argument,  in  order  to  warrant  a  new  trial,  must  have  been  so  g^ross  as  to 
prejudice  the  prisoner's  rights.  McConnell  v.  State  (22  Tex.  Ct.  App.  854), 
647. 

26.  exclusion  of  witnesses  from  court-room.]    Expert  witnesses  as  well 

as  others  may  be  excluded  from  the  court  room,  except  when  testifying,  in 
the  discretion  of  the  court.     Leac?ie  v.  State  (23  Tex.  Ct.  App.  279),  638. 

See  WiTNBSs,  218. 

CROPS. 
See  Landlord  and  Tenant,  467. 

CURTESY. 
See  Marriage.  85,  752. 

DAMAGES. 

1.  Cutting  timber — mistake.]    In  an  action  of  damages  for  trover  of  timber 

cut  from  the  plaintiff's  lands  and  hauled  to  a  steamer,  three  and  a  half 
miles  distant,  the  cutting  having  been  done  by  mistake,  the  measure  of 
recovery  is  the  value  at  the  time  and  place  of  cutting.  Ay  res  v.  Hubbard 
(57  Mich.  322),  861. 

2.  Measure  o£ —  landlord  and  tenant — ^breach  of  contract  to  put  in  posses- 

sion.] In  an  action  by  a  lessee  against  a  lessor  for  a  breach  of  a  covenant 
to  give  possession,  although  there  was  no  fraud  or  wrong  conduct,  the 
measure  of  damages  is  the  value  of  the  lease.  Snodgrass  v.  Reynolds  (79 
Ala.  452),  601. 
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DAMAGES^ 

3.  BwMito.]    In  an  Mtion  by  th«  puehaaer  of  a  aaw-inillaBd  ostflt  to 

damages  against  the  vendor  because  the  property  was  inferior  to  that  con- 
tracted for,  losses  sustained  bj  the  purchaser  from  abandoning  planting 
operations,  improvements  made  in  order  to  carry  on  such  business,  losses 
of  profits  by  reason  of  having  received  an  inferior  outfit,  additional  pur- 
chases of  timber,  stock,  vehicles,  etc,  to  run  a  mill  of  the  capacity  of 
that  bargained. for,  and  personal  services  of  himself  and  assistsat  while 
he  was  running  the  mill,  or  until  its  capacity  had  been  f  uUy  tented,  do 
not  form  proper  elements  of  damage.  WiUinffham  v.  iZ^^oen  (74  Ga. 
288),  486. 

8m  Eminent  Domain,  821. 

DEDICATION. 
See  Highway,  148. 

DEED. 

1.  Delivery  — Intention.]    A  father  executed  a  deed  of  land  to  his  two  jonng 

children,  but  retained  it  in  his  own  possession  and  continued  to  occupy 
and  enjoy  the  premises  until  his  death.  Held,  not  alone  sufficient  to  pass 
title.     Ifhin  v.  Smith  (14  Oreg.  82),  281. 

2.  Escrow  —  delivery  before  performance  of  condition  —  astoppeL]  Wliero 

a  deed  is  pat  in  the  hands  of  a  third  person,  to  be  delivered  only  on  pay. 
ment  of  the  purchase-money,  the  grantee  being  already  in  possession  of 
the  land,  and  subsequently  obtaining  the  deed  without  payment,  by  f  randu- 
'  lent  representations  to  the  custodian,  and  deeding  the  land  to  a  purchaser 
in  good  faith,  the  original  grantor  Is  estopped  as  to  such  purcliaaer. 
Qmek  v.  MiUigan  (108  Ind.  419),  49. 

3.  Insanity  of  grantor —  dlsaffirmanoe.]    E.,  a  person  of  unsound  mind  and 

unable  to  comprehend  the  transaction,  without  any  consideration  conveyed 
her  real  estate  to  T.  by  deed,  which  was  duly  recorded.  To  secure  a  loan 
of  money  with  which  to  pay  off  delinquent  taxes  and  other  liens  against 
the  land,  T.  executed  a  mortgage  thereon  to  H.,  who  had  no  knowledge  of 
E.'s  unsoundness  of  mind,  but  advanced  the  money  and  accepted  the  se- 
curity in  good  faith,  relying  on  the  public  records.  E.  received  no  benefit 
from  the  money,  either  in  person  or  estate.  Held^  that  H.  could  not  main- 
tain an  action  to  foreclose  the  mortgage  as  against  E.  IIuU  v.  Louth  (100 
Ind.  815),  405. 

4.  Reservation  —  ^olays.'']    An  exception  and -reservation  in  a  deed  of  all 

"metals  and  minerals,"  etc.,  and  of  "all  valuable  earths,  clays,  stones, 
paints  and  substances  for  the  manufacture  of  paints,'*  covers  clay  for  mak- 
ing bricks.     Fo9ter  v.  Bunk  (109  Penn.  St.  291),  720. 

Svidenoe  to  oontradiot.  ]    1 85. 

ASee  Covenant,  247. 

DELIVERY. 
See  Carrier,  468;  Deed,  281;  Insurance,  458. 
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DEVIffi. 

/Sw  Will. 

DOWBR. 
Bee  Mabsiacub;  Wxu^  494. 

£J£9CTM£NT. 
For  flooding  lands.]     EjeoUnent  does  not  lie  for  flooding  lands  by  a  dam. 
Ikzard  ▼.  Findiey  Gold  Mining  Co.  (74  Ga.  520),  445. 

ELECTIONS. 
8n  CoiTSTrrunoNAL  Law,  875. 

EMINENT  DOMAIN. 

1.  Damages.]    A  ndlway  eompany,  baving  obtained  a  right  of  way  by  agree- 

ment from  the  tenant,  supposing  him  to  be  the  ownet,  and  having  con- 
stracted  its  road  thereon,  the  owner  is  not  entitled  to  have  the  valae 
thereof  considered  in  assessing  the  damages.  Oregon  Railway  d  Naviga- 
tion Co.  V.  Moner  (14  Oreg.  519),  821. 

2.  Taking  mortgaged  property  —  mortgagee  entitled  to  damages.]     The 

mortgagee  of  land  taken  by  a  city  for  a  pablic  street  may  recover  from  the 
city  the  damages  awarded,  notwithstanding  the  amount  has  already  been 
paid  to  the  mortgagor.     Sherwood  v.  Oitg  of  Lafayette  (109  Ind.  411),  414. 

3.  Iiovee  —  railroad  station.]    Lands  in  a  city  bordering  upon  water  and  dedi- 

cated as  a  public  levee,  or  landing,  may  be  condemned  by  legislative  au- 
thority for  the  use  of  a  railroad  company,  subject  to  the  restriction  that  it 
shall  not  charge  wharfage.  Portland  and  WUkunette  Valley  BaSromd 
Oe.  T.  O&y  ef  Feriknul  (14  Oreg.  188),  299. 

ESCROW. 
See  J>MRD,  49. 

ESTOPPEL. 
Of  married  woBitn  hy  acknowledgment.]    See  Mabbiage,  5. 

See  Deed,  49,  Warehousemen,  417. 

EVIDENCE. 

1.  PecUrattons  —  of  ag«nt — res  gestss.]     In  an  action  for  an  injury  by  a  rail- 

way accident,  declarations  of  the  locomotive  engineer  in  charge  of  the 
train,  to  whose  negligence  the  accident  is  attributed,  made  five  minutes 
afterward,  are  incompetent  as  evidence.  Durkee  ▼.  Central  Pae^fle  Rftil- 
road  Co.  (69  Cal.  533),  562. 

2.  Parol  —  to  oontradiot  deed  as  to  assessments.]    In  an  action  for  breach  of 

a  covenant  against  incumbrances  in  a  deed  of  land,  parol  e video ce  that  a 
few  days  before  the  exeeution  of  the  deed  the  parties  orally  agreed,  that 
in  consideration  of  the  execution  of  the  deed  for  a  certain  sum,  the  plain- 
tiff would  assume  a  liability  to  an  assessment  upon  the  land  for  better- 
ments, is  inadmissible.  Flynn  v.  Bourne;uf{\4&  Mass.  277),  135. 
I>5ring  declarations.]    See  Criminal  Law,  537. 

See  Criminal  Law,  181;  Negligence,  527. 
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EXEMPTION. 
6te  OoNvrrrunoNAL  Law,  479;  HoMBflTBAD,  680. 

FIBE. 
See  Nbgligkncb,  789. 

FORGERY. 
See  Criminal  Law,  6S9. 

FRAUD. 

Ai  IXTAJKT,  68;  KbOOTIABLS  iNffTRUlfXlIT,  Wk 

GAMING. 
See  CRDfiiiAL  Law,  688. 

GENERAL  AVERAGE. 
See  Ship  and  Shipping,  788 

GIFT. 
See  BiARRiAGB,  259. 

GOOD-WILL. 
See  Tradb-Mark,  149. 

HIGHWAY. 

1*  IMUofttioii  —  aoocplanoe.]  Where  land  was  dedicated  for  a  town  ptrk,  i 
statute  or  vote  of  the  town  is  not  essential  to  oonstitate  acceptance,  bat 
proof  of  public  use  as  a  park  for  manj  years  will  suffice.  AhboU  ▼.  /nAdfr- 
UaiUe  of  Cottage  OUy  (148  Mass.  591),  148. 

9r  Remoring  gravel  In  repairing.]  In  the  oonstrucUon  of  a  highway,  the 
public  authorities  may  not  authorise  the  removal  of  soil  from  below  gnde 
on  the  land  of  one  owner  and  using  it  in  the  construction  of  the  highwir 
t>ver  the  land  of  others.     BdbeH  v.  Sadler  (104  N.  T.  229),  498. 

HOMESTEAD  EXEMPTION.  ^ 

llaixiad  woman's  claim.]  A  bill  in  equity  to  isubject  a  married  wonuui'i 
equitable  estate  to  a  debt  created  by  contract  creates  a  lien,  from  the  eer 
Tice  of  process,  which  is  superior  to  a  claim  of  homestead  exemption  8ab> 
■equently  created.    Hinee  v.  Duncan  (79  Ala.  112),  5S0 

HOMICIDE. 
*Su  Criminal  Law,  284. 

HUSBAND  AND  WIF 
See  Marriage. 

IMPROVEMENTS. 
See  Tenants  in  Common,  268^ 
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INDICTMENT. 
8ee  CBiMiNAii  Law,  241. 

INFANCY. 

Oontraot — franduUnt  repreMntation  as  to  aga.]  An  action  for  deceit  lies 
againiit  an  infant  who  haa  obtained  property  hy  tlie  fraudulent  representa- 
tion that  lie  was  of  age,  and  refuses  to  pay  for  it.    Rice  ▼.  Boyer  (108  Ind. 

473),  68. 

8es  Casrdbb,  887;  Municipai.  Cobfobation,  66,  608. 

INJUNCTION. 

To  restrain  UbeL]    Equity  baa  no  jurisdiction  of  a  bill  to  restrain  a  person 

from  publisliingi  in  the  records  and  boolcs  of  a  mercantile  agency,  false 

representations  as  to  the  business  standing  and  credit  of  the  plaintiff,  if  no 

breach  of  trust  or  of  contract  is  involved.    Eaymand  v.  Bussell  (148  Mass. 

296),  187. 

See  CoYBNANT,  363;  Trade-mabk,  166. 

INNKEEPER. 

Who  Is  gaast.]  The  keeper  of  a  gambling  house  closed  his  night's  business 
at  two  o'clock  A.  M. ;  visited  an  inn  in  the  same  city  to  deposit  his  money 
for  safe-keeping;  inquired  of  the  clerk  for  lodgings  for  the  night,  stating 
that  he  did  not  desire  to  go  to  his  room  at  that  time,  but  ^vished  to  leave 
some  money  with  the  clerk,  and  would  return  in  about  half  an  hour.  The 
clerk  promised  to  reserve  a  room  for  him.  He  did  not  register,  and  no 
room  was  assigned  him.  He  left  his  money  with  the  clerk,  received  a 
check  for  it,  and  departed.  He  returned  in  about  three  hours  to  have  a 
room  assigned  him  and  go  to  bed.  The  clerk  had  absconded  with  the 
money.  Held,  that  he  was  not  a  guest  and  the  innkeeper  was  not  liable. 
Arcade  Hotel  Co.  v.  Wiatt  (44  Ohio  St.  88),  786. 

INSANITY. 
See  CRiMiNAii  Law,  262,  480,  688;  Dsbd.  406. 

INSURANCE. 

1.  Accident — ^  total  disability. "]  A  policy  provided  that  in  case  of  accidental 
injuries  which  should  "  wholly  disable  and  prevent  him  from  the  prosecu- 
tion of  any  and  every  kind  of  business  pertaining  to  his  occupation,"  the 
insured  should  be  indemnified  against  loss  of  time  thereby  "for  such  a 
period  of  continuous  total  disability  *'  as  should  immediately  follow,  not 
exceeding,  etc.  In  an  action  thereon,  the  jury  were  instructed  that  the 
defendant  was  liable  if  by  the  accident  the  plaintiff  had  been  disabled  in 
any  way  from  prosecuting  the  business  in  which  he  was  engaged,  and  that 
the  plaintiff  was  entitled  to  recover  for  such  time  as  he  was  **  rendered 
wholly  unable  to  do  his  accustomed  labor,  that  is,  to  do  substantially  all 
kinds  of  his  accustomed  labor,  to  some  extent."  Held,  error.  Saveland 
V.  FidelUy  and  Coiualty  Co,  of  New  York  (67  Wis.  174),  868. 

SL  Additional — notice  to  agent.  J  An  applicant  for  fire  insurance  told  the 
agent  issuing  the  policy  that  he  meant  to  gQt  other  insurance,  and  asked 
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IN&JJStANCE—  Omtinued, 

him  to  notify  the  compmy.  The  ngwaiirid  Um  to  get  the  insoianoe,  and 
he  woald  notify  the  company  afterward.  The  applicant  had  no  notice  of 
any  limitations  of  the  agent's  aathority.  SM,  tliat  the  company  was 
eatepped  to  sHayo  Aat  the  jtoUcy  focbade  •j^^^^^^Maai  iasaEanoe  wlithaftt  ala 
It.    Kitehen  v.  Hair^wd  Firt  Inmrance  Co,  {57  Mich.  132^  544. 

.J    ^  ?Dlicy  on  oae^  •wm  life,  tibs  pmniasBa  luBBii^  been  fully 
or  nearly  paid  up,  may  be  effectually  assigned  by  him  to  any  penan.  JiaT- 
ing  no  insnnble  intorert  m  his  fife.    Burmmgvr'v.  Bmmk  4|f  WeUertown^ 
(67  Wis.  75),  848. 

4.  Xnterest.]  An  assignment  by  a  son  of  an  insurance  policy  on  his  own  life  as 

vacnrity  for  a  debt  from  hm  faAier  to  t^  vaaignee  is  valid.    LL 

5.  Cliange  ofbenriSciTy  —  delivery.]     An  unmarried  ann  insured  his  life 

for  the  ben^t  of  his  sister,  and  delivered  the  polity  -io  hwr.  l%e  policy 
was  conditioned  tliat  he  might  change  the  beneficiary  witli  the  uumient  of 
the  company.  Subsequently  he  married,  agreeing  that  if  the  woman 
would  marry  him  she  should  be  made  the  beneficiary.  When  he  paid  the 
next  premium  he  paid  it  on  eonditkin  that  this  change  should  be  made. 
The  sister  would  not  give  up  the  policy,  and  the  change  was  not  made. 
T*Le  insured  having  died,  and  the  company  having  brought  the  sister  and 
widow  to  inteiplead,  Jieid,  that  the  widow  was  entitled  to  the  fund. 
JViz%  V.  Xalli/  (74  Ga.  669),  458. 

6.  Oonditkm  —  notice  —  waiver.]  An  insurance  premium  note  was  received 

by  the  authorized  ^ent  of  the  company,  who  executed  for  It  a  receipt,  on 
the  back  of  which  was  a  notice  tliat  fifteen  days  before  any  installment 
«as  due  the  assured  would  be  notified  hy  the  company.  HM,  that  the 
amission  to^ive  such  jiotification  waived  a  condition  for  forfeiture  in  the 
policy.  Alexander  v.  GoTUinerUcU  Insurance  Company  of  J7ew  York  (67 
Wis.  422),  869. 

7.  Husband  for  wife — change  of  beneficiary — notice.]  An  insurance 
policy  was  issued  to  a  wife  ontibe  life  of  her  husband,  entitling  the  wife 
to  have  the  poafita  allied  on  the  premiums  annually.  The  husband  kept 
the  policy  and  paid  the  premiums.  The  husband  and  wife  separated,  and 
the  company  knowing  this  imd^  and  without  notice  to  the  wife,  entered 
into  nn^ipQiiatiaDS  with  tLe  husband  for  a  surrender  and  for  the  issue  of  a 
aew  fBlicj  jiajJbhle  to  his  estate,  pending  which  the  husband  died  leaving 
a  pnamiiun  doe  and  anpaid,  of  which  the  wife  was  not  notified.  Held, 
ihatithe  ^somptmy  could  not  forfeit  the  pc^cy.  Manhattan  Jjtfe  Insurance 
Vetmifany  v.  SmitJi  (44  Ohio  St.  156),  806. 

•.  'niiinnihiM  twiirliiM  m  ]  In  an  action  on  a  policy  of  insansce  against 
tonaadsea,  it  is  ooapetent  to  show  the  effect  of  the  atoinn  on  ather  prop- 
erty ia  "iksB  mesghbodiood,  to  determrne  whether  it  was  a  tornado.  Poggen- 
-SMir.  Mattml  Mre,  Lightning  and  Tornado  Immtainoe  itompagig  (69  Iowa, 

^  ^Wacrai^ — teeach — a«oovary4>f  pranlniwL]  An  innocent  tench  of 
warranty  in  an  appiicatkm  ior  an  iosuTanoe  policy  in  a  Taatwnri  matter. 
Tenders  ihe  policy  void  ixam  the  beginning,  hut  the  premiums  paid  mtiff 
be  vecov^red.     in^urofice  Company  v.  Pyle  (44  Ohio  St.  19),  781. 
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By  iifluBy.]    la  an  setimr  of  ejectment,  one  of  tto  pfadnti'irs 

iS&d  jpeiMKHg  tbe^  snft,  YeaTfng^  a  wffl,  in  -wMck  his  widbw  and 

oAevo  wmm  apfomtedexeentors.      The  execntors be<3aiiie  parties-  to  the 

soil.     Befezv  tfce.  trial,  tfce-  wrderw dretf,  Innriii^  prerransijr  received  all  of 

thte  «0lato  ofller  bosbaHd  to*  w^Jck  ske  wasreiitililefl.     Afterkerdesdi,  the 

snot  praeeedeitf  Id  the-  Bttme  of  tlfee  sttnrrvTBg  ci.emft<jtB.     ne  praeiding 

Jia%«  kwt  b—  iiiilmiH^  to  tha  wkiwr  withm  tJie  f— lA  dagimt  oi  enasaB- 

giiiiirjj    He  wwaleatad  jiaige  ates  tlia<teath  of  WtinhaiilMai?  awl  wife. 

ITe^d,  that  he  was  coia^aat  to  pnealda  ok  Ifta  fiiiidL    .riiiaiiiwii  ▼.  CoUi&r 

(75  Ga.  419).  472. 

JUDGMENT. 

Bar  —  malicfoos  prcMMcntton  —  afeBdar,]    A  judgment  for  defendant  in  an 

action  for  malicioas  proaamtiMi.  is  a  bart»a  subsequent  action  for  slander 

for  the  same  accusation,  although  uttered  on  a  different  occasion,   but 

previously  to  the  action  for  malieiiiMifl  prosecution.  TidweU  v.  WUhenpoon 

(21  Fla.  859),  665L 

JURISDICTION. 

See  GRncmAL  Law,  875. 

JUROR. 

Oompetenoy  —  membar  of  associatfon  to  proaacuta.]  A  member  of  a  volun- 
taiy  awtJialioiir,  fonaed  for  the  prusecution  of  fiahctioaaoff' ceftais  Bvws, 
i»  iacmnpaleBt  aaa  juror  on  tlia  trial  of  a  i^oBspMstforsueli  a  Tiolation, 
iosftitalied  bj-  an  agent  of  the  aaooeiation,  witO'  \9  hknSAtid  byit  with 
moaeyfortha  eapmwua,  and  is  paid  for  hta  senrfcea.  €^mmowweaUh  ▼. 
Moore  (148  Mass.  186),  128. 

LANDLORD  AND  THNAKT. 

1.  Crops  on  shares  —  title.  ]     When  a  tenant  rents  land  and  agrees  to  pay  the 

landlord  a  part  of  the  crop  in  kind  and  actually  delivers  a  part  of  it,  the  title 
thereto  lain  the  latter,  and  is*  not  subject  to  a  judgment  agsdnst'tke  teoant. 
Dwrdin  v.  HUl  (75^  Ga.  239)1, 407. 

2.  Nuisance  —  awnings]    A  landlord  of  premises  in  exclusive  possession  and 

control  of  a  tenant  is  not  liable  to  a  third  person  for  injury  by  the  fall  of 
an  awning  intended  solely  as  a  protection  against  snn  and  rain,  the  fall 
haviaor  baen  occasioned  by  the  tenant's  negligent  conduct  in  permitting  a 
crowd  of  people  to  stand  upon  it.     Ka^  v.  Shattuek  (69  Cal.  593),  568. 

See  Damages,  6(71. 

LARCENY. 
See  Cribrna]!.  Law,  8791 

LIBEL  AND  BlxANDBR. 

1.  IXninkenneea — apology.  ]    Dmnkennas?  or  an  miaeoapted  apology  is  not  a 

defense  to  stander.     WiUiame  v.  MeManns  (88  La.  An.  1«IX  HI. 

2.  One  not  participating  in  provocation. J    Provoking  acts  are  not  a  defense 

to  slander  of  one  who  did  not  partiuipate  in  them.     /rf. 
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Misk€fBR. 
8m  MoBTOAGE,  1987. 

HIDTAKB. 
See  Damages,  361 ;  Wnx,  71. 

MC«TQA0S. 

1.  Ohafttel— of  unwwmtd  odita.]    A  mortgage  of  a  mare  eoTers  her  colts 

sabseqaently  foaled  nntil  tbogr  ai»  ifoaaed.  Jiiyw  ▼•  EigMand  (09  lowi, 
604),  280. 

2.  M«rg«r.]    A  debtor  exeeated  a  mortgage  as  security  for  a  liability  incarred 

by  liis  smty.  Afterward,  the  suety  haviag  paid  the  debt,  the  debtor 
deeded  the  land  to  him,  aahjeei  to  the  mortgage,  and  proridiiigthaBt  it  was 
<«  to  reoudn  open."  BM,  no  merger.  Agn>m  ▼.  ChmrUUe,  CehmMm  and 
Augusta  Emlroad  Cb.  <M  S.  C.  \%  887. 

jSm  Bmihsmt  Domain,  414. 

MUNICIPAL  OORPORATION. 

i.  Daiaot  hi  meet—aliiari  of  ndMng.]  PiaiBtiff  was  driving  in  the  day- 
time upon  a  atraet  in  a  city,  vriien  his  horse  beoame  so  f righteaed  at  a 
bicycle  that  the  driver  lost  control  of  him,  and  the  hone  left  the  road, 
stepped  over  the  gutter  and  carb,  and  ran  along  the  sidewalk,  and  went 
over  an  embankment  twelve  feet  high,  at  a  point  where  the  stieet  wai 
graded  up  twelve  feet,  carrying  with  him  the  plaintiff.  The  road-bed  of 
the  street  was  thirty  feet  wide,  and  the  sidewalks  were  ten  feet  wide,  tLe 
curbstooe  eight  inches  high.  The  street  had  been  In  the  same  condition 
for  ten  years,  and  this  was  the  first  accident  of  the  kind.  Hdi^  that  the 
city  was  not  liable  for  the  oonseqaent  injury.  HubbeU  v.  Cii^  qfTumken 
(104  N.  Y.  484).  522. 

2. knov^ledge  of  poHoeman.]    Knowledge  by  a  policeman  of  a  defeet  ia 

a  city  street  is  imputable  to  the  city.  Carrington  v.  CUy  of  8l.  LouU  (89 
Mo.  208),  108. 

3.  Disobedience  to  mandamus  —  contempt]    When  a  city  council  has  been 

ordered  by  mandamus  to  pay  a  debt,  and  refuses  obedience,  the  memben 
voting  against  the  payment  are  guilty  of  contempt.  State  v.  Judge  of  CicU 
District  Covrt  (88  Ia.  Ann.  48).  158. 

4.  Icy  sidev^alk.]     A  city  is  not  liable  for  an  injury  sustained  by  a  traveller 

by  a  fall  upon  a  level  sidewalk  by  reason  of  smooth  ice.  it  not  appearing 
that  it  was  at  a  greatly  frequented  place.  Chase  v.  Citg  of  CUtdand  (44 
Ohio  St.  504),  848. 

5.  Negligence  —  dangerous  excavation  for  bridge  —  infianLl  Acity,  iacuo 

structing  a  bridge,  in  continuation  of  a  street,  excavated  the  bed  of  tLe 
stream,  and  built  a  levee  from  the  bank  to  the  excavation,  leaving  it  un 
watched  and  without  safeguards.  A  child,  five  years  old,  at  play,  fell  inio 
the  excavation  and  was  drowned.  The  city  authorities  knew  the  habit  of 
young  children  to  play  in  the  neighborhood.  Held,  that  the  city  iva.s  liaU''-- 
CUy  of  Itulianapolis  v.  Emmetman  (108  Ind.  530),  65. 
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MUNICIPAL  CORPORATION— Cim^tnved. 

6.  diiM*  l»  itravt  —  bdaut  pLgying — jwiwtffti iwgMgici.J  A.  placeda 

luge,  heavy  counter  cm  themdewelkot  af  raqaented  street  iiukbasT-port  of  a 
city,  in  Bach  a  maimer  as  to  be  easily  thrown  down.  Four  days  afterward 
the  oomkter  waa  thrown  down  by  childres  running  against  or  jumping 
upon  it  in  play»  and  fell  upon  Q,,  one  of  those  children,  aged  five  or  six 
yean,  inflicting  fatal  injuries.  These  was  evidsnce  that  Q.'s  father  went 
into  a  store  near  by,  leaving  G.  at  the  door,  cautioning  liim  not  to  go  far 
away;  the  father  returned  in  from,  two  to  five  minutes,  during  which  time 
the  accident  happened.  By  a  city  ordinance  the  placing  of  the  counter  on 
the  sidewalk  was  unlawful,  and  the  city  officials  were  authorized  to  remove 
it.  SM,  that  the  court  erred  in  nonsuiting  the  administrator  of  the  de. 
ceased  in  an  action  against  the  city  for  his  death.  Kutiz  v.  City  of  Troy 
104  (N.  Y.  844),  608. 

7.  nuisance  —  shooting  galletry.]  A  city  licensed  a  shooting  gallery.     It 

was.  a  mcare  tent  adjoining  &  sidewalk.  The  phdntifE  ^  passing  was  injured 
by  a  ball  coming  through  the  teot.  Held  (1),  that  the  structure  did  not 
constitute  an  *'  insofflciency "  of  the  street,  within  the  statute;  (2),  that  a 
shooting  gallery  in  a  city  is  not  per  m  a  nuisaneft    Hvbb^  v.  City  of 

Viroqua  (67  Wis.  848),  866. 

8.  Poipsv  to  pnniah.  diso1»MUbnee  of  ordinaaoes.]    A  dty  has  no  power  to 

punish  disobedience  of  its  ordinaaoes  by  fine,  imprisoinment  or  other  pen- 
alty, unless  it  is  expressly  granted  by  its  charter.  State  v.  Bright  (38  La. 
Ann.  1),  155. 

9.  8«v«r  — -negUgenoe  in  plan.]    A  city  is  not  liable  for  an  injury  to  private 

property  by  the  overflowing  of  a  sewer,  eaussd  by  its  incapacity,,  resulting 
from  a  mere  error  of  judgment  not  amounting  to  gross  negligeoee.  Rice 
V.  CUy  of  ffwrnmnUo  (108  Ind«  7),  22. 

10.  Street — defect  —  ice  and  snow.]  The  mere  accumulation  of  ice  and 
snow  in  city  streets  does  not  constitute  a  "  defect''  nor  a  wmt  of  '*good 
repair."    JfeKeUwr  v.  Deiroit  (57  Mich.  158),  867. 

Ordinance.]    Bee  ConvrmmosfAL  Law,  443. 

Btofolstisii  of  siveet  rallcoads.]    See  CoKflmruTioirAL  Lait ,  81^ 

See  CoirarrnrnoiTAL  Law.  12. 

NEGLIGENCE. 
I.  Ooamnmiostion.  of  fire — interrenlng  building.]  In  an  action  of  damages 
for  the  negligent  communication  of  fire,  it  is  no  defense  that  the  fire  was 
directly  communicated  fsom  an  intervening  building  to  the  premises  in 
question,  which  were  two  hundred  feet  from  the  building  first  ignited. 
Adams  v.  Young  (44  Ohio  St.  80),  780. 

2  Oontribntory  —  eagiwMir  zenudnlng  at  post.]    It  is  not  neoesssnly  negli- 

gent in  a  locomotive  engineer  to  remain  at  his  post  when  a  collision  is  im- 
minent.    Central  RaUroad  v.  Croeby  (74  Ga.  787),  463. 

3    presumptions.]    An  experienced  brakeman,  when  last  seen  alive,  was 

setting  the  brake  on  a  freight  car.  The  train  separated  in  front  of  him 
and  he  was  found  on  the  track  run  over  and  killed.     Held,  that  this 

Vol.  LVIII— 114 


906  INDEX. 

NEGUGENCE  —  CanUnwd. 

proof  justified  the  sabmiaaion  of  the  queBtion  of  oontribntory  negUgenoo 
to  the  jury.  Bttmt  ▼.  Chicago,  Milwaukee  dt  8t.  Paul  By,  Co,  (09  Iowb^ 
450),  227. 

4.  Prwomption — kUling  oattlA.]  In  an  action  against  a  railroad  company  for 
killing  cattle,  negligence  on  the  part  of  the  defendant  is  not  presamed 
from  proof  of  the  killing.  Sawiniuih,  etc,.  By.  Co,  y.  CMgori^l  Fla.  OMX 
(»7. 

Oontrfbutory.]    ^S^  Civil  Damagb  Act,  218. 

See  Bailment,  117;  Cabkixb,  111,  177,  887,  468;  Conflict  or  Law,  138;  Cor- 
poration, 708;  Mabtxb  ani>  Seryant,  8,  120,  722,  881;  Municifal  Cor- 
poration, 22,  65, 108,  857,  508,  522,  848,  866;  Parent  and  Child,  276. 

NEGOTIABLE  INSTRUMENT. 

1.  Accommodation  iqdoner  —  fraud.]    An  accommodation  indorser  is  liable 

to  a  holder  in  good  faith,  although  the  indorsement  was  procored  bj  the 
maker's  fraud  in  concealing  a  condition  annexed  to  a  prior  indorsement. 
Mark9  y.  FirH  Natumai  Bank  (79  Ala.  550),  620. 

2.  Bill  of  exchange  —  acceptance  by  agent — parol  evidence.]    The  drawee 

of  a  bill  of  exchange,  drawn  by  the  ''Kanawha  &  Ohio  Coal  Company,' 
was  described  as  "  John  A.  Robinson,  Agt.,"  and  it  was  accepted  by  Mm 
as  "John  A.  Robinson,  Agent  E.  &  O.  C.  Co.'*  HM,  that  the  acceptance 
was  the  personal  obligation  of  John  A.  Robinson,  and  that  in  a  suit  npon 
the  acceptance  by  an  indorsee  against  him,  parol  CYidence  was  not  admis- 
sible, in  the  absence  of  fraud,  accident,  or  mistake,  to  show  that  the  de- 
fendant intended  to  bind  the  drawer  as  his  principal,  and  tliat  this  was 
known  to  the  plaintiff  when  it  acquired  the  paper.  BMnwn  y.  Kanawha 
Valley  Bank  (44  Ohio  St.  441).  829. 

3.  Draft  —  parol  evidence  to  vary  liability.]    Parol  CYidence  of  an  agree- 

-nent  between  payee  and  drawer  that  the  drawer  of  a  bill  was  not  to  be 
liable  is  inadmissible.     Cumming$  y.  Kent  (44  Ohio  St.  92),  796. 

4.  Indorser  after  negotiation.]    A  stranger  to  a  note,  who  indorses  it  after 

its  incepion,  to  giYe  the  payee  credit  with  a  proposed  purchaser,  is  liable 
as  a  guarantor,-  without  protest  and  notice.  Castle  v.  Bicldy  (44  Ohio  St 
490).  839. 

6.  Indorsement  after  payment — evidenoe.]  In  an  action  by  the  holder 
against  the  payee,  indorser  of  a  promissory  note,  the  latter  may  show  that 
he  indorsed  it  after  payment  at  the  plaintiff's  request,  as  eYidence  of  pay- 
ment.    Spencer  y.  Sloan  (108  Ind.  183),  So. 

6.  Consideration.]  A  prior  existing  debt  is  a  Yalid  consideration  for  the 
pledge  of  negotiable  paper  as  security  for  its  payment.     Id, 

See  Patknts,  40. 

NOTARY. 
See  Office  and  Officer,  438. 
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NOTES. 

OanlOTi— contribatory  negligence  of  passengers  on  freight  train,  118. 

Oonllict  of  laws  —  death  bj  negligence,  148. 

Oriminal  law  —  declarations  —  re»  gestce,  184. 

dying  declarations  —  preliminary  examination,  587. 

Z>aiiiage8  —  measure  —  breach  of  landlord's  covenant  to  put  tenant  In  posM- 
sion,  606. 

Poad  —  delivery  —  when  essential,  289. 

ZQeotmant  —  for  flooding  lands,  447. 

Svideooe  —  declarations  of  agents  —  r«t  geUm,  666. 

Bighway — dedication  —  acceptance,  146. 

right  to  remove  gravel  for  repairs,  500. 

Jjoaanniom — life  —  assignment  by  insured,  852. 

liibal  —  privileged  communication  —  candidate  for  office,  686. 

Manlago — gift  from  wife  to  husband,  when  presumed,  261. 

estoppel  of  married  woman  by  acknowledgment  of  deed,  7. 

Master  and  servant  —  agreement  to  waive  liability  for  negligence,  888. 

contributory  negligence  by  remaining  in  service,  125. 

discharge  —  remedy,  828. 

negligence  -^  defective  machinery  —  co-servants,  725. 

Municipal  corporation — duty  to  fence  embankments  in  streets,  526. 

fnajidamtu  to  common  council — liability  of  members  for  disobedienoe,  18L 

NegHgewne  —contributory  ^-  presumption,  229. 

presumption  —  railroad  killing  c&ttle,  708. 

^^  proximate  and  remote  cause  —  comnjunlcation  of  fire,  795. 

Office  and  officer  —  notary  —  attestation  by  one  de  facto,  440. 

Fartnirahip  —  participation  in  profit  and  loss,  99. 

Sale  —  title  to  remain  in  seller  until  payment  —  when  condition  void,  888. 

Statute  of  limitations  —  new  promise  —  sufficiency,  749. 

Sonday  —  constitutionality  of  Sunday  law,  772. 

^dal  —  comments  of  counsel — new  trial  on  account  of,  648. 

^roat  —  for  charity  —  preservation  of  private  burying  ground,  599. 

WHl  —  mistake  in  description  of  land,  74. 

Witness  —  instructing  in  nature  of  oath,  658.       * 

ft 

NUISANCE. 

•RiMriiig  —  injury  to  adjacent  property.]  The  owner  of  a  city  lot  blasting 
rocks  on  his  lot  with  gunpowder  is  liable  for  the  natural  and  proximate 
injury  to  adjacent  property,  whether  from  contact  of  rock  or  from  concus- 
sion.    CoUon  V.  Ond&rdonk  (69  Cal.  155),  556. 

See  Landlord  and  Tenant,  568. 
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OFFICE  AND  OFFICER. 

L  UabOfty-of  oAMrd0iMtotDoaoflrd>JiD»fernritarfO  A  eitf  poBw- 
man,  wrongfally  renioved  fiom  oAe»,  maj  not  reoover  f lom  ^m  cHj  Ub 
salary  paid  to  liis  saocessor,  until  after  an  adjocUcalion  estahUshing  Ub 
right    Selby  v.  City  of  PorOand  (14  Oreg.  24;^,  907. 

2.  Notary — attaatation  after  term.]  Tlie  attestation  of  an  affidavit  bj  a  nota^ 
after  the  expiration  of  the  term  of  his  office,  both  parties  acting  in  good 
taith,  is  valid.     Smith  v.  Bondurant  (74  Ga.  416),  488. 

ORDINANCE. 
8ee  Ck>iremTUTiONAi*  Law»  448;  Mdhicipal  CoKTOiuraBK,  1S&. 

PARENT  AND  CHILD. 

N^ligence  —  agency  of  chfld.]  Evidence  that  a  minor  son  was  in  the  habit 
of  driving  his  father's  team  to  convey  tlie  family  to  cfanrch,  wHh  the  ac- 
quiescence of  the  father,  and  of  an  older  dao^ter,  -who  in  the  fathei's 
absence  was  in  charge  of  the  family,  busineaB  and  property,  Jield  suffi- 
cient presamptively  to  charge  the  father  with  liability  for  the  son's  negli- 
gence in  driving  the  team  on  another  occasion.  86haif&r  y.  Oiterbrink 
(67  Wis.  486),  875. 

8es  MmnciPAL  OoBFORAnoir,  506L 

PARTNERSHIP. 

1.  Inaolvent  sorviving  paztner  —right  o£.  osediton.]    Where  the  sarviving 

partner  of  a  firm  becomes  insolvent,  and  his  individual  creditors  levy  at- 
tachments on  the  partnership  property,  the  partnership  creditors  may 
come  into  equity  to  enforce  their  right  to  priority  of  payment  oat  of  the 
partnership  assets.     Farl^  v.  Moog  (79  Ala.  148),  685. 

2.  Of  lawyer* — wiiidiiig.npi]  On  diasdlatioii  of  a  paitnemhip  bulween  law- 

yers each  is  entitled  to  share  in  the  fees  collected  from  the  onfinished 
business.     Osment  v.  McBlrath  (68  Cal.  466),  17. 

3.  Statnte  of  frauds  ]     An  agreement  by  one  to  wind  up  the  business  and  pay 

the  other  his  share  of  the  fees  collected  is  valid  and  is  not  within  tlie 
statute  of  frauds,  althongh  it  was  not  expected  that  the  basfanas  oosld  be 
wound  up  in  a  year.     Id, 

4.  Partioipation  in  profit  and  loss.]    A  mere  participatioo.  in  profit  and  Um 

does  not  necessarily  constitute  a  partnership,  as  to  antecedent  crediton^ 
but  the  parties  must  have  an  interest  also  in  the  property  which  is  the 
subject  of  the  business  association.     Clijton  v.  Howard  (89  Mo.  192),  97. 

See  Statute,  726. 

PATENTS. 

1.  State  regulation  of  sale  —  notes.]  A  State  statute  requiring  the  vendor  of 
a  patent  right  to  file  with  the  county  clerk  copies  of  the  letters-patent, 
and  to  make  an  affidavit  that  the  letters  are  genuine  and  unrevoked,  and 
that  he  has  authority  to  sell,  and  that  the  words  ** given  for  a  patenf 
right,'*  shall  be  inserted  in  any  obligation  taken  therefor,  is  valid  ns  r 
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PATENTS  —  Continued. 

promissory  notes,  and  a  promissorj  note  taken  by  the  vendor  of  a  patent 
rtglit,  who  has  not  complied  with  the  statute,  which  does  not  contain  those 
words,  is  inoperative  as  betwenn  the  parties,  and  as  to  a  purchaser  with 
notice,  unless  he  shows  that  his  indorser  was  a  purchaser  in  good  faith. 
New  V.  Walker  (108  Ind.  865).  40. 

For  on.]    Bee  Waxkb  axd  WATER-couBass,  740. 

PERCOLATION. 
8ee  Water  and  Water-courses,  0S8. 

PHYSICIANS. 
Ses  CovBTinrnoKAi.  Law,-4Ml 

PRESUMPTIONS. 
See  Negligbncs,  237. 

PRINCIPAL  AND  AGENT. 
See  Agency,  197. 

PRIVILEGED  COMMUNICATION. 
See  Libel  and  Slander,  574,  676. 

PROPERTY. 

See  ANikALfi,  476. 

PUBLIC  POLICY. 
See  Contract.  369. 

RAILROADS. 

1.  I>iity  to  proTide  statioiui.]    A  railroad  company  is  nader  no  obligation  to 

provide  stations  for  passengers  or  warehouses  for  freight,  unless  expressly 
required  by  statute.  People  v.  New  York,  Leake  Erie  and  Western  Rail- 
road Company  (104  N.  Y.  58),  484. 

2.  Duty  toward  lioenaeea  at  croastngs.]     When  a  railroad  company  has  long, 

constantly  and  notoriously  permitted  the  public  to  cross  its  track  at  a  place 
Dot  in  a  highway,  it  is  bound  to  use  reasonable  care  toward  persons  so 
crossing,  and  to  give  notice  and  warning  to  them,  and  what  constitutes 
reasonable  care  is  a  question  of  fact.  Byrne  v.  New  York  Central  and 
Hudeon  River  Railroad  Company  (104  N.  Y.  362\  513. 

3.  Obstmction  of  drains  by  embankment.]     A  railroad  company  obstructing 

the  ditches  and  drains  of  a  plantation  and  causing  an  overflow  by  iti 
embankment  is  liable  for  the  consequent  loss  of  crops.  Payne  v.  Morja/is 
Louisifina  and  Texas  Railroad  and  Steamship  Co.  (3S  La.  Ann.  134),  171. 

4.  Statute — time  to  procure  tickets.]     Under  a  statute  permitting  railroad 

companies  to  make  an  extra  charge  for  fares  paid  in  the  cars,  when  a  reason- 
able time  has  been  allowed  to  procure  tickets  before  the  starting  of  the 
train,  it  is  not  necessary  to  keep  open  the  ticket  office  at  a  small  station 
until  the  very  moment  of  starting.  Eeerett  v.  Chicago,  Ruck  Idand  and 
P^acific  Railway  Company  (69  Iowa,  15),  207. 
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RAILROADS  —  Continued, 

6.  Street — ordinanoe  fizing  £ureg  —  Mpente  UneB  to  dlfierent  teradiiL]    A 

municipal  ordinance  provided  that  the  fare  on  any  horse  railway  in  the 
city  should  not  exceed  five  cents.  When  it  was  enacted  the  defendant  wu 
operating  a  single  line  of  railway.  Afterward  it  constructed  and  operated 
other  lines  diverging  from  the  main  line.  Ildd^  that  the  ordinance  did 
not  confer  the  right,  upon  payment  of  five  cents,  to' ride  on  a  car  boond 
for  one  terminu$,  and  at  the  point  of  divergence,  to  take  another  car  to  a 
different  ierminuM,  EUii  v.  MUtoaukee  OUy  Railway  Company  (67  Wis. 
185),  85a 

8u  Carriers,  111,  162,  887,  468,  848;  CoKSTrrimoNAL  Law,  615 ;  EHOiEirT 
DouAin,  299;  Kaster  and  SsRVAirr ;  Nboligienck,  697. 

RAPE. 
Bee  Criminal  Law,  201,  580. 

SABBATH  BREAKING. 
See  Criminal  Law,  768. 

SALE. 

1.  By  wholesale  to  retail  dealer  —  condition  that  title  ihall  remain  In  Ten- 

dor  until  payment — when  frandulent  and  void.] .  When  a  manafactarer 
and  wholesale  vendor  of  wagons  sells  apon  credit  and  delivers  them  to  a 
retail  dealer  for  the  apparent  and  implied  purpose  of  resale,  a  conditioa 
that  the  title  shall  remain  in  the  vendor  until  the  purchase  price  is  paid, 
is  fraudulent  and  void  as  against  a  purchaser  from  the  vendee.  WinehetUr 
Wagon  Works  and  Manufacturing  Co.  v.  Carman  (109  Ind.  81),  8l@. 

2.  Implied  warranty  of  wholeaomeness  of  provisions.]    A  haker  impliedlj 

warrants  the  wholesomeness  of  bread  which  he  sells  at  a  discount  to  the 
peddler  who  distributes  it.     Sinclair  v.  Hathaway  (57  Mich.  60),  827. 

d.  Warranty  —  when  not  implied.]  The  plaintiff,  a  market  gardener,  bought 
Wakefield  cabbage  seed,  of  the  defendant,  in  1881,  which  produced  a  good 
crop.  The  next  year  he  asked  him  if  he  had  "  any  more  Wakefield  cab- 
bage seed,  same  as  in  1881."  The  defendant  replied  that  he  had  some  of 
the  old  stock,  and  produced  some  seed  in  envelopes,  part  of  the  old  stock, 
which  the  plaintiff  bought.  It  was  impossible  to  distinguish  Wakefield 
cabbage  seed  by  its  appearance.  The  plaintiff  planted  the  seed,  and  th« 
crop  was  not  Wakefield  cabbage,  and  was  almost  worthless.  Meld,  that 
the  defendant  was  not  liable  in  damages    Shinier  v.  Baxter  (109  Penn.  St 

443),  788. 

See  Warehousemrn.  417. 

SCHOOLS. 

Practicing  music  —  reasonablenesa  of  the  rule.]  A  rule  that  pupils  in  a  pub- 
lic high  school  shall  employ  a  certain  period  in  the  study  and  practice  of 
music,  and  provided  themselves  with  certain  books  therefor,  is  valid,  aod 
an  expulsion  for  unexcused  disobedience  thereof  will  be  sustained.  State 
V.  Webber  (108  Ind.  31),  30. 
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SHIP  AND  SHIPPma. 

0«B«nd  average  bond  —  noieaworthiiiMs.]  In  an  action  on  a  general  average 
bond  it  is  a  good  defense  that  the  loss  was  occasioned  by  the  unsea- 
worthiness of  the  vessel.  Cheraw  dt  SalUbury  Railroad  Go.  y.  Broadnax 
(109  Penn.  St.  482),  788. 

SLEEPING  CAR  COMPANY. 
See  Cabkibr,  185. 

STATE. 
Action  by.]    See  Cohstitdtional  Law,  590. 

STATUTE. 
**  nransaoting  business  "  —  partnership  J  A  firm  in  Philadelphia,  having  a 
branch  house  in  New  York,  orallj  leased  part  of  its  premises  situated  in 
New  York.  The  firm  was  doing  business  under  the  name  of  Kohn,  Adler 
&  Co.,  although  there  was  no  Adler  in  the  firm.  Held,  that  the  leasing 
was  not  "  tran^tacttng  business,"  within  the  meaning  of  the  New  York 
X>enal  statute  forbidding  the  transaction  of  business  in  the  name  of  a  pan- 
ner  not  interested  in  the  firm.     Sparrow  v.  Kohn  (109  Penn.  St.  859),  796. 

See  Railroads,  207. 

STATUTE  OF  FRAUDS. 

Agreement  to  wind  np  business.]  An  agreement  bj  one  of  a  firm  of  lawyers 
to  wind  up  the  business  and  paj  the  other  his  share  of  fees  collected  is  not 
within  the  statute  of  frauds,  although  it  was  not  expected  that  the  busi- 
ness could  be  wound  up  in  a  year.     Oement  Y.McElrath  (68  Cal.  466),  17. 

STATUTE  OF  LIMITATIONS. 

1.  Mntnal  aooonnts.]    In  case  of  mutual  accounts  the  statute  of  limitations 

does  not  begin  to  run  until  the  last  item  on  either  side.  Gunn  v.  Gunn 
(74  Ua.  555).  447. 

2.  New  promise  —  snffioienoy.]    A  new  promise,  to  revive  a  debt  barred  by 

the  statute  of  limitations,  must  identify  the  debt  explicitly  and  certainly. 
/.afidis  V.  Roth  (109  Penn  St.  621),  747. 

3.  Store  account.]     A  statute  limiting  actions  for  "  any  article  charged  in  a 

Ktore  account,"  applies  to  wholesale  as  well  as  retail  stores,  wherever 
situated  and  without  regard  to  the  use  of  the  goods.  Salomon  v.  Pioneer 
Co-operative  Company  (21  Fla.  874),  667. 

See  Trbspabs,  888. 

SUBSCRIPTION. 
See  Contract,  126. 

SUNDAY. 
See  Criminal  Law,  768. 

SURETY. 
See  Bond,  228;  MARBiAas,  268. 


BUBFACE  WATER. 
See  Wj«er  axd  Watsk-Codbsb,  SW. 

TAXATION. 

Zfac«mpti<m  —  **  property  «mploy6d  in  the  mami&otare  of  wood.^  Ves- 
sels employed  to  convey  timber  to  saw -mills  are  not  exempt  from  taxation 
as  "  property  employed  in  the  manufacture  of  articles  of  wood."  Mariin 
▼.  OUy  of  New  (Means  (88  La.  Ann.  397),  194. 

Of  InheiritanoeB.]    See  Conbtitxttiohal  Law,  502. 

TELEGRAPH. 

1.  liimltation  oHlabiUty — statatory  penalty.]    A  condition  on  a  tele^;i«ph 

blank,  that  the  company  shiill  not  be  liable  for  any  daimof  damagea  nnless 
presented  within  sixty  days,  does  not  relieve  from  a  statutory  penalty  for 
negligent  delay  in  transmitting  or  delivering  messages.  Western  Union 
Telegraph  Co.  v.  Cohb  (47  Ark.  844),  756. 

2.  Unrepoated  meaiiage — mistaka  —  bordan  of  pnxiC]    Under  a  stipalation 

that  a  telegraph  company  shall  not  be  liable  for  ^^«*fVi>  in  trananuasion  of 
unrepealed  messages,  beyond  the  price  received  for  sending,  a  plaintiff 
may  not  recover  beyond  this  limit  for  such  a  mistake  unless  he  affirma- 
tively shows  want  of  care  or  skill.  Aiken  v.  Western  Union  Telegraph 
Co.  (69  Iowa,  81),  210. 

TENANCY. 

See  Will,  26. 

TENANTS  IN  CX>MMON. 

Improremonta.]  A  tenant  making  improvements  in  the  belief  that  he  2a 
sole  owner  may  not  be  charged  with  the  rent  of  them  and  may  be  reim- 
bursed for  them  in  partition.     Johnson  r.  Pdot  (24  S.  C.  S54),  858. 

TRADE-MARK. 

1.  Assignability,]    The  trade-mark,  "  A.  N.  Hoxie's  Mineral  Soap  "  is  assign- 

able, and  if  the  assignee  uses  it  to  denote  soap  made  according  to  A.  N. 
Hoxie's  formula,  he  may  have  an  injunction  to  restrain  infringement 
Hoxie  V.  Ckaney;  Chaney  v.  Horie  (143  Mass.  692),  149. 

2.  Qood-wiU' — iz4unction.J    A  sale  of  the  owner':^  business  and  its  good -will 

carries  a  trade- mark,  but  does  not  imply  that  the  vendor  will  not  re-enga^ 
in  the  like  business  at  another  place,  but  he  may  be  restrained  from  repre- 
senting himself  as  successor  to  the  business  sold  or  as  having  a  right  to  use 
the  trade-mark.     Id. 

3.  Infringement.]    The  plaintiff  manufactured  and  sold  chocolate  under  the 

description  of  "German  Sweet  Chooolate,"  having  obtained  authority  io 
use  it  from  Samuel  German,  the  original  prufMrletor.  The  defendant,  with 
intent  to  get  plaintiff's  customers,  manufactured  and  sold  chocolate  under 
the  description  of  "  Sweet  (jeman  Chocolate."  Held,  that  the  defendant 
should  be  restrained  therefrom.     Pieree  v.  GuiUard  (68  Cal.  68),  1. 
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TRESPASS. 

Ooaftiiiiiiiig — ■tetotoof  limit ■tinai.]  BrealuBg  tUimigU  the  paititiiNiof  an 
Mljoining^  mine  is  not  a  trespaas  unlesa  accompanied  by  an  encroachment 
upon  the  latter  premiBes,  and  where  an  action  for  such  an  encroachment 
IB  barred  by  the  statute  of  limitations,  the  subaeqnent^ow  of  water  through 
the  opening  does  not  afford  a  basis  for  aa  action.  Naiional  Copper  Co,  v. 
Minneaoia  Mining  Co.  (57  Mich.  83),  883. 

TRIAL. 

1.  Cfourt  questioning  witness.]    In  a  criminal  case,  it  is  the  duty  of  the  pre- 

siding j  udge  to  question  reluctant  witnesses,  if  necessary  to  elicit  the  trath. 
Vamedoe  v.  8taU  (75  Ga.  181),  465. 

2.  Right  to  clear  oourt-room.]    On  a  rape  trial,  where  a  young  female  wit- 

ness was  embarrassed  and  unable  to  testify  on  account  of  laughter  in  the 
audience,  the  court  removed  from  the  room  all  the  audience  except  the 
officers,  attorneys  and  jurors.  Held,  no  error.  Orimmett  v.  State  (23  Tex. 
Ct.  App.  86),  680. 

3.  Witness  —  privately  instnioting  in  natnre  of  oath.]    A  prosecatriz  for 

rape  having  disqualified  herself  upon  her  voir  dire  with  regard  to  her 
knowledge  of  the  nature  and  obligation  of  an  oath,  the  State  was  pennitted 
to  take  her  to  a  private  office  and  instruct  faer  thereupon.  She  was  there- 
upon returned  into  court,  and  replying  that  she  then  underatood  the  test, 
was  held  competent  as  a  witness.  Held,  error.  Taylor  v.  State  (89  Tex. 
Ct.  App.  529),  656. 

Comments  of  counsel.]    See  Criminal  Law;  647. 

Bight  to  ezohidA  «iq»ert  witnesses.]    See  Crikinal  Law,  688. 

fke  Witness,  296. 

TRUST. 
See  Will,  596. 

VENDOR  AND  PURCHASER. 

Vendor's  Hen.]  On  a  conveyance  of  land  by  deed,  a  lien  arises  in  equity  for 
the  unpaid  purchase-money.     Oee  v.  McMillan  (14  Oreg.  268),  819. 

WAREHOUSEMAN. 
Sale— ooiiimingllng  of  gndn  — eatoppeL]  One  who  deposits  wlimt  for 
storage,  knowing  that  it  is  to  be  commtn^ed  with  wheat  owned  by  the 
warehouseman,  and  that  the  latter  is  selling  and  publicly  shipping  from 
the  common  mass,  is  estopped  to  assert  title  as  against  an  innocent  pur- 
chaser in  the  usual  course  of  business.  Preston  v.  WUAer9poon(l09  Ind. 
457),  417. 

WARRANTY. 

See  Insurance,  78t  ;  Sale,  827,  788. 

WATER  AND  VVATER^CX)URSEa 
1.  Patent  —  ri|^  to  minerals  under  bed   of  stream — island.]    A  patent 
^v    entitling  the  patentee  to  coal  and  minerals,  under  the  bed  of  a  navigable 

^^        Vol.  LVTfl  — 115 


914  INDEX. 
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river  from  low  water  mark  on  one  ihore  to  the  same  line  on  the  other, 
does  not  entitle  him  to  the  mineraia  under  an  island  within  the  bounds  of 
his  patent,  which  was  sabject  to  application  and  sale  under  laws  existiDg 
before  the  law  under  which  hl^  patent  was  granted,  and  sUll  in  force. 
Penn$yltania  Coal  Company  v.  Winehuter  (109  Penn.  St.  572),  740. 

2.  Percolation — rights  In.]    Percolating  water,  collected  and  running  in  a 

defined  channel,  is  property,  the  use  of  which  is  acquirable  by  grant  or 
appropriation.     Cro$$y.  KiU${fi9Cid.  217),  558. 

3.  Smf ace- water — street  lots.]     The  owner  of  a  city  lot  maj  turn  the  rain 

from  it  to  the  adjacent  street,  although  it  may  injure  a  neighboring  lot 
below  grade.     PhiUips  v.  Watirhoiue  (69  Iowa,  199).  220. 

ike  Ejectxbnt,  445 ;  Railroads,  174. 

WILL, 

1.  OharitaUe  trust — preaenration  of  private  bur3ring-groaiid.J  A  bequest 
of  money  to  county  commissioners,  **  and  their  successors  in  offloe,  or  to 
such  authority  as  may  control  and  direct  the  finances  of  said  county,  to  be 
held  in  perpetuity  in  trust,"  and  the  interest  to  be  expended  annually  in 
the  repair,  preservation  and  neat  keeping  of  the  graves  and  monuments 
of  the  testatrix  and  other  named  relatives,  is  not  a  bequest  to  a  charitable 
use.  within  the  exception  to  the  rule  against  perpetuities,  and  is  void. 
John$on  V.  ffolifleld  (79  Ala.  438),  596. 

2  Description  of  land — mistake.]  A  will  contained  this  provision  :  **  As  to 
my  real  estate,  I  dispose  of  it  as  follows  :  *'I  own  the  east  half  of  the 
•  north-west  quarter,"  etc.,  and  I  hereby  give  and  bequeath  the  same  to  my 
son,"  etc.  The  testator  did  not  own  the  east  half  of  the  north-west  quarter, 
but  did  own  the  west  half.  Held,  that  the  will  should  be  made  to  operate 
upon  the  land  intended.     Pocoek  v.  Redinger  (108  Ind.  678),  71. 

3.  Devise  —  restraint  on  alianation.]    A  testator  devised  lands  in  fee  to  a 

trustee  in  trust  for  his  daughter,  with  a  provision  that  neither  she  nor 
her  husband  should  ever  dispose  of  them.  HM,  that  the  lestiaint  was 
ineffectual  at  any  time  while  she  was  single,  but  became  operative  upon 
and  during  any  marriage  contracted  by  her  before  disposing  of  them. 
Robinson  v.  Randolph  (*3l  Fla.  629),  692. 

4.  Dower  —  eleotion.]    A  testator  willed  his  residuary  estate,  consisting  of 

both  real  and  personal  property,  to  his  executors  to  sell  it  and  divide  the 
proceeds  equally  between  his  wife  and  children,  share  and  share  alike. 
ffeld,  that  the  widow  took  dower  in  addition.  Konvalinka  v.  SehUgel  (104 
N.  Y.  125),  494. 

6.  Iiife  estate  in  leased  land  —  death  of  Ufa  tenant  during  tmrm  —  title  to 

rents.]  A  devisee  for  life  of  land  subject  to  a  leasn  made  by  the  testator, 
dying  during  the  term,  before  any  rent  accrues,  the  rent  goes  to  the 
reversioner,  and  is  not  carried  by  a  bequest  of  all  the  testator's  personalty, 
including  notes  and  accounts.     Watson  v.  Penn  (106  Ind.  21),  26. 

6.  Rule  in  Shelley's  case  — fee.]  A  testator  devised  lands  in  trust  for  Matilda, 
the  wife  of  his  son  Mark,  *' and  her  heirs  forever  ; "  directing  that  she 
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.  should  haye  the  sole  nae,  control,  benefit  and  profits  thereof.  Independent 
of  her  husband,  and  that  at  her  death  '*  the  heirs  of  her  bodf  "  should 
control  and  enjoy  the  same ;  proWded  that  if  on  Mark's  death  Matilda 
should  survive,  the  heirs  of  her  body,  then  living,  should  receive  two- 
thirds  of  the  profits,  and  if  Matilda  should  marry  again,  the  heirs  of  her 
body  then  living  should  manage  and  control  the  lands,  giving  to  Matilda 
one  third  of  the  profits  for  her  life  ,  and  that  Matilda's  Issue  by  any  other 
husband  should  not  take,  and  that  Matilda  should  not  alienate  the  lands 
after  Mark's  death.  Held,  that  Blatilda  toc^  a  fee.  Allen  v.  Cntft  (109 
Ind.  476),  425. 

WITNESS. 

L  Impeaoliment  of  hostile,  hy  party  calUng  him.]  On  an  issue  of  fraud  bj 
an  assignor,  in  the  maldng  of  an  assignment,  defendant  called  the  assignor 
as  a  witness.  A  portion  of  his  testimony  showed  that  he  had  provided 
for  fictitious  debts.  This  was  followed  by  an  explanation  which,  if  true, 
showed  that  he  did  in  fact  owe  such  debts.  The  trial  court  ruled  that  as 
the  explanation  stood  uncontradicted  by  any  other  witness,  defendant  was 
bound  by  what  the  assignor  had  testified  to,  for  the  reason  that  be  could 
not  discredit  or  impeach  him.  Held,  error,  that  the  evidence  should  have 
been  submitted  to  the  Jury  for  them  to  pass  upon  its  credibility.  Becker 
V.  Koeh  (104  N.  Y.  894).  615. 

d.  Paztiss  —  ergolwrion  from  court-room.]  A  statute  providing  that  during  a 
trial  the  Judge  may  exclude  from  the  court- room  any  witness  of  the. ad- 
verse party  not  at  the  time  under  examination,  does  not  authorize  the  ex. 
elusion  of  a  party  to  the  cause.    Schneider  v.  Haas  (14  Oreg.  174),  296. 

3.  Privilege  —  selling  intoxicating  liquors.]     A  purchaser  of  Intoxicating 

liquors,  under  the  prohibitory  law,  is  not  a  participant  in  the  crime,  nor 
entitled  to  excuse  himself  from  testifying  as  to  the  purchase.  Wakemnn 
V.  Chambers  {fUd  Iowa,  169),  218. 

4.  Understanding  of  oath.]    A  boy  of  twelve  years  who  habitually  repeated 

the  Jjord's  prayer,  and  had  heard  that  the  bad  man  caught  those  who  lied, 
cursed,  etc.,  but  had  never  heard  of  a  God,  or  the  devil,  or  of  heaven  or 
hell,  or  of  the  Bible,  and  had  never  heard  and  had  no  idea  what  became 
of  the  good  or  of  the  bad  after  death,  Is  not  a  competent  witness.  8UUe  v. 
BeUon  (24  S  C.  186),  245. 

iMtmcting.]    See  Trial,  656. 

See  Crucinal  I^w,  688;  Trial,  465,  680. 

WORDS, 
••days."]    ^«  Deed,  720. 

**  Dangerous  weapon."]    See  Crimtnal  Law,  202. 

**  Property  employed  in  the  mannfaoture  of  wood."]    See  TiJUamK^  IM. 

**  Store  account. "]    See  Statute  op  Limitations,  667. 

^  Total  disabiUty.*']    See  Insurance,  868. 

**■  Transacting  business."]    See  Statute.  726. 
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